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TO  THE  BINDER, 

The  Regnia  Generale«,  at  present  prefixed  to  Part  1,  and  consisting  of 
pp.  i. — ».,  are  to  be  placed  after  3  Y,  immediately  preceding  the  Index. 


REPORTS  OF  CASES 

AKGUBD  AMD  DBTEKVINED  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS 

AND 

EXCHEQUER  CHAMBER, 

IK 

0|icl)aeIma0  Vttm, 

In  the  Fourth  Year  of  the  Reign  of  William  IV. 


REGULA  OENERALIS. 

Miehaelmas  Term,  4  WiU.  4.  18SS. 

TT  IS  ORDERED,  That  where  a  defendant  is 
arrested  upon  an  alias  or  pluries  capias,  issued  into 
toother  county,  pursuant  to  the  rule  MichaelmoM 
term,  3  WiU.  4.  s.  7.,  the  defendant  must  put  in  bail 
in  the  county  where  he  was  arrested. 

{Signed  by  all  the  Judgei{ay) 
(a)  BmmI  in  Coort,  November  St,  18SS. 


▼OL,  nr. 


Z  CASES  nt  MICHAELMAS  TERM 

1833. 
'-^'^-^  Darling  agmnst  Gukket  and  Another. 

In  sdre  faaas  Q  CIRE  &cias  OD  a  recognizance  of  baO,  against 

on  a  recogni-     i^j  ..., 

zanceofbail,  defendants  as  baO  of  TarUon.     The  demurrer 

the  plaintiff      ^^^^j^  g^^  fo^h  the  roU   entiUed,  Pleas  before  the 

stated  by  way  ^      «,  « .1 

ofroemoran-  Barons  &£.  in  Ttimty  term  1833.  Then  as  fbllows: 
heSofthe  Middlesex  to  Wit.  Be  it  remembered,  that  heretofore, 
matter  intend-  that  is  to  say,  on  13  April  1833,  Darling,  a  debtor  &c. 

AQ  tjn  DA  a  de*  — 

claration,         came  before  the  barons  &c.  by  G.  Jf .  his  attorney,  and 

"that he  brought  then  here  into  court  his  certain  bill  against 

brought  inw^^  i«Tr.  1  #.1^. 

iiV;  in  a  plea     iv.  Gumey  and  o.  ii.  m  a  plea  of  debt  upon  a  re- 

of  debt  on  a     cognizance,  the  tenor  of  which  said  bill  follows  m 

recognizance,        o  » 

the  tenor  of     these  words,  to  wit:  **  Middlesex  to  wit.  Be  it  remem- 

T^flnS^'  ^^e^f  that  a  writ  of  his  present  majesty  under  the 

words,  to  wit:  seal  of  this  Exchequer,  by  the  consideration  of  the 

wit.    Be  it      barons  here,  issued  in  these  words,  William  the  Fourth 

remembered      g^^^  (hg^e  followed  the  first  writ  of  scire  facias,  tested 

&c.   statmg  ^ 

the  two  wnts    Michaelmas  term  1833,  which  recited  the  recovery  by 

ff  o/whJh   *^®  plaintiff  by  judgment  of  the  court  in  that  Michael- 

recited  the       mas  term,  against  J.  C.  Tarleton,  for  503i.  13*.  Srf. 

agiunst"he       damages  in  assumpsit,  and  the  recognisance  of  bail  of 

party  bailtd.  the  defendant  and  S.  H.  of  TrinUy  term  1833,  and 
Plea,noca.sa.    .  -     .1  .1  1  .    #.   v     r«i        19  .    - 

against  the      the  return  of  nihil  to  the  set.  fa.)    The  alias  sci.  fa. 

principal.  Re-  ^^s  then  Stated  (as  in  Tidds  Forms,  5  ed.  507.)  and 
plication  set  ^  '  ' 

forth  ca.  sa., 

and  stated  it  to  be  directed  tq  and  returned  by  the  sheriflfii  of  I/mdan.  Rejoinder,  that 
the  onginal  action  was  broaght  and  the  venue  laid  in  Middlesex,  and  not  in  London, 
Surrejoinder  raised  an  issue  that  the  original  action  was  brought  and  the  venue 
therem  laid  in  London,  concluding  with  a  verification.  Special  demurrer  thereto, 
assigning  for  cause  that  i|^  should  have  concluded  to  the  country -.—Held,  that  the 
surrejoinder  was  good,  as  it  did  not  necessarily  follow  that  the  action  must  be  said  to 
be  brought  in  the  county  where  the  venue  was  originally  laid,  for  by  change  of  venue 
the  proceedings  in  the  action  may  have  been  elsewhere ;  and  ^dly,  that  the  com- 
mencement  of  the  declaration  improperly  stating  that  a  bill  was  brought  in  &c. 
might  be  rejected  as  surplusage,  after  pleading  over  to  it,  as  the  objection  had  not 
been  taken  on  special  demurrer  to  the  declaration. 

A  party  who  demurs  specially  to  a  subsequent  pleading,  e.  g.  a  surrejoinder,  may, 
on  the  general  words  of  the  demurrer,  impugn  a  previous  pleading,  e.  g.  the  decla-^ 
ration,  though  he  has  pleaded  over  to  it,  if  the  objection  is  duly  stated  on  the  margin 
of  the  demurrer  book  (a). 

(a)  As  to  thii,  see  ^ow  Reg.  Gen.  UU.  1834,  No.$.  p.  i. 
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tbe  return  pf  the  sheriff  that  be  had  given  notice  to       18S3. 

defendant  and  5.  f{.  to  appear  before  tbe  barons  at 

tbe  tune  and  place  &c.    The  defendant's  appearance 

was  then  stated,    Tbe  prayer  of  execution  for  the      ^  Another 

damsges— imparlance  to  the  bill  and  prayer  of  plain* 

tiff,  that  defendant  and  S,  H-  may  answer  him  in  the 

premises.    Plea,  no  ca*  sa.  against  tbe  principal  duly 

Bued  out  and  returned.    Replication,  setting  forth  the 

ca«  sa.  and  that  it  was  directed  to  and  returned  by  the 

sheriffii  of  London;  verification  by  the  record.    Re- 

jomder,  that   tbe   action  against  the  principal  was 

brought  and  tbe  venue  therein  was  laid  in  tbe  county 

of  Middlesex,  and  not  in  the   city  of  London,  into 

which  the  oa.  sa.  bad  issued.    Surrejoinder,  that  the 

oHginal  action  was  brought  and  the  venue  therein  was 

bid  in  the  city  of  London;  concluding  with  a  verifi«> 

cation  by  the  record.     Demurrer,  alleging  the  general 

causes  as  usual,  and  also  for  special  cause  thereof, 

that  the  matters  alleged   in  the  said   surrejoinderi 

for  the  purpose  of  obtaining  tbe  judgment  of  the 

oonrt  bermiiy  for  the  said  plaintiff  having  execution 

adjudged  to  him  as  aforesaid,  being  partly  matters  of 

(act  and  partly  matters  of  record,  the  plaintiff  should 

have  concluded  the  said  surrejoinder  by  praying  that 

those  matters  should  be  inquired  of  by  the  country, 

and  not  by  a  verification  by  tbe  record.    Joinder  in 

demurrer. 

Arehboid  for  defendant  was  heard  in  Trinity  term 
last  in  support  of  the  special  causes  of  demurrer. 
Tbe  action  was  brought  in  Middlesex,  for  the  writ  of 
lumnona,  which  since  the  act  for  uniformity  of  process 
is  the  eommoncement  of  the  action  (a),  was  issued  into 
that  county.  That  writ  does  not  appear  on  the  recor4 
at  an.  Then  tbe  question  whether  the  actbn  was  brought 

(a)  AUHon  ▼.  Und/tnmi,  ante,  Vol.  III.  497. 
Ji2 
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183S. 


Darlthg 

V. 
OuBlTBr 

and  Another. 


in  London,  is  matter  of  fact  triable  by  the  country, 
and  not  by  inspection  of  the  record.  The  replication 
admits  the  ca.  sa.  to  be  issued  into  London,  but  that  is 
irregularity  only.  [Lord  Lyndhurst  C.  B.  Suppose 
the  venue  to  have  been  changed  from  Middlesex  to 
London,  and  the  action  to  have  proceeded  in  London, 
the  county  to  which  it  was  changed.  I  do  not  assent 
to  the  proposition  that  the  action  must  necessarily  be 
said  to  be  brought  where  the  venue  was  originally 
laid.] 

Archbold  then  impugned  the  declaration,  on  the 
general  words  of  the  demurrer;  but  the  court,  after 
adverting  to  Serjt.  WiUiams's  note  in  Duppa  v. 
Mayo  (a),  doubted  whether  the  defendant  having  de- 
murred specially  to  the  plaintiff's  surrejoinder,  should 
afterwards  be  suffered  to  object  to  a  previous  pleading 
of  the  plaintiff  for  a  defect  in  substance ;  but  finally 
refused  to  hear  the  argument,  on  the  ground  that  the 
objection  intended  to  be  argued  had  not  been  placed 
in  the  margin  of  the  demurrer  books.  On  another  day 
in  this  term,  at  the  pressing  instance  of  counsel,  that 
objection  was  permitted  to  be  duly  stated  on  the  de« 
murrer  books,  and  was  argued  by 

Archbold  for  the  defendant.  The  court  has  no 
jurisdiction  by  bill  in  scire  &cias  as  here  laid,  and  the 
declaration  should  have  stated,  that  the  plaintiff  de- 
clared in  scire  facias.  The  only  record  in  scire  fiusias 
is  the  award  of  two  writs  of  scire  facias,  which  should 
be  stated  in  the  past  tense  throughout  the  record. 
Here,  it  is  stated  in  the  present  tense.  Thb  is  neither 
roll,  record,  nor  entry  in  scire  facias.  A  bill  cannot. be 
that  record,  and  though  such  an  instrument  is  here 
pleaded  to  have  been  brought  in,  that  is  not  the  act 
of  the  court,  for  before  S  Will.  4»  c.  S9.,  a  biD  was  a  com- 
plaint in  \^f  jting  of  a  cause  of  action  against  a  defend- 
er 1  Svuid.  fBS,  n.  (5). 
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ant  being  before  the  court  on  its  process.    Nor,  since       1833. 
it  is  80  entered  on  the  roily  can  it  be  rejected  as  sur* 
plusage  or  denied  to  have  issued. 


Lord  Lyndhurst  C.B. — The  averment  of  bringing 
in  the  bill  is  impertinent  and  inconsistent  with  the 
matter  afterwards  set  out.  That  matter  is,  however, 
in  the  absence  of  a  special  demurrer,  equivalent  to  the 
usual  statement,  that  the  king  sent  to  the  sheriff  bis 
writ  dose  in  these  words  &c.  (a). 

Baylet  B. — Had  this  record  begun  by  stating,  Be 
it  remembered  that  the  scire  facias  issued,  as  is  here 
done,  without  the  incumbrance  of  the  slovenly  and 
inconsistent  matter  prefixed  to  it,  it  would  have  alleged 
aD  that  was  necessary,  and  would  without  doubt  have 
been  good.  Now  that  preliminary  matter  may  be 
treated  as  surplusage,  as  there  is  no  special  demurrer 
to  the  declaration  on  that  account,  and  the  defendant 
has  pleaded  over.  It  b  clear  that  the  plaintiff  brings 
in  a  document  which  is  in  reality  a  transcript  from  the 
roll  of  scire  facias,  and  no  bill,  though  erroneously 
called  such.  The  first  writ  of  sci.  fa.  reciting  the 
judgment  against  the  principal,  and  the  alias  sci.  fa, 
are  duly  stated,  though  prefaced  by  an  informal  and 
impertinent  averment.  Instead,  however,  of  objecting 
to  that  on  special  demurrer,  the  defendant  pleaded 
over,  treating  it  as  a  declaration  in  scire  facias.  The 
demurrer  to  the  surrejoinder  cannot  be  sustained,  and 
the  time  for  impeaching  the  declaration  by  special 
demurrer,  for  the  ground  to  which  we  have  adverted, 
is  passed ;  so  that  our  judgment  must  be  for  the  plain- 
tiff   The  other  barons  concurring. 

Judgment  for  the  plaintiff. 

Busby  was  to  have  argued  for  the  defendant. 

(«)  See  declaration  in  sci.  fd.  Tidd's  FurniSi  5  ed.  513* 


Dakliiig 

v. 
Gurnet 

and  Another. 
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StephbKSi  Clerki  against  Pbll* 

mfiTi^unt    A  SSUMPSIT.    The  first  count  stated,  that  before 

stated  that  the  making  of  the  promise  and  undertaking  of  the 

lawfully  dis-     defendant  hereinafter  next  mentioned,  the  plaintiflThad 

s5o/*d  ^°V      lawfully  distrained  upon  certain  effects  theretofore  of 

rent,  OD  the  ef-  one  12.  Lord,  against  whom  a  fiat  in  bankruptcy  had 

!!^^.?«^i?!l!^™'  issued,  and  of  whose  estate  and  effects  the  defendant 
against  wbom  ' 

a  fiat  had  then  claimed  to  be  assignee  for  a  certain  sum  of  money, 

whose'^te  ^^  ^^*>  ^^®  sum  of  S50/,  then  due  to  the  said  plaintiff, 

defendant  for  rent  of  certain  premises,  whereon  the  said  effects 

assignee,  and  had  been  SO  distrained  by  the  said  plaintiff  as  aforesaid, 

had  put  a  per-  to  wit,  in  the  countv  aforesaid,  and  the  said  plaintiff 
son  in  posses-    •  -  '  , 

sion  thereof;    bad  before  that  time  there  put  a  person  into  possession 

consideration  ®^  *®  ®^^^  effects,  who  at  the  time  of  the  making  of 

that  plaintiff,  the  said  promise  remained  in  possession  thereof,  to  wit, 

defendant^  in  the  county  aforesaid,  whereof  the  said  defendant 

would  with-  then  and  there  had  notice:  and  thereupon  heretofore, 

person  so  put  to  wit,  on  4  September  1832,  in  consideration  that  the 

into  posses-      g^jj  plaintiff,  at  the  special  &c.  of  the  defendant,  would 

sion,  defend-  *  «.* 

ant,  claiming    Withdraw  the  said  person  so  put  into  the  possession  of 

^aforeswd^^  ^^®  ^^^^  effects  under  the  said  distress,  he  the  said 

undertook  that  defendant,  claiming  to  be  assignee  as  aforesaid,  under- 

should  be  paid  ^ook  &c.  that  the  said  sum  of  money  should  be  paid  to 

to  the  plaintiff  the  said  plaintiff  out  of  the  produce  of  the  sale  of  the 
out  of  the  pro*  ^  *ii  •-■'■•k/**  ii 

duce  of  the      same  enects:  And  the  said  plaintiff  avers,  that  he,  con- 
sale  of  the 


same  effects.    Averments,  that  plaintiff  did  witlidraw  the  person  from  [ 

and  that  defendant  took  possession;  but  though  a  reasonable  time  for  sale  of  the 

effects  and  for  such  payments  had  elapsed,  did  not  pay  the  said  sum  to  the  plaintiff. 

Plea,  that  before  defendant's  promise  was  made,  a  fiat  in  bankruptcy  was  issued 
against  L,,  under  which  L.  was  tound  a  bankrupt,  and  defendant  was  appointed  his 
assignee.  That  defendant  was  only  interested  as  such  assignee  in  procunng  the  dis- 
tress to  be  withdrawn,  and  that  after  making  the  promises  declared  on,  and  before 
a  reasonable  time  had  elapsed  for  the  sale  of  the  effects  in  the  declaration  mentioned, 
the  fiat  was  duly  superseded,  and  the  defendant  was  afterwards  unable  to  sell  the 
said  effects  and  pay  the  plaintiff  out  of  the  produce,  and  gave  notice  to  the  plaintiff  of 
such  inability,  whereby  the  defendant  was  discharged  from  performing  the  promises 
in  the  declaration.  Held,  on  demurrer,  that  the  defendant's  promise  was  unqualified, 
and  that  the  plaintiff  had  reljoquished  his  rights  in  consequence  of  it,  and  was 
entitled  to  recover. 

Semble,  the  plea  was  bad^  f^jr  not  disclosing  tliat  the  defendant  had  not  sold  before 
the  fiat  was  superseded. 
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fidiag  in  the  said  promise  and  undertaking  of  the  said  1838. 
defendant,  did  then  and  there  withdraw  the  said  per- 
soDi  80  put  into  the  possession  df  the  sdd  effects  under 
the  said  distress,  from  the  possession  thereof,  and  that 
the  said  defendant  then  and  there  took  atid  had  pos- 
session thereof:  Yet  the  said  plaintiff  in  fact  saith,  that 
ahhoiigh  a  reasonable  time  for  the  sale  of  the  said 
e&cts  and  the  payment  of  the  said  sum  of  money  out 
of  the  produce  thereof  hath  long  since  elapsed,  yet  the 
said  defendant  hath  disregarded  his  said  promise  in 
this,  to  wit,  that  the  said  sum  of  money  hath  not,  nor 
hath  any  part  thereof,  been  yet  paid  to  the  said  plaintiff 
otit  of  the  produce  of  the  sale  of  the  same  effects  or 
otherwise,  and  the  same  sum  of  money  still  remains 
wholly  due  and  unpaid  to  the  said  plaintiff. 

Second  count.  That  in  consideration  that  the  said 
plaintifl^  at  the  request  of  the  defendant,  would  with- 
draw a  person  before  that  time  put  into  and  then  in 
po^ession  of  certain  effects  of  great  value,  to  wit,  of 
the  talue  of  5001.,  and  then  being  upon  certain  pre- 
mises in  the  occupation  of  one  R.  Lord,  under  a  dis- 
tress Amt  a  certain  sum,  to  wit,  the  sum  of  350/.  then 
doe  to  the  plaintiff  for  interest  reserved  as  rent,  he  the 
said  defendant  undertook  &c.  that  the  said  sum  of 
35(W.  should  be  paid  to  the  said  plaintiff  out  of  the 
produce  of  this  sale  of  the  same  effects :  And  the  said 
plaintiff  avers  that  be,  confiding  &c.,  did  then  and 
there  withdraw  the  said  person  so  put  into  the  posses- 
sion of  the  said  efifects  under  the  said  distress  from  the 
possession  thereof,  and  that  the  said  defendant  then 
atid  thetis  took  and  had  possession  theteof :  Yet  the 
feud  plaintiff  in  feet  saith^  that  although  a  reasonable 
time  for  the  sale  of  the  said  effects  and  the  payment  of 
the  said  last-mentioned  sum  of  money  hath  not,  nor 
hath  any  part  thereof,  been  yet  paid  to  the  said  plain- 
tiff eut  of  the  produce  of  the  sale  of  the  same  effects 
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1888.       or  otherwise^  and  the  same  sum  of  SBOL  still  remains 
whoUy  unpaid  to  the  said  plaintiff. 

Third  count.  That  in  consideration  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  would 
withdraw  a  person  before  that  tinle  put  into  and  then 
in  possession  of  certain  effects  of  great  valuCj  to  wit, 
of  the  value  of  fiOO/.,  wherein  the  said  defendant 
claimed  to  be  interested  as  assignee  of  the  estate  and 
effectB  of  the  said  iZ.  Lardf  under  a  distress  for  a  certain 
sum,  to  wit,  the  sum  of  350^,  then  due  to  the  plaintiff 
for  interest  reserved  as  rent  for  and  in  respect  of  the 
premises  whereon  the  said  distress  was  so  taken,  and 
which  then  and  at  the  time  of  the  said  distress  were 
occupied  by  the  said  22.  liord,  by  the  sufferance  and 
permission  of  the  said  plaintiff,  he  the  said  defendant 
undertook  and  then  and  there  promised  the  said  plain* 
tiff  that  the  said  last-mentioned  sum  of  350/.  should  be 
paid  to  the  said  plaintiff  out  of  the  produce  of  the  sale 
of  the  said  last*mentioned  effects :  And  the  said  plain- 
tiff avers,  that  he,  confiding  &c.,  did  then  and  there 
withdraw  the  said  person  so  put  into  the  possession  of 
the  said  efl^ts  under  the  said  distress  from  the  pos- 
session thereof,  and  that  the  said  defendant  took  and 
then  and  there  had  possession  thereof.  Breach  as  in 
first  count 

Fourth  count.  That  in  consideration  that  the  said 
plaintiff  at  the  request  of  the  said  defendant,  would 
withdraw  a  person  before  that  time  put  into  and  then 
in  possession  of  certain  etkcts  of  great  value,  to  wit,  of 
the  value  of  1000/.,  under  a  distress  for  a  certain  sum 
of  money,  to  wit,  the  sum  of  350/.  then  due  to  the 
plaintiff)  and  upon  which  said  last-mentioned  effects 
the  said  plaintiff  had  before  that  time  lawfully  dis* 
trained,  he  the  said  defendant  undertook  and  then  and 
there  promised  the  said  plaintiff  that  the  sum  of  money 
for  which  the  said  plaintiff  had  lawfully  distrained  upon 
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the  said  last-mentioned  effects  should  be  paid  to  the  188S. 
said  plaintiff  out  of  the  produce  of  the  sale  of  the  said 
effects.  And  the  said  plaintiff  avers,  that  he,  confid- 
ing &c,  did  then  and  there  if  ithdraw  the  said  person 
80  put  into  the  possession  of  the  said  last-mentioned 
efiects,  under  the  said  distress,  from  the  possession 
hereof,  and  that  the  said  defendant  then  and  there 
took  and  had  possession  thereof,  and  that  the  said 
plaintiff  had  lawfully  distrained  upon  the  said  last- 
mentioned  effects  for  a  large  sum^  to  wit,  the  sum  of 
350^    Breach  as  in  first  count. 

fifth  count.  That  in  consideration  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  would 
withdraw  a  person  before  that  time  put  into  and  then 
in  possession  of  certain  effects  of  great  value,  to  wit, 
of  the  value  of  500/.,  under  a  distress  before  then  law- 
fully made  by  the  said  plaintiff  for  a  certain  sum,  to 
wit,  the  sum  of  350/.,  he  the  said  defendant  undertook 
and  then  and  there  promised  the  said  plaintiff  that  the 
said  sum  of  money  should  be  paid  to  the  said  plaintiff 
out  of  the  produce  of  the  sale  of  the  said  effects.  And 
the  said  plaintiff  avers,  that  he,  confiding  &c.,  did  then 
and  there  withdraw  the  said  person  so  put  into  the  pos* 
session  of  the  said  last-mentioned  effects,  under  the  said 
distress,  from  the  possession  thereof,  and  that  the  said 
defendant  took  and  then  and  there  had  possession 
thereof.    Breach  as  in  first  count. 

Plea,  that  after  the  11  January  18S2,  and  before 
the  making  of  the  said  several  promises  in  the  said 
declaration  mentioned*  to  wit,  on  8  August  1832,  in  &c., 
a  certain  fiat  in  bankruptcy  was  issued,  according  to 
the  provisions  of  an  act  of  parliament  passed  in  the 
reign  of  our  lord  the  now  king,  ifitituled,  *'  An  Act  to 
establish  a  Court  in  Bankruptcy,'^  by  and  under  the 
hand  oi  Henry  hord  Brougham  and  Vaux,  then  being 
lord  high  chancellor  of  England^  not  directed  to  the 
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18SS.  cdurl  of  bankruptcy,  but  directed  to  certain  persons 
duly  returned  to  and  approved  by  the  said  lord  high 
chiineellor  in  that  behidfi  according  to  the  provisions 

Pftii.  of  the  smd  act,  purporting  to  authorise  a  certain 
fierson  who  had  theretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  the  county  aforesaid,  petitioned 
the  said  lord  high  chancellor  for  such  fiat  against  the 
said  Bi  Lord^  and  had  then  and  there  stated  in  the 
said  petition  that  the  said  R.  Lord  was  a  trader  sub* 
ject  to  the  bankrupt  laws,  and  was  indebted  to  such 
person  in  a  sum  exceeding  KXK.,  and  being  so  in- 
debted, and  such  trader  as  aforesaid,  had  committed 
an  act  of  bankruptcy  to  prosecute  his,  the  said  peti- 
tioning creditor's  complaint  contained  in  his  said  peti- 
tion,  against  the  said  JR»  Lord,  before  the  siud  persons 
to  whom  the  said  fiat  was  so  directed  as  aforesaid: 
And  the  defendant  further  saith,  that  after  the  issuing 
of  the  said  fiat  and  before  the  making  of  the  promises 
in  the  deelaration  mentioned,  to  wit,  on  the  day  and 
year  aforesaid,  in  the  county  aforesaid,  the  said 
persons  to  whom  the  said  fiat  was  so  directed  as  afore- 
said, having  severally  and  respectively  duly  taken  Che 
oath  prescribed  and  appointed  to  be  taken  by  commis- 
sioners of  bankrupts  acting  as  such  commisaoners 
dsewhere  than  in  the  court  of  bimkruptcy,  did  find 
that  the  said  it.  Lord,  since  l^Jufy  18S0,  had  beeome 
a  bankrupt  within  the  true  intent  and  meaning  of  the 
statutes  in  force  concerning  bankrupts,  and  before  the 
date  and  issuing  forth  of  the  said  fiat,  and  did  then 
and  there  adjudge  the  said  i2.  Lord  to  be  a  bankrupt 
accordingly:  And  the  defendant  further  saith»  that 
after  the  smd  adjudication  and  before  the  making  of 
the  promises  in  the  declaration  mentioned,  to  wit,  on 
Sd  September  183S,  at  a  certam  meeting  duly  held 
according  to  the  provisions  of  the  statutes  m  force 
relating  to  banknqptSi  the  defendant  was  chosen  and 
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nomiliated  by  the  major  part  of  the  creditors  of  the       1898. 
said  R.  Lord  present  at  the  said  ineeting,  who  had 
proT«d  thelt  debts  against  the  estate  of  the  said  H* 
Lord,  to  be  the  assignee  of  the  estate  aild  effbets  of  the        ^^^^ 
said  Ri  Lordj  and  that  the  defendant  then  and  there 
accepted  the  trust  of  the  said  office  of  assignee:  And 
die  defendant  further  saith^  thttt  before  and  at  the  time 
of  die  making  the  promises  in  the  said  declaration 
mentioned^  the  defendant  was  no  otherwise  interested 
in  pteeuritig  the  said  several  distresses  of  the  pkintiff 
ia  the  said  declaration  mentioned  to  be  withdrawn 
from  the  said  several  effects  in  the  said  declaration 
mentioned^  than  as  such  assignee  as  aforesaid,  and  for 
the  benefit  of  the  said  estate ;  of  all  whieh  several  pre- 
mises the  plaintiff  at  the  time  of  the  making  of  the  said 
profflises  in  the  said  declaration  mentioned  had  notice: 
And  the  defendant  further  saitlij  that  the  said  several 
efiects  in  the  said  declaration  mentioned,  at  the  time  of 
the  making  of  the  said  promises,  to  wit,  in  the  county 
aforesaid,  Were  the  goods  of  the  said  R.  Lord,  but 
were  then  and  there  supposed  by  the  plaintiff  and  the 
defefidlint  to  b^  the  goods  Of  the  defendant  as  such 
assignee  ka  aforesaid,  and  that  at  the  time  of  th^ 
making  of  the  said  promises  it  was  then  the  intention 
of  the  defendant  (whieh  intention  the  plaintiff  then 
and  there  well  bew)  to  sell  the  said  several  effects  as 
such  assignee  as  aforesaid:  And  the  defendant  further 
soitfa,  that  after  making  the  said  promises,  and  before  a 
reasonable  time  had  elapsed  for  the  sale  of  the  said 
sevoral  effiscts  in  the  said  deeliuntion  mentionedi  to 
wit,  on  1  October  1866,  the  said  flat  against  the  6aid 
jR«  Lord  was  duly  superseded  by  the  court  Of  bank- 
ruptcy: And  the  defendant  further  saith,  that  the  said 
fiat  was  not  obtained  by  the  said  petitioning  creditor 
at  the  instigation  or  with  the  eonsent  of  the  defendant) 
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1833.  ^^^  ^b^^  h^  ^b^  defendant  was  not  in  any  manner  privy 
to  the  petitioning  for  the  said  fiatj  or  to  the  procuring 
of  the  same  to  be  issued,  and  that  at  the  time  of 
making  the  said  promises  in  the  said  declaration  men- 
tioned, the  defendant  was  wholly  ignorant  of  any  cause 
or  reason,  matter  or  thing,  why  the  said  fiat  should  be 
superseded,  and  that  the  defendant's  said  ignorance 
did  not  arise  from  any  negligence  or  other  default  in 
him,  the  defendant:  And  the  defendant  further  saith, 
that  he  did  not  procure,  or  in  any  manner  attempt  to 
procure  the  said  fiat  to  be  superseded  as  aforesaid, 
and  that  he,  the  defendant,  always  used  due  care  and 
diligence  to  prevent  the  said  fiat  from  being  super- 
seded improperly:  And  the  defendant  further  saith, 
that  by  virtue  of  such  supersedeas  as  aforesaid,  he,  the 
defendant,  was  after  the  said  supersedeas  unable  to 
sell  the  said  several  effects  and  to  pay  the  plaintiff  out 
of  the  produce  of  such  sale,  and  that  afker  the  said 
fiat  was  so  superseded  as  aforesaid,  he  the  defendant 
was  by  virtue  of  such  supersedeas  deprived  of  all 
power  and  control  over  the  said  several  effects:  And 
the  defendant  fiirther  saith,  that  before  the  commence- 
ment of  this  suit,  to  wit,  on  4  October  1832,  and 
within  a  reasonable  time  after  the  said  fiat  was  so 
superseded  as  aforesaid,  he,  the  defendant,  gave  notice 
to  the  plaintiff  of  such  supersedeas,  and. that  the  de- 
fendant was  so  unable  to  sell  the  said  several  effects 
as  aforesaid,  to  wit,  in  the  county  aforesaid,  whereby 
the  defendant  then  and  there  became  and  was  legaUy 
discharged  from  performing  the  said  several  promises 
in  the  declaration  mentioned.  Verification. 
General  demurrer  and  joinder. 

Talfourd  Serjt.  for  the  plaintiff,  in  support  of  the 
demurrer.     J*he  promise  is  not  made  by  the  defend- 
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ant  in  his  character  of  assignee,  and  the  plaintiff  is 
entitled  to  recover,  having  withdrawn  the  distress 
according  to  his  agreement. 

The  Court  then  called  on 

Addison  to  support  the  plea.  The  plea  shows  that 
the  promises  declared  on  were  made  by  the  defendant 
not  to  pay  personally,  but  only  in  his  character  of 
assignee,  out  of  the  produce  of  the  sale,  and  that  when 
his  character  of  assignee  ceased  .on  the  superseding 
the  fiat,  he  was  no  longer  bound,  by  them  or  able  to 
perform  them. 

Lord  Lyndhurst  C.  B. — The  fiat  was  superseded, 
and  your  plea  is,  that  as  you  had  only  a  right  to  sell 
as  assignee,  you  had  no  longer  power  to  sell ;  but  you 
might  have  sold  before.  .  It  appears  to  me  an  unquali- 
fied promise,  and  that  it  was  entirely  in  consequence 
of  it,  that  the  plaintiff  lost  his  right. 

Bayley  B. — It  does  not  appear  on  the  face  of  these 
pleadings  that  the  defendant  has  not  sold  the  pro- 
perty. 

Judgment  for  the  plaintiff. 


V. 

Pell. 


w 
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18S8, 


Jlf.5.bywill 
beqaeathed 
certain  stock 
in  the  fands 
to  trustees  to 
stand  pos- 
^sed  thereof 
on  such  trusts 
and  for  such 


The  Attorney-General  againgt  Leonard  Peteh 
Staff  and  Peter  Brames. 

npHIS  was  an  information  filed  by  the  Attorney- 
General  against  the  defendants,  for  having,  as  the 

little 


executors  of  Judith  Staff  deceased,  paid  too 

probate  duty  in  respect  of  the  probate  of  the  will  of  the 

said  Judith  Staff,  and  for  not  having  obtained  probate 

of  her  will,  and  for  duties  due  to  his  majesty,  and  for 

subiroTto*      money  due  to  him  on  an  account  stated. 

such  powers         Xo  the  four  first  counts  of  the  information  the  de« 

tions,  as  J.  S.   fendants  pleaded  not  guilty,  and  to  the  last  three,  that 

by  deed,  with  ^j^^y  ^jg  ^ot  indebted  to  his  said  majesty;  and  issue 

or  without  '  *f      <f ' 

power  of  revo-  having  been  joined  thereon  at  the  trial  before  Lord 

nei^'ap'^tnt.  ^y»^«»^*'  »*  the  sittings  after  last  Trifdty  term,  a 

ment  or  hy  verdict  was  taken  for  the  crown,  subject  to  the  opinion 

appoint ;  and  ^^  ^^^  court  on  the  following  case. 

in  default  of  Mattliew  Stamton  of  Isletoorth,  in  the  county  of 

ment,  in  trust  Middksea:,  by  his  will  duly  made  and  published  in 


writinj^,  and  bearing  date  the  19th  March,  a.  d.  1821, 
among  other  things,  bequeathed  to  W.  Hodgson,  W, 
."^'j^^j^  Day,  and  J.  A.  Clarke,  4000/.  three  per  cent,  consolidated 
bank  annuities,  and  thereby  declared  and  directed  that 
they  should  stand  and  be  possessed  thereof  upon  such 


to  pa;  J.  S. 
the  dividends 
for  life,  and 
after  her  de- 
cease t 
the  principal 
amoneherchil- 
dren  tnen  liv- 
ing.  After  the 

testator's  death  J.  S.  duly  executed  a  deed  according  to  the  form  prescribed  by  the 
will,  b^  which  deed,  after  reciting  her  desire  to  execute  the  oower  vested  in  her 
hy  the  will  of  M,  &,  she  directed  the  trustees  to  transfer  the  fund  to  herself  and  a 
new  trustee,  upon  such  trusts,  for  such  purposes,  and  subject  to  such  powers  &c., 
as  she  should  by  any  deed,  with  or  without  power  of  revocation  and  new  appoint- 
ment, or  by  her  last  will,  direct  and  ap|)oint;  with  certain  limitations  over  in  default 
of  appointment,  similar  to  those  contained  in  the  will.  Under  this  deed  the  stock 
was  transferred  into  her  own  name  and  that  of  her  co-trustee.  Afterwards  J,  S, 
by  vrill  made  by  virtue  and  in  execution  of  the  last^mentioned  power  reserved  to 
her  by  that  deed,  and  of  all  other  powers,  appointed  the  stock  to  be  transferred  to 
certain  persons,  in  trust  that  it  might  be  consolidated  with  and  become  part  of  her  resi* 
duary  personal  estate,  and  follow  the  dispositions  thereof  thereinafter  contained : — 
Hel^  that  the  deed  executed  by  J.  S.  being  an  exercise  of  the  power  given  her  by  the 
original  will,  the  property  became  her  personal  estate  in  which  she  had  a  beneficial 
interest,  and  was  as  such  liable  to  her  debts,  and  therefore  that  it  was  liable  to  the 
payment  of  probate  duty  under  3^  ^*  ^*  ^  ^^^*  ^*  ^^' 
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trusts,  and  for  sueh  intents  and  purposes,  imd  iipde^       18S8* 
and  salgect  to  sueh  powers,  provisoes,  and  declarations      ^^^mU 
as  the  said  Judith  Staff,  whether  covert  or  sole,  and    ^7-J*"'* " 
notwithstanding  her  coverture,  by  any  deed  or  deeds,  v. 

writing  or  writings,  with  or  widiout  power  of  revoQ^  ^^  Anothar 
tion  and  new  appointment,  and  by  her  last  will  and 
testament  in  writing  to  be  by  ber  duly  executed  ip  tbe 
presence  of  or  to  be  attested  by  two  or  ipore  credible  ' 

witnesses,  should  direct  or  appoint  i  and  in  default  of 
such  appointment,  in  trust  to  pay  the  dividends  pf  the 
said  three  per  cent,  annuities  to  the  said  Judith  Staff 
for  life,  and  after  her  decease  to  pay  and  divide  the 
principal  equally  among  her  fshildren  living  at  her 
decease. 

The  said  Matthew  Stainfon  f^f^erwards  died  without 
altering  or  revoking  his  s^id  will  and  testament,  find 
after  his  death  the  said  W.  Hodg^on^  W.  Day^  4nd 
J.  A.  Clarke^  as  such  trustees,  became  and  were  pps-? 
sessed  of  the  sum  of  38S0/.  three  p@r  cent,  consoli- 
dated bank  annuities,  being  the  said  sun)  of  4000/. 
three  per  cent,  consolidated  bapk  i^nnuities  (leps  120A 
like  annuities  sold  to  pay  the  legapy  duty  therepn) 
upon  the  trusts  in  the  said  will  mentioned|  ^nd  there- 
upon by  a  oertftin  indenture  duly  executed  ip  the 
presence  of  and  attested  by  two  credible  witnesseS| 
and  bearing  date  the  0th  dw  of  ^pril  ip  the  year  of 
our  Uird  1834,  and  made  between  the  said  Judith 
SUfff  of  the  first  p^rt,  the  said  W,  HodgMQns  fV,  Day, 
and  J,  il*  Clarke  of  the  second  part,  and  the  said 
JmSiA  Staff  md  hecmrd  Peter  filfaff  of  the  third  part* 
after  reeiting  amongst  other  things  that  thp  s^d  Judith 
Skff  was  desirous  pf  expputing  the  said  power  of  ap- 
pointment in  the  said  will  n^entionpdy  the  said  Judith 
^^3  by  virtue  and  iQ  e^rcise  ^nd  in  eicecptiop  pf  the 
pow^  and  authority,  powers  apd  authorities,  given, 
Ihoited  Of  reserved  to  her  in  tnd  hy  tb?  s^id  will  of 
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1833.  the  said  Matthew  Stainion  deceased^  did  direct  and 

"^^^^^  appoint  that  they  the  said  W.  Hodgson,  fV.  Daffy  and 

GBNESiLL*  *^'  ^'  Clarke  should,  as  soon  as  conveniently  might  be 

„  ^  after  the  execution  of  the  said  indenture,  transfer  or 

St  A  FF 

and  Another,  cause  to  be  transferred  the  said  sum  of  3880/.  three 
per  cent,  consolidated  bank  annuities  into  the  names  of 
the  said  Judith  Staff,  and  the  said  Leonard  Peter 
Staff,  their  eicecutors  and  administrators^  upon  such 
trusts^  and  to  and  for  such  intents  and  purposes,  and 
under  and  subject  to  such  powers,  provisoes  and  deda* 
rations  as  the  said  Judith  Staff,  whether  covert  or 
sole,  and  notwithstanding  her  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of 
revocation  and  new  appointment,  and  by  her  last  will 
and  testament  in  writing,  or  any  writing  in  the  nature 
of  or  purporting  to  be  her  last  will  and  testament,  to 
be  by  her  respectively  executed  in  the  presence  of  two 
or  more  credible  witnesses,  should  direct  and  appoint, 
with  certain  limitations  over  in  default  of  appointment, 
similar  to  those  contained  in  the  will  of  the  said  Mat^ 
thew  Stainton  above  set  forth. 

The  said  W.  Hodgson,  W.  Day,  and  J.  A.  Clarke, 
after  the  making  of  the  said  indenture,  and  in  pur- 
suance thereof,  transferred  the  said  sum  of  3880/.  three 
per  cent,  consolidated  bank  annuities  into  the  names 
of  the  said  Judith  Staff,  and  the  said  Leonard  Peter 
Staff,  and  afterwards,  and  after  the  making  the  said 
indenture  the  said  Judith  Staff  duly  made  and  pub- 
lished her  last  will  and  testament  in  writing,  duly 
executed  in  the  presence  of  three  credible  witnesses, 
bearing  date  ^  August  1830,  and  thereby  amongst 
other  things,  by  virtue  and  in  exercise  and  execution 
of  the  power  and  authority  given  or  reserved  to  her  in 
and  by  the  said  indenture,  and  of  all  and  every  other 
powers  and  authorities  enabling  her  in  that  behalf,  did 
direct  and  appoint  that  the  sum  of  3880/.  three  per 
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cent,  consolidated  bank  annuities  then  standing  in  the        1833. 
joint  names  of  Judith  Staff  and  Leonard  Peter  Staff,      '^^^n^^ 
should  go  and  be  transferred  to  the  said  Leonard     qYneral 
Peter  Staff,  W.  Sharpe,  W.  Hart,  and  J.  Carter,  their  v. 

executors,  administrators  and  assigns,  upon  the  trust  ^^^  Another, 
and  to  the  intent  that  the  same  might  be  consoli- 
dated with  and  become  part  of  her  residuary  personal 
estate,  and  follow  the  dispositions  thereof  thereinafter 
contained;  and  the  said  Judith  Staff,  by  her  last  will 
and  testament,  did  give  and  bequeath  her  residuary 
personal  estate  unto  the  said  Leonard  Peter  Staff, 
W.  Sharpe,  W.  Hart,  and  J.  Carter,  their  executors, 
administrators  and  assigns,  upon  certain  trusts  and  for 
certain  purposes  in  the  said  will  mentioned ;  and  the 
said  Judith  Stqff  did  also  thereby  make  and  appoint 
the  said  defendants  executors  of  her  said  last  will  and 
testament;  and  the  said  Judith  afterwards,  and  after 
the  making  of  the  said  last  will  and  testament,  died 
without  altering  or  revoking  the  same ;  and  the  defend- 
ants afterwards  and  after  the  death  of  the  said  Judith 
Staff  proved  her  said  will  in  the  prerogative  court  of 
Canterbury,  and  took  upon  themselves  the  execution 
thereof,  but  did  not  pay  any  probate  duty  in  respect  of 
the  sum  of  3880/.  three  per  cent,  consolidated  bank 
annuities,  so  mentioned  in  the  said  last  will  and  testa- 
ment of  the  said  Judith  Staff.  The  question  for  the 
opinion  of  the  court  is. 

Whether  probate  duty  is  payable  upon  the  probate 
of  the  win  of  Jhe  said  Judith  Staff  in  respect  of  the 
value  of  the  said  sum  of  3880/.  consolidated  bank 
annuities.  If  the  court  should  be  of  that  opinion,  the 
verdict  is  to  be  entered  for  the  crown  for  60/. ;  if  of 
the  contrary  opinion,  the  verdict  is  to  be  entered  for 
the  defendants;  either  party  to  be  at  liberty  to  turn 
this  special  case  into  a  special  verdict  (a), 

(•)  See  AUtrwe^eneral  v.  D'mmd,  ante,  Vol.  I.  286. 
VOL.  IV.  C 
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1833.  Sii^  George  Grey  for  the  crown.    By  section  37  of 

^^^^^■^     55  G,  3.  c.  184.,  the  first  act  which  contains  any  pro- 
General*    ^Jsion  as  to  probate  duty,  it  is  providedi  "  that  if  any 
v*  person  shall  take  possession  of  and  in  any  manner 

and  Another,  administer  any  part  of  the  personal  estates  of  any 
person  deceased,  without  obtaining  probate  of  the  will, 
or  letters  of  administration  of  the  eifects  of  the  de* 
ceased,"  within  certain  periods  there  specified,  every  such 
person  shall  forfeit  100/.  Next,  section  38  enacts,  that 
within  three  calendar  months  from  the  passing  of  the 
act  no  ecclesiastical  court  or  person  shall  grant  probate 
of  the  wiU  or  letters  of  administration  of  the  estate 
and  effects  of  any  person  deceased,  without  first  re- 
quiring and  receiving  from  the  person  applying  for  the 
probate  or  letters  of  administration,  an  affidavit  or 
solemn  affirmation,  that  the  estate  or  effects  of  the 
deceased  for  or  in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to  be  granted^  ex- 
clusive of  what  the  deceased  possessed  or  was  entitled 
to  as  trustee  for  any  other  person,  and  not  beneficiallyi 
but  including  leasehold  estates  for  years  of  the  de- 
ceased, and  without  deducting  any  thing  on  account  of 
debts  of  the  deceased,  are  under  the  value  of  a  certain 
sum.  Then  the  words  '*  for  or  in  respect  of  which  the 
probate  or  letters  of  administration  is  or  are  to  be 
granted,'^  imply  that  when  a  probate  is  applied  for,  it 
must  be  applied  for  for  all  the  personal  property  to  be 
administered  by  the  executors  under  the  will.  In  the 
schedule  of  the  act.  Part  III.  the  words  are  "  probate 
of  a  will  and  letters  of  administration,  with  the  will 
annexed,  to  be  granted  in  England;*'  and  a  general 
clause  follows  in  these  words  :  *^  where  the  estate  and 
effects  for  or  in  respect  of  which  such  probate  &c. 
shall  be  granted,  shall  be  above**  a  certain  value,  so 
much.  These  sections,  therefore,  and  the  schedule, 
taken  together,  show  that  probate  duty  is  imposed  on 
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the  property  of  ibe  deceased  (or  or  in  respect  of  which       1833. 
Ae  executor,  in  order  to  clothe  himself  with  a  legal      ^-^■v-^^ 
character,  to  enable  him  to  collect  it,  applies  to  the     Qbk&ral 
eeclasiastical  court  for  probate;  so  that  the  question  ^' 

here  b,  whether  this  is  such  personal  estate  as  that  and  Another. 
described  in  the  act  "/br  t)r  in  respect  of  which  pro- 
baUitreqtdredt**  Setting  Aside  the  peculiar  circum- 
atances  of  the  case,  and  treating  it  as  an  ordinary  case, 
io  which  the  property  i6  disposed  of  by  a  power  of 
appointmeDt,  the  question  arises  whether,  if  a  disposi- 
l&m  takes  place  by  the  will  of  the  deceased^  it  does 
not  nquire  probate,  and  if  it  does,  whether  it  must 
not  be  granted  for  or  in  respect  of  the  estate  and 
effects  in  the  will  sought  to  be  administered  by  the 
executor  to  whom  it  is  granted.  If  it  is  made  by  will, 
or  must  be  made  by  will,  or  there  is  a  provision  that  it 
ouiy  be  by  wiU,  the  authorities  show  that  the  will  must 
be  subject  to  all  the  incidents  of  any  other  will,  includ- 
ing probatOi  and  that  it  ia  completely  analogous  to  any 
other  wiU  made  without  that  power,  and  that  neither 
courts  of  law  nor  equity  will  take  notice  of  it  till  probate 
is  taken  out  by  the  executor.  Sugden,  in  his  Treatise 
oa  Pmsersj  (5th  edit.  340,)  says,  (speaking  of  wills  of 
married  women,  made  under  powers  of  this  kind, 
''where  the  will  relates  to  personalty,  it  must  be  proved 
in  the  spiritual  court.  This  has  been  determined  even 
with  regard  to  an  appointment  by  the  will  of  a  feme 
covert,  who  cannot  in  the  notion  of  the  law  make  a 
wifl,  though  a  difierent  opinion  seems  once  to  have 
prevailed.  The  courts  of  equity,  however,  will  not  at 
this  day  read  the  appointment  by  will  till  it  is  duly 
proved  as  a  proper  will  in  the  spiritual  court,  nor  will 
the  probate  preclude  the  necessity  of  proving  the 
laatrument  bb  an  appointment  upon  any  claim  under  it 
in  a  court  of  equity."  That  passage  shows  that  a  will 
must  be  proved  in  the  ecclesiastical  court  before  it  can 

c2 
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1833.       be  acted  on.     Again,  in  Ross  v.  JEhver  (a),  Lord  Hard- 
^'-^'^'^^      wide  says,  "  I  am  of  opinion  that  though  in  the  notion 
General      of  law  a  wife  cannot  make  a  will,  yet  where  a  feme 
^-  covert  has  a  separate  power  over  her  estate  and  may 

and  Another,  dispose  of  it  by  will,  whatever  sort  of  writing  she 
leaves  ought  first  to  be  propounded  as  a  will  in  the 
spiritual  court;  and  in  this  case,  as  there  is  no  executor 
appointed  under  this  writing  by  the  wife,  that  court 
would  have  granted  administration  to  the  husband 
with  this  paper  or  testamentary  schedule  annexed." 
Probate  therefore  appears  necessary  for  property  like 
this.  It  may  be  objected,  that  all  that  is  necessary  for 
the  executor  to  do,  is  to  clothe  himself  with  the  legal 
character  of  executor,  and  that,  having  done  that,  he  may 
call  on  the  trustees  of  the  settlement  for  a  transfer  of 
the  fund  appointed  by  the  will;  but  unless  that  position 
applies  in  all  cases,  it  will  not  afford  a  correct  rule  in 
any.  Supposing  this  to  be  a  will  made  by  a  person 
having  no  other  property  to  dispose  of,  and  that  this 
property  were  disposed  of  by  will  by  virtue  of  a  power, 
if  the  executor  wishes  to  obtain  a  transfer  of  the  fund 
from  the  party  in  whose  name  it  is  standing,  he  must 
go  to  the  ecclesiastical  court  to  propound  that  appoint- 
ment under  the  power  as  a  will,  and  demand  probate 
before  he  can  obtain  a  transfer  of  the  fund.  ''  For  or 
in  respect  of'  what  property  is  he  to  apply  for  pro- 
bate? It  must  be  some  property  over  which  he  has 
unlimited  control  for  or  in  respect  of.  which  duty  is 
claimed  [Bayley  B.  By  means  of  a  power  he  might 
have  control  over  the  property  in  which  he  has.no 
beneficial  interest.]  In  such  a  case  the  probate  duty 
would  be  returned  under  distinct  clauses  pf  the  act. 
The  case  would  be  that  of  a  common  trustee.  [Lord 
Lyndhurst  C.  B.  The  probate  duty  would  be  payable 
in  respect  of  matter  exclusive  of  what  you  may  be 

(a)  3  Atk.  160. 


IN  THE  Fourth  Yeae  op  WILLIAM  IV.  21 

seised  of  as  trustee.    There  may  be  nothing  but  what       1833. 
the  deceased  possessed  as  trustee,  in  which   case,'     ^^'^^^^ 
though  it  may  be  necessary  to  take  out  a  probate,  the     General 
executor  would  pay  no  duty.]     There  the  executor       ^• 
mast  make  affidavit  that  his  testator  had  no  beneficial  and  Anoiher. 
interest.    That  could  not  be  done  here.    But  where 
the  testator  has  a  mere  naked  power,  as  where  a  pro- 
perty k  vested  in  a  person  in  trust  for  A.  during  his 
life,  with  a  power  to  J5.  to  dispose  of  it  to  some  one 
else,    £.'s   executor  could  make  such   an  affidavit. 
This,  however,  was  an  absolute  interest  in  the  testa- 
trix, and  not  a  mere  naked  power  of   disposition. 
Palmer  v.  Whiimore(a)  is  decisive  of  this  case.     In 

(a)  The  fiaUowing  note  was  kindlj^  farnisbed  me  bj  the  Solicitor  of  legacy 
datiej.  "  Vice-Cbanccllor's  court,  14  January  1832.— The  Rev.  Thomas 
Daltim,  bj  bis  wiU  dated  19  SepUmher  iBSS^^fter  reciting  that  UDder  and 
bj  firtoe  of  an  indenture  dated  33  May  1809,  he  had  the  absolute  power 
of  dnposiog  of  certain  trust  funds,  did  direct,  limit  and  appoint,  will  and 
declare,  that  sncfa  tnut  funds  should  be  applied  in  the  payment  of  certain 
legacies  by  bis  said  will  given,  and  appointed  defendant  Millard  his 
exfCQtor.  Millard,  on  applying  for  probate  of  the  said  will,  included  the 
aooont  of  tlie  said  trust  funds  in  the  affidavit  made  by  him  in  pursuance 
of  55  G.  3.  184.  s.  38.  with  the  other  personal  estate  of  the  testator,  and 
paid  probate  duty  on  the  whole  amount.  The  accounts  of  the  executor 
vere  afterwards  taken  in  this  suit  by  the  master,  who  reported  that  he  had 
declined  to  allow  the  sum  of  337 L  10s.,  being  the  proportion  of  the  probate 
dutj  paid  in  respect  of  the  trust  funds,  over  which  the  testator  had  the 
power  of  appointment.  Defendant  Millard  then  excepted  to  the  master's 
report  After  bearing  counsel  in  support  of  the  exception,  and  of  the 
nastet's  report,  the  Vice-ClianceUor  said,  I  thinls  in  this  case  the  duty 
«as  properly  paid.  The  testator  had  an  absolute  and  general  power  of 
appaintmcnt,  and  chose  to  execute  the  power  by  means  of  a  testamentary 
appoinloieut,  and  by  so  exercising  the  power  the  testator  has  made  the 
foodi  part  of  hu  personal  assets.  Such  testamentary  appointment  cannot 
be  judicially  talcen  notice  of  till  proved  in  the  proper  ecclesiastical  court. 
Tbcn  what  does  the  act  require?  That  probate  doty  shall  be  paid  <  on  the 
^aloc  of  tiie  estate  and  effects  for  and  in  respect  of  which  such  probate  is 
reqaircd  to  be  granted.'  I  therefore  think  that  the  pnymcnt  by  the  vxecn* 
tor  wus  right,  and  the  exception  must  be  allowed." 


2» 
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1833. 


Attormey- 

GsHEIUt 

Staff 
and  Anolher. 


that  ca$e  a  will  had  been  made  by  virtue  of  a  power  of 
this  kindi  and  the  executor  had  paid  the  probate 
duty  on  it;  a  practice  which>  till  1830,  had  been 
universal'  That  was  a  suit  to  take  an  account,  fol- 
lowed by  a  decree  under  which  the  executor  carried 
in  discharges  claiiQiog  to  be  allowed  for  certain  pay* 
ments  made.  The  master  thought  that  probate  duty 
was  not  payable,  and  refused  the  executor  the 
allowance  of  237 L  10^.  which  he  had  paid  on  that 
account.  But  the  Vice-Chancellor  after  argument 
decided  that  that  sura  was  payable  for  probate  duty 
under  the  settlement,  saying,  the  testator  had  a  general 
power,  and  had  so  exercised  it  as  to  make  it  a  part  of 
his  personal  assets.  Then  here  the  probate  gives 
a  right  to  receive  this  property  i  it  must,  there- 
fore, be  that  for  or  in  respect  of  which  probate  is 
granted.  [Lord  L^kdhursi  C.  B.  In  this  case  the 
testatrix  had  an  absolute  power  of  appointment  by 
deed  in  her  lifetime  to  whomsoever  she  pleased*  That 
made  it  her  absolute  property.  She  had  a  right  to 
appoint  by  will  not  among  classes  of  persons,  but  in 
any  way  she  pleased ;  she  does  appoint  by  will,  and  has 
made  it  part  of  her  residue.] 


The  Court  here  called  on 


Comyn  to  argue  for  the  executors.  In  no  case 
except  Palmer  v.  Whitmore  has  the  present  question 
been  raised,  namely,  whether  probate  duty  is  payable 
where  the  deceased  had  only  a  power  of  appointment. 
The  38th  section  of  55  G.  3.  c.  184,  applies  only  to 
property  in  which  a  testator  was  beneficially  interested. 
The  testator  here  bequeathed  this  property  to  trustees, 
giving  Mrs.  Staff  only  a  life  interest  by  way  of  annuity 
in  the  dividends.  [Lord  Lyndhurst  C.  B.  If  she  had 
disposed  of  it  in  her  lifetime  by  deed,  absolutely  as  her 
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own  property,  it  would  not  have  paid  duty  a  second  time,        1833. 
Then  is  it  not  in  the  same  situation  as  any  ordinary  •  ^^^^^g^- 
property!     She  took  it  from  the  person  who  be«     Gekeral 
queatbed  it  to  her.    Suppose  that  instead  of  creating        g^^*^^ 
a  power  by  the  deed,  she  had  sold  out  the  stock  and   and  Another. 
fired  on  the  interest  of  the  purchase  money,  and  then 
had  afterwards  disposed  of  it  by  will,  it  would  have 
been  equally  liable  to  the  duty.    Then  what  hardship 
arises  in  it!]    The  executors  of  Siainion's  will  paid 
duty  on  this  property.     Then  to  whom  was  it  be- 
queathed} to  trustees,  subject  only  to  Mrs.  Staff^s 
appointment.    She  had  no  p^ession  of  or  interest  or 
estate  in  the  property.    The  fund  from  which  the 
annuity  arose  was  in  the  trustees.    They  had  the  legal 
power  over  it,  and  she  could  only  appoint  it  during  her 
fife.    Then  not  having  so  done,  but  having  by  her 
own  will  made  an  appointment  agreeably  to  the  testa- 
tor's will,  it  never  was  her  property,  or  was  she  ever 
possessed  of  it     [Lord  Lyndhurst  C.  B.  Did  not  she 
take  the  legal  estate  out  of  the  trustees  immediately 
after  the  testator's  death?  she  exercised  her  power  at 
that  time  by  compelling  a  transfer  from  the  trustees 
under  the  testator's  will,  to  new  trustees  appointed  by 
her  on  trusts,  subject  to  her  power  of  appointment.] 
The  deed  of  9th  AprU  18S4,  merely  transferred  the 
property  to  her  under  the  trusts  contained  in  the  origi- 
nal win ;  and  to  protect  the  property  from  being  part 
of  her  estate,  it  was  provided,  that  in  case  of  her  death 
it  should  go  to  the  surviving  trustee.    That  would 
prevent  it  from  ever  becoming  her  property.    That 
deed  reserves  the  same  power  of  appointment  as  is 
given  by  the  original  will,  and  transfers  the  fund  to 
the  donee  on  the  trusts  therein  contained.    Then  this 
propesty  never  vested  in  her  so  as  to  become  part  of 
her  estate.    [Lord  Lyndhurst  C.  B.  If  a  party  has  a 
power  to  dispose  of  property  absolutely^  it  is  the  pro- 
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1833.  perty  of  the  party  having  the  power.  It  is  different 
i^^  \a  where  the  powers  are  very  limited,  as  for  example, 
General  to  choose  between  A*  and  JB.,  but  here  she  could  have 
Staff  gi^^n  it  to  herself  at  once  and  spent  it  all.  She  how- 
and  Another,  ever  executes  a  power  giving  it  to  trustees  for  her 
benefit.  She  might  have  conveyed  it  for  valuable  con- 
sideration in  her  lifetime,  being  only  fettered  as  to  the 
form  of  conveyance,  not  as  to  the  object.  Bayley  B. 
She  had  in  substance  the  control  over  the  whole  bene- 
ficial interest,  having  an  absolute  right  of  ownership 
if  she  chose  to  take  the  proper  means  to  convey  it.] 
Unless  she  reduced  it  ii^to  possession  it  would  not  be 
assets  m  her  hands.  [Lord  Lyndhurst  C.  B,  Did  she 
not  reduce  it  into  possession  in  1824,  when  she  exe- 
cuted her  power  of  appointment,  taking  the  fund  out  of 
the  hands  of  the  persons  who  held  under  Siainiams 
will,  and  vesting  it  in  herself  and  another  in  trust,  sub- 
ject to  her  power  of  appointment  ?  ]  They  were  merely 
placed  in  the  situation  of  the  trustees  under  the  origi- 
nal will.  The  exercise  of  a  power  of  appointment  and 
revocation  is  only  a  ministerial  act,  in  doing  which 
the  person  exercising  it  has  no  interest.  [Bayley  B. 
The  mere  execution  of  a  power  over  property  in  which 
the  party  has  no  interest,  is  a  naked  execution  of  a 
power,  but  surely  there  is  an  interest  if  it  is  limited  to 
such  uses  as  you  shall  appoint.]  Till  the  appointment 
is  made,  no  interest  exists  in  the  appointee  in  the  fund 
or  property  to  be  appointed.  Mrs.  Staff  exercised 
the  power  only  by  becoming  a  trustee  with  another 
person,  for  the  express  purpose  of  carrying  into  execu- 
tion the  trusts  of  the  original  testator.  She  took  no 
more  interest  than  the  trustee  had ;  now  that  was  not 
beneficial.  Under  that  deed  she  had  no  power  of  dispo- 
sition^ except  according  to  the  directions  of  the  x>riginal 
^'^^/  Htifl  ^^^^  ^^^  ^^^^  ^^  \egB\  estate  in  it  survived 
^^  ^be  tf,  ^  (rejoined  with  her  to  protect  it.    Unless  an 
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ioterest  was  conveyed  to  her  by  that  deed,  she  had  no       1833. 
life  interest  in  this  fund,  as  she  made  no  disposition  of     ^•^'^^ 
it  during  her  life.    Had  she  died  intestate,  would  the     General 
fund  in  question  have  been  distributed  among  her  next  ^' 

of  kin  by  her  administrator  ?  and  Another. 

[Lord  Ltfndhurst  C.  B,  She  takes  a  life  interest 
daring  her  life,  but  she  might  have  taken  more  had 
she  chosen.  Suppose  that  she  had  thought  proper, 
when  she  created  these  two  new  trustees,  to  make  them 
trustees  for  her  own  absolute  benefit,  she  might  have 
done  so.  Instead  of  doing  that,  she  chooses  to  make 
them  trustees  according  to  the  original  power  of  ap- 
pointment, but  she  was  not  bound  to  adopt  those 
powers.  She  had  the  option  of  making  them  trustees, 
subject  to  any  other  power  or  trust  she  might  select, 
as  for  instance,  for  her  own  absolute  use  and  benefit. 
But  in  doing  what  she  has  done  she  exercised  a 
dominion  over  the  fund.  Then  is  not  this  a  probate 
relating  to  the  ''  estate  and  effects"  of  the  deceased 
Mrs.  Staff?]  She  had  no  such  beneficial  interest, 
not  having  reduced  the  estate  into  possession,  and 
her  appointee  would  take  under  the  original  will, 
which  raised  the  power  of  which  she  was  the  organ 
only.  On  her  intestacy  the  fund  in  question  must 
have  passed  under  the  deed,  and  could  not  have 
been  distributed  by  her  administrator  among  her  next 
of  kin,  or  applied  to  pay  her  debts,  nor  could  it  be 
made  the  subject  of  a  devastavit.  [Lord  Lyndhurst  C.  B. 
If  a  man  has  an  absolute  power  of  appointment  over 
personal  estate,  is  it  not  subject  to  his  debts?  (a)] 
Thb  fiind  would  be  liable  to  the  original  testator's 
debts,  but  was  purposely  protected  by  the  trust  from 
the  debts  of  Mrs.  Staffs  to  whom  the  property  was 
given.  .  Her  act  in  appointing  being  merely  ministe- 

(a)  Sugden  on  Powers,  5th  ed.  540, 346. 


CASES  IN  MICHAELMAS  TERM 

rial^  the  party    taking   under  it  took  it    from   the 

original  power,  and  cannot  be  affected  in  his  right  by 

Oenbbal  *    ^^®  property  being  taken  to  pay  the  debts  of  the 

V*  person  appointing.    In  Be  Cholmondeley  the  crown 

and  Another,  g&^e  up  the  claim  to  probate  duty.     [Bayley  B.  The 

power  was  in  that  case  unconnected  with  an  interest. 

The  principle  of  that  case  was,  that  nothing  was  given 

out  of  the  personal  estate  of  the  testator.] 

Sir  OetHTge  Orey  in  reply.  In  the  matter  of  Mrs. 
Ckolmondeletf  (a),  the  counsel  who  contended  that  the 
fund  was  free  from  legacy  duty,  distinguished  between 
a  mere  naked  power  and  a  power  coupled  widi  such 
an  interest  as  gives  the  party  an  absolute  control  over 
the  property,  e.g.  as  in  this  case,  where  property  is 
given  to  trustees  for  such  purposes  as  A.  shall  by  deed 
or  will  appoint.  In  the  latter  case  it  is  considered  as 
vesting  in  A,  an  absolute  property  in  the  fund ;  and  if 
the  power  of  appointment  is  there  exercised,  it  would 
be  in  the  hands  of  the  appointees  applicable  to  the 
purposes  to  which  the  appointor's  personal  estate  would 
be  applicable,  that  is,  in  paying  the  creditors;  the 
appointees  being  in  such  case  considered  in  equity  as 
trustees  for  the  creditors  tp  the  extent  of  their  claims. 
In  Holmes  v.  CogkUUfi)^  the  Master  of  the  Rolls  says, 
*'  Upon  the  second  point  there  is  an  evident  difference 
between  a  power  and  an  absolute  right  of  property, 
not  so  much  with  regard  to  the  party  possessing  the 
power  as  to  the  party  to  be  affected  by  the  execution 
of  it.  If  our  attention  is  to  be  entirely  confined  to  the 
power^  there  is  no  reason  why  the  money  he  has  a 
right  to  raise  should  not  be  considered  his  property  as 
much  as  a  debt  he  has  a  right  to  recover."  [Baytey  B. 
Therefore  if  you  give  a  man  power  to  raise  10,000/. 
and  he  doe^  ^^^  ^^^  ^^j  is  i^  to  he  considered  part  of 

W  4nt^  Vol.  in.  p.  10.  (6)7Vc8.junr.504. 
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his  property !]    There  is  do  authority  going  the  length       1833. 

of  saying  that  where  no  appointment  is  made  under  the      ^^v"^ 

power,  the  creditors  could  claim;  but  it  appears  from     Gbmsaal" 

them  that  by  the  exercise  of  the  power  the  creditor  ^ 

could  come  in>  and  that  there  being  an  absolute  power  aad  Another. 

over  the  fund,  and  an  exercise  of  that  power,  the  parties 

are  instantly  let  in,  even  as  against  the  persons  in  favour  ^ 

of  whom  the  trust  is  made.    In  Jewiey  v.  Andrews  (a^ 

the  Vice-chancellor  says,  **  Where  there  is  a  general 

powo  of  appoontment  by  will,  and  an  appointment 

made,  the  appointee  is  a  trustee  for  oreditors,  but  it  is 

not  &r  creditors  at  the  time  of  the  execution  of  the 

will,  but  at  the  death  of  the  testator."    Then  the  ap- 

poiatment  lets  in  all  the  creditors  who  were  then  such, 

to  daim  on  the  appointed  fund  as  they  would  have 

done  on  the  residuary  estate.    By  exeouting  the  deed 

of  1884  the  power  was  gone  for  ever.    The  ancient 

uses  in  iStotMlon's  will  were  determined  (&),  and  by  an 

accident,  not  being  precisely  the  same  with  the  new  in 

all  particulars,  are  not  renewed,  but  take  effect  in  part 

only,  and  under  the  deed  of  1824. 

The  only  remaining  question  is,  the  effect  of  the 
deed  of  18S4  on  this  fund.  It  is  said  that  as  Mrs.  SUig 
did  not  call  on  the  trustees  of  Siamtan'B  wiU  to  transfer 
the  fund  into  her  sole  name,  but  only  into  the  name  of 
herself  and  a  trustee  who  survived  her,  the  .legal 
estate  then  vested  in  him.  But  the  circumstance  of  a 
fond  beii^  placed  in  the  names  of  trustees  for  the  use 
of  a  person  beneficially  interested  wiU  not  exempt  it 
from  probate  duty;  for  if  it  did,  no  duty  would  be  pay*- 
able  on  money  which  at  the  request  of  the  party  beneA- 
dally  interested  has  been  secured  on  a  mortgage  taken 
by  the  trustees  in  their  own  names,  aulyect  to  the 
usual  declaration  of  trust,  that  the  mortgage  money 

(d)  6  Madd.  R.  264;  see  ante,  Vol  IIL 15. 
(6)  Sogden  on  Powers,  5th  ed.  347. 
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1833.  hAmgt  to  ocber  parties.  If  saA  mooej  does  not 
bnm  pnt  of  die  estaOe  of  the  htter,  and  at  tbeir 
deatlis  is  not  subfect  to  probate  doty,  the  l^acy  duty 
■Bgfat  alvqrs  be  evaded  by  keeping  the  money  in  the 
names  of  tnistees.  [Barley  B.  Had  she  made  no 
appointment  wo«dd  thb  fond  have  been  hardened  with 
her  dAitsf]  There  is  no  question  here  as  to  that; 
bot  the  decisions  show  that  where  no  appointment  b 
made  the  persons  who  take  in  defiiolt  of  such  appoint- 
ment, would  take  ralgect  to  the  daims  of  creditors; 
and  some  of  them  appear  to  show  that  they  would  have 
the  same  right  even  if  no  appointment  were  made. 
Limitations  might  exist  to  carry  the  fee,  if  die  power 
was  not  executed,  but  this  deed  does  iKot  give  Mrs. 
Sii^aL  limited  interest,  e.g.  for  life,  but  the  co-trustees 
are  to  hold  the  corpus  of  the  property,  subject  to  her 
absolute  control.  She  might,  in  the  formal  manner 
required  by  the  deed,  compel  her  co-trustee  to  transfer 
to  herself  or  a  stranger.  The  having  interposed  the 
trustee  in  this  case  would  not  affect  her  right  so  to  do 
any  more  than  if  done  to  bar  dower,  in  which  case 
it  would  not  affect  the  descent  of  the  fee.  Besides, 
she  having  by  her  will  consolidated  this  fund  for  all 
other  purposes  with  her  residuary  personal  estate, 
liable  to  the  claims  of  her  legatees  and  creditors,  bow 
can  it  be  exempted  from  probate  duty? 

The  Court  said,  that  though  they  entertidned  little 
doubt,  they  wished  to  see  the  case  of  Palmer  v.  WMi- 
mare,  and  their  judgment  was  next  day  delivered  in 
the  following  terms  by 

Lord  Lyndhurst  C.  B. — We  are  of  opinion  that 
the  estate  o(  Judith  Stdff  is  subject  to  probate  duty  in 
respect  of  the  property  in  question.  Matthew  Stainton 
by  his  wUl  bequeathed  the  sum  of  4000/.  three  per 
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cent,  consolidated  bank  annuities  to  trustees^  subject  to       1833. 
a  general    power  of  appointment    in  Judith  Staff,     \^^^^^ 
Shortly  after  the  death  of  Matthew  Stainton^  the  tes-     Ge^ieral 
tatrix  Judith  Staff  executed  the  power  of  appointment       „  ^' 
by  appointing  the  property  to  herself  and  another  and  Another, 
person^  subject  to  a  new  power  of  appointment  created 
by  herself.    That  second  power  of  appointment  was 
also  a  general  power  of  appointment  corresponding  in 
substance  with  the  former  power.    The  second  power 
of  appointment  was  executed  by  her  will.    The  pro- 
perty by  the  execution  of  the  power  of  appointment 
became  liable  to  her  debts,  and  became  her  personal 
estate.    She  had  an  absolute  control  over  it.    She 
was  not  a  mere  trustee,  but  had  a  beneficial  interest 
in  the  property.    The  case,  therefore,  comes  within 
the  yery  words  of  the  38th  section  of  55  G.  3.  c.  184., 
and  clearly  within  the  spirit  and  meaning  of  it. 

We  are  therefore  of  opinion  that  the  probate  duty 
attaches. 

In.  the  case  of  Palmer  v.  Whiimore  the  same  ques- 
tion appears  to  have  been  decided  by  the  Vice- 
Chancellor  upon  exceptions  to  the  master's  report, 
and  there  was  no  appeal  from  that  decision.  There 
most  therefore  be 

Judgment  for  the  crown. 


Doe  against  Hare. 

TRESPASS  for  mesne  profits  accruing  between  5  AplaintiflTre- 

June  1830,  the  day  of  the  demise,  and  4  June  1832,  T!!!!^''!'^^  , 

when  the  sheriff  delivered  possession  under  the  eject-  demise  laid  on 

ment    At  the  trial  at  the  Middlesex  sittings  after  last  the'action  for 

mesne  profits, 
the  occopation  being  proved  from  that  day,  the  defendant  showed  that  a  sam  being 
doe  on  S4  June  for  ground -rent,  was  paid  by  him: — Held,  that  he  might  deduct  that 
SQiD  from  the  damages  recovered  for  the  mesne  profits,  and  that  the  plaintiff  coald 
only  recover  the  costs  taxed  between  party  and  party. 
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terniy  before  Lord  Lyndhursiy  the  defendant  was  proted 
to  have  occupied  the  plaintiff's  premises  for  the  period 
laid  in  the  declaration,  and  to  have  paid  18/.  10^.  for 
a  quarter's  ground»rent  due  S4  June  1830,  as  well  as 
other  sums  for  two  years'  ground-rent  accruing  due 
during  his  occupation.  The  verdict  was  for  the  plain- 
tiff, for  the  mesne  profits  proved,  deducting  the  sums 
so  paid  by  the  defendant 

WaUpn  for  the  plaintiff  moved  to  increase  the  ver- 
dict, by  adding  the  18/.  lO^.  deducted  as  paid  for  the 
first  quarter's  ground-rent.  The  defendant  either 
came  wrongfiiUy  into  possession  on  5  June,  or  being  in 
rightAil  possession  before  under  a  tenancy  then  expir- 
ing, became  a  wrong-doer  from  that  day.  In  the  first 
case  the  defendant  could  not,  by  volunteering  a  pay* 
ment  of  the  ground-rent,  be  entitled  to  use  it  in  reduc- 
tion of  the  plaintiff's  claim  for  occupation  for  a  subse- 
quent period ;  and  in  the  second,  the  defendant  would 
have  paid  it  on  his  own  account  in  respect  of  his  pre- 
vious use  of  the  premises. 

Lord  Lyndhvrst  C.B.— The  defendant  was  obliged 
to  pay  the  ground-rent  demanded  of  him,  and  did  not 
make  a  voluntary  payment  in  order  to  charge  the  plain- 
tiff with  the  amount. 

Bayley  B.— There  is  no  evidence  that  the  defend- 
ant occupied  from  Lady-day  1830,  or  before  5  June  in 
that  year.  His  property  on  the  premises  would  be 
liable  to  distress  for  the  ground-rent  due  after  the 
latter  date.  The  real  value  of  the  premises  on  the 
6th  June  to  him,  as  to  any  other  occupier,  must  be  cal- 
culated minus  that  sum  which  he  was  so  obliged  to  pay 
for  ground-rent.  It  was  an  outgoing  falling  due  during 
the  time  of  Jiis  occupation,  and  he  could  not  exonerate 
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himself  from  liability  to  pay  it.  As  the  plaintiff,  if  in 
possession*  must  have  pud  it|  he  is  not  hurt  by  the 
defendant's  having  donei  so.  As  to  extra  costSi  only 
such  costs  are  recoverable  as  would  on  taxation  be 
payable  betweea  the  parties. 

Rule  refused. 


Guy  against  Newson. 


/COVENANT  on  an  agreement  under  seal  for  the  The  plaintiff 
"^  paTment  of  mi.  with  5/.  per  cent  interest,  by  '^J^'^^t 
quarterly  instalments.    Three  instalments  were  sought  dissolve  part- 
to  be  recovered  from  the  defendant  with  interest  due  plaintiff,  in 
Ladff^y  1838.    Plea,  discharge  of  defendant  under  ^^  gj  J^^^ 
the  insolvent  debtors'  act  on  S3  August  1832.    Repli'«  assigned  the 
cation,  traversing  that  discharge.  fht  parSr"" 

At  the  trial  before  Gumey  B.  at  the  London  sittings  ship  to  Long, 
after  last  Trinity  term,  the  agreement  declared  on  rnd'the'de-* 
was  produced  by  the  plaintiff,  dated  19  March  1831,  fendant,  in 
between  the  plaintiff  of  the  first  part,  6.  K.  Lang  of  thereof,  seve- 
the  second  part,  J.  A.  Avon  of  the  third  part,  and  ^\^^^  '^ 
defendant  of  the  fourth  part;  whereby,  after  reciting  venanted  with 
that  the  plaintiff  and  Lang  had  carried  on  business  l^lt^Jh^'f  ^' 
together  as  copartners,  and  had  agreed  to  put  an  end  some  or  one  of 
to  the  copartnership!  on  the  sum  of  326L  4«.  6d.  being  and^ouldpay 

paid  or  secured  to  the  plaintiff,  and  that  the  plaintiff  the  225/.  4i.  erf. 
1,  ,  .1-11  -11  ^y  Jnstal- 

nad  agreed  to  assign  the  debts  owuig  by  the  part-  ments:  Held, 
nership  to  Lang,  who  had  underUken  to  pay  all  the  ^otVcoU^^l 
debts  due  from  the  partnership  to  other  persons:  It  engagement 
was  witnessed,  that  in  consideration  of  51. 4«. 6rf.  paid  ll^^^^f^^^' 
to  the  ^intiff  by  Longt  and  also  in  consideration  of  long  did  not, 
tbe  several  covenants  made  by  Langf  Avon,  and  the  k^te  covenant 

to  pay  at  all 
events;  and  was  determined  as  to  Instalments  becoming  due  subsequently  to  his 
&harp  by  the  defendant's  discharge  under  the  insolvent  act,  7  G*  4.  c.  57. 
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18S3.       defendant^  thereinafter  contained,  for  the  payment  of 
^"^^      220/.  and  interest,  and  their  indemnifying  the  plaintiff 
9.  against  all  actions  &c.  in  r^pect  of  the  partnership, 

Newson.  the  plaintiflT  assigned  the  debts  due  to  the  part- 
nership to  Long,  and  in  consideration  of  the  pre* 
mises,  Long,  Avon,  and  the  defendant  did  thereby 
for  themselves  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  &c.  covenant 
and  agree  with  the  plaintiff,  his  executors  &C.9  that 
they.  Long,  Avon  and  the  defendant,  or  some  or  one 
of  them,  or  of  their  executors,  &c.  should  and  would 
pay  and  cause  to  be  paid  to  the  said  plaintiff,  his 
executors  and  administrators,  the  sum  of  220/.  in 
manner  following ;  that  is  to  say,  the  sum  of  10/.  on 
Midsummer-day  then  next,  and  the  like  sum  of  10/.  on 
each  succeeding  quarter  day  of  payment  of  rent  in  the 
year,  until  the  whole  of  the  said  sum  of  220/.  should  be 
fully  paid ;  and  also  should  and  would  in  the  meantime, 
and  until  the  same  should  be  so  fully  paid,  pay  or 
cause  to  be  paid  to  the  plaintiff,  his  executors  or 
administrators,  interest  from  the  day  of  the  date  of  the 
instrument  upon  so  much  of  the  said  sum  of  220/.  as 
should  remain  unpaid,  at  the  rate  of  5/.  per  cent.  &c. 
such  Interest  to  be  payable  on  each  of  such  succeeding 
quarter  days.  The  plea  having  been  proved,  the 
plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict  for  30/.  the  amount  of  the  three  instalments. 

John  JervU  moved  to  set  aside  the  nonsuit.  Is  this 
a  debt  from  which  the  defendant  can  be  discharged 
under  the  insolvent  debtors'  act?  The  defendant's 
undertaking  was  intended  to  be  contingent  only,  and 
collateral  to  that  of  Long  the  principal  The  51st 
section  of  7  Geo.  4.  c.  57.  applies  in  terms  to  sums 
''  payable  by  way  of  annuity  or  otherwise  at  any  future 
time  at  tfifies."  **  Otherwise"  applies  to  nothing  but 
a  grant  ni  ^^  annuity  or  security  of  like   nature. 
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and  not  to  the  payment  of  a  fixed  sum.  That  appears  1833. 
from  the  mode  in  which  the  value  of  the  sum  payable 
is  directed  to  be  ascertained.  Winter  v.  Mouseley  (a). 
{Bayley  B.  It  was  there  contingent  whether  any  sum 
of  money  would  be  payable  or  not.  An  annuity  is  no 
debt,  and  is  not  payable  at  all  events.]  Section  47  is 
directed  to  debts  and  sums  of  money  due  and  claimed 
to  be  due  from  the  prisoner  at  the  time  of  filing  his 
petition,  or  for  which  persons  who  claim  to  be  credi- 
tors shall  have  given  credit  to  the  prisoner  before  the 
time  of  filing  his  petition  and  not  then  payable.  Nei- 
ther ease  occurs  here ;  the  credit  was  clearly  given 
to  Long^  Avon  and  defendant  were  sureties  only, 
and  no  debt  was  due  from  defendant  to  plaintiff 
at  the  time  of  filing  the  petition.  The  words  of  the 
bankrupt  act,  7  Geo.  1.  c.  31.  ^'  debts  payable  at  a  future 
day,"  resemble  those  of  "  debts  and  sums  of  money 
not  payable  at  the  time  of  filing  the  petition."  Then 
Ex  parte  Adney  {b)  decided  on  the  former  act  applies. 
There  A.  before  his  bankruptcy,  in  consideration  of 
1/.  lOff.  7d.  received  from  J3.,  undertook  in  writing  to 
make  himself  liable  for  due  payment  of  a  note  on 
vhich  H.  was  then  indebted  to  B.,  B.  thereupon  con- 
sented to  furnish  H.  with  more  goods,  and  A.  became 
bankrupt  before  the  note  was  due.  The  undertaking 
of  A.  was  held  collateral  only  in  case  //.  should  not 
pay  the  note  when  due ;  90  that  being  contingent  only, 
it  could  not  be  proved  as  a  debt  under  ^.'s  commis- 
sion. [Bayley  B.  That  was  only  a  guarantie ;  B. 
undertook  not  that  he  himself  should  pay,  but  that  H. 
should.] 

Bayley  B. — Suppose  there  had  been  no  insolvency, 
and  that  the  plaintiff  had  sued  on  this  instrument, 
would  it  haVe  been  necessary  to  have  alleged  a  pre- 

(a)  8  B.  &  Aid.  80«.  «  (b)  Cowp.  460. 

VOL.  IV.  D 
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1833.       vious  demand  made  on  Long^  and  nonpaymait  by 
^'^      him  ?    For  if  that  averment  was  unnecessary,  the  under- 
V.  taking  is  not  collateral.    If  one  of  two  joint  or  several 

Newsov.  obligees  pay  the  debt,  it  is  gone.  It  is  not  incdnsistent 
with  the  defendant's  intention  to  bind  himself  to  pay 
the  debt  of  another,  that  he  should  bind  himself  abso- 
lutely to  pay  it. 

The  argument  in  this  case  has  raised  no  doubt  on 
my  nund  as  to  the  mode  of  disposing  of  it.  Hie  part- 
ners are  about  to  separate.  Long  is  to  take  the  part- 
nership debts,  and  the  plaintiff  is  to  be  paid  a  sum  of 
money  at  all  events.  He  accordingly  takes  a  security 
from  Longi  Avon  and  the  defendant,  by  which  the  two 
latter  severally  and  respectively  covenant  with  the 
plaintiff,  that  they  or  some  or  one  of  them  should  pay 
the  plamtiff  that  sum  by  certam  instalments.  That 
was  an  absolute  engagement  on  the  part  of  each  of 
them  that  the  money  should  be  paid,  and  is  not  a 
mere  collateral  undertaking  to  pay  if  Long  did  not. 
That  being  so,  it  was  a  debitum  in  praesenti  solvendum 
in  future,  and  as  such,  a  debt  to  which  the  defendant's 
discharge  under  the  insolvent  debtors'  act  was  a  bar. 

Vaughak  B. — I  think  this  is  clearly  an  absolute 
covenant  to  pay  at  all  events. 

The  other  barons  concurring, 

Rule  refused. 
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1833. 
Fisher  and  Others  against  Beorbz.  ^"^v^/ 

QN  the  third  day  of  the  term,  Petersdorff  for  the  The  privilege 
defendant,  moved  for  a  rule  calling  on  the  plain-  enjoyed  by 

tiff  and  the  sheriff  of  Middlesex,  to  show  cause  why  '*>®  domestic 
,  ,  .  ,     ,       -   ^     ,         ,     ,   -  ;    servant  of  an 

toe  ca.  sa.^  on  which  the  defendant  had  been  arrested,  ambassador, 

should  not  be  set  aside  and  the  money  paid  by  him  to  nofof^goch^® 

the  sheri£^  under  protest,  should  not  be  returned,  on  servant,  but  of 

the  ground  that  the  defendant  was  privileged  from  ^^^^  Therc^ 

arrest.     The  facts  disclosed  by  the  affidavits  of  the  ^^^*  "^^^^  * 

defendant  were,  that  he  was  a  Belgian  in  the  service  gwom  to  be 

of  the  Bavarian  ambassador,  as  first  singer  at  his  ^?^^  *  domes- 

®  tic  servant, 

chapel,  as  well  as  singer  of  solos  in  the  masses  cele-  and  whose 

brated  there,  and  that  he  believed  himself  the  only  J^y^^oTh^of 

singer  there  competent  to  perform  solos.    That  he  was  a  domestic 

bound  to  attend  there  on  Sundays  and  Good  Fridays,  rested'but 

and,  except  for  a  few  weeks  when  ill,  had  for  the  last  "either  the 

fourteen  years  attended  the  chapel  on  those  days,  and  nor  any  one 

on  aU  other  days  when  required  by  the  ambassador  or  ^"  ^?*  behdf 

the  first  priest.    That  he  received  for  his  services  30/.  liberation,  the 

per  annum,  paid  quarterly  by  the  ambassador's  secre-  ^chaS  W«^ 

tary.    That  the  ambassador  was  a  roman  catholic,  and  out  of  custody 

that  according  to  the  ritual  of  his  religion  it  is  neces-  ghows  a  dear 

sary  to  the  due  celebration  of  divine  service  and  mass,  case  of  domes- 

tic  service 

that  there  should  be  a  person  to  officiate  as  the  depo- 
nent hath  done,  and  still  does  as  first  chorister.  That 
the  chapel  was  the  ambassador's  domestic  chapel,  there 
being  no  other  in  this  country  which  he  could  conve- 
niently attend,  and  that  the  defendant  is  his  domestic 
servant  for  the  aforesaid  purposes  and  in  respect  of  his 
situation,  and  is  not  a  trader  within  the  bankrupt  laws. 
The  Court  ordered  that  the  sheriff  retain  in  his  hands 
the  sum  levied  by  him  in  this  cause  until  their  further 
order. 

FoUelt  for  the  plaintiff  showed  cause.    Applications 
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1833. 

FfSHER 

and  Others 

V. 

Becrez. 


of  this  kind  since  stat.  7  Ann.  c.  12.  s.  5.  have  failed, 
because  made  to  resist  payment  of  debts  on  the  ground 
of  colourable  acts  of  service.  The  statute  is  only  de- 
claratory of  the  common  law.  The  defendant  has  no 
real  duties  to  perform  except  singing.  Now  it  appears 
by  the  plaintiff's  afSdavit,  that  that  is  the  defend- 
ant's profession,  and  that  he  is  also  a  teacher  of 
singing  and  music,  selling  the  copyrights  of  his  own 
musical  compositions,  and  making  a  large  income  by 
his  business.  It  is  also  sworn  that  the  salary  of  30/.  a 
year  is  received,  not  from  the  ambassador's  secretary, 
but  from  one  Jefferson,  who  receives  the  admission 
money  at  the  chapel  doors,  out  of  the  money  so  re- 
ceived. The  Bavarian  minister  refused  to  interfere, 
none  of  his  household  make  any  affidavit,  and  the 
chapel  is  at  a  distance  from  his  residence.  The  de- 
fendant did  not  come  here  with  the  ambassador,  but 
being  settled  here,  procures  this  situation  in  order  to 
enjoy  this  privilege.  On  his  arrest,  he  said  it  was  incon- 
venient, as  his  benefit  at  the  opera-house  was  fixed  for 
the  evening.  The  small  consideration  paid  for  singing 
so  much  in  the  chapel,  when  his  exertions  are  so  much 
more  highly  paid  for  elsewhere,  shows  that  his  situa- 
tion there  is  used  colourably,  in  order  to  secure  liim- 
self  from  process  of  his  creditors.  In  Lockwood  v.  De 
Coysgame  (a),  a  domestic  physician  to  a  foreign  minis- 
ter was  refused  his  privilege  on  that  ground.  Besides, 
the  defendant  has  asked  how  it  could  be  supposed  he 
would  take  the  situation  at  so  small  a  salary,  were  it 
not  for  its  attendant  privileges. 


Plati  for  the  sheriff.    The  defendant,  in  answer  to 

a  question  by  the  sheriff's  officer,  said,  that  he  did  not 

know  that  he  should  make  any  application  to  the  court 

unless  he   beard  from  him  that  evening.    No  such 

commuttiQ  0on  being  made,  the  sheriff  paid  over  to  the 

(a)  3  Barr.  1676. 
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plaintiff  tbe  levy  money.     The  privilege  therefore,  if 
existing  at  all,  has  been  waived. 

F.  Pollock  and  Peiersdorff  for  the  defendant.  The 
application  is  not  too  late,  for  the  money  was  not  paid 
over  tiD  4th  November^  notice  of  the  motion  having  been 
given  on  23d  September.  But  lapse  of  time  will  not  set 
up  proceedings  in  themselves  illegal  and  void.  [Lord 
Lyndhursi  C.  B.  Has  not  the  defendant  waived  bis  pri- 
vilege by  what  he  said  to  the  ofScer  ?]  A  party  may 
waive  his  privilege,  and  if  money  is  paid  over  by  the 
sheriff  to  tbe  creditor  in  consequence  of  that  waiver^ 
can  the  defendant  come  here  and  claim  it  again?] 
Loose  conversation  will  not  be  strained  into  a  waiver. 
In  NoveUo  v.  Toogood{a)y  the  distinction  between 
claimmg  protection  for  tbe  property  and  for  the  person, 
as  in  this  case,  was  admitted  by  the  whole  court.  The 
chapel  is  not  the  less  the  chapel  of  the  ambassador, 
because  it  is  made  available  to  others.  That  is  the 
case  with  the  royal  chapels  in  this  country.  The  re- 
gistering of  the  defendant's  name  with  the  sheriff  is  a 
check  on  other  persons  claiming  the  privilege. 


183S. 

FiSUER 

and  Odiers 

V. 

Begrrz. 


Lord  Lyndhurst  C.  B. — I  am  not  satisfied  on  these 
affidarits  that  the  chapel  in  question  belongs  to  the 
Bavarian  ambassador,  though  he  has  a  seat  there; 
I  should  infer  the  contrary,  from  the  fact  that  money  is 
received  at  the  door,  out  of  which  the  expenses,  includ- 
ing the  singing  of  the  defendant,  are  paid.  But  this 
application  is  not  made  by  the  ambassador  himself,  or 
by  his  authority.  No  person  acknowledged  to  be  in 
his  employ  makes  any  affidavit,  and  the  person  who 
receives  the  money  at  the  chapel  door  is  silent.  I  feel 
satisfied  that  the  service  set  up  by  the  defendant  is 
colourable  only.    The  defendant  is  sworn  to  be  a 


(a)  1  B.  &  Cr.  554. 
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public  singer  at  the  opera^  as  well  as  a  teacher  of  music 
and  singing,  and  a  composer,  publisher  and  seller  of 
music^  making  a  large  income  by  those  pursuits.  He 
also  said,  **  Do  you  suppose  I  should  have  accepted  the 
place  but  for  the  protection  it  would  afford  me?" 


Bayley  B. — The  privilege  sought  to  be  enforced  is 
not  the  privilege  of  the  servant,  but  of  the  ambassa- 
dor. The  defendant,  if  hired  at  all  by  the  ambassador, 
must  have  known  how  he  was  hired ;  but  that  is  not 
sworn.  Though  he  says  he  may  be  called  on  at  any 
time,  he  shows  no  actual  instance  of  being  called  on  by 
the  ambassador  to  perform  any  services.  All  these 
circumstances  were  peculiarly  within  his  own  know- 
ledge. Nor  is  the  application  made  by  or  at  the 
instance  of  the  ambassador^  or  by  the  authority  of  any 
of  his  establishment. 

GuRNEY  B. — The  defendant  may  try  the  question 
by  action  on  the  case,  if  so  advised. 

Rule  discharged  with  costs  (a). 

(a)  See  same  case  in  a  prior  stage,  ante,  Vol.  III.  184. 


Blackburn  against  Peat. 

The  construe-   "TVEBT  for  goods  sold.    It  appeared  from  the  in- 
Gen!M,Tw.  dorsement  on  the  writ,  that  the  residence  of  the 

^No,8.[aiifc,  plaintiff's  attorney  was  at  Ilford  in  Essex  (seven  miles 
that  an  attor-'  from  London).    His  name  and  place  of  abode  were  so 

ney  residing 

oat  of  Lof^ont  bat  within  ten  miles>  mast  enter  in  the  book  at  the  office  of  the 
clerk  of  the  pleas,  some  proper  place,  within  one  mile  of  that  office,  where  notices 
&c.  may  be  served. 
Pleadings  are  within  that  rulG» 
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entered  in  the  master's  book,  at  the  office  of  the  clerk  1833. 
of  the  pleas;  but  no  entry  appeared  there  of  any 
"place  in  London,  Westminster,  or  Soutkwark,  or 
within  one  mile  of  the  said  office,  where  he  might  be 
serred  with  notices  See."*  pursuant  to  Reg.  Gen.  Mich. 
1  WUL  4.  No.  8.  [Vol.  I.  p.  160.]  The  declaration  was 
deliyered  on  S4th  October,  with  a  demand  of  plea; 
within  the  four  days  for  pleading,  viz.  on  the  28th,  the 
defendant's  attorney  stuck  up  a  copy  of  a  plea  of  nil 
debet  in  the  office,  entered  the  plea  in  the  plea  book, 
and  at  four  o'clock  put  a  copy  of  the  plea  in  the  two- 
penny post^  directed  to  the  plaintiff's  attorney  at  Ilford, 
with  notice  that  the  plea  was  in  the  office.  This  did 
not  reach  him  at  Ilford  till  the  morning  of  the  29th, 
after  the  clerk  had  left  that  place,  in  order  to  sign 
judgment.  Judgment  was  signed  on  the  29th  for  want 
of  a  plea.  Defendant  first  knew  of  it  by  service  of 
notice  of  taxation  on  5th  November.  A  rule  for  setting 
aside  this  judgment  for  irregularity  with  costs,  on  the 
ground  that  before  it  was  signed  a  plea  was  in  the 
office,  was  obtained  on  6th  November. 

HeaUm  showed  cause.  By  the  general  rule  cited, 
''every  attorney  admitted  in  this  court,  and  residing  in 
London  or  within  ten  miles  of  the  same,  shall  forthwith 
enter  in  the  book,  kept  for  that  purpose  in  the  office 
of  the  derk  of  the  pleas,  in  alphabetical  order,  his 
name  and  place  of  abode,  or  some  other  proper  place  in 
London,  Westminster,  or  the  borough  of  Southwark,  or 
within  one  mile  of  the  said  office,  where  he  may  be 
served  with  notices,  summonses,  orders  and  rules  in 
causes  depending  in  this  court."  The  plaintiff's  attor- 
ney has  complied  with  the  alternative  m  the  rule,  by 
giving  his  place  of  abode  within  ten  nules  of  London. 
He  had  an  option  to  have  given  a  proper  place  within 
one  mile  of  the  office,  but  having  complied  with  the 


Blackburn 

V. 
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1833.  object  of  the  rule^  viz.  that  he  should  enter  in  the 
book  a  known  place  within  ten  miles,  where  notices 
may  be  served,  he  was  not  driven  to  the  hardship  of 

Peat.  having  an  office  of  his  own  in  town,  or  to  employ  an 
agent  there.  This  rule  seems  to  be  grounded  on  Reg. 
Gen.  K.  B.  Hit.  8  Geo.  3.  Tidd,  9  ed.  71 ;  as  to  which 
Mr.  Justice  Aston  says,  in  Lojffi.  357,  "  There  are 
many  attornies  who  have  no  fixed  certain  place  of 
residence.  Therefore  it  was  that  such  place  where 
he  might  be  served,  though  liot  his  actual  place  of 
abode,  was  mentioned  in  the  rule ;  but  where  the  name 
and  place  of  abode  is  entered,  service  at  that  place  is 
the  proper  service.'*  At  all  events,  this  rule  does  not 
apply  to  the  delivery  of  pleadings. 

Hoggins  was  heard  in  support  of  the  rule. 

Lord  Lynbhurst  C.  B. — The  distinction  contended 
for  between  the  service  of  pleadings  and  notices,  does 
not  exist,  the  inconvenience  intended  to  be  obviated 
by  the  rule  cited,  being  precisely  the  same  in  both 
cases.  On  the  other  point,  the  rule  clearly  means 
that  every  attorney  residing  in  London,  Westminster^ 
or  Southwarky  must  enter  in  the  master's  book  his 
place  of  abode,  or  some  other  proper  place  within  one 
mile  of  the  office  where  he  may  be  served  with  notices 
&c.,  and  that  where  he  does  not  reside  in  London, 
but  within  ten  miles,  then  he  must  specify  some  proper 
place  within  one  mile  of  the  office.  It  never  could 
have  been  intended  that  notices  &c.  should  be  served 
at  any  distance  round  London  less  than  ten  miles. 

Bayley  B. — The  object  of  the  rule  clearly  was, 
that  parties  who  were  under  obligation  to  serve  notices, 
orders,  summonses,  &c.  should  not  be  obliged  to  go 
into  the  country  to  do  so,  but  that  the  attorney  to 
be  serye^  should  name  a  place  in  London,  or  within 
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a  mile  of  the  office  where  such  service  might  take  1833. 
place.  He  has  thus  an  option  of  having  notices  left 
at  his  abode,  or  at  a  proper  place  named  by  him  in 
Lmdon  &c.  For  the  latter  words  apply  as  well  to  the 
attomey*s  place  of  abode,  as  to  the  "other  proper 
place."  The  master  certifies  that  in  practice,  attor- 
nies  resident  within  ten  miles  of  London  fix  some 
coffee-house  &c.  within  a  mile  of  the  office  where 
notices  may  be  left.  As  to  costs,  the  attorney  does  not 
allege  that  he  was  misled  by  relying  on  a  different 
construction  of  the  rule  cited. 

BoLLAND  B. — The  rule  contemplates  two  classes  of 
attornies,  those  who  live  in  London^  Westminster^  or 
Southwark,  and  those  who  live  within  ten  miles  of 
London,  The  first  class  may  enter  their  names  and 
places  of  abode  within  London  &c.,  but  the  latter  must 
enter  a  place  within  one  mile  of  the  office. 

Rule  absolute* 


Hamber  against  Purser. 


ASSUMPSIT   by  a  messenger    against  the    sole  I"  «"  action 
*v,         ^         ,  ...         J  by  a  messen- 

assignee  of  a  bankrupt,  under  a  commission  issued  ger  to  a  com- 

pursuant  to  6  Geo.  4.  c.  16.  for  money  paid  in  adver-  mission  of 

bankrupt^ 
tismg  a  third  meeting  of  creditors,  and  for  hire  of  the  against  the 

room  where  it  was  held.    At  the  trial  before  the  sheriff,  a«^°««»  »P- 

'  poioted  under 
pursuant  to  3  &  4  Will.  4.  c.  42.  s.  17.,  the  plaintiff  6  Geo.  4.  c  16. 

put  m  a  letter  from  the  secretary  of  bankrupts  in  1819,  the'l:osttof 

recognizing  the  plaintiff's  appointment  to  a  then  exbt-  advertising  a 

meeting  of  cre- 
ditorsy  and  of 
hiring  a  room  for  them  to  assemble  in,  it  is  sufficient  to  prove  the  plaintiff's  appoint- 
ment, and  that  the  expenses  incurred  by  him  were  reasonable,  without  proving 
csptcas  exsployment  or  recognition  of  him  as  messenger  by  the  assignee. 
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1833.  ing  list  of  commissioners  of  bankrupt  The  proceed- 
ings under  the  commission  were  put  in,  and  a  taxed  bill 
of  costs,  in  which  the  charges  claimed  were  allowed, 
and  the  fees  due  to  the  plaintiff  before  the  choice  of 
assignees  were  deducted,  was  proved.  The  defend- 
ant's solicitor  admitted  that  the  business  was  done. 
The  plaintiff  had  a  verdict  for  5/. 

Lloyd  moved  to  set  aside  that  verdict,  and  for  a 
new  trial.  In  order  to  charge  the  defendant  person- 
ally, the  plaintiff  was  bound  to  prove  a  privity  of  con- 
tract with  himself,  either  by  the  defendant  requesting 
the  plaintiff  to  act  in  that  commission,  or  recognizing 
him  as  messenger  therein.  The  remedy,  therefore, 
was  in  the  court  of  review. 

Lord  Lyndhurst  C.  B. — ^Tfac  assignee  must  have 
known  that  what  the  messenger  did  was  necessary  to 
be  done.  Then  it  was  done  at  the  assignee's  expense, 
and  the  taxation  shows  that  the  charges  are  proper. 

Bayley  B. — As  it  is  not  disputed  that  these  were 
necessary  acts,  the  assignee  was  liable  for  the  costs  of 
them.  He  is  not  shown  to  have  cautioned  the  mes- 
senger against  incurring  them. 

GuRNEY  B. — The  plaintiff  was  recognized  as  mes- 
senger by  the  commissioners  having  taxed  his  bill. 
The  acts  for  which  he  seeks  to  recover  must  have 
been  all  done  before  the  third  meeting,  before  which 
it  could  not  be  ascertained  whether  the  estate  was 
solvent  or  not. 

Rule  refused. 
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18S3. 

Chafpel  agaifui  Hicks. 

'DARSTOW  had  obtained  a  rule  to  set  aside  a  Where  work 
second  inquisition,  executed  after  a  judgment  by  ^onned 

defimlt,  on  the  ground  that  though  the  building  for  according  to  a 

,.--  .  -  ,  ,,.^.       special  con- 

whicn  the  action  was  brought  was  proved  to  be  mfenor  tract,  and 

to  that  contracted  for,  the  sheriff's  jury  had  given  a  ^^^  "  * 

'  y     .y  o  common  count 

verdict  for  the  whole  sum  stipulated  by  the  contract  to  for  wori, 
be  paid.    There  was  a  special  count  on  the  contract,  j^ateriids  as 

and  a  common  indebitatus  count  for  workj  labour  and  well  as  a  spe* 

.     .  I  cial  count,  the 

"natenals.  defendant  may 

pro?e  the  infe- 

Bompas  Serjt.  showed  for  cause,  that  the  plaintiff  work  and  ma- 
was  entitled  to  recover  on  the  special  contract,  and  *u"*\''*^^ff 
that  the  alleged  inferiority  of  the  work  was  only  the  will  only  be 

subject  of  a  cro««iction.  '^"J^^n  the 

common  count 

Lord  Lynohurst  C.  B. — The  plaintiff  may  recover  ^^^  ^^rk, 

on  the  common  counts  for  the  labour  he  has  performedi  l^^ur  and 

.    materials  are 
but  cannot  recover  on  the  special  contract,  unless  it  worth. 

was  executed  in  the  manner  agreed  on.  Suppose,  on 
a  contract  to  build  a  house  of  BMic  timber,  or  teak, 
it  should  be  built  of  Virginian  pine,  the  builder  can 
have  no  claim  to  recover  for  more  than  the  work  and 
materials.  It  is  not  reasonable  that  a  party  who  has 
not  performed  his  contract  should  have  the  benefit  of 
it,  and  that  the  party  contracted  with  should  be  driven 
to  his  cross-action  for  the  injury  sustained  by  the  other 
not  having  performed  the  work  according  to  his  agree- 
ment. 

Batley  B. — After  much  contrariety  of  opinion,  the 
nde  was  settled  in  Street  v.  Blay  (a),  that  if  work  con- 

(a)  S  B.  &  Adol.  4563  see  Allen  v.  Cameron,  ante,  Vol.  III.  907. 
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tracted  for  is  not  done  according  to  contract,  the  party 
who  contracted  to  perform  it  can  only  recover  the  value 
of  the  work  and  materials  supplied. 

Per  Curiam — Rule  absolute. 


Fisher  against  Papanicolas. 

The  directions  A  SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange 
Hitiw.^'.  against  the  acceptor. 

No.  72.  should  ArchboUl  obtained  a  rule  to  show  cause  why  the 
comdUd  with,  cognovit  given  by  the  defendant,  while  in  custody  under 
Therefore         mesne  process,  should  not  be  delivered  up  to  be  can- 

when  II  cofltno* 

vit  or  warrant   Celled,  no  attorney  named  by  the  defendant  and  attend* 

of  attorney  IS    ing  at  his  request  having  attested  its  execution,  pur* 

executed  bv  a  '   k^ 

defendant  who  suant  to  Reg.  Gen.  Hil.  2  W.  4.  No.  72.  (a).  The 
oVme"nepro-  ^^^^^^^s  distinctly  showed,  that  before  signing  the 
cess,  the  at-      cognovit  the   defendant  had  consulted   his  attorney, 

an  attorney  ^^^  ^^^  ^^^^  **  ^^^^  *^"^  advised  him  to  give  it, 
who  has  been  but  being  out  of  the  way  when  the  defendant  was 
attest  the  exe-  required  to  sign  it,  Barratt^  a  clerk  in  his  office,  asked 
cutionbythe    Maeon,  another  attorney,  to  attend  the  execution  in 

defendant's 

attoraev  will         W  ^"'  No  warrant  of  attorney  to  confess  judgment,  or  cognovit  actio- 

not  suffice,  nem,  given  by  any  person  in  custody  of  a  sheriff  or  other  officer,  apoii 
though  the  de-  mesne  process,  shall  be  of  any  force,  unless  there  be  present  some  attorney 
^"  V^  t^^  ^  ^^  behalf  of  such  person  in  custody,  expressly  named  b3'  him,  and  attend- 
at  the  time '  ^"S  ^^  ^^  request,  to  inform  him  of  the  nature  and  effect  of  sodi  warrant 
for  he  is  not  or  cognovit,  before  the  same  is  executed ;  which  attorney  shall  subscribe 
named  by  nor  |,jj  name  as  a  witness  to  the  due  execution  thereof,  and  declare  hiraaelf  to 
at  the  defend-  ^^  attorney  for  the  defendant,  and  state  that  he  subscribes  as  such  attorney, 
ant's  request.    — See  antet  Vol,  II.  p.  347, 

SemUe,  that 
the  attorney  for  the  defendant,  who  subscribes  his  name  as  a  witness  to  the  execution 
of  the  cognovity  should  in  writing  thereon  declare  himself  to  be  attorney  for  the  de- 
fendant, and  that  he  subscribes  as  such  pursuant  to  the  rule. 
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his  steady  on  the  defendant's  behalf.     Mason  accord-       1833. 
ingly  attended,  nor  did  the  defendant  object  when  he      ^^^''^^ 
was  told  that  Mason  attended  in  lieu  of  his  attorney,  v. 

who  was  unavoidably  absent.  The  defendant  exe-  P^panicola^ 
cuted  the  cognovit,  and  Mason  *'  subscribed  his  name 
as  a  witness  to  the  due  execution"  of  it,  but  refused  to 
"declare  himself  to  be  attorney  for  the  defendant,  and 
to  state  that  he  subscribed  as  such  attorney,"  pursuant 
to  the  terms  of  the  rule,  saying,  he  did  not  consider 
himself  such.  £.,  the  clerk,  also  subscribed  the  cog- 
novit.   No  proceedings  had  been  taken  on  it. 

John  WilUams  showed  cause.  Under  the  circum- 
stances, the  rule  cited  has  been  substantially  complied 
with.  It  has  only  extended  the  former  rules  of  K.  B, 
and  C.  P.  relating  to  warrants  of  attorney,  so  as  to 
include  cognovits.  The  former  decisions,  therefore, 
apply.  Osborne  v.  Davis  (a)  is  a  much  stronger  case. 
There  the  defendant  being  in  custody  on  mesne  pro- 
cess, confessed  a  warrant  of  attorney  in  the  presence 
of  an  attorney  on  his  behalf,  who  was,  however,  a  total 
stranger  to  bim,  being  introduced  by  the  plaintiff's 
attorney,  who  refused  to  give  time  to  send  to  another 
part  of  the  town  for  the  defendant's  attorney ;  but  the 
court  held  the  warrant  of  .attorney  valid.  That  case 
was  cited  in  Walker  v,  Gardner  (Jb\  without  being 
overruled ;  and  though  in  the  argument  of  the  latter 
case  it  was  attempted  to  distinguish  between  the  words 
of  the  present  rule  and  of  that  of  £f7.  14  &  15  Car.  2. 
r.  4.  no  distinction,  in  fact,  exists  between  them,  for 
they  are  similar,  except  in  the  latter  words,  viz.  that 
the  attorney  shall  declare  himself  &c.  Now  those 
words  are  only  directory,  and  may  be  complied  with 
orally,  it  not  being  ordered  that  any  written  declara- 
tion should  be  made  on  the  cognovit.    In  Walker  v. 

(a)  4  Taunt.  797.  (6)  4  B.  &  Adol.  371. 
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Oardner  no  attorney  was  present  when  the  defendant 
executed  the  warrant  of  attorney,  except  one  not  known 
to  or  sent  for  by  the  defendant,  but  proposed  by  the 
Papakicolas.  plaintiff's  attorney  to  read  over  the  warrant  of  attorney 
to  the  defendant,  and  attest  it  on  bis  behalf;  and  the 
court  held  the  warrant  void;  but  the  attorney  was 
there  introduced  by  the  party  to  be  benefitted  by  the 
execution. 

P.  Pollock  and  Archbold  contrs^  were  stopped  by  the 
court. 

Bayley  B. — I  am  of  opinion  that  the  judgment  and 
execution  on  this  cognovit  should  be  set  aside,  on  the 
ground  of  the  non-compliance  with  the  rule  cited.  My 
judgment  proceeds  on  the  plain  language  of  the  rule, 
and  it  is  our  duty  to  act  on  its  obvious  construction, 
without  entering  into  discussion  whether  what  has  been 
done  in  this  case  is  equivalent  or  not  to  the  protection 
intended  to  be  conferred  on  defendants  by  it.  It  is  to 
be  observed,  that  by  the  terms  of  it  not  only  is  an 
attorney  to  be  present  for  the  defendant,  but  he  is  to 
be  expressly  named  by  him  and  attending  at  his  request. 
These  words  are  important,  and  have  a  clear  and  plain 
meaning.  The  only  attorney  attending  the  execution 
of  the  cognovit  is  Mr.  Mason.  Now  is  he  expressly 
named  by  the  defendant,  and  does  he  attend  at  his 
request  to  inform  him  of  the  nature  and  effect  of  the 
cognovit,  before  it  is  executed  i  There  is  no  evidence 
in  the  affirmative,  and  it  seems  to  me  that  the  contrary 
is  distinctly  proved,  he  having  attended  in  literal  and 
not  in  substantial  compliance  with  the  rule,  viz.  at  the 
request  of  the  clerk  Barrait,  without  having  ever  been 
named  by  the  defendant.  It  has,  however,  been  said, 
that  according  to  Osborne  v.  Davis  the  words  of  this 
rule  will  be  satisfied,  if  an  attorney  be  present  who  is 
adopted  by  the  defendant  at  the  time  of  the  execution, 
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though  not  previously  named  by  him,  and  not  attend-       1833. 
ing  at  his  request.     That  case  is  no  authority  here,  for       ^T'^'"^ 
Beg.  Gen.  of  C  P.  Hit,  14  &  15  Car.  2.  only  requires  v. 

the  warrantor  attorney  to  be  "  taken  in  the  presence  of  P^p^wicola*. 
an  attorney  for  the  defendant^  which  attorney  shall  then 
subscribe  his  name  thereto."  It  does  not  appear  from 
the  report  that  the  general  rule  was  looked  into  at  that 
time.  Walter  v.  Gardner  does  not  go  the  full  length 
of  this  case,  for  there  the  attorney  was  brought  in  at 
the  instance  of  the  attorney  for  the  plaintiff^  and  not, 
as  here,  at  that  of  the  clerk  to  the  defendant's  own 
attorney.  But  there  is  no  sound  distinction  between 
that  case  and  the  present,  as  both  vary  from  the  rule* 
Had  Mason  attended  at  the  defendant's  request,  made 
under  the  suggestion  oiBarratt^  that  would  have  suf- 
ficed. Stopping  therefore  at  that  part  of  the  general 
rule  cited,  I  am  of  opinion  that  this  cognovit  is  of  no 
force;  and  it  is  unnecessary  to  decide  whether  the 
latter  part  of  the  rule  be  directory  or  not* 

Yaughan  B. — This  rule  was  neither  literally  nor 
substantially  complied  with.  By  it  the  former  rules  of 
HU.  14  ft  15  Car.  2.  and  Easter  4  Geo.  2.,  relating  to 
warrants  of  attorney,  were  extended  to  cognovits;  and 
it  appears  to  me  that  in  framing  the  present  rule  it  was 
distinctly  in  contemplation  to  give  the  defendants  the 
benefit  of  every  part  of  it.  It  seems  to  me  necessary 
that  it  should  appear  on  the  face  of  the  instrument  that 
the  party  attesting  the  signature  is  the  defendant's 
attorney,  or  it  might  be  always  made  a  question  whether 
at  the  time  of  subscribing  he  declared  himself  to  be  such 
attorney,  and  subscribed  as  such.  The  rule  should 
.  be  interpreted  favourably  to  the  protection  of  defend- 
ants. 

BoLLAKD  B. — ^It  has  been  argued  that  some  of  the 
terms  of  this  rule  are  directory  and  matter  of  form  only; 
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1833.        but  I  think  that  the  whole  of  it  is  entirely  matter  of 
^'^"^'^^      substance,  the  object  being,  by  the  salutary  precautions 
^  there  provided,  to  prevent  a  party  in  custody  from 

Papanicolas.  being  imposed  upon.  Though  no  fraud  is  imputed  in 
this  case,  we  sit  here  to  decide  on  the  true  construc- 
tion of  this  rule.  By  it  the  defendant,  on  executing 
the  cognovit,  is  to  have  the  protectionof  an  attorney 
named  by  himself,  add  attending  at  his  request,  to 
advise  him  on  the  terms.  Now  Mason  states  that  he 
refused  to  declare  himself  to  be  the  defendant's  attor- 
ney, not  considering  himself  to  be  so.  Were  it  neces- 
sary io  decide  whether  the  declaration  of  the  attorney, 
that  he  is  attorney  for  the  defendant,  and  subscribes 
as  such,  might  be  verbal  only,  or  must  be  in  writing,  I 
should  say  that  it  must  be  in  writing ;  because  if  an 
attorney  takes  on  himself  to  act  as  such,  it  ought  to 
be  in  the  power  of  the  court  to  ascertain  that  fact  by  a 
written  document,  without  leaving  the  question  whether 
he  so  acted  to  parol  testimony. 

GuRNEY  B. — The  rule  should  be  strictly  adhered 
to.    Now  in  this  case  the  contrary  appears. 

Rule  absolute. 


Jones  against  Roberts  and  Another,  Executrixes. 

Assampsit  A  SSUMPSIT  for  work  and  labour  done  for  the  tes- 
against  exccu-  tator,  G.  Roberts,  by  the  plaintiff,  as  an  attorney. 

trixes,  for  work 

and  labour  done  for  the  testator.  Plea,  that  a  judgment  hnd  been  obtained  aeaiust 
the  testator  in  bis  lifetime,  and  that  the  defendants  had  fully  administered  &c., 
except  as  to  chattels  of  small  value,  not  sufficient  to  satisfy  the  judgment.  Repli- 
cation, that  the  testator  paid  a  large  sum,  to  wit,  200/.,  in  full  satisfaction  and  ais- 
chaise  of  the  debt  recovered,  and  of  the  judgment,  and  that  the  defendants  deceit- 
fully and  with  the  intention  to  deceive  and  defraud  the  plaintiff  of  his  damages, 
have  deferred  and  still  do  defer  procuring  acknowledgment  of  satisfaction  to  be 
entered  of  the  said  debt,  or  to  be  released  therefrom,  and  still  permit  the  said 
judgment  thereon  to  remain  in  full  force.  Rejoinder,  traversing  the  payment  of  the 
said  sum  in  full  satisfaction  and  discharge  of  the  debt  recovered,  and  of  the  judg- 
ment, was  held  bad  on  demurrer;  for  the  material  fact  to  be  traversed  was  tlie 
keeping  on  foot  the  judgment  by  fraud;  whereas  the  payment  in  satisfaction  was 
immaterial  and  not  traversable,  being  mere  inducement. 


w 
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Pleas:  1st,  the  general  issue;  ^ly,  that  in  the  testator's 
lifetime  a  judgment  was  had  and  obtained  by  R.  B.  C, 
i).  M.,  jR.  C,  and  J.  L.  J.,  against  the  said  testator,  ^^ 

for  a  debt  of  200/.,  and  that  the  defendants  had  fully      Robbrts 
administered  &c.,  except  as  to  goods  and  chattels  of 
small  value,    not  sufficient   to  satisfy   the  judgment. 
Replication  to  special  plea:  That  G.  Roberts,  in  his 
lifetime,  paid  to  the  said  B.  B.  C,  D.  M.,  R.  C,  and 
/.  L.  J.,  a  large  sum  of  money,  to  wit,  200/.,  in  full 
satis&ction  and  dbcharge  of  the  said  debt  so  by  them 
recovered  against  him  as  aforesaid,  and  of  the  said 
judgment  so  as  aforesaid  had  and  obtained  for  the 
same;  which  said  sum  the  said  R.  B.  C,  2).  M,  R*  C, 
and  J.  L.  J.,  then  and  there  had  and  received  from  the 
said  G.  Roberts  in  full  satisfaction  and  discharge  of 
the  said  debt  by  them  so  as  aforesaid  recovered,  and 
of  the  said  judgment  so  as  aforesaid  had  and  obtained 
for  the  same ;  but  the  defendants  deceitfully,  and  with 
the  intention  to  deceive  and  defraud  the  plaintiff  of  the 
damages  by  him  sustained  by  reason  of  the  premises 
in  the  said  declaration  mentioned,  have  hitherto  de- 
ferred and  still  do  defer  procuring  acknowledgment  of 
satisfaction  to  be  entered  of  the  said  debt  by  the  said 
R.  B.  C,  D.  M.,  R.  C,  and  J.  L.  tA,  so  as  aforesaid 
recovered  against  the  said  G.  Roberts,  or  to  be  released 
therefrom,  and  still  permit  the  said  judgment  thereon 
to  remain  in  full  force  and  vigor,  to  the  intent  afore- 
said. 

Rejoinder  as  to  so  much  of  the  replication  as  re- 
lates to  the  judgment,  that  G.  Roberts  did  not  pay 
to  die  said  R.  B.  C,  D.  M.,  R.  C,  and  J.  L.  jr., 
the  said  sum  of  money  in  the  said  part  of  the  said  re- 
plication mentioned,  or  any  part  thereof,  in  full  satis- 
faction and  discharge  of  the  said  debt  so  by  them  so  as 
aforessud  recovered  against  him,  and  of  the  said  judg- 
ment so  as  aforesaid  had  and  obtained  for  the  same. 
VOL.  IV.  •  E 
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JOMES 

Roberts 
and  Another, 


General  demurrer  to  this  part  of  the  rejoinder,  and 
joinder. 

The  following  points  were  marked  for  argument  in 
the  paper  books  on  behalf  of  the  respective  parties. 
For  the  plaintiff,  that  the  rejoinder  was  bad,  for  not 
traversing  the  fraud  in  keeping  on  foot  the  judgment, 
instead  of  merely  traversing  the  payment  and  satisfac- 
tion of  the  judgment;  the  fact  of  the  defendant's  hilTing 
fraudulently  kept  on  foot  the  judgment  being  the  ma- 
terial allegation  in  the  replication.  For  the  defendant, 
that  the  rejoinder  was  sufficient,  and  that  the  traverse 
of  the  payment  in  discharge  of  the  judgment  is  proper, 
and  the  only  fact  that  could  properly  have  been  tra- 
versed, being  the  gist  of  the  replication.  That  the 
replication  Would  not  be  sufficient  without  that  or  some 
other  averment  to  show  the  judgment  satisfied;  for 
without  that  it  could  not  be  an  answer  to  say  that  the 
executrix  fraudulently  neglected  to  cause  satisfaction 
to  be  entered  on  the  judgment,  and  permitted  it  to 
remain  in  force.  Nor  Would  it  signify  what  intention 
the  defendants  had  for  not  entering  satisfaction ;  nor 
would  it  have  sufficed  to  have  traversed  the  fraudulent 
iieglect  of  the  defendants  to  enter  satisfaction,  because, 
if  it  was  satisfied,  defendtots  could  not  avail  themselves 
of  it,  whether  satisfaction  was  entered  or  not ;  and  if 
they  had  traversed  that  fact  they  mtist  have  admitted 
the  judgment  to  have  been  satisfied^ 


Lloyd  for  the  plaintiff)  in  support  of  the  demurrer. 
Has  the  defendant,  by  traversing  the  payment  in  satis- 
faction of  the  debt  recovered,  selected  and  traversed 
the  material  fact.^  Now  it  Was  immaterial  hdW  the 
judgment  was  satisfied,  if  the  defendants,  by  heglectitig 
to  traverse  the  fact  that  it  was  kept  on  foot  by  frauds 
admit  it;  for  then  the  defendants  must  also  admit 
that  the  judgment  was  satisfied  in  some  Way.    Thus  in 


JOMES 
V. 
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Serjt.  Williams's  notes  to  Hancock  v.  Ptond  (o)  it  is        1833. 
said^  "  These  words*  *  that  the  defendant  defers  pro- 
curing acknowledgment  of  satisfaction  with  the  inten- 
tion to  defraud/  arc  the  material  part  of  the  replica-      Roberts 

,  .  ,         ,  «    ,  .      attd  Another, 

tion;  and  it  seems  that  the  payment  of  the  money  m 

satisfacdon  is  only  inducement^  and  not  traversable." 
For  this  position  he  cites  Vealex,  Gateschn{h),  and 
Beamonfs  case  (c).  The  latter  case  was  an  action  of 
debt  against  an  executor,  in  which  the  defendant 
pleaded  several  judgments  in  bar  &c.  Plaintiff  replied 
that  the  judgments  were  satisfied  and  kept  on  foot  by 
covin  to  deceive  the  plaintiff.  Defendant  traversed 
the  satisfactioti  of  thfe  judgments*  Demurrer  by  plain- 
tiffy  because  the  satisfaction  was  only  an  inducement  to 
the  fraud  and  covin;  but  inducement  can  never  be  tra- 
versed, and  judgment  was  accordingly  given  for  the 
plaintiff.  Now  here  the  rejoinder  is,  that  the  defend- 
ant's testator  did  not  pay  to  the  judgment  creditors  the 
said  sum  of  money,  or  any  part  thereof,  in  full  satis- 
faction and  discharge  of  the  debt  by  them  recovered 
against  bim,  and  of  the  judgment  obtained  for  the 
same.  Then  it  is  not  even  denied  in  the  rejoinder  that 
the  judgment  was  not  satisfied  in  some  manner,  e.g.  by 
delivery  of  goods  &c.  The  defendants  therefore  admit 
that  it  was  satbfied,  as  well  as  that  it  was  kept  on  foot 
by  fraud.  They  should  have  traversed  the  latter  point, 
which  was  the  material  fact  to  put  in  issue.  Nor  would 
that  have  concluded  them  from  traversing  the  other 
&ct  of  satis&ction,  or  any  other  fact,  only  tending  with 
others  to  that  issue  (d). 

J.  JervU  appeared  in  support  of  the  rejoinder. 


(•)  1  SftQDd.  334,  n.  (9).  (6)  Sir  W.  Jones^  92,  5lh  Resoltition. 

(e)  latch.  111.  {d)  Sec  Bardmis  y.  Selby,  Vol.  111.  430,  S. C. 
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Junes 

V. 

and  Anuther. 


Bayley  Bt^Suppose  that  the  testator  had  paid  any 
sum  short  of  the  ^00/.,  that  would  not  be  a  satisfaction 
of  the  judgment  («),  On  principle,  as  well  as  the  case 
cited  from  Latch,  this  rejoinder  is  bad. 


The  CoHii  gave  leave  to  a  mend  j  on  payment  of  costs- 

(d)  S««  Thaafft  vjleathitnt,  tB.k  Cr.  477  j  Fiuh  v*  Sutton t  5  Eftst,  230. 


G,  R<  SAfiTTi  agaimt  Smith  and  Others- 


0.  Jt*S.  hav'  T^inS  cause  had  come  to  a  hearing  on  the  equity 

ins  admnc^d  A                                                                                       ^^         .^  ^^^ 

niotity  Eo  AJ.  ' 

rcc<^ived  from  Maherly  was  considerably  in  debt  to  G,  R,  Smith  for 

security,  an  money  lent  in  and  previously  to  that  year.     By  deed 

ii5si|/nment  nf  ^f  oj  j^^^    j^  that  vear^  Maberh  assigned  to  G.  7?, 

life  interest  in  Smith ^  as  security  for  the  advances^  his  life  interest 

certain  stock,  uj|j]0|*  \y^^  marriage  settlement  in  certain  stock,  standing; 

suindmg  in  ^                                                                           ^ 

iJie  jmines  cif  in  thc  names  of  the  defendants  who  were  trustees  of 


the  settletnent,  and  a  sum  charged  on  a  landed  estate, 
also  vested  in  them,  Tn  the  same  month  John  Smithy 
a  relation  of  G.  7?,  Smith,  and  one  of  the  trustees,  but 
not  the  acting  one,  having  heard  that  Maberhj  was 
embarrassed,  talked  with  G,  it.  Smith  on  the  subject, 
who  in  the  course  of  that  conversation  said,  that  he 


tbrtfe  trustees 
under  a  mar- 
riBi^e  sett  le- 
mon, und  tn 
a  nioi  r^in^e 
vt«^ted  \n  tlie 
«i\m£  trustees. 
Thc  bolvcncy 
of  M.  hecmu- 
in&  dduliLcdf 
tjndiit'thetfus-  had  advanced  money  to  Mubcrbj,  who  had  given  him 

relation  fff  ^^^^  above-named  security.  This  conversation  took 
C,ii.5.9poke  place  without  any  intention  to  oivc  effect,  validity  or 

to  him  on  the    '^  ^  t>  »  J 

subject,  when 

G.  R,  S.  in  the  cnurse  of  ilie  conversnlion^  and  ^vithout  any  view  of  pving  vnlidity 
to  the  security  lie  Lc4d,  totd  biin  shnt  he  held  ihe  ab<JvtMiientioned  assignment  els  a 
secnrity  for  his  advances.  j\f.  hRvintf  oftGrivnrds  hecome  bankrupt.  He Ul,  that  tbi* 
statement,  thou^ih  mudu  to  a  [lersmi  wlm  wns  nnt  fhc  acting  trustee,  suAiccd  to 
prevent  the  stock  and  nHiitwagn  fmrn  heitiy:  m  the  ni-dur  and  disposition  fif  At.  at 
thetijne  ofiih  ^nutrnp^cVr  ""*'  coiiseqtioiitly  Tnim  passing  tu  his  nasi|^nees. 

Only  one  comi^^ei  (tn  ea^^h    s^ide  will  lie  heard  on  a  caic  reserved  for  the  opinion 
of  this  courtj  by  tiivjufl,*^  sitting  aJone  on  the  erjuity  bide. 
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confirmation  to  the  previous  assignment.  Conversa*  1833. 
tions  on  the  subject  of  that  security  afterwards  took 
place  between  the  same  parties  as  Maberlys  embar- 
rassment increased.  He  became  bankrupt^  and  in 
April  1832  the  defendants,  as  trustees  of  the  settle- 
ment, having  received  the  dividend  on  the  stock,  re- 
fused to  pay  it  over  to  the  plaintiff,  alleging  as  a  reason, 
that  at  the  time  Maberly  became  bankrupt  his  life 
interest  was  in  his  possession,  order  or  disposition, 
within  6  Geo.  4.  c.  16.  s.  73.,  that  his  assignees  were 
entitled  to  it,  and  consequently  to  the  dividend.  This 
being  made  one  of  several  questions  on  a  bill  filed,  the 
lord  chief  baron  ordered  it  to  be  argued  in  this  court. 
The  Court  said,  that  in  a  case  like  the  present,  which 
was  in  the  nature  of  a  special  case,  and  came  before 
the  court  on  admissions,  only  one  counsel  on  a  side 
should  in  future  be  heard. 

Wigmm  and  G.  Richards^  for  the  plaintiff,  argued 
at  great  length,  first,  that  the  stock  assigned  was 
not  in  the  possession,  order  or  disposition  of  the 
bankrupt,  within  6  Geo,  4.  c.  16.  s.  72.,  at  the  time  the 
commission  issued  against  him ;  and  cited  on  this  point 
the  following  cases:  Ryall  v.  Bowles  (a),  Ex  parte 
Monro,  in  re  Fraser  (6),  Ex  parte  Richardson  (c).  Ex 
parte  Day{d\  Lempriere  y.  Pasley{e\  Greening  v. 
Clark  (/),  Ex  parte  Shright,  in  re  Eyles  {g\  Jones 
V.  Gibbon  {h)y  Wildman  v.  Wildman{t),  RidotU  v. 
Lewis  (k).  They  contended,  secondly,  that  if  notice  to 
the  plaintiff  of  the  assignment  in  question  was  neces- 


(«)  1  Alk.  165  ;  I  Vcs.  sen.  348.      (6)  Buck's  Baukruplcy  Cases,  300. 
(0  Ibid.  480.  (d)  Ibid.  365.  (e)  2  T.  R.  485. 

(/)  4  B.  &  Cr.  316.  (g)  1  Mout.  R.  502. 

(A)  9  Vcs.  407.  (i)  Iliid.176. 

ik)  I  Alk.  ^69.  2  id.  104  j   1  Ves.  267,  2  id.  7, 190. 
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sary  to  its  validityi  as  against  the  assignees  of  the 
bankrupt,  it  had  in  fact  be^i  given. 

Simpkinson  and  Spenoe  contrd  for  the  defendants  (a), 
cited  on  the  first  point  Ex  parte  Burton  {h\  Ex  parte 
Usborne{c\  Dearie  v.  Hallid),  Loveridgev.  Coop0r(e\ 
Wright  V.  Lord  Dorciester  {/),  Ex  parte  Witts  (g). 
Hartley  y.  Smith  (h)^  Com.  Dig.  tit.  Biens;  and  on  the 
second  Hawkins  v.  Day  (t),  Edwards  v.  Harben  {k). 


The  judgment  of  the  court  turned  entirely  on  the 
second  point,  and  fully  canvassed  it ;  any  further  notice 
of  the  arguments  therefore  seems  unnecessary. 

Cur,  adv.  euU. 

The  judgment  of  the  court  was  afterwards  delivered 
by 

Lord  Lyndhurst  C.  B. — The  question  in  this  case 
was,  whether  the  life  interest  of  Mr.  Maberly  in  the  di- 
vidends of  certain  stock,  and  in  the  interest  on  a  certain 
mortgage,  which  had  been  vested  in  trustees  under  bis 
marriage  settlement,  was  the  property  of  the  plaintiff 
unjler  the  assignment  of  such  interest  made  to  him  by 
Mr.  Maberly^  or  whether  it  passed  to  the  assignees 
under  the  fiat  issued  on  Mr.  Maberly's  bankruptcy* 
The  assignment  to  the  plaintiff  was  made  bon&  fide 
and  for  a  valuable  consideration,  viz.  to  secure  the 
repayment  of  a  sum  of  money  which  had  been  lent  by 
the  plaintiff*  to  the  bankrupt. 


(o)  Virtually  for  the  assignees.  (b)  1  Gljn  &  Jameson,  J07. 

(c)  Ibid.  358.  (d)  3  Russ.  R.  1 .  (e)  Id.  SO. 

(/)  Cited  3  Russ.  R.  49.  (g)  2  Cox's  cases,  «33. 

(h)  Buck's  Cases,  316.  (t)  Ambler,  160;  3  Merir.  555  n. 

(Jt)  t  T.  R.  387. 
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It  was  contended,  on  the  part  of  the  assigneesi  that 
no  sufficient  notice  of  the  assignment  had  been  given 
to  the  trustees,  that  the  property  therefore  remained 
IB  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  and  that  consequently  it  passed 
to  his  assignees. 

On  the  other  side,  it  was  insisted  that  suiBcient 
notice  had  been  given,  and  further,  that  the  interest  of 
Mr.  Maberly  in  these  dividends  did  not  come  within 
that  provbion  of  the  bankrupt  act  upon  which  the 
assignees  relied. 

It  was  proved  on  the  part  of  the  plaintiff,  and  not 
disputed  by  the  assignees,  that  notice  of  the  assign- 
ment had  been  given  to  Mr.  J.  Smithy  one  of  the  trus- 
tees. It  was  said,  however,  that  this  was  insufRcient,  first, 
because  it  was  not  given  for  the  purpose  of  completing 
and  giving  validity  to  the  assignment,  but  merely  to 
satisfy  Mr.  J.  Smith  the  trustee,  that  the  plaintiff,  to 
whom  he  was  nearly  related,  was  sufficiently  secured 
for  his  advances  made  to  the  bankrupt.  But  we  think 
the  purpose  for  which  the  notice  was  given,  if  a  notice 
were  in  fact  given,  is  altogether  immaterial. 

If  Mr.  J.  Smithf  the  trustee,  was  m^de  acquainted 
by  the  plaintiff  with  the  fact  of  the  assignment,  there 
could  be  no  necessity  for  ^ving  him  a  second  notice. 
It  would  have  been  a  mere  form,  and  altogether  super- 
fluous. 

It  was  then  urged  against  the  sufficiency  of  the 
notice,  that  notice  to  one  only  of  the  trustees  was 
msufficient,  that  it  should  have  been  given  to  each  of 
them,  and  that  this  not  having  been  done  the  properly 
remained  in  the  order  and  disposition  of  the  bankrupt 
up  to  the  time  of  his  bankruptcy;  but  we  are  of  opi- 
nion that  notice  to  one  of  the  trustees  was  sufficient. 
No  valid  assignment  could  have  been  made  by  the 
bankrupt  after  the  notice  to  Mr«  J.  Smith.    A  second 


1888. 


Smith 

V. 

Smith 
and  Others. 
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18SS. 


assigneci  in  order  to  have  obtained  a  priority  over  the 
plaintiff,  must  have  shown  that  he  had  exercised  proper 
caution  in  taking  the  assignment,  and  that  he  had  ap- 
plied to  the  trustees  to  know  if  any  previous  assignment 
had  been  made;  and  unless  he  applied  for  this  purpose  to 
each  of  the  trustees,  he  would  not  have  exercised  due 
caution,  or  have  done  all  that  he  ought  to  have  done. 
But  if  he  applied  to  each  of  the  trustees  he  would  have 
been  informed  by  one  of  them,  Mr.  J.  Smith,  of  the 
previous  assignment  to  the  plaintiff,  and  he  must  then 
have  taken  the  property,  if  at  all,  subject  to  the  claim 
of  the  plaintiff. 

Then  as  no  effectual  assignment  of  the  interest  con- 
veyed to  the  plaintiff  could  have  been  made  by  the 
bankrupt  in  this  case,  we  are  of  opinion  that  the  pro- 
perty was  not  in  his  order  or  disposition  at  the  time  of 
the  bankruptcy,  and  that  it  did  not  pass  to  his  assig- 
nees. 

The  view  we  have  taken  of  this  case,  and  the  opi- 
nion we  have  formed  upon  the  subject  of  the  notice, 
renders  it  unnecessary  to  consider  the  other  question, 
viz.  whether  the  plaintiff's  interest  in  this  property  be 
within  the  meaning  of  the  section  in  the  bankrupt  act, 
upon  which  the  argument  on  behalf  of  the  defendants 

has  been  rested. 

Judgment  for  the  plaintiff. 


Arden  against  Mornington. 


Tf    V.  RICHARDS  moved  to  bring  back  the  venue 

to  London  from  Hereford,  to  which  place  it  had 

been  changed.    The  declaration  consisted  of  one  count 

on  a  covenant  in  a  lease  to  pay  rent  for  premises  in 

Hereford* 


the  venue 
having  been 
changed  from 
London  to 
Hereford  \n 
an  action  of 
covenant  on  a 
lease  for  non- 
payment of 
rent  for  premises  situate  in  Uerefordy  the  court  refused  to  bring  it  back< 
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Bayley  B. — Does  the  principle  of  the  rule  for  re-  1833. 
taining  the  venue  in  actions  on  specialties  apply,  except  ^-^^^^*^ 
where  they  are  for  payment  of  money  ?     Suppose  an  ^^ 

action  like  the  present  to  be  brought  by  the  assignee  Mornington. 
of  the  reversion  against  the  assignee  of  the  lease,  the 
venue  would  necessarily  be  local. 

Richards  took  nothing  by  his  motion  (a). 

(a)  See  Tidd,  9  ed.  603,  &c. 


Johnson  against  Beresford. 

nnOMLINSON  showed  cause  against  a  rule  obtained  An  affidavit  of 

by  Richards^  to  change  the  venue  from  Middlesex  *  ^^^^  Jeience 
,       \  .  on  the  merits 

to  Staffordshire^  in  an  action  against  a  surety  for  money  is  not  neces- 

lent  to  a  third  person.     The  defendant's  affidavit,  on  J^'^han^g' 

which  the  venue  had  been  changed,  stated,  that  the  the  venue  on 

principal  debtor  had  assigned  effects  to  the  plaintiff,  grounds,  where 

for  payment  of  the  sum  for  which  the  surety  was  sued,  ^he  facts 

with  interest,  which  had  been  sold  by  the  plaintiff,  by  amount  to  a 

the  produce  of  which,  as  well  as  by  a  payment  by  the  S°°^  h^^*^"v.' 

surety,  the  whole  principal  sum  due  had  been  satisfied,  sworn  that  the 

with  the  interest.     That  siic  witnesses,  all  living  in  ^£^^1  *^" 

Staffordshire^  would  be  necessary  to  prove  this  defence. 

Bat  the  defendant  has  only  sworn  to  a  good  defence^ 

not  to  a  good  defence  on  the  merits  (6). 

Bayley  B. — The  affidavit  states,  that  the  whole 
money  which  can  be  claimed  by  the  plaintiff  has  been 
paid  by  the  defendant.  That  would  be  a  good  defence 
to  the  action,  and  in  substance  amounts  to  the  affidavit 
that  the  defendant  has  a  good  defence  upon  the  merits, 
which  is  necessary  by  the  rule  on  this  subject  (c). 

Rule  absolute. 

{hi)  See  WeOerdale  ▼.  Kemp,  ante.  Vol.  I,  26l  j  Johnton  v.  Pifpplewell, 
Vol  IL  716. 
(0  See  LancMUr  v.  South,  Vol.  II.  789. 
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Where  a  bail- 
bond  was  for- 
feited for  want 
of  justification 
in  due  time, 
and  an  assign- 
ment of  it  was 
written  for 
from  town 
before  bail 
was  finally 
allowed,  the 
court  set  aside 
the  proceed- 
ing on  the 
bail-bond  with 
costs  to  be 
paid  by  the 
plaintiff,  filings 
those  of  the 
assignment 
which  had 
beeo  Qccar 
sioned  by  the 
defendant's 
defaqlt. 


Ellis,  Assignee  of  the  Sheriff  of  York,  against  Batbs 
and  others. 

r^ROMPTON  had  obtained  a  rule  to  set  aside  all 
proceedings  on  a  bail-bond  by  the  assignee  of  the 
sheriff  of  Yorkshire^  with  costs.  It  appeared,  that  on 
28th  October  last,  the  day  for  which  the  original  de- 
fendant had  given  notice  of  justifying  country  bail  at 
chambers,  they  were  opposed,  on  the  ground  that  they 
did  not  swear  to  being  *'  worth"  the  requisite  sum,  but 
only  that  they  were  "  possessed"  of  it  (a).  Time  was 
obtained  till  30  October  in  order  to  procure  fresh  aflGi- 
davits,  but  as  they  did  not  arrive  that  day,  fresh  notice 
of  justification  for  1st  November  was  then  given.  On 
31  St  October  the  affidavits  arrived,  and  the  bail  jus- 
tified on  the  1st  November.  A  rule  for  allowance 
being  then  drawn  up,  was  served  on  the  plaintiff's 
attorney  between  three  and  four  p.  m.  on  the  last-men- 
tioned day ;  but  he  had  written  by  the  post  of  30th 
October,  directing  his  agent  in  Yorkshire  to  take  an 
assignment  of  the  bail-bond,  which  was  accordingly 
done  on  1st  November,  and  on  4th  November  process 
was  sued  out  against  the  bail  on  their  bond. 


J.  Jervis  showed  cause,  that  at  all  events  the  plain- 
tiff was  entitled  to  the  costs  of  the  assignment  of  the 
b^i}-bond,  vf hich  had  not  been  offered  tp  hin}^  apcofd- 
ing  (o  Leaver  v.  Spraggon  (6). 

Bayley  B.— 'The  assignment  of  a  bail-bond  withput 
more  is  not  a  step  in  the  cause;  Woosnam  v.  Pryce  (c), 
It  is  a  step  over  which  the  court  has  no  jurisdiction) 

(a)  See  Rogers  v.  Jones,  Vol.  III.  256. 

(b)  i  N.  R.  85.    See  11  Pri.  633.  S  M.  &  S.  526* 

(c)  Ante,  Vol.  HI.  375. 
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but  in  this  instapcp  it  was  pqt  t^m  prematurely,  or 
before  default  by  the  defendant,  Nor  is  it  sought  to 
set  it  aside.  But  had  the  plaintiff  informed  the  de- 
feodaiit  that  it  had  taken  place,  the  plaintiff  might 
have  obtained  the  costs  of  the  assignmenti  on  a  sum- 
mons to  stay  proceedings  on  paying  those  costs;  instead 
of  which  process  is  sued  out  in  this  action,  and  further 
expenses  incurred.  The  proceedings  are  clei^rly  irre- 
gular^ the  writ  having  been  sued  out  after  service  of 
the  rule  for  allowance  of  the  bail ;  but  as  the  expense 
of  the  assignment  was  caused  by  the  defendant's  default, 
the  rule  must  be  absolute,  with  costs  to  be  paid  by  the 
plaintiff,  fninus  those  of  taking  the  assignment. 


1888. 


Ellis 
11. 

Bates 
and  Others. 


Per  Curiam. — Rule  accordingly. 


|ii,»<|    B^    1 


Kensit  against  Bultee^. 

A  Sheriff  having  neglected  to  return  process  return- 
able in  vacation,  a  judge's  order  was  obtained  in 
vacation^  ealling  oq  him  for  sdph  return,  which,  though 
duly  served,  was  4U9beyeds  Comyn^  on  the  first  day 
of  the  t^rni,  pioved  to  make  this  order  a  rule  of  cour);, 
and  also  why  an  attachipep^  pursuant  to  ^eg^  Gen,  M. 
3  fP.  \.  ^o.  13,  should  qpt  issue  against  him. 


The  Cowri  held,  fh^t  twQ  rules  were  not  ma^e  re^ 
quisiteby  Reg.  Gen,  M.  3  W,  4.  No.  ja,  [ante.yo].  III. 
p,  5.]  and  assented  to  the  motion  in  the  termjs  prayed* 


One  rule  is 
sufficient  to 
make  a  judge's 
order  for  re- 
turning a  writ 
in  vacation  a 
rule  of  court, 

5ursuant  to 
leg,  Oen.  M. 
3Pri//.4,No. 
ld.|  and  iiiso 
to  call  on  a 
sheriff  tq  show 
cause  why  ^n 
attachment 
should  not 
issue  against 
him  for  dis- 
obeying ^udi 
order. 
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^~^^\  Rex  against  Price  and  Wakeung,  in 

Lawrence  agaitist  Morgan. 

A  judge's  or-      A    Judge   having  granted   an  order  calling   on  at- 
der  granted        -TX  ,.,,,.  .,         -  -ii 

in  vacatiun  tornies  to  deliver  a  particular  of  sums  paid  them 

must  not  be      by   their  client,  Heaion    contended  that  the   order, 

drawn  wp  m        /        i  -. 

ofthepreced-   though  granted  in   the  vacation  after  Trinity  term, 

iDg  term.  j^ad  been  properly  made  a  rule  of  court  as  of  Trinity 

term.    The  case  having  stood  over, 

Bayley  B.  afterwards  said,  all  the  judges  were  of 
opinion  that  to  make  the  order  thus  granted  a  rule  of 
court  of  the  preceding  term,  would  be  to  introduce  an 
incongruity  on  the  face  of  the  proceedings,  by  making 
it  appear  that  the  attachment  was  issued  on  an  order 
made  long  previous  to  its  actual  date  :  and  tliat  if  such 
a  practice  had  prevailed,  it  should  exist  no  longer. 
The  case  was  quite  different  from  ruUng  a  sheriff  to 
return  a  writ  which  has  been  issued  in  the  vacation, 
and  on  which  an  attachment  may  be  obtained  on  the 
first  day  of  next  tei-m.  The  order  may  be  made  a 
rule  of  court  of  this  term. 


Rex  against  the  Sheriff  of  Middlesex,  in 

WOLLASTON  V.  WrIGHT. 

fendaV'^^-  A^  arrest  had  taken  place  on  13th  August  under 

rested  in  the  a  bailable  capias.     Bail  below  was  put  in  on  the 

tw^ToJh"  ^^'^-    ®"  ^*^®  ^^*  *^®  sheriff  was  ruled  to  return  the 

AvMt  and  writ,  and  on  the  22d  returned  cepi  corpus.    On  the  22d 

andthesheriff  special  bail  Were  put  in.  On  the  34th  exception  was  en- 

on  being  ruled  tered  tothem,  and  notice  thereof  given  to  the  defendant, 
to  return  the  .  .       ..  .       ./.    ,     «  .    i       .a         i 

writ,  returns     requiring  him  to  justify  before  a  judge  in  four  days  at 

cejd  corpus,  the  chambers,  pursuant  to  Reg.  Gen.  Hil.  2  Will.  4.  No.  17. 

defendant  may  '  '^  ° 

put  in  special 

bail  in  that  vacation,  by  2  Will.  4.  c.  39.  s.  11,  thouf;h,  before  they  are  perfected,  a 

iudge's order  be  made,  pursuant  to  Reg.  Gen.  Hit.  3  Will.  4.  calling  on  the  sheriff  to 

bring  in  the  body  within  four  days,  by  putting  in  and  perfecting  special  bail. 
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[Vol.  II.  348.]  (o)-      On  the  same   day,  the  plaintiff       1883. 
obtained  a  judge's  order  to  the  sheriff  to  bring  in  the      ^"^v-^^ 
body  within  four  days,  by  putting  in  and  perfecting         %  '"^ 
special  bail,  pursuant  to  Reg.  Gen.  Hil.  3  fVill.  4.      Sbcriffof 
[Vol.  III.  p.  241.]     On  the  27th  a  baron  granted  the    ^''^'^^**^*- 
defendant  time  till  24th  October  to  justify  bail.    The 
bail  were  not  perfected,  and  on  1st  November  defend- 
ant rendered  in  discharge  of  his  bail.     On  the  first  day 
of  term  (2d  November)  a  rule  was  granted  for  an  at- 
tachment against  the  sheriff,  and  the  baron*s  order  was 
made  a  rule  of  court. 

Thesiger  moved  to  set  aside  that  attachment  for 
inregularity,  on  affidavits  by  the  sheriff's  officer  that  he 
had  no  collusion  with  the  defendant,  and  did  not  know 
it  was  necessary  to  put  in  and  perfect  bail  before  24th 
October.  The  question  is,  whether  the  sheriff  was 
bound  by  the  judge's  order  to  put  in  and  perfect  special 
bail  as  there  required?  The  statute  2  Will.  4.  c.  39.  s. 
11.  enacts,  that  if  a  writ  of  summons,  capias,  or  detainer, 
shall  be  served  or  executed  on  any  day  between 
10th  August  and  24th  October  in  any  year,  special 
bail  may  he  put  in  by  the  defendant  on  bailable  process, 
or  appearance  entered  either  by  the  defendant  or  the 
plaintiff  on  process  not  bailable,  at  the  expiration  of 
eight  days  from  the  service  or  execution  thereof  Then 
as  the  defendant  was  only  bound  to  put  in  special  bail 
before  24th  October^  the  attachment  was  irregular. 
But  Reg.  Gen.  Hil.  3  Will.  4.  [ante,  Vol  HI.  p.  241.,] 
interposes  a  difficulty,  by  providing,  that  where  a  rule 
for  returning  a  bailable  capias  expires  in  vacation,  and 
cepi  corpus  is  returned,  a  judge  may  order  the  sheriff, 
within  the  like  number  of  days  after  the  service  of  such 
flrder,  as  by  the  practice  of  the  court  is  prescribed 
willi  respect  to  rules  to  bring  in  the  body  iJ^suetl  in 
lenn,  to  bring  the  defendant  into  court,  by  forthwith 
puttfaig  In  and  perfecting  bail  above  to  the  action,  on 
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1B83.  P^in  of  attachment  for  disobedience  oti  making  the 
order  a  rule  of  court  in  the  next  term,  whether  bail  be 
perfected  or  not  in  the  meantime.    A  rule  having  been 


Tb0  King 


Sheriff  nf     granted, 

MlDHLESEt. 


Archbold  showed  cause  in  support  of  the  attachment, 
formerly  the  sheriff,  when  ruled  to  bring  in  the  body 
by  a  rule  expiring  in  vacation,  had  until  the  first  day  of 
the  next  term  to  put  in  and  perfect  special  bail ;  but 
now,  by  11  Geo.  4.  and  1  WiU.^.  c.  70.  s.  12.,  bail 
may  be  justified  before  a  judge  in  chambers  in  vacation. 
If  the  plaintiff  was  not  precluded  from  obtaining  a 
judge's  order  calling  on  the  sheriff  to  bring  in  the  body 
on  a  day  between  ISth  yJUgust  and  94th  October ^  pur- 
suant to  Reg.  Gen.  HiL  3  WiU*  4.,  the  attachment  was 
regular.  [BoUahdB.  The  interval  between  ISth  August 
and  24th  October^  is  taken  out  of  the  legal  year  alto- 
gether.] It  is  contended  not  as  to  proceedings  before 
declaration  (it)  $  fbr  the  capias  required  special  bail  to 
be  put  in  within  the  usual  time^  though  exceeding  eight 
days  afler  service  or  execution  thereof  on  him«  All  the 
proceedings  against  the  sheriff  are  left  as  before  the  act 

Thesiger  in  support  of  the  rule.  The  2  Will.  4.  c.  39. 
s.  11.  empowers  a  defendant  arrested  or  served  with 
mesne  process  between  12th  August  and  24th  October 
to  put  in  bail  at  the  expiration  of  eight  days  Arom  the 
service  oi^  execution  thereof,  but  does  not  compel  him 
to  petfect  it  before  24th  October :  and  the  Reg.  Gen. 
HiL  S  h^ill.  4.  must  be  taken  virtually  to  except  the 
days  taken  out  of  the  legal  year  by  the  previous  enact- 
ment in  the  section  cited.  Then  the  defendant  was 
rendered  in  time,  viz*,  before  attachment. 

Lord  Lyt^diiurst  C,  B. — The  act  for  unifonnity  of 

(d)  TLic  pr0?UIoii  ill  i.  11  is^  ^^Pfovided  ^bo,  tbil  ttu  dcclAfstHW  ^^ 
pitoiliiig  after  {tfflaralion  Bh»U  be  filed  ot  ddUemI  belwf^en  1 0th  AnfftM 
Mid  t4th  Oct0b€r.** 
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process,  2  Witt.  4.  c.  39.,  recites  in  s.  11.^  that  as 
according  to  the  then  present  practice  no  proceedings 
could  in  certain  cases  be  effectually  had  on  writs  re- 
turnable within  four  days  of  the  end  of  any  term  until 
the  beginning  of  the  next,  unnecessary  delay  Was  some- 
times occasioned  thereby;  and  it  then  proceeds  to 
enact  for  remedy  thereof,  that  if  any  writ  of  summons, 
capias,  or  detainer,  issued  by  authority  of  that  act,  shall 
be  serred  or  executed  on  any  day,  whether  in  tertn  or 
vacation,  all  necessary  proceedings  to  judgment  and 
execution  may  be  had  thereon,  {except  as  ihereint^er 
provided^)  without  delay,  at  the  expiration  of  eight  days 
from  the  service  or  execution  of  the  process,  whether 
the  last  of  the  eight  days  fall  in  term  or  vacation. 
The  clause  subjoined  by  way  of  proviso,  enabling  bail 
to  be  put  in  by  the  defendant  on  bailable  process  served 
or  executed  between  10th  August  and  S4th  October , 
was  thus  rendered  necessary  to  prevent  a  defendant  who 
could  find  special  bail  from  remaining  in  confinement 
all  the  vacation ;  but  though  such  an  enabling  clause 
was  so  rendered  necessary,  it  cannot  be  extended  by 
construction  beyond  its  terms.  However,  leaving  the 
proviso  out  of  the  question,  and  supposing  a  paf  ty  to 
be  in  custody  in  the  vacation,  there  is,  in  my  opinion, 
nothing  to  prevent  him  from  putting  in  special  bail  (a). 

BatLeIt  B. — The  fair  meaning  of  sect.  11  is,  that  a 

plaintiff  niiiy  proceed  to  judgment  and  execution  At  all 

times  of  the  year,  in  vacation  as  well  as  term,  with  a 

proviso  that  between  10th  August  and  24th  October,  a 

defendant  may  put  in  bail,  but  no  declaration  or  other 

pleading  shall  be  filed  or  delivered.     The  sheriff  was 

placed  in  difficulty  by  the  new  act,  therefore  the  rule 

for  setting  aside  the  attachment  must  be  absolute  on 

payment  of  costs. 

Rule  absolute  on  those  terms. 

(a)  StnUde,  he  might  afterwards  jostify  them  in  vacation,  11  Geo,  4.  and 
imtt.i.c70.».  1«. 


18d3. 

The  King 

V. 

Sheriff  of 
Middlesex. 
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I8S3. 


A  sheriff  or 
other JQdne 
presiding  At 
the  trial  of  an 
issue  under  % 
writ  of  trialy 
porsuant  to  S 
fr4  WiIL4. 
c  49.  s.  17., 
has  the  same 
power  to  noo- 
soit  that  a 
judge  at  nisi 
prittshaa. 

An  action 
for  unliqiu- 
dated  damage 
e.  g.  in  nin- 
ning  down  the 
defendant's 
boat,  cannot 
be  tried  be- 
fore the  she- 
riff under  » 
writ  of  trial. 


Watson  against  Abbott. 

TTILL  moTed  to  set  aside  a  nonsuit  by  the  secondary 
of  Lomdom.  The  question  was,  whether  under 
S  &  4  WiO.  4.  c.  42.  s.  17.,  a  sheriff  or  judge  of  a  court 
of  record  for  recoTery  of  debts,  commanded  by  writ  of 
trial  to  preside  at  the  trial  of  an  issue,  m^ht  nonsuit  in 
the  same  manner  as  a  judge  of  a  superior  court  may  do 
at  nisi  prius  ? 

Lord  Lyndhcrst  C.  B. — A  nonsuit  always  proceeds 
on  the  assent  of  the  plaintiff.  If  the  plaintiff  appears 
to  resist  it  he  need  not  be  nonsuited,  and  may  insist  on 
having  the  verdict  of  the  jury.  But  if,  on  the  sheriff^'s 
expressing  an  opinion  that  he  ought  to  be  nonsuited, 
he  does  not  so  insist  or  appear,  the  sheriff  may  proceed 
as  a  judge  at  nisi  prius  would  do. 

The  Court  having  refused  the  rule  on  the  above 
ground,  granted  it  on  another;  against  which,  Peters- 
dorff  showed  cause ;  but  the  rule  was  made  absolute, 
when  it  appeared  that  the  action  was  for  unliquidated 
damages  in  running  down  the  plaintiff's  boat,  and  not 
for  a  *"  debt  or  demand,**  within  3  &  4  WM.  4.  c.  ASt. 
s.  17.  The  plaintiff  afterwards  obtained  a  verdict  at  the 
Itondon  sittings. 
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1833. 
Haynes  against  Foster.  Vv^/ 

T^EBT  for  money  had  and  received.  Plea,  nil  debet.  Where  a  (>i]l- 

At  the  trial  at  the  Gi/tWA^ff  sittings  after  Triniiy  JS'^fmrn  & 

term  1832^  before  Gumey  B.,  the  plaintiff  had  a  verdict,  castomer 

after  a  trial  of  great  length  and  much  contradictory  j^discoanfed, 

testimony.  •  hehaanoriRht 

to  mix  it  with 

Wide  Serjt.,  having  obtained  a  rule  for  a  new  trial  in  customers  and 

Michaelmas  term,  pledge  the 

.    wholeinamass 

John    WilKams  and  Crompton  showed   cause,  and  secure  a  loan 

Wilde  and  Coleridge  Serjts.,  with  R.  V.  Richards,  pf  »non«y «?... 
,     ,  .     .      ^  1   ,,.,  ,«««    himself,     Slill 

supported  the  rule  m  Easter  and  Htlary  terms  1833.  less  has  he  a 

As  the  judf^ment  contains  those  facts  of  the  case  on  "S*I^  i  m,^*" 

,  ,  ,  .  P<w>i  «"is  re- 

which  the  decision  turned,  it  has  been  considered  un«-  ceived  merely 

necessary  to  state  the  arguments;  Sdi^^^J^M 

a  security  or 

The  jttdgment  of  the  court  was  now  delivered  by        ?««  security 

Lord  Lymdhurst  C.  B. — Messrs.  Wood  and  Poole  vioosly  due 

carried  on  the  business  of  bill-brokers  in  the  city  of  ^™'^  ^*"™ '  *"^ 

•'         the  pawnee 

Ixmdon,     The  bills  in  question  were  placed  in  their  receiving  the 

hands  by  the  plaintiff  in  order  that  they  might  in  their  thh  reaToS'™ 

character  of  bill-brokers  procure  them  to  be  discounted,  able  ground  of 

Messrs.  Wood  and  Poole  had  had  extensive  transac-  tbrtK>ri^with 

tions  in  business  with  the  defendants.     They  owed  th^  knowledge  of 

defendants  a  balance  of  some  amount,  and  in  the  early  authority  on 

part  of  the  week  in  which  the  bills  in  question  were  ^T*^*^**  ^^  ******* 
•^  • ,  thero,  cannot 

delivered  to  the  defendants,  Messrs.  Hood  and  Poole  detain  them 
had  applied  to  them  for  assistance,  and  Messrs.  Foster  ^gJUme^who 
bad  lent  thevi  a  considerable    sum  of  money  upon  originally  de- 
an undertaking  that    bills    should   be    deposited   in  ^^{^  bim!**^ 
their  h«nds  to  secure  them  for  their  advances.    Some 
bills  were  on  that  occasion  produced  by   Wood  and 
Poole,  but  the  defendants  excepted  to  them,  and  it  wafl 
arranged  that  in  the  course  of  the  week  further  bills 
to  the  satisfaction  of  Messrs.  Foster  should  be  deli- 

VOL.  IV.  p 
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I8SS,  vered.  Application  was  made  to  IVoad  and  Poole 
by  one  of  the  partners  on  the  Saturday,  requiring  them 
to  fulfil  their  undertaking,  and  in  the  course  of  that  day 
Wood  delivered  to  the  defendants  bilk  to  the  amount 
of  6000/.  and  upwards,  including  the  bills  in  question, 
and  the  defendants  advanced  them  a  further  sum  of 
3000/.  The  bills  on  the  Monday  were  re-deUvered  to 
Messrs.  Wood  And  Poole,  in  order  that  they  might  take 
the  particulars  of  them,  and  they  remained  in  their 
possession  during  that  day.  They  were  returned  in  the 
evening  to  the  defendants,  and  within  a  day  or  two 
afterwards  Messrs.  Wood  and  Poole  stopped  payment. 

The  question  is,  whether,  under  these  circumstances, 
Messrs.  Foster  can  retain  the  bills  against  the  plaintiff; 
and  the  first  point  to  be  considered  is,  what  was  the 
duty  of  the  bill-brokers  in  this  case  ? 

We  are  of  opinion  that,  according  to  the  general 
law,  a  bill-broker  who  receives  a  bill  merely  for  the 
purpose  of  procuring  it  to  be  discounted  for  his  cus- 
tomer, has  no  right  to  mix  it  with  bills  of  hb  other 
customers,  and  to  pledge  the  whole  mass  as  a  security 
for  an  advance  of  money ;  for  the  consequence  of  this 
would  in  many  cases  be,  that  the  bill  of  one  customer 
might  be  detained  for  a  loss  arising  from  the  disho- 
noured bills  of  other  customers.  Still  less  has  the  bill- 
broker,  as  we  think,  a  right  to  deposit  bills,  which  are 
received  merely  for  the  purpose  of  discount,  as  a  se- 
curity or  part  security  for  money  previously  due  from 
him.  We  are  of  opinion  therefore,  in  this  case,  that 
Wood  and  Poo/e  acted  inconsistently  with  their  duty  to 
the  plaintiff  by  depositing  the  bills  in  question  with  a 
large  amount  of  other  bills  belonging  to  other  persons, 
for  an  advance  of  money,  and  as  a  security  in  part  for 
previous  advances.  , 

The  next  question  is,  whether  this  affects  the  claim 
of  the  defendants,  Messrs.  Foster.  In  general  a  person 
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who  advances  money  on  the  deposit  of  bills,  has  by  183S. 
law  a  lien  on  them  against  the  owner,  although  the 
party  making  the  deposit  may  have  had  no  authority  to 
pledge  them.  This  is  clearly  established;  but  the 
rule  is  subject,  we  think,  to  this  condition,  viz.,  that  the 
party  with  whom  the  bills  are  pledged  is  ignorant  of 
the  limited  authority  of  the  person  making  the  pledge, 
and  has  no  reason  to  suspect  that  such  authority  is  of 
a  restricted  character.  The  question  therefore  in  the 
present  case  resolves  itself  into  this ;  did  Messrs.  Foster 
know  that  these  bills  were  received  from  the  customers 
of  Messrs.  Poole  and  Co.  merely  for  the  purpose  of 
discount,  or  had  they  good  reason  to  believe  it? 
Because  if  they  either  knew  or  had  good  cause  to 
suspect  it  in  the  one  case,  they  had  no  right  to  receive 
the  bills  as  a  security ;  and  in  the  other  case,  they  had 
no  right  to  receive  them  without  previous  inquiry. 
And  if  they  chose  to  take  the  bills  by  way  of  deposit 
withoot  making  such  inquiry,  they  took  them  at  their 
peril ;  and  not  having  exercised  due  caution,  must  abide 
by  the  result. 

Now  what  was  the  relative  situation  of  these  parties  ? 
Messrs.  Wood  and  Poole  had  carried  on  business  as 
bill-brokers  in  the  city  of  London  for  a  considerable 
time ;  they  had,  in  fact,  been  assisted  in  commencing 
business  by  Messrs.  Foster*  They  were  in  no  other 
trade ;  in  the  course  of  their  business  they  had  had 
noney  and  bill  transactions  to  a  considerable  extent 
with  Messrs.  Foster,  These  circumstances  lead  us  to 
the  conclusion  that  Messrs.  Foster  must  have  had 
good  reason  at  least  to  suspect  that  a  portion  of  the 
biDs  to  so  large  an  amount  as  6000/.  must  have 
been  deposited  with  Wood  and  Poole  by  their  cus- 
tomers, for  the  purpose  of  discount.  They  however 
made  no  inquiry,  but  received  the  bills  as  a  security 
partly  for  a  past  advance,  and  in  part  for  an  advance 
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then  made.  We  agree  with  the  jury  that  due  teution 
was  not  exercised  in  this  transaction.  We  think  that 
Messrs.  Foster  took  the  bills  at  their  (^eril,  and  that 
they  cannot  hold  them  against  the  plaintiff.  The  ver- 
dict, thereforci  must  stand  for  the  plaintiff! 

Rule  discharged* 


Price  against  Huxley. 

If  a  capias  ^PHE  writ  of  Capias  not  having  stated  the  residence 
fhTrestdenclT  ^^  ^^^  defendant,  pursuant  to  stot.  2  Will.  4.  c,  39* 

of  the  defend-  Sched.  No.  4f.,  a,  rule  was  obtained  to  set  aside  the 

to  9  ^UL^4.  capias  and  subsequent  proceedings  for  that  cause. 
c.  39.  sched. 

be  set  aside  Knowles  showed  cause.     The  object  of  the  act  was 

foniregala-      to  protect  the  sheriff  in  the  execution  of  the  process^ 

sut4eqiient       and  not  to  benefit  the  defendant.     The  court  have  a 

S^lihiund-   discretion  whether  to  set  aside  the  writ  or  not ;  for  by 

inzReg.  Gen.  Reg.  Gen.  Mich.  3  Will.  4.  No.  10.,  "  if  the  plaintiff  or 

4.  No.  10  '      ^^^  attorney  shall  omit  to  insert  in  or  indorse  on  any 

(which  see        ^rft^  or  copy  thereof,  any  of  the  matters  required  by 

the  act  S  If  ill.  4.  c.  39.  to  be  by  him  inserted  therein 

or  indorsed  thereon,  such  writ  or  copy  thereof  shall 

not  on  that  account  be  held  void,  but  may  be  set  aside 

as  irregular  on  application  to  the  court." 

Lord  Lyni>hurst  C.  B. — The  object  of  the  state* 
ment  of  the  defendant's  residence  in  the  form  of  capias 
provided  by  the  act,  was  to  identify  the  defendant,  so 
that  the  right  person  might  be  taken.  The  act  has 
provided  certain  forms,  the  adhering  to  which  is  of 
great  consequence  in  order  to  prevent  loose  practice* 
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It  is  a  matter  of  public  convenieDce  that  the  description        1833. 
of  the  person  to  be  arrested  should  be  accurate,  in 
order  to  prevent  any  mistake. 

Batley  B. — The  intention  of  the  general  rule  which 
has  been  cited,  was  to  protect  the  plaintiff  against  a^ 
action,  for  without  that  rule  the  writ  would  be  void  a^ 
being  contrary  to  the  act.  It  is  there  provided,  tha^ 
the  writ  shall  not  be  void  for  the  omission  of  any  matter 
requb'ed  to  be  inserted  thereon,  but  shall  be  set  aside 
for  irregularity.  That  was  the  object  distinctly  in  the 
contemplation  of  those  who  framed  that  rule. 

Per  Curiam. — Rule  absolute. 


Serle,  Executor,  against  Bradshaw,  Administrator. 

A  SSUMPSIT  for  work  and  labour  for  the  intestate,  Where  an  ad- 

and  goods  sold  and  delivered  to  him.  The  defendant  S^^nder 

bebg  under  terms  to  plead  issuably,  pleaded,  first,  the  5®rm^  to  plead 

general  issue;  next,  plene  administravit ;  and  lastly,  his  pleads fncon- 

own  bankruptcy  and  certificate.     The  intestate  died  in  »»»tent  pieas, 

^    ^  e.  g.  plene 

February  1830,  and  the  commission  issued  in   Sep-  administravit 

imber.    A  rule  having  been  obtoined  to  set  aside  the  J^Jcy'the"^" 

judgment  for  irregularity,  plaintiff  may 

sign  judgment 
rrii       •    1       as  for  want  of 
Lomyn  for  the  plaintiff  showed  cause.     The  judg-  a  plea. 

ment  was  regularly  signed,  for  though  the  two  first 

pleas  are  issuable  within  the  order,  the  last  is  not,  and 

tbe  whole  therefore  is  vitiated ;  Water/ail  v.  Glode  {a), 

[Bayley  B.  The  defendant  is  not  charged  personally, 

(a)  3  T.  R.  306. 
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1833.  nor  is  a  devastavit  suggested,  but  the  claim  is  made 
against  the  assets  of  the  intestate.  The  defendant 
says  the  administrator  cannot  plead  in  bar  of  that 
action  that  he  has  become  bankrupt,  but  the  commis- 
sion is  only  against  the  goods  which  the  bankrupt  has 
of  his  own,  and  cannot  bar  the  plaintiff  from  pro- 
ceeding against  the  assets  which  the  defendant  has  as 
executor.]  The  debt  due  from  the  intestate  to  the 
plaintiff  could  not  be  proved  by  him  under  the  com- 
mission against  the  administrator,  so  that  the  plea  of 
bankruptcy  is  not  an  answer  or  an  issuable  plea,  vis., 
a  plea  upon  which  the  plaintiff  may  safely  take  issue 
and  go  to  trial.  The  defendant's  object  in  pleading  it 
was  to  obtain  time,  by  inducing  the  plaintiff  to  demur. 

Archbold  in  support  of  the  rule.  The  certificate 
was  a  bar  to  this  action,  for  the  debt  sued  for  might 
be  proved  under  the  commission  against  the  bankrupt 
administrator.  [Bayley  B.  What  right  has  the  plain- 
tiff to  prove  against  the  goods  belonging  to  the  admi- 
nistrator in  his  own  right?  It  is  against  them  only 
that  the  commission  is  directed,  not  against  those  of 
the  intestate.  Then  how  can  the  certificate  bar  the 
plaintiff  from  pursuing  the  assets  which  the  bankrupt 
has  as  administrator  ?]  Re  M}  WiUiams  (a)  is  an 
authority  that  where  an  administrator  admits  assets, 
the  debt  may  be  proved  under  the  commission  against 
him.  The  modern  practice  is,  after  petitioning  for  an 
account  of  assets,  to  follow  them  into  the  court  of 
review,  and  prove  against  the  bankrupt's  estate.  Cu- 
ming V.  Sharland{b)  shows  that  the  ordinary  plea  of 
the  defendant's  bankruptcy  is  an  issuable  plea,  if  pleaded 
to  the  whole  declaration.  [Bayley  B.  Unless  the 
defendant  in  that  case  was  an  executor  or  adminis- 

(a)  1  Sell.  &  Lcf.  173.  (ft)  t  East,  411. 
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trator,  it  does  not  bear  on  the  present  question.]  The 
plaintiff  says  that  the  defendant  has  admitted  assets. 
Now  Ex  parte  Fairchild{a)  shows  that  a  legatee  may 
pro?e  for  the  whole  amount  of  the  legacy  against  the 
estate  of  a  bankrupt  trustee.  The  proper  course  was 
to  discharge  the  rule  for  pleading  double,  if  the  pleas 
were  inconsistent. 

Bayley  B.—  The  regular  course  to  charge  a  party 
de  bonis  propriis  is  to  obtain  judgment  against  him, 
aod  then  suggest  a  devastavit.  Now  the  third  plea 
here  assumes  that  the  intestate's  assets  were  mixed  up 
with  the  baiJLrupt  administrator's  own  goods,  and  that 
a  devastavit  has  been  committed,  or  it  cannot  be  sup- 
ported. But  plene  administravit  has  also  been  pleaded, 
which  admits  assets.  These  pleas  are  inconsistent,  for 
it  cannot  be  true  that  the  defendant  has  fully  adminis* 
tered,  as  stated  in  the  second  plea,  if  the  third  plea  be 
true,  viz.,  that  having  received  the  assets  he  has 
mixed  them  with  his  own,  and  committed  a  devastavit. 
That  plea  by  an  administrator  is  a  novelty  in  my  ex* 
peiience,  and  brings  me  to  consider  the  effect  of  these 
inconsistent  pleas.  Unless  a  devastavit  has  been  com* 
mitted,  and  until  it  is  suggested,  the  bankruptcy  set  up 
by  the  third  plea  cannot  be  tenable  as  a  defence ;  for 
the  commission  would  not  bind  any  effects  on  which,  if 
the  plaintiff  bad  judgment  and  execution  in  this  action^ 
the  sheriff  would  have  a  right  to  levy  under  a  fieri 
fadas.  Then  the  second  and  third  pleas  being  incon- 
sistent, and  one  of  them  false,  the  judge's  order  for 
pleading  issuably  has  not  been  complied  with.  If  the 
defendant  could  have  satisfied  us  that  he  had  fully 
administered,  he  might  have  been  let  in  to  set  aside 

(a)  1  OljQ  &  J.  ttu 


Serle 

V. 
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the  judgment,  but  there  being  no  affidavit  of  merits 
rn  that  respect,  this  rule  must  be  discharged. 


Bhadshaw.       Bolland  B. — One  of  these  pleas  must  be  untrue  in 
order  to  make  the  other  available. 

Rule  discharged. 


Paull  against  Paull. 

ETT 

lon-pei 
plaintiff. 


An  attachment   "JC^OLLETT  had  obtained  a  rule  for  an  attachment 
fonnanceofan  ^or  non-performance  of  an  award  in  favour  of  the 


award  was  re- 
sisted, on  the 
ground  that  an 

"endb"^  there-      ^^^^^^^  showed  for  cause,  first,  that  after  the  money 

on ;  but  it  ap-  due  on  the  award  had  been  demanded,  **  a  writ  of 

the  rarty  was    summons  at  suit  of  the  plaintiff,  in  an  action  of  debt  on 

in  contempt     the  same  award,*'  had  been  sued  out  and  served  on  the 

u^iorfi  It  w&B 

brought,  by      defendant,  to  which  he  had  caused  an  appearance  to 

having  before    }jg  entered,  which  action  was  still  pending.    Also,  that 
then  refused       .  ,      .     .  ...  ,  i        ,  , 

to  pay  the  sura  the  submission  to  arbitration  was  by  parol  only:  that 

coirrt^^ranied*  ^^®  arbitrator  had  not  given  the  deponent's  attorney 

the  attach-       notice  of  one  of  the  meetings.    The  court  having  in- 

le^sTf  the      timated  that  the  first  was  the  only  objection  on  which 

plaintiff 's  dis-  tbey  had  any  doubt,  and  that  the  award  could  now 

action  and       P^y  he  objected  to  for  some  defect  on  the  face  of  it; 

paying  the        ]|g  contended,  in  support  of  his  first  point,  that  the 

In  showing  party  in  whose  favour  Che  award  was  made  had  elected 
a*rule  for  such  ^*^  remedy  on  the  award  by  commencing  an  action  on 
an  attachment  it ;  that  the  motion  for  the  attachment  was  before  dis- 
can\e^taken  Continuance  of  that  suit,  and  was  at  most  an  application 
to  the  award, 
which  does 
not  appear  on  the  face  of  it. 

If  the  reference  is  of  a  cause  and  all  matters  in  difference,  the  attachment  will 
issue,  although  the  award  mis-reciting  it  be  a  reference  of  the  cause  only  ;  for  if  any 
other  matter  in  difierence  existed,  of  which  the  arbitrator  had  had  notice,  it  would 
be  a  ground  to  move  to  set  aside  the  award. 
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to  the  equitable  discretion  of  the  court,  which  would  1833. 
not  be  granted  where  the  party  is  thereby  exposed  to 
a  double  proceeding.  He  cited  Badley  ▼•  L(weday(a) 
to  show  that  an  attachment  will  not  be  granted  for 
non-performance  of  an  award  pending  an  action  thereon, 
and  that  the  plaintiff  will  not  be  allowed  to  waive  the 
action  in  order  to  apply  for  the  attachment. 

Secondly,  the  award  is  bad  on  the  face  of  it ;  for 
though  the  submission  was  in  fact  of  the  cause  and  of 
all  matters  in  difference,  the  award  commenced  with 
recital  that  **  whereas  this  action  was  referred"  &c., 
proceeding  then  to  award  on  *'  the  matters  so  referred." 
[Bayley  B.  That  is  merely  mis-recital.  If  there  was 
in  fact  any  other  matter  in  difference  besides  the  cause 
of  which  the  arbitrators  had  notice,  it  should  have 
been  shown  to  the  court  as  a  ground  for  setting  aside 
the  award.  He  may  have  thought  that  as  no  other 
&ct  was  in  evidence,  he  need  not  recite  more  largely 
in  his  award.] 

Fottett  in  support  of  the  rule.  The  demand  and 
refusal  of  the  sum  awarded  took  place  on  5th  December 
1832,  and  the  writ  was  sued  out  on  5th  April  fol- 
lowing. Then  the  demand  and  refusal  having  taken 
place  before  the  writ  was  sued  out,  the  party  was  in 
contempt  before  action  brought.  That  distinguishes 
this  case  from  those  cited :  nor  is  there  any  reported 
case  that  under  such  circumstances  an  attachment  may 
not  stand  if  the  action  be  discontinued.  Nor  does  it 
appear  on  the  affidavit  that  any  action  is  in  fact  pending 
on  this  award.  A  writ  has  been  sued  out,  but,  until  the 
plaintiff  declared,  the  defendant  could  not  know  whe- 
ther he  is  sued  on  this  award  or  not.  Why,  on  prin- 
ciple, shall  not  a  party  avail  himself  of  both  remedies, 

(•)  1  B.  &  P.  81.,  recogojied  by  Lord  tHon  in  N'uM$  v.  Chalie,  14 
Veft.t6S. 
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if  he  does  not  pursue  both  at  once  ?  In  an  anonymous 
case  in  Andrews^  Reports,  p.  299,  a  rule  for  an  attach- 
ment was  granted  on  the  plaintiff's  undertaking  to 
discontinue. 


Lord  Lyndhurst  C.  B. — That  case  was  cited  and 
disregarded  in  BadUy  v.  Lovethiy.  The  best  course 
will  be  to  make  the  rule  absolute  on  terms,  for  if  it  was 
discharged,  the  plaintiff  would  only  discontinue  hb 
action  and  apply  again  for  an  attachment,  which  must 
then  be  granted.  That  method  would  only  occasion 
fresh  expense.  The  rule  therefore  must  be  absolute, 
on  the  terms  of  discontinuing  the  action  and  paying  the 
costs  of  it. 

Rule  absolute  accordingly  on  those  terms,  the 
attachment  to  lie  in  the  office  for  a  fort- 
night (a). 

(a)  lo  Higgins  v.  WilUs,  S  M.  &  R.  389,  BoyUy  B.  said,  that  io  order 
to  repel  an  application  for  an  attachment  on  this  ground,  it  lies  on  the  partj 
resisting  it  to  show  that  the  action  was  pending  when  the  award  was  made. 


Dadd  against  Crease. 

Inadeclara-  {^ASE  for  slander.  There  were  ten  counts  in  the 
tion  for  slander  declaration.     The  plaintiff  had  a  verdict  on  the 

counts;  the  seventh  count  for  50/.  and  for  100/.  on  the  other  nine. 
plaintiff  had  a  Costs  were  taxed  to  the  plaintiff  on  every  count,  but 

verdict  on  the     .       -^     -  ,        ,  >.  1,1, 

seventh  for 50/.  the  Exchequer  chamber   afterwards  heldj   on  error 

damages,  and 

on  the  other  nine  for  100/.  Entire  costs  were  taxed  to  him  on  the  whole.  A  court 
of  error  afterwards  held  the  sixth  count  bad,  ^nd  that  a  venire  de  novo  shoald  be 
awarded  as  to  the  nine  counts.  The  plaintiff,  however,  having  consented  to  remit 
his  damages  uii  the  nine  counts  instead  of  a  venire  de  novo,  that  court  directed  the 
verdict  to  stand  on  the  seventh  count  on  those  terras  :  Held,  that  the  master  ought 
to  disallow  the  plaintiff  the  costs  taxed  to  him  on  the  other  nine  counts. 
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broBghtj  Ihat  the  sixth  count  was  bad,  and  directed        18S3. 

the  defendant  in  error  should  be  at  liberty  to  retain 

his  verdict  on  the  seventh  count,  and  remit  his  damages 

on  the  rest  instead  of  having  a  venire  de  novo.    A 

rule  having  been  granted  calling  on  the  master  to 

review  his  taxation  and  disallow  the  costs  of  the  other 

counts, 

Bompas  Serjt.  showed  cause.  The  plaintiff  is  enti* 
tied  to  his  costs  on  the  nine  counts  though  one  be  badj 
for  a  remittitur  of  damages  does  not  necessarily  imply 
a  remittitur  of  costs,  or  the  plaintiff  would  not  have 
relinquished  his  venire  de  novo.  Had  that  writ  been 
awarded,  the  defendant  would  have  been  liable  to  pay 
the  costs  of  the  first  trial,  and  the  present  taxation 
mvolves  him  no  more.  In  Adams  v.  Meredew  (a),  the 
judgment  was  reversed,  which  distinguishes  it  from  this 
case. 

Erie  contri  was  stopped  by  the  court 

Batlet  B. — The  principle  is  well  established,  that 
upon  a  writ  of  error,  the  party  in  whose  favour  the 
reversal  occurs  is  restored  to  all  things  of  which  he 
was  deprived  by  the  decision  held  to  be  erroneous. 
The  verdict  which  assessed  the  damages  on  the  nine 
counts  being  applicable  to  them  all,  and  the  damages 
being  entire,  that  verdict,  if  it  could  not  be  sustained 
on  one  of  the  counts,  could  not  be  sustained  on  any. 
The  necessary  consequence  of  that  would  have  been 
a  venire  de  novo  on  all  the  counts.  The  plaintiff 
would  then  have  undergone  a  fresh  risk  that  some  of 
them  might  on  the  new  trial  have  been  found  for  the 
defendant.  The  judgment  of  the  court  of  error  de- 
prived the  plaintiff  Qf  his  right  to  the  entire  damages 

(a)  3Y.&J.419. 
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1883,  ^"  ^^®  '^^"^  counts,  but  he  had  still  the  right  to  a 
Tenire  de  novo,  which  he  did  not  clainii  but  consented 
to  remit  his  damages  on  those  counts.  The  costs 
being  parcel  of  or  appendant  to  those  damages^  the 
plaintiff,  when  he  ceased  to  have  a  right  to  the  damages^ 
being  the  principal  matter,  lost  the  right  to  the  ac- 
cessary  also.  Entire  costs  were  here  taxed  on  all 
the  counts,  without  separate  taxation  on  each.  Now 
the  damages  being  the  foundation  on  which  the  right 
to  the  costs  stands,  and  the  right  to  them  being  super- 
seded in  toto  as  to  the  nine  counts,  the  right  to  the  costs 
on  them  is  also  superseded,  so  that  the  master  ought 
to  see  what  portion  of  the  costs  allowed  is  applicable 
to  those  counts.  The  terms  of  the  bargain  imply  that 
the  plaintiff  shall  give  up  the  damages^  and  conse- 
quently every  thing  which  is  by  law  added  to  or 
becomes  part  of  them. 

Vaughan  B. — The  plaintiff,  by  agreeing  to  remit 
the  damages  on  the  nine  counts,  agreed  to  remit  the 
costs  applicable  to  them. 

BoLLAND  B. — In  Bird  v.  Appleion  (a),  a  venire  de 
novo  was  awarded  in  consequence  of  a  defective  special 
verdict  on  the  first  trial.  The  plaintiff  had  a  verdict 
on  the  second  trial,  but  distinct  damages  not  being 
found  on  each  count  a  new  trial  was  directed,  without 
providing,  in  the  rule  for  that  purpose,  for  the  costs  of 
the  former  trials;  the  plaintiff  again  had  a  verdict,  but 
was  held  entitled  to  the  costs  of  the  last  trial  only. 
In  Edwards  v.  Brown  and  Others  {b),  that  doctrine 
was  adhered  to. 

Rule  absolute. 

Ca)  1  Cast,  111.  (ft)  1  Tjr.  R.  SSI. 
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Rex  against  Calvert,  in  a  Cause  of  Smith  against 
Calvert. 

A  RULE  was  granted  to  show  cause  why  an  attach-  Where,  in  the 

ment  for  non-payment  of  costs,  pursuant  to  the  ^tachment  for 

master's  allocatur,  should  not  be  set  aside,  because  in  non-payment 

the  copy  of  the  rule  served  on  the  defendant  his  name  suant  to'  t^T 

was  spdt  Catver,  not  Calvert,  and  the  master's  Datt,  "«*ter'»  allo- 

r^  CRlur,  which 

not  Dax*  was  served  on 

the  defendant 
Calvert,  the 

Miller  showed  cause.    In  v.  RennoUia),  the  final /of  his 

court  would .  not  discharge  a  defendant  for  a  variance  omitted^nd 

in  an  «  between  the  affidavit  of  debt  and  the  writ,  that  of  the 

[Baifley  B.    The  court  did  not  say  there  was  no  stated  to  be 

variance.]    The  same  was  held  in  a  similar  case,  where  ^^A' instead 
-*  of  Dajp,  the 

the  final  syllable  was  spelt  rum  instead  of  run  (&).     In  court  set  aside 

Shaw  V.  Tytherleigh(c\  the  defendant  being  served  lJem"nd*d,s. 
with  mesne  process  in  the  name  of  John  Tither  Leigh^  chained  the 
gave  notice  to  the  plaintillF  that  if  he  proceeded  in  the  though*in'the 
action,  he  would  move  to  set  aside  the  proceedings  for  original  rule 
the  misnomer,  and  tendered  him  the  full  amount  on  were  spelt 
his  demand.     The  defendant  was  afterwards  attached,  "&^^* 
he  not  having  appeared,  and  the  court  refused  to  set 
aside  the  proceedings  as  irregular.      Here  too  the 
original  rule,  which  was  correct,  was  shown  the  defend- 
ant, who  also  swears  that  Day  should  have  been  Dax* 

Lord  Lyndhurst  C.  B. — The  plaintiff  was  bound 
to  serve  a  correct  copy  of  the  process  on  the  defend- 
ant. Now  the  copy  actually  served  was  imperfect  in 
two  respects.  It  appears  exactly  the  same  as  if  the 
allocatur  had  not  been  signed  at  all,  for  it  purports  to 
be  signed  by  one  Day,  not  being  an  officer  of  the  court 

(a)  t  Cbit.  R.  659.  (6)  Ibid.  660  n.  (c)  %  Pri.  328. 
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or  concerned  in  the  allowance  of  costs.  To  allow  this 
copy  to  be  good  service  would  be  a  premium  to  negU- 
gence. 

Bayley  B. — In  Shaw  v.  Tytherleigh  the  only  defect 
was  the  separation  of  the  surnamci  and  the  objection 
might  have  been  taken  by  pleading  in  abatement,  in 
that  as  well  as  in  the  other  cases  cited.  Here  there  is 
no  other  way  to  remedy  these  defects;  besides,  the 
attachment  is  for  disobeying  the  master's  allocatur. 
Now  the  copy  served  on  the  defendant  does  not  pur- 
port to  be  such  allocatur. 

GuRNEY  B. — The  court  ought  not  be  called  on  to 
supply  the  omissions  occasioned  by  the  carelessness  of 
the  attorney  in  preparing  the  copy  he  was  to  serve. 

Rule  absolute  to  set  aside  the  attachment. 


Johnson  and  Another,  Assignees  of  Cochrane,  a 
Bankrupt,  against  Marriott. 

Where  an  at-  T/H'  H.  WATSON  had  obtained  a  rule  for  setting 
haTing  been  *  ^^ide  a  baron*s  order  for  changing  the  defend- 

cmployed  for    ^nt's    attorney,    and  for   restraining    Mr.  Jay  from 

the  plaintms  .  «        -r-i  m  i      •         <•    i 

in  a  cause,  had  acting  as  such.  From  atndavits  of  the  present  attor- 
gone  on  as  far  „gy  fo^  ^^^  plaintiff  and  his  clerk,  it  appeared  that  in 

as  the  issue  ^  r  /         ri 

and  giving 

notice  of  trial,  and  had  laid  the  facts  of  the  case  before  counsel  for  his  opinion,  was  af- 
terwards discharged  hy  his  then  clients, but  not  for  misconduct;  the  court  refused  to 
restrain  him  tVom  acting  for  the  defendant  in  the  cause,  there  being  no  affidavit  bj 
the  plaintiflls  or  their  solicitor  that  the  attorney  had,  while  in  their  employment, 
obtained  a  confidential  knowledge  of  particular  facts,  which  it  would  be  prpjudicial 
to  their  case  to  communicate  to  the  defendant,  or  that  the  case  which  had  been  laid 
by  him  before  counsel  contained  facts,  the  dtsdosure  of  which  by  him  to  the  de- 
fendant would  have  a  similar  effect. 
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May  1832,  Jay  had  been  appointed  attorney  to  the        18S3. 
plaintiffs  as  assignees  of  Cochrane,  and  as  their  attor-      ^-•-v-^^ 
ney  had  commenced  this  action  in  their  names*  to  reco-   f^^d^^iwilwr 
ver  goods  of  the  bankrupt  which  had  been  taken  in  v. 

execution.  Hb  biU  of  costs  showed  that  he  had  M^««'«^- 
delifered  the  issue,  made  two  copies  of  the  pleadings 
for  briefs,  had  conferences  with  the  bankrupt,  given 
notice  of  trial  and  taken  the  opinion  of  counsel  on  all 
the  facts  of  the  case.  Afterwards  and  before  the  trial 
he  was  discharged  by  the  plaintiffs,  who  now  swore 
to  their  belief  that  he  was  fully  acquainted  with  all  the 
circumstances  of  their  case,  and  that  the  defendant*s 
employing  him  would  injure  the  plaintiffs. 

Bampas  Seijt.  showed  cause  on  affidavits  of  Mr. 
Jay,  that  the  case  submitted  to  counsel  on  behalf  of 
the  plaintiffs  had  been  drawn  by  their  former  solicitor 
who  had  handed  it  to  him,  and  that  he  knew  no  more 
of  the  facts  than  from  reading  the  declaration.  Collu- 
sion with  the  defendant  or  soliciting  to  be  appointed 
his  attorney,  was  also  denied.  This  case  entirely 
differs  from  that  of  Cholmondeley  v.  Clinion  (a),  where 
it  was  held,  that  an  attorney  cannot  of  his  own  accord, 
and  without  more,  abandon  his  original  client  and  act 
for  the  other  side,  so  as  to  communicate  what  was  con^ 
fided  to  him  in  his  former  capacity.  The  arguments 
tliere  used  for  restraining  Mr.  Montriou  from  acting 
for  Lord  Chobnondeley,  all  rested  on  thst  ground ;  and 
Lord  Chancellor  Eldon  expressly  said,  that  he  could 
not  be  considered  to  be  in  the  situation  of  a  solicitor 
discharged  by  Lord  Clinton^  and  therefore  that  he 
could  not  be  employed  by  the  other  side  in  the  same 
cause.  Then  it  follows  that  if  a  party  voluntarily  takes 
his  cause  from  hb  attorney,  the  latter  would  be  in 
the  same  situation  as  if  discharged  by  his  client,  who 

(a)  19  Vcs.  t^X,  276. 


Johnson 
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could   be  employed  by  the  other  side*     Grissell  t. 
Peio  (a)  is  in  point.    In  country  places  where  few  attor- 
and'Another   nies  practice,  if  a  man,  after  employing  an  attorney,  dis- 
_    ^*  charges  him  and  takes  another,  it  may  be  very  incon- 

venient to  prevent  the  other  side  from  employing  the 
first.  It  is  not  here  pretended  that  Mr.  Jay  was  db- 
charged  for  misconduct. 

fV.  H.  Watson  in  support  of  the  rule.  The  affida- 
vits show  that  the  action  was  brought  to  recover  the 
produce  of  a  sale  of  the  bankrupt's  goods,  illegally  bad 
under  an  execution.  All  the  steps  in  the  cause  as  far 
as  notice  of  trial,  and  preparing  briefs,  were  taken  by 
Jajff  and  the  case  laid  before  counsel,  if  drawn  by  a 
former  solicitor,  is  dated  after  Jay  a  appointment  as 
such,  so  that  he  must  have  been  acquainted  with  its 
facts.  [^Bayley  B.  The  affidavits  do  not  state  that 
the  case  laid  before  counsel  contained  matter,  the  dis- 
closure of  which  would  be  injurious  to  the  plaintiffs.] 
The  only  question  necessary  to  be  decided  in  Choi- 
mondeley  v.  Clinton  was,  whether  an  attorney  is  of 
himself  at  liberty  to  reject  his  client  and  withdraw 
from  his  suit.  Lord  Eldon  there  held,  that  a  solicitor 
not  discharged  by  his  client  could  not  become  the 
solicitor  for  the  other  party  in  the  same  cause.  Com- 
munications by  the  client  to  his  attorney  are  protected 
when  their  connection  has  ended,  without  reference  to 
the  reason  for  which  it  has  so  ended.  That  is  the 
privilege  of  the  client,  and  he  ought  not  to  be  pre- 
vented from  discharging  his  solicitor  at  discretion, 
though  not  guilty  of  misconduct.  [Bayley  B.  The 
affidavits  of  the  assignees  do  not  suggest  that  they  had 
communicated  any  confidential  matter  to  «/ay,  the  dis- 
•closure  of  which  would  injure  them.]  Though  Lord 
EUon^  in  Beer  v.  Ward{b)f  refused  to  restrain  the 

(a)  9  Bing.  1.  (h)  \  Jac  R.  77. 


V. 

Marriott. 
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defendant's  solicitor  from  giving  evidence  of  confiden-       1833. 
tial  communications   which   came  to  his   knowledge      ^^^"^"^ 

Johnson 

while  clerk  to  the  plaintiffs'  solicitor,  that  decision  left  and  Another 
the  question  of  the  plaintiffs'  privilege  open  for  the 
court  before  which  the  defendant's  attorney  might  be 
called  as  a  witness.  In  Bricheno  v.  Thorp  (a),  Lord 
Eldon  admits  that  the  rule  in  Chohmmdeley  v.  Clinion 
is  not  confined  to  the  case  of  a  solicitor  ceasing  by  his 
own  act  only  to  be  employed  as  such,  but  may  extend 
to  the  case  of  a  clerk  formerly  in  the  oiSce  of  an  attor- 
ney opposed  to  his  present  employer^  if  it  were  shown 
that  mischief  would  result  from  sufiering  him  to  be  so 
employed.  The  facts  show  it  to  be  impossible  that 
the  attorney  should  not  have  acquired  a  knowledge  of 
this  case. 

Bayley  B. — It  appears  to  me  that  we  ought  not  to 
make  this  rule  absolute.  In  Ckolmondeley  v.  Clinton 
Mr.Montriou,  a  solicitor,  who  had  retired  from  his 
partnership  with  Mr.  Seymour ^  in  which  they  had 
acted  as  solicitors  for  Lord  Clinton,  was  restrained 
from  acting  as  solicitor  for  Earl  Ckolmondeley,  because 
as  by  the  private  agreement  of  the  two  solicitors  at 
their  dissolution  of  partnership,  to  which  Lord  Clinion 
their  client  was  no  party,  Montriou  was  to  withdraw 
and  not  to  act  as  solicitor  for  Lord  Clinton,  that  with- 
drawal placed  Montriou  in  the  situation  of  a  solicitor 
discharged  by  his  own  act,  and  not  by  that  of  his 
client.  It  seems  to  have  been  the  opinion  of  Lord 
Eldon,  that  had  he  been  dismissed  by  his  client  he 
might  have  been  employed  by  the  other  side.  From 
Grissell  v.  Peto  it  appears,  that  in  a  very  strong  case 


(a)  1  Jac.  R.  SOO;  and  see  ilobhuon  v.  MulUit,  4  Fri.  553 ;  Wright  ▼. 
Meyer,  6  Ves.  280;   Parkhu  ▼.  Hawkshaw,  2  Stark.  R.  240;    Harvey  v. 
Ciaytm,  S  Swanst.  R.  iit  n.;  Falmmak  (Earl)  v.  Mm,  IX  Pri.  455. 
VOL.  IV.  G 
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1833.       of  inconvenience  an  attorney  may  be  restrained  from 
^"^^^^"^^      acting  on  the  other  side,  where  he  has  previously 
and  Another   obtained  information  which  should  not  be  disclosed  by 
^'  him  in  his  new  capacity.    Again,  in  Brieheno  v.  Thorp 

Lord  Eldon  did  not  think  himself  warranted  to  inter- 
fere, where  it  was  merely  stated  that  a  solicitor  for 
certain  parties  against  whom,  while  he  was  a  clerk,  hia 
late  master  had  been  employed,  had  obtained  informa- 
tion then,  which  might  be  prejudicial  to  the  other  side; 
but  desired  to  be  informed  in  what  particular  it  would 
be  prejudicial.     But  the  chief  foundation  of  my  opinion 
here  is,  that  the  clients,  the  assignees,  make  no  affida- 
vit.    The  attorney  here  having  been  in  the  first  in- 
stance concerned  for  them,  they  know  and  can  best  tell 
whether  they  made  confidential  communications  or  not 
to  Jay,  which  it  would  be  material  that  he  should  not 
disclose  to  the  defendant.    But  no  such  matter  is  sworn 
to  by  either  of  them  or  their  solicitor.    It  has  been 
argued  that  the  case  drawn  and  submitted  to  counsel 
for  his  opinion,  must  have  conveyed  such  information 
to  Mr.  Jai/;  if  that  were  so,  the  affidavits  should  have 
stated  that  it  did  contain  facts  necessary  to  be  kept 
from  the  defendant's  knowledge,  in  order  to  prevent 
injury  from  accruing  to  the  plaintiffs  by  the  disclosure. 
If  the  assignees  had  sworn  that  they  had  made  com- 
munications to  Mr.  Jaif  of  that  essential  importance^ 
that  if  disclosed  to  the  defendant,  they,  as  plaintiffs, 
would  be  materially  prejudiced  in  their  suit,  I  should 
have  hesitated  to  discharge  this  rule,  and  to  suffer  Mr. 
Jay  to  act  for  the  defendant;  but  as  no  assignee  or 
creditor  states  that  a  single  material  fact  was  commu- 
nicated to  Jay,  and  the  application  is  rested  solely  on 
the  affidavits  of  the  plaintiffs*  present  attorney  and  his 
clerk,  whose  conclusions  of  the  amount  of  Mr.  Jay's 
knowledge  of  the  &cts  are  drawn  from  his  bill  of  costs. 
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lam  of  opinion  that  no  sufficient  case  is  established       1838. 
Dpon  which  the  court  can  make  this  rule  absolute.  ^-^^^^^^ 

JOHNSOir 

and  Another 
BoLLAND  B. — I  agree  with  my  brother  Bayley^  and  •• 

for  die  same  reasons.  We  are  here  to  decide  on  the  ' 
ligbte  of  three  parties ;  viz.  of  the  defendant  who  seeks 
to  employ  Mr.  Jay  as  his  attorney,  of  Mr.  Jay  whose 
interest  is  concerned  in  that  employment,  and  of  the 
pkintiffi,  who  wish  to  restrain  the  defendant  firom 
having  Mr.  Jat/B  serrices  on  this  particular  occasion. 
Now  the  affidavits  disclose  no  facts  sufficiently  strong 
to  warrant  us  in  exercising  our  power  to  restrain  him 
from  acting  as  attorney  to  the  defendant.  The  only 
fact  on  which  his  so  acting  is  objected  to  by  the  plain- 
tiffs is,  that  he  has  been  before  employed  by  them  in 
this  case  and  afterwards  discharged  by  them,  but 
without  any  imputation  of  misconduct*  Now  in  CAo^ 
mondeley  v.  Clinton,  Lord  Eldon,  after  consulting  all 
the  common  law  and  equity  judges,  seems  to  have 
been  of  opinion  that  a  solicitor  discharged  by  his' 
client  for  any  reason,  other  than  misconduct,  is  dif- 
ferently situated  from  a  solicitor  who  has  withdrawn 
voluntarily  from  the  cause,  in  which  be  had  been 
employed,  and  that  he  was  therefore  clearly  at  liberty 
to  employ  his  talents  and  exertions  for  the  opposite 
party;  though  if  be  afterwards  commuiycated  to  the 
latter  the  secrets  of  his  former  client,  or  in  bis  new 
employment  improperly  used  that  knowledge  of  tbem 
with  which  he  had  been  confidentially  entrusted  by 
his  original  client,  so  as  to  injure  or  prejudice  him,  the 
court  might  interfere  to  punish  him  for  so  doing.  But 
no  &cts  are  here  disclosed  to  warrant  the  interference 
prayed  for  by  this  rule. 

Gurnet  B. — I  concur,  but  I  do  not  say  that  if  an 
attorney  conducted  himself  so  as  to  procure  his  client 

o2 
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Marriott. 


I8S3.  to  discharge  hinii  a  court  would  not  restrain  him  from 
^^^^-^  acting  for  the  opposite  party,  and  consider  his  dis- 
and  Another  charge  to  have  been  in  truth  his  own  act;  but  in  the 
present  case  the  plaintiffs  have  not  shown  in  their 
affidavits  that  Mr.  Jay  was  acquainted  with  any  confi- 
dential communication  made  by  them,  the  acting  on 
which  by  Mr.  Jay  for  the  defendant,  or  the  disclosure 
of  it  by  him  to  the  defendant,  might  prejudice  them 
in  the  action. 

Rule  discharged. 


The  plaintiff's 
attorney  may 
make  the  affi- 
davit that  the 
debt  is  unpaid, ' 
in  support  of  a 
motion  to  en- 
ter up  judg- 
ment on  an 
old  warrant  of 
attorney,  if  he 
has  been  em- 
ployed in  ma- 
naging the 
principal,  and 
in  receiving 
and  paving 
over  the  inter- 
est. 


Ashman  against  Bowdler. 

/^ALE  had  obtained  a  rule  to  enter  up  judgment  on 
an  old  warrant  of  attorney,  which  was  not  drawn 
up,  the  affidavit  having  been  made  by  the  plaintiff's 
attorney.  It  however  stated  that  the  warrant  of  attor- 
ney was  given  for  a  sum  which  the  plaintiff's  attorney 
had  been  in  the  habit  of  managing,  and  of  receiving 
and  paying  over  the  interest  to  the  plaintiff,  and  that 
the  money  was  unpaid. 

Per  Curiam.— That  sufficiently  shows  why  the  plain- 
tiff does  not  make  the  affidavit,  and  that  his  agent  has 
means  of  knowing  whether  the  money  remains  unpaid 
or  not. 

Rule  granted. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  85 

183S. 
Doe  d.  Floyd  against  Roe.  ^^^v^^ 

ADDISON  moved  on  the  consent  rule  for  an  at-  Attachment 

tachment  against  the  lessor  of  the  plaintiff,  for  not  ^  n^t  J^v^^^^^ 
paying  costs  pursuant  to  the  master's  allocatur.  A  costs  in  eject- 
rule  for  judgment  as  in  case  of  a  nonsuit  had  been  master's  alio- 

made  absolute  by  the  defendant,  but  no  subpoena  sol-  ^^^^  ^^^^ 

•  ..#««  judgment  as 

vas  bad  been  sued  out  against  the  nominal  plaintifi,  in  case  of  non- 
according  to  the  ancient  practice.  *"*^»  ^°"*a 

Per  Curiam. — ^No  such  step  can  be  taken  with  effect  solvas  ^ 
against  the  nominal  plamtiff.  There  has  been  in  reality  ^  n1,SlnaT' 
a  demand  of  the  costs,  though  not  preceded  or  accom-  plaintiff. 
panied  by  the  subpoena  solvas. 

In  another  similar  case  on  a  subsequent  day,  Doe  d« 
Fry  V.  Fry  and  Barker,  the  master  stated,  that  in  all 
probability  the  old  practice  arose  from  the  attachment 
being  founded  on  a  subpoena  which  originally  issued 
on  the  equity  side ;  upon  which  the  court  said,  that  as 
ejectment  was  entirely  on  the  common  law  side,  and  no 
such  practice  existed  in  the.  other  courts,  it  could  not 
be  necessary  in  this.  Attachment  granted. 


Pitt  against  Pocock  and  Biggs,  Gent,  one  &c. 

gOTH  defendants  being  arrested  on  a  jouit  writ  of  ^"^"""^^^^^^ 

capias,  gave  bail  to  the  sheriff.  with  a  person 

not  privileged 
from  arrest, 
ManseUiox  Biggs  moved  that  the  bail-bond  might  does  not,  sinci» 

be  delivered  up  to  be  cancelled,  on  the  ground  that  as  ,.  4.  lose  iiis 

an  attorney  he  was  privileged .  from  arrest.    Before  2  ^^^''^l^^ 

W.  4.  c.  39.  an  attorney  who  subjected  himself  to  be  cumstance; 

sued  jointly  with  an  unprivileged  person  lost  his  privi-  ^jj'be'wrved 

lege,  and  might  be  arrested,  because  the  defendants  at  with  a  copy  of 

the  capias 
on  which  the 
whcr  defendant  is  arrested;  and  where  an  attorney  so  ser\'ed  had  been  arrested 
and  gave  bail,  the  court  ordered  the  bail-bond  to  be  given  up  to  be  cancelled. 
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18S8.  that  time  must  be  sued  jointly  under  similar  process, 
and  a  capias  could  not  be  sued  out  against  one  defend- 
ant, while  a  bill  was  filed  against  the  other.  But  now, 
by  sect.  4.  of  that  act,  proceedings  by  bill  are  abolished, 
and  a  mode  is  provided  by  which  privileged  and  un- 
privileged persons  may  be  sued  jointly,  without  arrest- 
ing the  former,  viz.  by  suing  out  a  writ  of  capias,  of 
which  a  copy  only  may  be  served  on  the  attorney, 
while  the  other  party  may  be  arrested  upon  it.  That 
course  should  have  been  adopted  here. 

FoUeii  showed  cause  in  the  first  instance.  The  act 
did  not  intend  to  take  away  from  plaintiffs  their  former 
right  to  proceed  against  an  attorney  sued  jointly  with 
an  unprivileged  person  by  holding  him  to  bail,  or  to 
compel  them  to  proceed  against  him  by  service  only, 
though  it  gave  them  power  to  do  so,  if  they  pleased.  In 
Ramsboitom  v.  Harcourt  and  Bawden  (a)  the  court 
agreed  that  where  an  attorney  is  sued  jointly  with 
another  unprivileged  person,  he  loses  his  privilege  from 
arrest.  In  Walker^  Gent.  v.  Rushbury,  Gent.  (6),  the 
converse  of  this  case,  it  was  recognized  by  Wood  and 
Garrow  Bs.  that  where  an  attorney  has  a  right  to  sue 
another  by  capias  pf  privilege  {e.  g*  an  attorney  of  ano- 
ther court),  he  may  hold  him  to  bail  as  one  of  the 
incidents  to  that  right.  The  proviso  in  sect.  4.  takes 
away  no  right  of  arrest  that  existed  before. 

Per  Curiam. — This  is  a  question  on  which,  as  it 
concerns  proceedings  in  all  the  courts,  we  will  consult 
the  other  judges.    On  another,  day. 

Lord  Ltndhurst  C.  B.  said,  We  have  spoken  to 
the  judges  of  the  other  courts  upon  this  question ;  they 

(a)  4M.&S.583. 

(6)  9  Pri.  16 )  Bowfor  v.  Hoskini,  1  Y.  &  J.  199.  See  also  EUdns  mid 
Another  y, Harding, Catt,,  ante,  Vol.  I.  274 1  Ardenv.  Tuchr,^h.  k  AdoL 
815. 
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are  all  of  opinion,  that  the  attorney  in  this  case  does  1833. 
not  lose  hb  privilege  by  the  circumstance  of  being 
sued  with  an  unprivileged  person,  as  means  are  now 
afforded  to  plaintiffs  by  2  W.  4.  c  39.  s.  4.  by  which, 
without  arresting  him,  both  defendants  may  be  brought 
into  court. 

Rule  absolute. 


Walter  against  Cubley. 


A  SSUMPSIT  by  payee  against  acceptor  on  two  A  bill  having 

biUs  of  exchange.     Plea,  non-assumpsit.    At  the  J^^^p^p^^ 

trial  at  the  London  sittings  after  last  Trinity  term  be-  able  at  the 

fore  Lord  Lyndhurst  C.  B.  it  was  proved  that  the  bills  ^^^^jti^^ 

in  question  had  been  originally  accepted  by  the  de-  Road,  CheUea^ 
r     1  11  1.  .1  .Ai.»  «        vrasafterwards 

lemlant,  payable  at  his  own  residence  in  Lnelsea,  but  altered  by  him 

that  about  six  weeks  after  the  plaintiff  became  the  at  the  instance 

*  of  the  payee, 

holder,  the  plaintiff's  clerk  requested  the  defendant  to  and  was  made 

alter  the  acceptance  by  making  them  payable  at  a  ^^^^3^^^^; 

banker's.    The  defendant  answered  he  had  no  banker,  Surrey  Street^ 

but,  notwithstanding,  altered  the  acceptances  by  making  Held,  man 

the  bills  payable  at  J.  Bland's,  Great  Surrey  Street,  action  by 

Blacifriars.    The  plaintiff  had  a  verdict,  which  acceptor,  that 

the  alteration 
was  immate- 

Erle  now  moved  to  set  aside,  and  (by  leave  of  the  rial  and  did 
lord  chief  baron)  to  enter  a  nonsuit.  The  alteration  of  '^^^^'^'^^  '^^ 
the  acceptances  was  such  a  material  alteration  as  ren- 
dered the  bill  void  for  want  of  a  fresh  stamp.  Marson 
V.  Petit  {a)  was  an  action  against  an  acceptor  by  an 
indorsee.  There,  after  the  bill  had  been  accepted 
by  the  defendant,  Prescott  4r  Co.  was  added  under 
his  name,  without  his  knowledge  or  assent,  by  the 
drawer,  because  the  plaintiff  had  refused  to  take  the 
bill  without  the  addition  of  those  words ;  and  Lord 
EUenborougA  held,  that  the  acceptor  was  still  liable^ 

(a)  1  Camp.  81. 
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1833.       as  the  addition  of  the  words  in  question  did  not  alter 
his  responsibility;  adding,  that  if  they  had,  they  would 
have  vitiated  the  bill.    In  Tidmarsh  v.  Grover  (a)  the 
drawer  of  a  bill  accepted  payable  at  B,  &  Co's.,  after 
keeping  it  three  or  four  years,  erased  the  name  of  B.  & 
Co.  and  inserted  E.  &  Co.  instead,  without  the  know- 
ledge or  consent  of  the  acceptor,  B.  &  Co.  having  failed 
since  the  acceptance.    He  then  indorsed  it  over  to  the 
plaintiff^  and  it  was  held  that  he  could  not  recover  against 
the  acceptor,  the  alteration  being  held  material  on  se- 
veral grounds;  among  others,  that  it  held  out  a  false 
colour  to  the  holder,  and  superadded  an  order,  or  at 
least  an  authority,  to  £.  &  Co.  to  pay  the  bill,  the 
consequence  of  which  might  be,  that  on  payment  by 
them  the  acceptor  might  have  become  liable  to  an 
action  at  their  suit,  and  on  non-payment  the  holder 
might  have  protested  it  for  non-payment  at  a  place 
where  the  acceptor  had  never  made  it  payable.    [Bay- 
ley  B.  In  that  case  a  place  of  payment  unwarranted 
by  the  acceptor  was  substituted.     Now  the  altering 
the  original  place  of  payment  by  substituting  a  new 
place  of  payment  without  authority,  and  for  the  pur- 
poses of  fraud,  was  held  forgery,  in  Rex  v.  Treble  (6), 
where  the  ^alteration  was  made  under  similar  circum- 
stances as  in  Tidmarsh  v.  Grover.l     The  situation  of 
the  holder  is  here  altered,  for  while  the  acceptance  re- 
mained general,  the  presentment  must  have  been  to 
the  acceptor ;  whereas  after  the  alteration  it  is  usual 
to  make  a  demand  at  the  place  named  on  the  bill  (c). 
Come  V.  HalsaU  {d)  is  in  point.  There  an  alteration  of 
a  general  acceptance  by  the  drawer,  without  privity  or 
consent  of  the  acceptor,  by  adding  the  words  ''  payable 
at  Mr.  iS.'s,  Chiswell  Street,'^  was  held  material,  Bayley 

(a)  1  M.  &  Scl.  735. 

(6)  2  Taunt.  328  ;  Bayl.  on  Bills,  4  cd.  45S. 

(c)  Kvun  siucc  slat.  1  &  2  Geo,  4.  c.  78  j  Macintmh  v,  Haydon,  R.  &  M. 
56'i.    See  Howe  v.  Young,  2  Brud.  Sc  B.  163. 

(d)  4  B.  &  Aid.  197. 
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J.  saying,  that  on  dishonour  at  that  place,  the  holder  1833. 
might  give  notice  of  dishonour  and  immediately  arrest 
the  acceptor,  and  the  bill  was  held  to  be  void  as  be- 
tween indorsee  and  acceptor.  [Bayley  B.  The  adding 
OD  a  bill  a  mere  memorandum  of  the  place  where  it 
is  to  be  paid,  has  been  held  not  to  make  a  fresh  stamp 
necessary,  Trapp  v.  Spearman  (a).]  In  Macintosh  v. 
Hatjdan  (&),  after  1  &  2  G.  4.  c.  78.  had  passed,  the 
drawer  of  a  bill  of  exchange  accepted  generally  added 
to  the  acceptance,  without  the  acceptor's  knowledge, 
*' payable  at  R.  &  Co. bankers,  London,'  and  then  in- 
dorsed it  for  valuable  consideration,  the  bill  being 
over  due,  and  the  indorser  privy  to  the  alteration;  and 
Abbott  C.  J.  held,  that  the  alteration  so  made  was  ma- 
terial, notwithstanding  the  statute,  assigning  the  same 
reason  in  substance  as  had  been  given  by  Bayley  J.  in 
Cowie  v.  HalsalL 

Lord  Lyndhurst  C.  B. — In  this  case  the  alteration 
is  made  by  the  acceptor,  and  I  do  not  think  that  it  at 
all  alters  the  contract,  but  merely  indicates  another 
place  where  the  holder  might  apply  for  payment. 

Bayley  B. — The  alteration  did  not  qualify  the  ac- 
ceptances, but  merely  amounted  to  a  direction  by  the 
acceptor,  or  to  express  his  intention  that  the  bills  might 
be  presented  at  Mr.  Bland's.  Had  the  acceptor  re- 
moved there  from  Chelsea  while  the  bills  were  run- 
ning, he  might  have  said,  you  may  now  present  to  me 
at  Mr.  BlancTs.  In  the  cases  cited  the  alteration  was 
made  without  the  acceptor's  knowledge  or  consent; 
whereas  here  the  reverse  is  the  case,  so  that  it  was  an 
innocent  act,  and  a  mere  memorandum  that  for  the 
purpose  of  these  bills  the  acceptor's  residence  was  at 
Mr.  Bland's. 

The  other  barons  concurring,  Rule  refused. 

(a)  3  Eftp.  N.  P.  C.  57.  (b)  Uy.  &  M.  362. 
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1833. 

Sibley  against  Tomlins. 

A  declaration  i^  ASE  for  skoder.    The  declaration  contained  eight 

Sated  by-way  couDts,  and  Stated  by  way  of  inducement  to  six, 

of  indacement,  that  the  plaintiff  carried  on  the  trades  and  businesses 

wfL  a  poriE-  of  a  retailer  of  beer,  a  pork  butcher,  and  a  dealer  in 

^k^^^T^*!^  coals;  while  in  the  two  others  the  inducement  confined 

the  defendant  the  statement  of  the  plaintiff's  trade  to  that  of  retailer 

with  publish,  ^f  ^^3]     rj^^^  £„^  ^^^Q^  g^^  ^^^  ^1^^  defendant,  in- 

mg  to  plaintitfy 

in  presence  of  tending  to  cause  it  to  be  suspected  and  belicTed  by  the 

^^'  woTd^of  plaintiff's  neighbours  that  the  pkintiff  had  been  and 

and  concern-    was  guUty  of  theft,  and  of  the  offences  and  misconduct 

lij|:_^<^^a     hereinafter  mentioned,  and  to  deprive  him  of  the  gains 

are  a  bloody     gj^^  profits  of  his  said  trades,  in  a  certain  discourse 

thiei"— who 

stole  F.'s pigs?  which  the  said  defendant  had  with  the  said  plaintiff* of 

blood^^lhief"  ^^^  Concerning  the  said  plaintiff,  in  the  presence  and 
and  I  can  hearing  of  divers  persons,  falsely  and  maliciously  spoke 
Moaned  thera  ^^'^  published,  of  and  concerning  the  plaintiff,  these 
with  mustard  words.  "  You  (thereby  meaning  the  plaintifi)  are  a 
stone,"— inu-  bloody  thief.  Who  Stole  Frier's  pigs?  You  (meaning 
endo,  that  ^y^^  g^id  plaintiff)  did,  you  bloody  thief,  and  I  can  prove 
guilty  of  pig-  it; — you  poisoned  them  with  mustard  and  brimstone," 
*^f^'nd^^  (thereby  meaning  that  the  plaintiff  was  guilty  of  pig- 
that  the  words  stealing).  Special  damage  was  laid,  but  phdntiff  failed 
lended^to"'  *®  prove  it.  Plea:  general  issue,  not  guilty.  At  the 
impute  felony,  trial  before  Gumey  B.  at  the  sittings  after  last  term, 
spoken  of        the  inducement  and  words  laid  in  the  7th  count  were 

plainiiflf  in  proved,  and  the  learned  baron  left  it  to  the  jury,  first, 
relation  tohis  *^,      ,         ,  ,  ,  _  ,/     "',    \ 

trade.— Held,  whether  the  words  were  used ;  and,  secondly,  whether 
ti^  wwTnor""  *^®y  ^^^^  ^^®^  ^  ^  sense  intended  to  impute  felony  by 
entitled  to  re-  theft.  The  jury  found,  that  they  were  spoken  in  re- 
woi^'  used^     ference  to  the  plaintifi^s  trade,  but  not  in  a  felonious 

did  not  show    sense.     Verdict  for  the  plaintiff  for  40*. 

that  they  were 

necessarily  spoken  of  him  in  relation  to  his  trade,  and  no  colloquium  concerning 

his  trade  was  laid  in  the  declaration. 


IN  niB  Fourth  Yeae  of  WILLIAM  IV.  91 

Erie  moved,  by  leave  of  the  learned  judge,  to  enter  1833. 
ayerdiGt  for  the  defendant  or  a  nonsuit,  on  the  ground 
that  no  count  m  the  declaration  charged  the  defendant 
with  having  spoken  the  words  of  and  concerning  the 
plaintiff  in  his  trade  as  a  pork-butcher,  or  with  intend* 
iiig  to  injure  him  in  it,  and  that  they  had  been  found 
to  be  merely  used  as  words  of  vulgar  abuse.  A  rule 
having  been  granted, 

T%e9iger  and  Dundas  showed  cause*  Notwithstand- 
ing the  rule  laid  down  by  Serjt.  Williams,  in  2  Saund. 
307  a.  note  (1),  is,  that  words  which  are  not  actionably  in 
themselves,  but  only  so  because  spoken  of  a  man  in  his 
trade,  must  be  alleged  in  the  declaration  to  have  been 
spoken  of  him  in  relation  to  such  his  trade,  or  the  de- 
claration contains  no  cause  of  action,  and  judgment  will 
be  arrested,  the  cases  of  Bell  v.  Thatcher  (a),  Smith  v. 
Ward  (6),  Stanton  v.  Sndth  (c),  and  Cam  v.  Osgood  (cQ, 
show  that  words  found  to  have  been  spoken,  and  to 
have  necessarily  related  to  the  plaintiff's  trade,  office, 
or  employment,  are  actionable,  without  colloquium  laid 
of  such  trade  &c*  If  found  by  a  jury  to  have  such 
relation,  they  are  considered  to  be  imported  into  the 
dedaratiiHi. 

Batlet  B. — The  nde  alluded  to  on  behalf  of  the 
plaintiff  is,  that  if  the  words  used  have  a  natural  ten- 
dency to  show  that  a  man  ought  not  to  carry  on  the 
trade  he  does,  they  are  actionable.  For  instance,  had 
the  defendant  said  to  the  plaintiff,  *^  You  poisoned 
I'raser*s  pigs,  and  sold  them,"  or  "  You  sell  tainted 
meat,"  that  would  have  clearly  charged  him  with  an 
improper  act  in  his  trade  as  a  pork-butcher ;  but  how 
is  it  in  itself  actionable  to  say  of  a  man  in  his  trade, 
"  You  poisoned  Fraser^%  pigs  with  mustard  and  brim- 

(a)  Freeman's  R.  277  ;  Vin.  Ab.  lit.  Action  for  Words  (T  a)  pi.  22. 
(ft)  Gro.  Jac  674.  (c)  Lord  EUy.  1480«  (<i)  1  Ler.  280. 
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stone  *'  ?     Such  words  have  not  that  necessary  connec- 
tion  with  the  plauitiflTs  trade  calculated  to  prejudice 
him  in  it,  which  wUl  justify  a  court  in  saying,  that,  with- 
out  any  allegation  that  they  were  spoken  of  the  phuntiff 
in  his  trade,  they  are  in  themselves  actionable.     The 
cases  are  very  distinct  where  money,  or  knowledge,  or 
character  are  necessary  to  carrying  on  a  trade  or  em- 
ployment, and  a  want  of  either  is  clearly  imputed  by 
the  words  themselves  which  are  used;  e.  g.  to  say  of  a 
trader  or  attorney,  he  is  insolvent,  or  has  committed  a 
highway  robbery;  of  a  physician,  he  is  an  ass;  or  of  a 
justice  of  peace,  he  is  forsworn  and  not  fit  to  at  on  a 
bench ;  and  other  like  instances. 

Rule  absolute  for  entering  a  nonsuit 


A  solvent 
partner  may  ^ 
sue  out  a  writ 
in  the  name  of 
his  copartner, 
or,  if  Dank- 
rupt,  in  the 
names  of  his 
assignees,  as 
well  as  his 
own,  in  order 
to  recover  a 
debt  due  to 
the  partner- 
ship. 


Whitehead,  suing  with  Dorning  and  Others,  As- 
signees of  Greenwood,  a  Bankrupt,  against  Hughes 
and  Another. 

A  Rule  had  been  obtained  to  set  aside  the  writ  and 
proceedings  in  this  case.  Roger  WhUehead  and 
the  bankrupt  Greenwood  had  been  partners  in  trade. 
After  the  bankruptcy  of  the  latter,  Whitehead^  as 
solvent  partner,  sued  out  a  writ  in  his  own  name  and 
that  of  the  assignees  of  Greenwood^  to  recover  from 
the  defendants  a  debt  due  to  the  firm. 

Crompton  showed  for  cause,  that  Whitehead  re- 
maining liable  for  debts  due  from  the  firm  was  justified 
in  using  the  names  of  the  assignees  in  suing  for  debts 
due  to  it. 


W.  H.  Watson  in  support  of  the  rule.  It  is  sworn 
that  the  assignees  of  Greenwood^  having  applied  for 
payment  of  this  money  on  the  joint  account,  gave 


IN  THE  Fourth  Year  op  WILLIAM  IV.  93 

indemnity  to  the  defendants  for  paying  the  same  to        1833. 
them,  and  it  was  accordingly  paid  them ;  since  which      ^^"n-^^ 
time  Whitehead  has  applied  for  payment.  Tn"d  Othere"* 

Lord  Lyndhurst  C.  B. — A  solvent  partner  remain-  a^d  Another, 
ing  Uable  for  the  debts  of  the  firm,  has  a  right  to  sue 
in  the  names  of  his  copartner  or  of  his  assignees,  if  he 
is  bankrupt ;  though  the  latter  may  apply  to  stay  pro- 
ceedings till  he  gives  them  security  for  costs,  or  may 
go  into  equity  to  prevent  him  from  receiving  the  pro- 
ceeds. 

Rule  discharged  with  costs  (a). 

(a)  See  10  East,  418;  ibid.  ISO;  1  Camp.  279.  A  solvent  partner  is 
entitled  to  retain  the  partnership  books  when  the  other  becomes  bankropt 
£i  parte  Finch,  1  Deacon  &  Chittj's  R.  274. 


Prebdy  against  Macfarlane. 

TSSUE  was  joined  as  of  Trinity  term,  and  notice  of  Where  issue  is 

trial  given  for  the  first  sittings  in  this  term.     The  J«i"ed>"  ^'; 
^    ®  ^  *^  ni/y  term  and 

plaintiff  countermanded  his  notice   of  trial.      Price  notice  of  trial 
moved  for  judgment  as  in  case  of  nonsuit,  but  per  firenittinn^n 

Michaelmai 

Bayley  B. — The  application  is  premature.  notice  is  after- 

Mrards  coun- 
termanded, 
jndgment  as  in  case  of  a  nonsuit  cannot  be  moved  for  in  Mkhaelmas  term  {a). 


(a)  In  Marahall  ▼.  FasUr,  moved  on  a  previous  day  under  similar  cir- 
aunstances,  except  that  the  notice  of  trial,  which  was  countermanded,  had 
beeo  given  for  the  second  sittings  in  Miehaelma$  term.  Petersdorff  in  sup- 
port of  the  motion,  distingubhed  Itaaa  ▼.  Goodman,  ante.  Vol.  III.  559 ; 
and  see  B^,  Gen,  EaUer,  5  Geo,  4.,  Vol.  I.  Appendix,  p.  xii.,  bj  pointing 
oat,  that  issoe  was  there  joined  in  the  same  term  in  which  notice  was  given, 
wliidi  be  contended  was  a  step  in  the  caose ;  whereas  in  the  case  before 
the  court  the  plaintiff  had  taken  no  step  daring  the  term. 

The  Caitrt  thought  the  motion  prematore,  but  desired  it  to  be  renewed,  if 
varraoted  by  the  practice  of  the  other  courts. 
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1833. 

Megoinson  against  Harper. 
Tr.B.,bywill    A  SSUMPSIT  on  a  promissory  note  for  500Z.    Plea, 

dated  in  1812,  J\  ,  .  .  ^   ,  •  ,         , 

bequeathed  a  general  issue.    At  the  trial  at  the  summer  assizes 

legacy  of  250/.  fo^  Yorkshire  in  1832,  the  defendant  consented  to  a 

to  each  of  his 

daughters  ^itn  verdict  for  the  pUuntifi^  subject  to  the  award  of  a  gen- 

Th^irlttoi^ng  tl«nan  »*  ^^  ^^*  ^  ^^®™  »^^  matters  in  difference, 
twenty-one,  legal  or  eqiutable,  between  the  parties  were  referred 
pointedTwo ^"  by  order  of  nisi  prius,  power  being  given  him,  if  he 
pereons  execu-  should  think  fit,  to  raise  any  point  of  law  in  the  actioo 

tors  of  his  will,  ,      ^  ^,  .  ,       JL.         _.  .     i.  i 

and  ^ree         on  the  face  of  his  award.     The  arbitrator  m  his  award, 

ti  wilh'ldl    ^^^  reciting,  inter  alia,  that  one   Robert  Brigham 

necessary         became  a  party  to  the  reference  pursuant  to  the  order 

Hied's^!?^  of  nisi  prius,  stated  that  William  Brigham  o{  Hvggate 

after.  In  April  Lodge,  in  the  county  of  York,  farmer,  by  his  last  will 

tees  became     and  testament  in  writing,  bearing  date  9th  December 

possessed  of     jgig,  bequeathed  to  his  daughters  Ann  and  Jane  tbe 

the  sum  of 

500/.  retained  Bum  of  250/.  each,  and  to  hb  daughter  Rebecca  the 

by  them  from  ^^^  ^f  gQO/.  to  be  paid  them  when  they  arrived  at  the 

tbe  surviving  *^  ^  ^^ 

e&ecutor,  as      ages  of  SI  respectively,  till  which  periods  the  expense 

fiwITiheestate  ^^  toard,  dotbes,  and  education  were  to  be  paid  by 

ofTT.B.  to      his  executor  and  executrix.    He  appointed  his  wife 

forthemiy-      J^^  Brigham,  and  his  son  Robert  Brigham,  joint 

"iT"*  u^^'      executor  and  executrix  of  his  will,  giving  them  all  his 

being  the  only  personalty,  subject  to  and  charged  with  the  above 

?n  UiSrhtnd?  legacies;  and  lastly,  he  appointed  Robert  Brigham  of 

to  pay  the        Acton,  William  Megginson  the  plaintiff,  and  Thomas 
same.    They 
then  advanced 

this  sum  to  the  executor,  and  the  defendant  (as  his  surety)  oo  the  security  of  a  joint 
and  several  promissory  note  sipned  by  them,  and  payable  with  interest  to  "  the 
trustees  acting  under  the  will  ofW.  fi.  or  their  order,  upon  demand."  The  legacies 
not  being  yet  paj[able,it  was  next  agreed  verbally,  that  while  the  l^atees  lived  with 
the  executor,  no  interest  should  be  payable  on  the  note.  In  Augiui  1828,  the  exe> 
cutor  paid  Ann^  who  had  previously  attained  21,  her  legacy  of  250/.  with  intareit  for 
such  time  as  she  had  ceased  to  live  with  him.  The  surviving  trustee  of  W.  fi.  sued 
the  defendant  on  the  note  in  1832  .—Held,  that  he  was  entided  to  recover  thereon 
for  the  legacy  payable  to  Jane^  who  had  come  of  age  in  the  interim,  the  part  pay- 
ment by  the  executor  to  Ann  having  taken  the  case  out  of  the  statutes  of  liioita- 
tions,  21  Jac.  1.  c.  16.,  and  9  Geo*  4.  c.  14. 
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WilberfotSf  trustees^  with  all  the  necessary  powers       1833. 
to  iUfil  that  his  last  will.     Testator  died  without 
reyokiDg  his  will*  which  was  proved  by  his  wife  only 
on  S7th  July  1813.     All  bis  trustees,  including  the 
plaintiff,  acted  in  his  afikirs  after  his  death,  and  one 
of  them,  Robert  Brigham  of  Acton,  by  his  last  will, 
dated  6th  May  1814,  bequeathed  his  personalty  to 
the  aboTe-named   Thomas  Wilherfoss,  and  to  R.  L. 
BodJ.B.,  their  executors  and  administrators,  upon  the 
trusts  therein  mentioned,  and   appointed  them  joint 
executors  in  trust  of  his  will.     Robert  Brigham  died 
Sd  April  1815,  and  his  will  was  proved  in  June  1815 
by  all  his  executors,     By  an  indenture,  dated  23d  De- 
cember 1817,  between  the  master,  brethren,  and  sisters 
of  Archbishop  Holgate'i  hospital  in  Yorkshire,  of  the 
one  part,  and  the  executors  of  Robert  Brigham  on 
hehJSoi  Jane  Brigham,  widow,  and  Robert  Brigham 
a  minor,  the  widow  and  son,  and  also  the  executors  of 
the  said  WilUam  Brigham  deceased,  of  the  other  part, 
in  consideration  of  690/.  fine  paid  by  the  said  T.  fV., 
R.  £.,  and  «7.  B.,  executors  of  Robert  Brigham,  for  a 
new  uicome  or  entry  into  the  hereditaments  after  men- 
tioned, the  aald  master,  brethren  and  sisters  demised 
to  the  said  T.  W,,  R.  L.  and  J.  J3.,  their  executors  &c. 
the  said  messuage  called  Huggate  Lodge,  with  the 
lands  and  appurtenances  in  the  indenture  described, 
to  bold  to  them,  their  executors  8cc.  in  trust  neverthe- 
less and  to  and  for  the  use  and'  benefit  of  Jane  and 
Robert  Brigham,  their  executors  &c.  for  21  years, 
from  1  January  1817,  at  the  yearly  rent  of  176/.  Ms.  6d. 
suhjeet  to   certain  covenants.     That  JanS  Brigham 
died  6  December  1818,  and  that  Robert  Brigham 
junior,  her   son,  occupied  the  demised  premises  till 
27  November  1822,  when  Thomas  Wilberfoss,  in  consi- 
deration of  51 H.  8s.  to  be  paid  by  him,  became  the 
occapiar  thereof  for  his  own  benefit.    That  at  a  meet- 
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183S.       ing  on  11  April  1823,  between  T/tamas  WilbeffoiSy 
iLf^fr!l«    -B-  I^'   ^^i  ^'  -S.,  his  co-executors  of  the  deceased 
V.  Robert  Brigham^  of    Ociony    W.  Harper    (the    de- 

fendant),  and    Robert  Brigham  the  son  of  the  first 
testator   Wiltiam  Brigham^  for  settling  the  affairs  of 
the  latter,  providing  for  payment  of  such  of  his  le- 
gacies as  were  then  unpaid,  and  for  settling  the  ac- 
count between  the  said  Robert  Brigham  and  T.  tVU- 
berfossy  the  said  sum  of  690/.  paid  by  way  of  fine,  and 
that  of  511/.  8«.  to  be  paid  by  T.  Wilherfoss,  were 
brought  into  account,  and  11/.  8^.  was  paid  to  Robert 
Brigham  as  his  own,  whilst  the  remaining  500/.  was 
retained  by  T.  WiWerfoss  as  money  arising  from  the 
estate  of  the  late  W.  Brigham  to  be  set  apart  to  pay 
the  two  legacies  of  250/.  each  to  Ann  and  Jane  Brig- 
ham^  being  the  only  sum  remaining  wherewith  to  satisfy 
the  same.     Application  was  thereupon  made  by  Robert 
Brigham^  and  by  the  defendant  on  his  behalf,  for  the 
loan  of  the  said  500/.  till  the  legacies  should  become 
payable,  and  T.  IViWerfoss  thereupon  agreed  to  lend 
it  on  condition  of  receiving  the  following  promissory 
note.    •*  500/.     Huggate  Lodge,  April  11,  182S.    We 
jointly  and  severally  promise  to  pay  to  the  trustees 
acting  under  the  will  of  the  late  Mr.  William  Brigham  of 
Huggate  Lodge,  or  their  order,  upon  demand,  the  sum 
of  500/.  for  value  received,  together  with  lawful  interest 
from  this  day."     Robert  Brigham  and  the  defendant 
(his  surety)  having  signed  the  note,  T.  Wilberfoss  paid 
500/.  to  the  defendant,  who  afterwards  paid  it  to  Ro- 
bert Brigham.    It  was  also  verbally  agreed  that  while 
Ann  and  Jane  Brigham  should  continue  to  reside  with 
and  be  maintained  by  Robert  Brigham,  such  residence 
and  maintenance  should  be  taken  in  lieu  of  payment  of 
interest  on  the  money  secured  by  the  note.     T.  WU- 
berfoss  occupied  Huggate  Lodge  farm  and  the  above 
demised  premises  till  his  death  in  1830,  leaving  the 
plaintiff  Megginson  the  only  surviving  trustee  of  the 
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irill  of  the  said  late  IV.  Brigham,  him  surviving.     Ann        18SS. 
Brigham  resided  with  Robert  Brigham  till  her  mar-      ^'^^'*^^ 
riage  on  18  April  1837,  and  attained  her  age  of  SI  on  v. 

the  30  May  in  that  yean  On  the  26  August  1828,  Harper. 
and  on  several  subsequent  days  to  the  6  May  1830, 
sums  amounting  in  all  to  275/.  6s,  were  paid  by  Robert 
Brigham  to  her  husband  on  account  of  the  legacy  of 
2501.  and  interest  thereon  from  the  time  of  her  mar- 
riage. That  of  Jane  was  not  so  paid,  and  this  action 
was,  therefore,  brought  on  this  note  by  the  present 
plaintiff  against  the  defendant,  to  compel  payment 
thereof  (as  being  part  of  the  sum  of  500/.  for  which 
the  note  was  given)  with  interest  from  2  December  1830, 
the  day  she,  being  of  age,  married  and  ceased  to  reside 
with  Robert  Brigham,  but  not  till  after  the  expiration 
of  six^ears  from  the  date  of  the  said  promissory  note.. 
The  plaintiff  was  not  indebted  to  the  estate  of  the  late 
W.  Brigham  or  to  the  said  Robert  Brigham. 

The  arbitrator  having  stated  these  facts,  awarded, 
that  if  the  court  in  which  the  action  was  brought  should 
be  of  opinion  and  adjudge  on  the  facts  and  matters  so 
found  and  stated  by  him  upon  his  award,  that  the  plain- 
tiff Megginson  was  a  proper  and  sufficient  party  to 
maintain  the  said  action  against  the  defendant,  and  that 
there  was  and  appeared  a  sufficient  consideration  for 
the  said  promissory  note  to  enable  the  said  pliuritiff  to 
maintain  the  said  action  against  the  said  defendant, 
and  that  the  said  action  is  not  barred  by  the  statute  of 
limitations,  so  pleaded  by  the  said  defendant  to  the  said 
action,  then  the  verdict  already  entered  for  the  plain-^ 
tiff  was  to  stand,  but  the  damages  to  be  reduced  to 
279i.  145.  with  interest  at  five  per  cent,  till  final  judg- 
ment signed;  but  if  the  court  should  be  of  a  contrary 
opinion,  then  that  a  nonsuit  should  be  entered. 

Starkie  was  to  have  argued  for  the  plaintiff,  but  the 
court  called  on 

VOL.  IV.  H 
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18S3.  Tomlinson  for  the  defendant.    Even  supposing  that 

there  is  sufficient  consideration  for  this  promise  to  the 
trustees  so  as  to  support  the  note  (a),  the  action  is  not 
Harpee.  maintainable  by  this  plaintiff,  without  the  jomder  of 
Robert  Brigham  as  co-plaintiff,  he  being  the  only  exe- 
cutor of  WUUam  Brigham  who  suryived  at  the  time 
the  note  was  made.  As  such  he  was  bound  to  main- 
tain the  testator's  daughters  till  their  legacies  were 
payable  on  their  respectively  attaining  21.  Neither  of 
them  in  fiatct  reached  that  sige  till  after  the  date  of  the 
note.  Then  he  not  being  a  trustee  of  William  Brtg- 
ham^s  will,  was,  as  executor,  entitled  to  possession  of  the 
fund  out  of  which  the  legacies  were  to  be  paid,  in 
order  to  maintain  them,  in  part  at  least,  with  the  in- 
terest. No  action  then  lies  on  the  note,  for  the  party 
necessary  to  be  made  a  co-plaintiff  is  one  of  the  makers 
of  the  note  sued  on.  [Lord  LyndhurH  C.  B.  There 
being  three  trustees  and  two  executors  of  William 
Brigham,  the  question  is,  whether  the  executors,  after 
performing  his  will,  would  not  have  been  justified  in 
handing  over  this  money  to  the  trustees,  they  having 
the  usual  powers  as  such?  In  that  view  thdr  posses- 
sion of  the  money  during  the  respective  minorities, 
would  not  be  inconsistent  with  their  characters  as 
trustees,  and  if  they  parted  with  that  possession  to  the 
defendant  on  the  security  of  this  note,  why  should  not 
this  action  lie  by  the  survivor  of  them  to  recover  it 
back?] 

Sdly,  There  is  no  acknowledgment  in  writing  or 
sufficient  part  payment  of  principal  or  interest  to  take 
this  case  out  of  the  statute  of  limitations,  21  Joe.  1. 
c.  16.,  as  required  by  9  Geo.  4.  c.  14.  s.  L  '  The  con- 
tract for  support  of  the  daughters  in  lieu  of  paying 
interest  on  the  loan,  is  a  substituted  contract,  and  the 
supporting  them  accordingly  is  not  equivalent  to  pay- 
fa)  See  Ridout  v.  Bristow,  ante.  Vol.  I.  87 ;  Chitt^  on  Bllb,  8th  fd.  80. 
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ment,  within  the  meaning  of  that  act.  Nor  was  the  1833, 
payment  by  Robert  Brigbam  of  the  legacy  and  interest 
a  payment  on  account  of  the  note  to  the  legal  payees 
of  it,  so  as  to  deprive  this  defendant  of  the  protection  Habpe>. 
of  the  statute,  for  Robert  Brigham  was  bound  to 
maintain  her.  Besides,  he  being  jointly  liable  on  the 
note  with  the  defendant,  an  acknowledgment  by  him 
would  not  deprive  the  latter  of  the  benefit  of  the  stat. 
9  Geo.  4.  c.  14.  s.  1.  Parol  evidence  of  the  substi- 
tuted contract  ought  not  to  have  been  received  to  vary 
the  defendant's  liability  expressed  upon  the  note. 
Had  the  note  been  indorsed  the  holder  would  have 
been  entitled  to  sue  for  the  whole,  notwithstanding 
that  part  payment  had  been  made  aUeno  jure.  [Lord 
Lyndhursi  C.  B.  That  might  have  raised  a  question 
on  the  note  which  would  have  put  the  holder  on  in- 
quiring into  the  circumstances.]  In  WilUs  v.  New- 
kam{a)i  a  verbal  acknowledgment  of  having  made  pay- 
ments of  part  of  a  debt  within  six  years,  was  held  not 
sufficient  within  9  Geo.  4.  c.  14.  to  take  the  case  out 
of  the  statute.  [Barley  B.  In  that  case  there  was 
nothing  to  take  the  case  out  of  the  statute,  but  the  mere 
verbal  acknowledgment  of  payment.]  The  construc- 
tion of  the  statute  has  been  so  strict,  that  the  perform- 
ance of  a  subsequent  contract  for  payment  verbally  sub- 
stituted for  the  original  one,  has  been  held  not  to  take 
the  case  out  of  it,  Kenneii  v.  MUbank(b),  Dickinson  v. 
Haijteld{e).  In  Price  v.  Edmunds  (d)>  Parke  J.  asked 
whether  a  contract  between  the  maker  and  payee  of  a 
note  can  be  shown  by  extrinsic  evidence  to  be  different 
from  that  which  it  purports  to  be  on  the  face  of  the 
note  itself. 

(c)  SY.&J.516;  seefiMt^T.  Forty,  4  C.&  P.  127,  semft.  cone. 
(»)  8  Biog.  38.  (c)  8  Moody  &  M.  141. 

(0  10  B.  &  Cr.  681 }  lee  RidmU  t.  Brigtow,  ante,  Vol.  I.  87. 
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1833.  LokI  Lyndhurst  C.  B. — The  promise  in  the  note 

is  to  pay  500/.  to  certain  persons  described  as  '^  the 
trustees  acting  under  the  will  of  the  late  WiUiam  Brig- 

Harper,  hamy  or  their  order,  on  demand."  The  question  is,  whe- 
ther or  not  a  payment  to  one  of  the  legatees  of  a  sum 
to  which  she  was  entitled  under  that  will,  witbin  six 
years  after  the  date  of  the  note,  is  a  part  payment  to 
the  trustees  as  payees  of  the  note  ?  They  having  all 
the  usual  powers  of  trustees,  it  seems  to  me  that  parol 
evidence  was  admissible  to  show  that  the  payment  ac- 
tually made  was  made  by  their  permission,  or  by,  or 
conformably  to  their  authority,  viz.  in  performance  of 
one  of  the  objects  of  their  trust.  That  being  so,  the 
payment  in  question  will  take  the  case  out  of  the 
statute* 

Bayley  B. — It  is  a  well-known  general  rule,  that 
extrinsic  evidence  is  admissible  to  explain  a  written 
instrument,  though  not  to  vary  or  contradict  it.  The 
very  terms  of  the  note  make  it  necessary  to  explain  by 
such  evidence  what  the  trusts  of  WiUiam  Brighoins 
will  were,  for  the  payees  are  described  as  trustees 
acting  under  it.  Then  docs  the  parol  evidence  here 
admitted  vary  the  note?  It  has  only  explained  that 
Ann  and  Jane  Brigham  were  the  legatees  under  the 
will,  for  whom  the  payees  as  trustees  held  the  fund. 
It  was  conformable  to  their  duty  as  trustees  to  get  pos- 
session of  the;  fund  bequeathed,  in  order  to  fulfil  the 
purposes  of  their  trust.  When  they  afterwards  lent 
it  on  a  note  payable  to  the  trustees  of  WilUam  Brig^ 
hams  will,  and  the  plaintiff,  the  survivor  of  them,  sued 
upon  it,  after  six  years  had  elapsed  from  the  date,  it 
was  open  to  him  to  show  to  what  trust  the  payment 
made  within  that  period  by  Robert  Brigham  to  the 
legatee  Ann  was  applicable. 

As  to  the  stipulation  for  maintenance  of  the  legatees  in 
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lieu  of  paying  interest  on  the  note,  no  question  arises  on  1833. 

that  between  these  parties.     If  the  payees  were  satis-  ^^^^'^^^ 

fied  that  the  makers  were  likely  to  be  insolvent,  they  «. 

might  have  demanded  the  whole  money  and  sued  on  Harpea. 
the  note  (a). 

The  other  barons  concurred.     Verdict  to  be  entered 
for  the  plaintiff  according  to  the  award. 

(a)  See  auUiorities  collected,  2  SUrk.  on  Evid.  2d  ed.  478. 


James,  Clerk,  against  Dods. 

O  ASE  for  the  obstruction  of  a  way.   The  fifth  couni  Unless  a  tiihe 

stated,  that  whereas  the  plaintiff  now  is  and  for  Jig^To^ 

30  years  last  past  had  been  rector  of  the  rectory  of  the  to  carry  tithe 

parish  church  of  Penmaen  in  the  county  of  Glamorgan^  lands  within 

and  as  such  rector,  during  all  the  time  aforesaid,  was  ^**  pansh,  by 

^  grant  oi  the 

and  still  is  lawfully  possessed  of  and  entitled  to  all  the  owner  of  the 

tithes  of  corn,  grain,  and  hay,   yearly  growing,  re-  [cription,^hT 

newing,  and  proceeding  upon  and  from  a  certain  farm  kns  prim& 

and  lands   in  the  possession  of  the   said  defendant,  right  to  use 

situate  in  the  parish  aforesaid,  &c. ;  and  that  plaintiff,  *"ch  road  for 

as  such  rector  as  aforesaid,  by  reason  of  such  his  pos-  as  is  used  at 

session  of  the  said  tithes  during  all  the  time  aforesaid,  'j>«timeb;r 

°        ^  ^  '  the  occupier 

ought  to  have  had  and  used,  and  still  of  right  ought  to  to  carr^  off  the 

have  and  use  a  certain  way  from  a  certain  common  and  tenths'^-'and  if 

public  king's  highway  in  the  parish  aforesaid,  unto  and  he  has  any 

through  a  certain  gate  heretofore  standing  and  being  u"e  any  other  ^^ 

upon  the  said  farm  and  lands  of  the  said  defendant,  way  from  the 

particular 
unto  and  into  a  certain  close  of  the  said  defendant  close,  because 

caUed  New  Close,  parcel  of  the  said  farm  and  lands,  and  "*«**  ^y  ^*i® 

,  occupier  for 

so  back  again  from  the'said  close,  to  and  through  the  otheragricul- 

said  gate,  into,  over,  and  along  the  said  common  and  orformore'^** 

convenient 
osc  of  the  close,  though  not  for  the  purpose  of  carrying  off  the  crop,  that  right  can  only 
exist  while  such  way  continues,  without  being  stopped  up  by  the  occupier. 
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1833.       waste  land,  unto  and  into  the  said  common  and  public 
king's  highway,  to  go,  return,  pass  and  repass  with  his 
servants,  horses,  waggons,  and  carriages,  for  the  pur- 
pose of  gathering  and  carrying  from  and  off  the  said 
close  the  tithes  of  corn,  grain,  and  hay,  yearly  growing 
and  renewing  upon  the  aforesaid  close,  to  wit,  at  &c. : 
And  that  also  before  the  committing  of  the  obstruction 
and  grievance  hereinafter  next  mentioned,  the  tithe  of 
com,  to  wit,  barley  growing  and  renewing  upon  the 
said  close,  and  then  and  there  being  of  certun  great 
value  &c.,  had  been  duly  set  out  and  severed  from  the 
residue  thereof  in  and  upon  the  said  dose,  for  the 
purpose  of  being  carted  and  carried  away  from  and  off 
the  said  close,  to  wit,  at  &c.:  Yet  defendant,  well 
knowing  the  premises,  but  contriving  &c.  to  deprive  him 
of  the  use,  benefit,  easement,  and  advantage  of  his  said 
way  and  the  value  of  his  said  tithes,  whilst  he  the  said 
plaintiff  was  so  possessed  of  the  said  tithes  as  afore- 
said, and  whilst  the  said  defendant  was  so  possessed  of 
the  said  farm  and  lands,  wrongfully  and  injuriously 
removed  the  said  gate  heretofore  standing  and  being  in 
and  upon  the  said  way  as  aforesaid,  and  wrongfully  &c., 
erected,  built,  and  set  up  a  certain  wall  in,  upon,  and 
across  the  said  way,  in  the  place  and  stead  of  the  said 
gate  so  removed  by  the  said  defendant  as  aforesaid, 
and  hath  kept  and  continued  the  said  wall  so  by  him 
erected  as  aforesaid,  in,  upon,  and  across  the  said  way 
for  a  long  space  of  time  hitherto,  to  wit,  at  &c. :  By 
reason  whereof  he  the  said  plaintiff,  during  all  the  time 
aforesaid,   hath  been  hindered  and  prevented  from 
using  the  said    way  for  the  purpose  of  collecting, 
fetching,  and  carrying  away  from  and  off  the  said 
close  as  aforesaid,  the  tithes  of  the  said  com  during  all 
that  time  growing  and  renewing  upon  the  said  close, 
and  during  all  the  time  aforesaid  hath  been  deprived 
of  all  the  advantage  which  he  might  and  would  other- 
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wise  have  deriTed  from  his  said  tithes^  in  the  whole        1833. 
amoundng  to  &c.«  and  is  by  means  of  the  said  several 
grievanoea  in  divers  other  respects  much  aggrieved. 
Plea,  general  issue. 

At  the  trial  before  Patieson  J.,  at  the  Lent  assizes 
for  Glamargianshiref  it  appeared  that  the  plaintiff  had 
been  rector  of  Pewmaen  in  that  county  since  1804p  and 
was  as  such  entided  to  the  tithes  arising  on  Redden/uU 
farm,  in  the  defendant's  occupationi  of  which  New  Close 
was  part.  The  church*  parsonagei  and  premises  were 
south  of  a  road,  which  running  nearly  due  east  and 
west  divided  them  from  Park  and  ReddenhiU  farmSi 
both  occupied  by  the  defendant  to  the  north.  The 
bouses  belonging  to  these  fiirms  were  considerably  to 
the  north.  Previous  to  1817,  when  the  defendant 
begun  to  occupy  both  those  farms  together,  there  had 
fi>r  some  years  existed  an  opening  from  this  road  on 
its  north  side  into  New  Closer  which  having  been  at 
first  a  gap  in  the  fence,  had  been  afterwards  used  by 
the  occupiers  to  turn  cattle  into  the  field,  and  for  other 
purposes,  and  had  finally  a  gate  or  bar  placed  across  it 
to  diride  the  field  from  the  road.  The  tithes  of  New 
Close  had  on  three  occasions  been  brought  through  it 
by  the  owner  into  the  road,  and  the  person  who  occu- 
pied ReddenhiU  farm  before  the  defendant,  took  his 
furniture  there  that  way,  it  being  the  only  practicable 
road  to  that  place  for  carts  while  it  was  held  separately 
fiom  Park  farm.  The  distance  from  this  opening  to 
the  parsonage  premises  was  1300  yards.  A  composi- 
tion for  tithes,  which  had  existed  between  plaintiff  and 
defendant  since  1817,  ceased  at  Christmas  1830,  and 
before  it  terminated,  the  defendant  took  away  the  bar 
or  gate  and  built  a  wall  across  the  opening*  The 
shortest  way  which  then  remained  to  carry  tithe  in 
kind  from  New  Close  to  the  parsonage,  was,  for  a 
short  distancei  that  u^ed  by  th#  defendant  to  carry 
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1833.  bis  crops  home,  and  was  in  all  35^  yards  long,  great 
part  of  it  leading  to  the  north  directly  away  from 
the  plaintiff's  premises  to  the  defendant's  homesteads, 
and  from  thence  circuitously  back  to  the  parsonage. 
Another  road  sometimes  used  by  the  defendant  to 
carry  home  his  crops,  was  longer  and  more  precipitous. 
These  ways  were  offered  by  the  defendant  to  the 
plaintiff  to  carry  home  his  tithes,  and  for  the  inter- 
ruption of  the  old  opening  the  action  was  brought. 
.  For  the  plaintiff  it  was  contended,  that  where,  as  in 
this  case,  the  road  used  by  the  occupier  to  carry  off  his 
crop  was  circuitous  for  the  tithe  owner,  the  latter  was 
entitled  to  this  old  outlet  to  carry  his  tithes  from  New 
ClosCf  as  had  been  previously  done.  For  the  defendant 
was  cited  Cobb  v.  Selby{a\  to  show  that  a  farmer 
might  alter  or  stop  up  any  way  used  by  him  in  the 
occupation  of  his  farm,  though  it  had  been  also  used  by 
the  tithe  owner  to  carry  off  his  tithe.  The  learned  judge 
doubted  the  application  of  that  case,  as  the  matter 
claimed  was  not  a  right  of  way  over  any  road,  but  of 
exit  only;  and  having  told  the  jury  that  there  was  no 
evidence  of  a  right  of  way  by  prescription,  directed 
them  that  the  general  law  was  clear  that  the  parson 
might  take  away  his  tithe  by  the  same  road  by  which 
the  occupier  himself  used  to  carry  off  the  rest  of  the 
crop,  but  that  this  was  a  claim,  not  of  such  a  road,  but 
of  mere  outlet,  which  he  thought  on  the  whole  that 
the  defendant  might  be  entitled  to  close  up;  and  left 
it  to  them  whether  the  obstruction  \yas  made  bonsi 
fide  by  the  defendant  for  the  more  convenient  occu- 
pation of  his  farm,  or  with  an  intention  to  harass 
and  annoy,  the  plaintiff  in  collecting  his  tithes.  Thie 
jury,  in  answer  to  a  question  by  the  judge,  found  that 
there  had  been  for  some  years  an  opening  at  the  spot 
in  question,  and  that  the  defendant  did  not  close  it  with 

(a)  2  New  R.  470  \  6  £ip.  N.  P.  C.  102, 6\  C;    Macdonaid  C.  B. 
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a  vexatious  intention  to  annoy  the  plaintiff  (a).     Tiie        1833. 
learned  judge  then  gave  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  nominal  damages,  if  this  court 
should  hold  his  direction  to  be  wrong  in  point  of  law.        Dods. 

J.Evans  moved  accordingly  in  last  Easter  term. 
Bayky  B.  asked  whether  there  was  any  authority  to 
show  that  a  tithe  owner's  right  to  the  use  of  a  road  on 
a  &rm  always  continues  the  same,  without  varying  ac- 
cording to  the  circumstances  of  the  occupation ;  and 
observed,  that  the  opening  in  question  could  scarcely 
have  been  made  for  the  occupier  of  ReddenhiU  farm 
to  carry  his  crop  home  that  way.  A  rule  having  been 
granted, 

E.  Vaughan  WilUams,  Follett  and  Nicholl  showed 
cause.  A  tithe  owner  cannot,  except  by  prescription, 
insist  on  any  way  for  carrying  off  his  tithe  from  any 
dose  except  that  ordinarily  used  by  the  occupier  for 
taking  away  his  own  crops  from  it,  and  which  riiay  be 
varied  by  the  latter  from  time  to  time.  [Bayley  B. 
May  not  the  tithe  owner  carry  off  his  tithe  by  any  way 
in  common  use  by  the  tenant  for  the  ordinary  occupa- 
tion of  the  ck)se  in  which  the  tithe  is  taken  (6)?]  It 
is  another  question  whether  an  occupation  way  once 
used  by  a  tenant,  should  ever  after  remain  a  way  by 
which  a  tithe  owner  might  carry  off  tithe.  The  con- 
venience of  the  tithe  owner  cannot  be  the  test,  for  that 
is  natter  of  mere  accident;  for  example,  the  tithe  barn 
ht  bay  may  be  at  a  great  distance  from  that  for  com,  or 
if  tithes  are  leased,  a  road  very  convenient  to  the  incum- 
bent may  be  the  reverse  to  the  lessee.  Degge^  (p.  358, 
new  ed.)  cited  in  3d  BurrCs  Ecclesiastical  Law,  525, 
8th  ed.  says^  "  The  parson  may  carry  his  tithes  from 

(a)  Sec  per  Sir  J.  NkhoU,  «  PbUI.  R.  399. 

(6)  See  per  CAoanin-e  J.,  C0M  ▼.  Sdbtf,  2  New  R.  470. 
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1833.  the  ground  where  they  grew  either  by  the  oommon 
way,  (viz.,  the  king's  highway  (a),)  or  by  such  way  as  the 
owner  of  the  land  uses  to  carry  away  his  nine  parts, 
but  if  there  are  more  ways  than  one,  and  the  question 
is  which  is  the  right  way,  thb  is  cognizable  in  the 
temporal  court  (6)."  In  Bosworik  v.  Limbriei  (c),  hmds 
formerly  in  one  occupation  were  afterwards  occupied 
by  two  persons,  and  the  question  was,  whether  the 
right  to  use  what  was  the  road  before  the  separation 
necessarily  continued  after  it  ?  Dyre  B.  in  delivering 
the  judgment  of  the  court  said,  *^  The  parson  must 
undoubtedly  have  a  right  of  way  to  carry  off  his  tithes 
from  the  place  on  which  they  arise,  and  the  occupier 
must  open  a  passage  for  him,  or  he  subtracts  his  tithes- 
Ordinarily  the  parson  is  understood  to  have  a  right  to 
use  the  same  road  which  the  occupier  uses.  If  the 
occupier  has  a  right,  the  parson  has  also.  It  is  acci- 
dent whether  this  way  is  more  or  less  convenient, 
nearer  or  further ;  its  being  the  nearest  cannot  alone 
give  the  parson  a  right  to  pass  over  another  man's 
land.  There  having  been  a  communication  when  all 
the  lands  were  in  one  occupation,  which  the  parson 
might  then  have  been  entitled  to  use,  because  the 
occupier  used  it,  is  no  argument  in  support  of  a  claim 
to  use  it  when  the  occupation  becomes  several.  The 
several  occupiers  may  have  no  right  to  use  it,  there- 
fore the  parson  can  derive  no  such  right  from  them.'* 
If  each  occupier's  right  of  road  was  there  varied  by 
the  proprietor's  splitting  the  land  from  the  possession 
of  one  into  that  of  several,  it  would  by  parity  of  reason- 
ing be  varied  by  the  joining  the  Park  and  JRedden- 
kill  farms  in  one  hand,  as  in  this  case.     In  Cobb  v. 

(a)  RoU.  Abr.  tit  Chemin. 
(6)  See  HaUey  v.  Halsey,  Sir  W.  Jones,  230. 

(c)  3  Gwiil.  1109,  by  bill  in  czcheqaer;  sec  also  Anoii.  1  BoUC  108| 
sUted  3  G will.  157S ;  and  tency  ▼•  Chtmbm,  id*  673. 
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Sdby{a\  C.  B.  Macdtmald  held,  that  the  parson  might  1833. 
cany  off  his  tithe  by  any  private  road  on  a  farm  which 
then  continued  to  be  used  by  the  occupier  for  agricul* 
tural  and  other  purposes.  But  this  opinion  was  over* 
ruled  on  motion  for  a  new  trial,  and  the  court  of  Com- 
mon Pleas  held  the  tithe  owner's  right  of  way  to  be 
confined  to  that  which  the  farmer  used  in  taking  his  nine 
parts  from  the  particular  close  to  the  homestead.  In 
order  to  get  from  that  place  to  the  public  road,  he  must 
use  whatever  occupation  way  the  farmer  uses  to  convey 
his  produce  thither  when  in  another  shape,  as  after 
thrashing  it,  &c.  It  was  admitted  by  C.  B.  Macdonald 
that  the  owner  of  the  occupation  road  might  shut  it  up 
by  planting  trees  or  any  other  such  means.  In  Burnett 
T.  Jeniifu  (b)  a  gate  and  gateway  from  a  field  into  a 
public  road  had  existed  for  many  years,  the  tenant 
filled  up  the  gateway  with  a  wall,  and  determined  to 
carry  the  hay  through  an  adjoining  field,  of  which  he 
gave  notice  to  the  rector,  who  insisted  on  the  old  way ; 
the  tithe  having  rotted,  the  question  arose,  whether  the 
rector  was  illegally  "  stopped  and  let"  in  carrying  it 
away.  There  was  no  evidence  that  the  gateway  was 
stopped  vexatiously,  while  it  appeared  that  there  was 
another  road  equally  ^ood  and  nearer  by  which  the 
tithe  migfat  have  been  carried ;  and  Sir  John  NiehoU 
decided  against  the  rector,  though  he  appeared  to 
think  that  the  fiirmer  could  not  stop  a  way  convenient 
to  the  parson,  if  so  done  with  a  vexatious  intention. 
Cobb  V.  Selby  was  not  there  cited. 

Ewms  and  Whitcombe  contr4.  The  learned  judge 
reserved  the  point  as  a  strict  question  of  law,  which  he 
did  not  think  decided  by  Cobb  v.  Selby^  as  the  matter 
claimed  was  not  so  much  a  way  as  an  outlet  to  the 

(a)  6  Eap.  N.  P.  C.  103. 

W  t  Fhifl.  R.  391.  Ardie«  coart  of  Cantetbary. 
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1833.  high  road.  Cobb  y.  Selby  occurred  in  1807 ;  BtmieU 
y.  Jenkins  in  1816.  Sir  John  NichoU  there  says,  after 
alluding  to  the  peculiar  circumstances  of  the  case  in 
favour  of  the  occupier,  '*  but  it  must  not  be  under- 
stood by  this  that  the  farmer  may  stop  a  way  convenient 
to  the  parson,  if  he  open  another  which  is  convenient 
to  himself,  but  which  may  be  very  inconvenient  to  the 
parson,  especially  if  it  be  done  with  a  vexatious  in- 
tention ;  such  a  proceeding  may  amount  to  an  absolute 
obstruction,  and  to  a  fraudulent  denial  of  tithe.  I  by 
no  means  lay  down  that  the  farmer  may  at  his  pleasure 
stop  up  a  gap,  and  subject  the  clergyman  to  unrea- 
sonable inconvenience.  This  is  not  a  case  of  that  sort.'' 
The  rule  which  appears  to  have  been  laid  down  in 
C.  P.  in  Cobb  v.  Selby^  viz.,  that  the  only  road  by 
which  the  tithe  owner  may  carry  tithe  from  a  close,  is 
that  used  by  the  occupier  to  carry  off  the  nine-tenths, 
seems  to  narrow  the  rights  of  the  fanner  to  an  incon- 
venient degree.  That  road  may  be  varied  by  the 
occupier  to  suit  his  own  convenience,  and  inflict  hard- 
ship on  the  tithe  owner  by  its  circuitous  route,  nor  can 
it  always  suffice  for  his  acknowledged  rights.  It  may 
only  lead  to  the  homestead  of  the  occupier;  so  that  on 
arriving  there  the  tithe  owner  may  be  obliged  finally  to 
carry  off  his  tithe  by  another  private  road  not  used  by 
the  farmer  in  the  ordinary  occupation  of  the  particular 
close.  In  answer  to  a  question  from  the  bench,  they 
answered  that  there  was  no  evidence  that  the  farmer 
had  ever  used  the  outlet  in  question  for  carrying  home 
his  crops  from  New  Close^  although  he  might  have 
used  it  for  carrying  them  to  Park  Mill  or  Swansea, 
lying  east. 

Lord  Lyndhurst  C.  B. — There  was  no  evidence  to 
support  any  right  of  way  in  the  rector  by  prescription 
or  grant  through  the  gateway  in  question,  or  to  show  that 
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it  was  ever  used  for  carrying  the  nine-tenths  produced  on  ^  833. 
New  Close  home  to  ReddenhiU  farm,  which  indeed  lay 
in  a  directly  opposite  direction.  It  is  only  proved  that 
in  about  three  instances  the  occupier  suiFered  the  plain- 
tiff to  use  the  outlet  for  taking  away  his  tithes.  Now 
.  if  a  tithe  owner  has  a  right  to  carry  away  his  tithe  by 
the  same  way  along  which  the  rest  of  the  crop  is  carried 
off  by  the  oocupieri  it  is  not  contended  that  the  latter 
might  not  make  at  least  a  small  deviation.  If  he  may, 
the  tithe  owner  could  have  no  right  to  use  the  old  way, 
and  could  only  use  the  substituted  road  used  by  the 
fanner.  But  taking  it  that  the  opening  in  question 
was  used  by  him  not  to  carry  off  the  nine  tenths,  but 
for  the  more  convenient  enjoyment  of  the  close,  and 
that  it  had  been  also  used  by  the  tithe  owner  to  take 
off  his  tithe  in  two  or  three  instances,  there  is  nothing 
in  these  circumstances  to  prevent  the  occupier  from 
stopping  up  this  exit,  and  setting  out  in  lieu  of  it 
another  way  for  the  more  convenient  occupation  and 
cultivation  of  his  farm*  Such  a  way  has  been  in  this 
instance  set  out  and  offered  to  the  plaintiff  by  which  to 
carry  off  his  tithe.  This  action  therefore  cannot  be 
maintuned. 

Bayley  B. — This  action  is  founded  on  the  alleged 
right  of  the  tithe  owner  to  a  right  of  way  for  carrying 
off  his  tithe  from  New  Close:  he  may  use  for  that  pur- 
pose at  least  such  ways  as  the  occupier  uses  to  carry  off 
his  nine-tenths  from  that  close,  so  that  if  the  occupier 
has  a  right  of  way  for  that  purpose,  the  tithe  owner's 
right  would  be  co-extensive  with  it.  His  original  right 
would  be  to  follow  the  road  by  which  the  nine-tenths 
are  carried  to  the  farmer's  homestead,  and  thence  pro- 
ceed to  his  own  premises  by  any  road  which  he  could. 
But  he  may  have  further  rights,  and  it  is  here  sug- 
gested not  only  that  he  may  have  a  right  to  go  by  the 
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1833.       road  used  for  the  nine-tenths,  but  also  to  any  road 
used  by  the  occupier  on  any  part  of  the  land  on  which 
those  nine-tenths  grow.    I  will  not  say  he  has  not  such  a 
right,  but  at  the  utmost  it  will  be  only  co-extensive  with 
the  occupation  of  that  way  by  the  fitrmer,  without  de^ 
priving  him  of  the  right  to  discontinue  it  or  turn  it  to 
other  purposes.    A  right  of  way  to  carry  off  tithe 
might  be  granted  to  the  tithe  owner  by  the  owner  of 
the  fee,  or  might  exist  by  prescription.    Such  a  grant 
would  bind  the  owner  of  the  inheritance  and  the  occu- 
pier ;  but  in  the  absence  of  either,  I  am  of  opinion 
that  a  tithe  owner  has  no  right  to  continue  to  use  or 
occupy  a  way  which,  though  used  at  some  former  period 
by  the  farmer  for  the  ordinary  purposes  of  cultivating 
a  close  or  carrying  the  crop  off  it,  has  been  since  dis- 
used and  stopped  by  him.    Here  there  is  no  ground  to 
presume  any  such  right  in  point  of  &ct.    The  road 
adjoined  New  Chief  and  a  gap  having  been  made  in 
the  fence,  the  occupier  drove  cattle  through  it  into  the 
field.    It  was  afterwards  used  by  him  for  purposes  of 
his  own  and  for  the  occupation  of  the  close.     In  two 
or  three  instances  it  has  been  also  used  by  the  tithe 
owner  to  carry  off  his  tithe,  and  if  it  was  then  one  of 
the  roads  or  outlets  used  for  the  occupation  of  the 
lands  in  question,  he  might  have  a  right  to  use  it  for 
that  purpose  at  that  time.    The  learned  judge  would 
not  have  reserved  any  point  of  fact  for  us,  whether 
there  was  a  way  by  prescription  or  not;   but  \eh  it 
to  be  argued  before  the  Court,  whether  or  not  in 
point  of  law  we  ought  to  infer  that  the  use  of  this 
way  by  the  tithe  owner  in  the  manner  proved  gave 
him  a  right  to  insist  that  from  time  to  time  it  should  be 
left  open  by  the  occupier.    My  opinion  is,  that  no 
such  inference  can  be  drawn  from  the  facts  in  evidence. 

BollamdB.  concurred. 
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Gurnet  B. — It  does  not  appear  that  the  learned 
judge  was  required  by  the  counsel  to  leave  to  the  jury 
any  question  of  right  of  way  or  outlet  by  prescription 
or  grant;  and  that  matter  appears  to  have  been  shut 
out  from  their  consideration  by  the  mode  in  which  it 
was  left  to  them. 

Rule  discharged. 


Reid  against  Lord  Tenterden. 

/COVENANT  by  reversioner  against  the  defendant  in  covenant 

as  assignee  of  a  term  in  certain  premises  and  "€*["*'  *"  ®*" 
®  '^  ecutor,  sued 

fixtures  demised  to  J.  A.,  his  executors,  administrators,  as  an  assignee 
and  assigns,  for  thirty-one  years,  by  indenture,  dated  (^"venams^to^ 
16  June  1815,  at  170/.  yearly  rent.  Breaches,  first,  non-  pay  ««'  and 
payment  of  a  year's  rent ;  secondly,  not  repairing  the  curred  in  his 
premises  according  to  the  covenants  in  the  lease.  The  ^'™®»  *J  ^** 
first  plea,  after  stating  that  the  defendant  ought  not  to  that  the  de- 
be  charged  as  assignee  under  the  indenture,  and  also  executor^T 

the  lessee; 
tbat  the  premises  vested  in  him  as  such  executor  only,  and  not  otherwise; 
ibat  the  profits  of  the  demised  premises  at  the  time  he  became  executor,  and 
since  that  hitherto,  were  less  than  the  rent  reserved ;  and  that  the  defendant  had 
paid  to  the  plaintiflT  before  commencing  the  suit  $55/.,  being  all  that  remained  in  his 
hands  of  the  said  profits  by  him  at  any  time  received  therefrom,  and  that  he  had 
never  since  received  any  such  profit.  Held  on  special  demurrer  to  be  insufficient, 
for  not  stating  that  the  defendant  had  no  other  assets  of  the  deceased  which  had 
come  to  his  hands  as  executor  to  be  administered. 

In  two  other  pleas,  the  defendant  added  to  the  above  statement,  that  the  sum  of 
2551  so  paid  before  the  commencement  of  the  suit  was  all  the  money  which  re- 
mained in  his  hands,  not  only  on  account  of  the  profits  of  the  premises  received  by 
bim,  but  of  all  the  goods  and  chattels  which  were  of  the  deceased  which  had  come 
10  his  bands  to  be  administered;  and  that  he  had  not  at  the  time  of  the  commence- 
meot  of  the  suit,  or  at  any  time  since,  anv  profits  or  goods  and  chattels  of  the  de- 
ceased in  hishancis  to  be  administered.  Held,  on  special  demurrer,  to  be  insufficient, 
^oot  stating  that  during  the  interval  between  the  payment  of  the  255/.  and  the  com- 
neaoeroeot  of  the  suit,  defendant  had  no  assets. 

Semble,  an  offer  by  an  executor  to  a  lessor  to  surrender  to  him  a  lease  gtanted 
to  his  t^tator,  is  an  answer  to  an  action  of  covenant  against  him  as  assignee  for 
hitaches  of  a  covenant  to  repair,  as  to  all  breaches  accruing  after  that  o£fer. 
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1833.  ^^^^  *^-  ^'  ^"  ^^^  lifetime  was  only  possessed  of  or  inter- 
ested in  the  premises  by  virtue  of  the  lease,  and  that 
being  so  possessed,  he  made  his  will  and  appointed 
the  defendant  executor,  and  afterwards  and  during  the 
term,  before  any  part  of  the  rent  in  the  first  breach 
became  due,  and  before  the  committing  the  supposed 
breach  of  covenant  in  the  second  breach,  to  wit,  on  28 
April  1828,  died  possessed  thereof  and  without  altering 
his  will ;  and  that  defendant  proved  the  same,  and  as 
executor  became  possessed  of  the  demised  premises  for 
the  residue  of  the  term;  proceeded  to  allege,  that 
the  estate,  right,  title,  interest,  term  of  years  to  come 
and  unexpired,  property,  profit,  claim,  and  demand  of 
the  said  J,  A.  the  said  lessee  and  testator  of,  in,  and 
to  the  said  demised  premises  with  the  appurtenances, 
came  to  and  vested  in  him,  the  defendant,  only  as 
executor  of  the  last  will  and  testament  of  the  said  J.  A, 
the  said  lessee,  and  that  he  never  was  nor  is  he  pos- 
sessed of  or  interested  in,  nor  did  he  ever  enter  into  or 
become  possessed  of  or  interested  in  the  said  demised 
premises  with  the  appurtenances,  or  any  part  thereof, 
by  assignment  to  him  made,  as  in  the  said  declaration 
mentioned  or  otherwise  therein,  save  as  executor  as 
aforesaid.  And  further,  that  the  profits  of  the  said 
demised  premises  with  the  appurtenances,  before  and 
at  the  time  of  the  death  of  the  said  J.  if.,  and  before 
and  at  the  time  he  the  defendant  so  became  and  was 
executor  as  aforesaid,  were  and  from  thence  hitherto 
have  been  and  still  are  much  less  than  the  rent  reserved 
and  made  payable  by  the  said  indenture.*  And 
further,  that  ever  since  the  defendant  became  and 
was  possessed  of  the  said  premises  with  the  appurte- 
nances as  executor  as  aforesaid,  he  has  paid  to  the 
plaintiff,  for  and  towards  the  payment  and  satisfaction 
of  the  rent  thereof,  all  the  profits  of  the  said  premises 
with  the  appurtenances,  and   that  before  the   com- 
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mencemeDt  of  this  suit,  to  wit,  on  10  November  ISSIj  18SS. 
paid  to  the  plaintiff,  for  and  towards  and  in  discharge 
of  the  rent  of  the  said  premises  with  the  appurtenances 
reserved  by  the  said  indenture,  then  due,  the  sum  of  Lord 
255/.,  being  all  the  money  that  there  was  or  remained  ^'"^ 
in  Ills  hands  of  the  profits  of  the  said  premises  with 
the  appurtenances  by  him  at  any  time  or  times  received 
or  derived  therefrom,  and  that  he  has  not  at  any  time 
since  hitherto  derived  or  received  any  profit  therefrom, 
and  that  he  has  not  nor  had  he  at  the  time  of  the  com- 
mencement of  this  suit,  or  at  any  time  since  hitherto, 
any  profits  of  or  derived  or  to  be  derived  from  the 
said  premises  with  the  appurtenances,  in  his  hands 
applicable  to  the  discharge  of  the  said  rent  in  the  de- 
claration mentioned,  or  any  part  thereof,  or  to  the 
discharging  or  making  satisfaction  for  the  damage  sus- 
tained by  the  plaintiff^  by  reason  of  the  supposed 
breach  of  covenant  lastly  above  assigned,  whereof  the 
plaintiff  before  the  commencement  of  this  suit,  to  wit, 
on  1  October  18^3,  had  notice.    Verification. 

Second  plea,  same  as  first  to  the  *;  and  that  the 
said  premises  for  a  long  time,  to  wit,  the  space  of  twelve 
months  next  before  the  commencement  of  this  suit, 
have  been  and  were  and  from  thence  hitherto  have 
been  and  still  are  wholly  unproductive,  and  have  yielded 
no  profit  whatever :  And  the  defendant  further  says, 
that  ever  since  he  became  and  was  possessed  of  the 
said  premises  with  the  appurtenances,  he  has  paid  to 
the  plaintiff,  for  and  towards  the  payment  and  discharge 
of  the  rent  due  to  the  plaintiff  for  and  in  respect  of 
the  said  premises  with  the  appurtenances,  all  the  profits 
received  or  derived  by  him  from  the  said  premises  with 
the  appurtenances,  and  that  he  defendant,  before  the 
commencement  of  this  suit,  to  wit,  on  10  November 
1831,  paid  to  the  plaintiff  a  large  sum  of  money,  to 
wit,  the  sum  of  S55/.,  being  all  the  money  which  there 
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1893.  was  and  remained  in  his  hands,  not  only  for  and  on 
account  of  the  profits  of  the  said  premises  with  the 
appurtenances  by  him  at  any  time  or  times  received  or 
derived  therefrom,  but  of,  for,  and  on  account  of  all  the 
goods  and  chattels  which  were  of  the  said  J.  A.,  de- 
ceased, at  the  time  of  his  death,  which  had  ever  come 
to  or  been  in  his  hands  as  executor  as  aforesaid  to  be 
administered,  and  that  he  has  not  nor  had  he  at  the 
time  of  the  commencement  of  this  suit,  or  at  any  time 
since  hitherto,  any  profits  of  or  from  the  said  demised 
premises  with  the  appurtenances,  or  any  goods  or 
chattels  which  were  of  the  said  J.  A,,  the  deceased, 
at  the  time  of  his  death,  in  his  hands  as  executor 
as  aforesaid,  to  be  administered  or  otherwise.  Veri- 
fication. 

Third  plea,  like  second,  adding,  that  the  said  de- 
mised premises  with  the  appurtenances,  before  and  at 
the  time  of  the  commencement  of  this  suit,  were  not 
likely  to  yield,  nor  is  there  any  probability  that  they 
will  yield,  any  profit  whatsoever  for  and  during  the  rest, 
residue,  and  remainder  to  come  and  unexpired  of  the 
said  term,  and  that  he  the  defendant  is  not  likely  to 
have  or  receive,  nor  is  there  any  probability  that  he 
will  have  or  receive  any  goods  or  chattels  which  were 
of  the  said  J.  A.,  the  deceased,  at  the  time  of  his 
death,  nor  is  there  any  probability  that  any  goods  or 
chattels  which  were  of  the  said  J.  A.,  the  deceased,  at 
the  time  of  his  death,  will  ever  hereafter  come  to  the 
hands  of  him  the  defendant  as  executor  as  aforesaid,  to 
be  administered :  And  he  further  says,  that  he,  before 
the  commencement  of  this  suit,  to  wit,  on  S  February 
1831,  gave  notice  to  the  plaintiff  of  all  and  singular 
the  premises  in  this  plea  mentioned,  and  offered  to 
surrender  and  yield  up  to  him  the  said  indenture  of 
lease  and  the  said  premises  with  the  appurtenances, 
but  that  the  plaintiff  then  and  there  refused  and  ever 
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since  has  refused  and  still  refuses^  to  accept  or  receive        1838. 
the  same.    Verification. 

Demurrer  to  first  plea,  alleging  for  causes  that 
the  said  plea  is  pleaded  to  the  whole  declaration, 
wherein  two  breaches  are  assigned,  but  that  the  matter 
thereof  cannot  be  applied  by  way  of  answer  to  the 
second  breach  above  assigned,  and  contains  no  answer 
whatever  to  that  breach ;  and  also  for  that  the  said 
first  plea  contains  no  denial  of  the  allegation,  that  the 
defendant  entered  upon  the  demised  premises,  and  was 
possessed  thereof  during  the  time  mentioned  in  the 
declaration,  but,  on  the  contrary,  admits  the  same,  and 
does  not  allege  that  the  defendant,  during  the  time  he 
was  so  possessed,  used  due  care  and  diligence  in  atr 
tempting  to  obtain  profits  from  the  said  demised  pre- 
mises with  the  appurtenances,  towards  the  payment  of 
the  rent  reserved  by  the  said  indenture,  nor  that  he 
could  not  and  might  not  have  made  a  larger  sum  to- 
wards payment  of  the  same  than  the  sum  alleged  to 
have  been  paid  by  him  to  the  said  plaintiff,  but,  on  the 
contrary,  it  appears  by  the  declaration,  and  is  not  de- 
nied by  the  said  plea,  that  during  the  time  when  the 
defendant  was  possessed  of  the  premises  he  suffered 
and  permitted  the  same  to  be  and  the  same  were 
ruinous,  prostrate,  fallen  down,  and  in  great  decay, 
contrary  to  the  said  indenture,  whereby  the  same  would 
necessarily  become  unproductive  by  default  of  de- 
fendant himself:  And  also,  for.  that  it  is  not  alleged  in 
the  said  first  plea  that  the  said  defendant  had  no  assets 
of  the  said  J.  A,,  the  said  lessee,  to  satisfy  the  rents 
reserved  by  the  said  indenture,  or  to  make  satisfaction 
for  the  damages  sustained  by  the  plaintiff  by  reason  of 
the  breach  of  covenant  lastly  above  assigned,  nor  that 
he  ever  made  any  offer  to  surrender  the  said  indenture 
or  to  yield  up  possession  of  the  said  demised  premises 
with  the  appurtenances  to  the  said  plaintiff,  either 
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I83S.  before  or  after  the  committing  of  the  breaches  of  co- 
venant in  the  said  declaration  mentioned. 

The  causes  of  demurrer  to  the  second  plea  re- 
sembled the  first,  omitting  the  objection  to  the  first, 
that  no  allegation  was  made  that  defendant  had  no 
assets  of  J.  A.  the  lessee,  to  satisfy  the  rents  reserved 
by  the  indenture. 

The  causes  of  demurrer  to  the  third  plea  were  si- 
milar to  those  assigned  to  the  second,  omitting  as  there 
omitted,  and  adding  as  follows  :  And  also  for  that  the 
ofier  alleged  in  the  said  third  plea  to  have  been  made 
by  the  defendant  to  render  and  yield  up  the  said  in- 
denture of  lease  and  the  premises  with  the  appur- 
tenances, is  not  alleged  to  have  been  made  before  the 
committing  of  the  breaches  of  covenant  above  assigned, 
or  within  a  reasonable  time  after  the  said  defendant 
entered  and  was  possessed  thereof,  but  only  before  the 
commencement  of  this  suit.     Joinder  in  demurrer. 

Tal/ourd  for  the  plaintiff  supported  the  demurrer. 
The  substantial  question  on  the  whole  record  is,  whe- 
ther an  executor  having  entered  on  premises  demised 
to  the  testator,  and  sued  on  a  covenant  to  repair  for 
breaches  committed  in  his  own  time,  can  discharge 
himself  by  pleading  that  he  has  had  no  beneficial 
occupation?  Ruber  y  \,  Stevens  {a)  would  have  been 
in  point  for  the  defendant,  had  the  pleas  been  pleaded 
to  the  first  breach  only,  without  extending  them  to 
that  for  not  repairing.  That  case  recognizes  the 
position  laid  down  in  Tilney  v.  Norru{b\  notwith- 
standing the  earlier  cases  to  the  contrary,  among 
which  seems  to  be  The  Dean  and  Chapter  of  BriHol  v. 

(a)  4  6ar.&  Adul.  941. 

(6)  L/1.  Rajm.  553 ;  iSalk.  309;  Carth.  519,  S.  C.  and  cases  ccneclefi 
i  Sutind.  1  ii.  and  111,  noti^. 
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GuifS€{a\  viz.  that  an  executor  who  enters  may  be        1833. 

well  charged  as  assignee  in  respect  of  his  perception 

of  the  profits.     Can  an  executor  after  entry,  and 

thus  entitling  the  lessor   to   treat  him  as  assignee, 

shift  or  divide  his  liability  with   that  to  which  he 

was  subject  as  executor?     [Bat/ley  B.    He  may  be 

charged  in  pleading  as  assignee,  but  with  respect  to 

rent  he  may  by  pleading  confine  his  liability  to  such 

assets  as  he  may  have.]    The  earlier  cases  which  are 

cited  in  The  Dean  and  Chapter  of  Bristol  v.  Guyse^  to 

show  an  executor  not  to  be  liable  de  bonis  propriis, 

even  for  breach  of  covenants  in  a  lease  in  his  own  time, 

will  be  found  to  turn  on  his  being  sued  on  the  record 

as  executor,  so  that  the  judgment  could  not  be  de 

bonb  propriis,  but  de  bonis  testatoris  only ;  Castilion  v. 

Executor  of  Smith  {Jb\  Bully.  Wheeler  {c\  Bridgmanv. 

Lightfoot{d),    From  the  two  latter,  it  appears,  that 

except  in  case  of  pleading  falsely  a  plea  of  ne  unques 

executor,  an  executor  so  sued  is  only  liable  de  bonis 

testatoris,  even  for  a  breach  of  covenant  in  his  own 

time,  being  then  only  chargeable  in  respect  of  the 

deed  and  covenant  of  the  testator.     So  in  Collins  V. 

Thorogood  {e)   the  defendant  was  sued  as  executor. 

It  is  there  however  said,  that  an  executor  being  bound 

by  the  testator's  covenant  as  representing  him,  must  be 

sued  by  that  name.    That  seems,  however,  to  be  no 

longer  law,  and  he  may  be  charged  as  assignee  or 

executor,  at  election  of  the  lessor,  Boulton  v.  Canon  (/), 

Buckley  V.  Pirk  (g),   Tilney  v.  Norris  {h\  Rubery  V. 

Steeens(i).     The  true  principle  on  which  the  older 

(«)  1  Sannd.  111.  (fc)  Hobart,  S8S. 

(e)  Cra.  Jac.  647.  (d)  Ibid,  671. 

(0  Hobart*  188;  Bee  also  SO  Hen.  6.  5.   Fitz.  Abr.  tit.  Brief,  111  and 
940;  6rooke*t  Abr.  Ut.  Name  60,  cited  to  same  effect  in  1  Saund.  llf. 
(/)  1  Fireman's  R.  357.  (g)  1  Salk.  317. 

(4)  Ld.  Rajm.  553,  &c.  (>)  4  B.  &  Adul.  241. 
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1833.       cases  proceeded  will,  be  found  in  Ttlney  ▼•  Norrisy 
which  was  an  action  of  covenant  against  an  adminbtra* 
tor,  for  breach  of  a  covenant  to  repair  committed  in 
his  own  time.     There  Peere  Williams  for  the  plaintiff 
admitted  all  the  cases  to  be  law,  where  in  covenant 
against  executors  for  breaches  in  their  own  time,  the 
judgments  were  given  de  bonis  testatoris,  because  in 
them  they  were  named  and  charged  as  such,  whereas 
in  that  case  the  defendant  was  charged  as  assignee, 
and  as  such   was  sought  to  be  charged  de  bonis  pro- 
priis ;  and  the  plaintiff  finally  had  judgment.    [Lord 
Lyndhurst  C.  B.  It  is  there  also  argued  for  the  plain- 
tiff that  an   administrator  would  suffer  no  hardship 
because  he  might  waive  the  term,  and  so  discharge 
himself,  but  he  could  not  waive  the  term  only  without 
renouncing  the  representation  in  toto(a).    BayleyB. 
An  executor  may  promptly  offer  to  surrender  the  term 
before  a  breach  of  covenant  accrues  (/>).    But  there  is 
no  allegation  in  the  first  plea,  that  there  are  no  assets* 
Again,  the  allegation  in  the  second  and  third  pleas  is, 
not  that  the  defendant  had  no  assets  when  the  first 
breach  occurred,  but  that  he  had  none  at  the  com- 
mencement of  the  suit,  or  at  the  time  of  pleading.    The 
covenant  to  repair  is  a  continuing  covenant,  of  which 
a  breach  may  at  any  time  occur.]     The  hardship  on 

(a)  See  BouUon  v.  Canham,  Executor  of  Snow,  Poliezfen,  1S5  n.;  S,C 
noiD.  Bolton  v.  Cannon,  1  Vent.  271 ;  nom.  BouUon  w.  Canon,  1  Freeman, 
3S7;  BiUiugkunt  v.  Spearman,  1  Salk.  !297,  and  cases  ooUecled  1  Wiltiuns 
on  Executors,  428. 

It  was  a]so  argued  in  Tilney  ▼.  Narris,  that  the  administrator  might 
assign  over  tlie  term  and  discbarge  himself;  but  the  testator's  prtrity 
of  contract  remains  notwithstanding  his  death ;  and  an  executor,  if  sued  s» 
uich  by  election  of  the  plaintiff  after  he  has  entered,  seems  still  liable  fbr 
breach  of  covenant  to  the  extent  of  all  the  assets  he  may  have  in  an  adjon 
on  the  detinet,  or  in  covenant ;  1  Saund.  241  and  241  b.  112  n.,  BauUon  v. 
Canon,  1  Freeman,  338;  Howie  v.  WeUter,  Yelv.  lOS;  HeUor  v.  Cosekrt, 
1  Lev.  127. 

(6)  See  Bolton  v.  Cannoit,  1  Vcntris,  271. 
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the  lessor  is  equal  to  that  on  the  executor,  if  the       lgS3. 

former  may  at  the  end  of  the  term  be  driven  to  sue      v^s^^i^ 

the  executor  as  such  after  he  has  entered,  without        ^"^ 

having  any  assets  of  the  testator.    JBut  the  executor's         Lord 

Tentbrdem. 


as  assignee  de  bonis  propriis,  rests  on  his  entry 
or  taking  the  profits;  for  taking  the  term  under  a 
wiU  by  operation  of  law,  he  is  not  otherwise  liable  as 
asagnee.  Nor  is  Bosanquet  v.  Williams  {a)  a  con* 
trary  authority,  tor  there  the  mortgagee,  who  was  held 
liable  to  pay  rent  though  he  had  never  entered,  took 
under  an  assignment  in  £ict,  viz.  by  deed.  An  execu? 
tor  need  not  by  entry  expose  himself  to  be  sued  others 
wise  than  as  such.  If  the  defendant  was  sued  as 
executor,  he  would  as  such  be  liable  to  the  covenant 
to  repur,  though  the  term  were  assigned  to  another^ 
Thus  in  WHsan  v.  Wigg{b\  the  first  count  rests  on  the 
contract  of  the  testator,  not  on  privity  of  estate.  [He 
was  here  stopped  by  the  court.] 

FoUett  for  the  defendant  had  leave  to  amend.  The 
point  set  down  on  the  demurrer  book  to  be  argued 
for  the  defendant  was,  that  the  defendant  was  not 
Gable  to  the  plaintiff  for  more  than  the  value  of  his 
interest  in  the  demised  premises. 

Lord  Ltndhurst  C.  B.  Consistently  with  the  se« 
cond  and  third  pleas,  there  was  an  interval  between 
the  10  November  1831,  when  the  defendant  paid  the 
plaintiff  2551.,  being  all  the  money  then  in  his  hands 
on  account  not  only  of  the  profits  of  the  premises, 
but  of  the  goods  and  chattels  of  the  deceased  whicli 
had  ever  come  to  his  hands  as  executor  to  be  ad-: 
ministered,  and  the  commencement  of  this  suit* 
Daring  this  period  no  continual  defect  of  assets  is 

(a)  1  Brod.  &  B.  238.  (6)  10  East,  513. 
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stated  to  haTe  existed,  and  the  defendant  might  have 
had  a  hrge  sum  of  money,  assets  of  the  deceased. 
Nor  is  the  want  of  assets  sufficiently  expressed  in 
of  the  pleas. 


Batlet  B. — If  the  premises  were  ont  of  repur  at 
the  testator^s  death,  it  became  the  executor's  duty 
to  apply  his  general  assets  to  perform  that  repair 
as  well  as  to  pay  any  rent  then  doe.  It  need  not  be 
here  said  that  he  was  bound  to  do  so  in  preference  to 
other  daimsy  for  no  demand  appears  to  have  been  out- 
standing at  the  time  of  the  testator  s  death,  or  any 
defect  of  assets.  The  pleas  do  not  aver  that  the  exe- 
cutor did  all  he  could  to  make  the  remainder  of  the 
term  profitable.  The  first  plea  makes  no  aUegation 
whatever  that  the  defendant  had  no  assets  of  J.  A.  to 
satisfy  the  rent  reserved,  or  make  satis&ction  for 
breach  of  the  covenant  to  repair.  Now,  as  the  rent 
was  payable  quarterly,  it  might  happen  that  the  amount 
of  the  first  quarter's  rent  might  either  exceed  that  of 
the  assets  in  band,  or  be  much  inferior  to  them.  The 
offer  to  surrender  the  lease,  if  promptly  made  and 
pleaded  according  to  the  feet,  will  help  the  defendant 
as  to  all  the  breaches  laid,  particularly  as  far  as  re- 
spects the  want  of  repair  accruing  after  it  was  made, 
though  it  may  not  cover  any  preceding  de&ult  in  that 
respect  (a). 

Leave  to  amend  given. 

(•)  It  u  Mud  in  WeDtw.  Off.  Ex.  c.  11.  p.  f 44.,  c  If.  p.  S90, 14tb  cd. 
tbat  if  the  profits  of  the  land  are  of  lest  amount  than  the  rent,  and  there 
is  a  deficiencj  of  assets,  an  executor  maj  waive  the  lease.  And  lee  Wi- 
Unsm  T.  CamooA^  3  Anst  909,  bj  AbcdMoU  B.  cited  S  Williams  oa 
Executors,  1079.    ifntr,  p.  118,  note  (a). 


IN  THB  Fourth  Year  of  WILLIAM  IV.  121, 

^r  ^,  .       «  1833. 

Walker  and  Others  against  Bourne.  n^-v*^ 

TTUMPHRE  Y  had  obtained  a  rule  to  show  cause  when  a  trial 

why,  on  payment  of  costs,  all  proceedings  on  the  |*"' "  ^e**** "rt 

ba3-bond  assigned  in  this  cause  should  not  be  stayed,  will  suy  pro- 

the  defendant  haying  since  put  in  and  justified  special  al^JilI^nd  if 

bail.    Capias  issued  17  December  1832,  and  the  arrest  the  defendant 

took  place  about  the  end  of  October  1833,     Bail  not  JlTlnJ^r' 

being  put  in  in  due  time,  the  bail-bond  was  assigned  fected  bail,  on 

on  8  November  J  and  a  writ  issued  against  one  of  the  short  nodce 

bail,  after  which,  on  11  November j  the  defendant  put  ?^*"*k 

in  bail,  and  justified  on  the  13th.  affidavit  of 

merits,  or  that 

WigMman  showed  cause.    It  does  not  appear  whe-  tion^s^made 

flier  the  rule  was  obtained  on  the  application  of  de-  at  the  instance 
-  *'  of  the  defend* 

fendant,  his  bail,  or  the  sheriff.     Nor  is  there  any  ant^thesheria; 
affidavit  of  merits.  or  the  bail. 

Lord  Lyndhurst  C.  B. — ^That  in  the  King's  Bench 
b  a  8u£5cient  answer  to  an  application  like  the  present, 
by  express  rule  of  that  court,  Michaelmas  59  Geo.  3.  (a). 
Tbe  master  certifies  that  there  is  no  such  rule  here* 
and  it  does  not  appear  that  a  trial  has  been  lost. 

Role  absolute  on  the  defendant's  taking  short  notice 
of  trial  (6). 

(«)  See  2  Barn.  &  Aid.  940. 

(i)  S.  P.  11  Pri.  6d3.  eS6^  and  tmb,  witboot  pajrment  of  cotto,  thoogh 
ID  IS  Pri.  114,  M'ClelL  44.  5.  C.  the  rale  was  mored  on  pajmcnt  of  costs. 
■Nor  will  the  bail-bond  stand  as  a  security,  but  the  plaintiff  will  be  pat  in 
tbe  anie  rituation  as  if  bail  had  justified  in  due  time ;  id.  and  3  Pri.  59. 
SeeTidd,9tbed.S02. 


Oakland  v.  Caeuslb,  Assignee.    See  Vol.  III.  705* 
TnAFPxa  v»  HABTsa  and  Another,  Assignees.    See  id.  603. 
WiLxms  V,  WaioHT,  Esq.    See  id.  824. 

THE  END  OF  MICHAELMAS  TERM. 
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In  the  Fourth  Year  of  the  Reign  of  William  IV. 


1834.         Elston  and  Others,  Assignees  of  ElstoNj  a  Bank- 
^'^^v'^^^  Tupty  against  Eliza  Braddick. 

had  been  dis-  T^EBT  for  money  had  and  received^  to  recover  a  ba* 

chaiged  un-  koce  belonging  to  the  bankrupt,  and  placed  by 

vent  act  in  him  in  the  Bant  of  England,     At  the  trial  before 

banknipt^^  ^*"^^y  ^*  **  *^®  London  sittings,  the  facts  appeared 

1829(3  G.4.)  to  be  as  follows:— In  1815  the  bankrupt  Elston  was 

bis  certificate,  discharged  under  the  insolvent  act  then  in  force,  and 

but  paid  j^  1829  became  bankrupt,  the  plaintiffs  being  his  as- 

in  the  pound.'  siguees,  and  obtained  his  certificate.    His  estate  paid 

£amr'"?  *  dividend  of  1*.  6d.  in  the  pound.    In  1831  he  mar- 

sessed  ot  pro-  ried,  prior  to  which  his  wife's  property,  which  con- 

Sba?hi8a»ig-  sisted  of  stock  in  the  funds,  was  vested  in  trustees  for 

nees  under  her  sole  use,  except  a  part  which  was  sold  out  and  lent 

sion  were  en-  to  the  husband  to  trade  with,  for  which  he  was  to  ac- 

totled  to  reco-   ^^^^^  ^^h  the  trustee  of  the  settlement.    The  balance 

ver  under  sect. 

l«7of6G.4. 

c.  16.  which  has  for  that  purpose  a  retrospective  effect,  notwithstanding  the  interest 

previously  vested  in  the  assignee  under  the  insolvent  act. 
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of  these  proceeds  of  stock  thus  sold  out,  having  been 
placed  in  the  Bant  of  England  by  the  husband,  this  ac- 
tion was  brought  by  the  assignees  under  his  commission 
against  that  body,  but  by  a  rule  of  court  the  trustee  was 
substituted  as  a  defendant.  At  the  trial  it  was  contended 
for  the  plaintiff^  that  as  the  bankrupt's  estate  had  not 
paid  15s.  in  the  pound,  his  subsequently  acquired  effects 
were  vested  in  his  assignees  by  stat.  6  G.4.  c.  16,  s.  127., 
which  enacted,  that  if  any  person  discharged  by  any  in- 
solvent act  should  become  bankrupt  and  obtain  his  cer- 
tificate, such  certificate  should  only  protect  his  person 
firom  arrest,  but  not  his  future  estate.  For  the  plaintiff 
it  was  contended,  that  as  the  bankrupt  had  taken  the 
benefit  of  the  insolvent  act  before  6  G.  4.  c.  16.  passed, 
he  did  not  come  within  the  provisions  of  that  act.  The 
learned  baron  reserved  the  point.  For  the  defendant 
it  was  then  submitted,  that  as  the  money  sued  for  was 
the  property  of  the  trustee  for  the  use  of  the  wife,  it 
was  not  liable  for  the  debts  of  the  husband.  The 
learned  baron  told  the  jury,  that  as  the  defendant  had 
permitted  the  bankrupt  to  use  his  wife's  property,  her 
only  remedy  was  by  action  against  him*  Verdict  for 
the  plaintiff  for  the  balance  claimed. 

A  rule  to  enter  a  nonsuit  having  been  obtained  by 
Folkti,  who  cited  Carew  v.  Edwards  (a),  * 


1834. 

£lst«n 
and  Others 

Braddxck.  ' 


The  Secorder  (C.  Law)  and  J?.  V.  Richards  showed 
cause.  The  defendants  contended  that  the  operation 
of  6  G.  4.  c.  16.  s.  127.  is  prospective  only,  so  that 
a  discharge  under  thie  insolvent  act  62  G.  3.  c.  165; 
and  53  G.  3.  c.  6.  being  prior  to  6  G.  4.  c.  1& 
cannot  be  connected  with  a  bankruptcy  subsequent 
to  that  act,  so  as  to  be  within  its  provision*  The 
word  **  such"  in  s.  127.  followed  by  ''  certificate  as 
afore3aid''  refers  to  the  effect  of  the  certificate  so 


(a)  4  B.  &  Adol.  351. 
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obtained,  not  to  the  time  when  it  was  obtained,  whe* 
ther  before  or  after  6  G.  4.  c.  16.,  as  appears  from 
the  rest  of  the  clause  which  appUes  to  those  acts  of 
the  bankrupt  which  precede,  as  well  as  to  those  that 
follow  the  passing  of  the  act,  and  to  certificates  ob- 
tained before  or  after  that  time.  Churckillv.  Crease  (a) 
affixes  a  retrospective  meaning  to  similar  words  in  s.  82. 
In  Robertson  v.  Score  (b)  the  inclination  of  Lord  Ted^ 
terderCs  opinion  was,  that  sect.  127  of  6  6.  4.  c.  16. 
applied  to  cases  where  the  first  certificate  was  granted 
under  a  commission  issued  before  the  passing  that  act* 
In  Fowler  v.  Coster  (c)  this  point  appears  to  have  been 
taken  for  granted  to  be  as  here  contended  for  the 
plaintiff*.  Nor  does  Careto  v.  Edwards  {d)  impeach  the 
present  construction;  for  there  the  discharge  under 
the  insolvent  act,  and  the  certificate  under  the  commis- 
sion, both  took  place  previous  to  6  G.  4.  c.  16.  and  the 
law  as  applicable  to  that  state  of  things  is  not  altered, 
as  respects  the  effect  of  the  certificate.  But  the  certi- 
ficate obtained  under  6  G.  4.  c.  16.  has  a  different  effect 
from  one  obtained  before  that  act;  for  sect.  1S7  contem- 
plates the  existence  of  certain  matters  which  operate 
on  a  certificate  after  6  G.  4.  c.  187. ;  and  the  words  by 
which  the  "vesting  in  the  assignees**  of  the  future  effects 
of  the  bankrupt  is  there  compassed  are  quite  new;  being 
a  consequence  of  the  circumstances  which  exist  when 
a  certificate  which  is  obtained  under  6  G.  4.  c.  16.  at* 
taches.  Section  135  provides  for  a  construction  of  the 
sd  most  beneficial  to  creditors,  and  saves  commissions 
subsisting  at  the  times  of  passing  the  act  and  of  its 
taking  effect.  Then  a  commission  granted  after  this 
act  attaches  on  the  state  of  things  which  existed  before 
it*     [Bat/ley  B.  If  it  did  not,  a  person  certificated  un- 


(a)  5  Bing.  180. 
(c)  10  B.&Cr.4J7. 


(6)  3  Bar.  &  Adol.  3S8,  342. 
((/)  4  Bar.  &  Adol.  351. 


IN  THE  Fourth  Year  op  WILLIAM  IV. 


125 


der  aoy  previous  bankrupt  act,  but  arrested  after  6 
G.  4.  c.  16.  might  find  a  difficulty  in  procuring  bis  dis- 
cbarge under  sect.  1S6.]  Tben  the  word  "  certificate** 
in  sect  127.  comprehends  certificates  obtained  under 
that  and  every  other  act  under  which  they  have  been 
had.  A  certificate  allowed,  but  not  issued  before  6 
G.  4.  c.  16.  must  without  doubt  comply  with  that  act. 


18S4. 

Elston 
and  Others 

V. 
BaADDXCK. 


Fqtteit  contri.  At  the  passing  of  6  G.  4.  c.  16.  the 
creditors  of  Elston,  when  he  wais  discharged  as  an  in- 
solvent in  1815,  were  interested  in  and  entitled  to  take 
his  future  property ;  then  the  question  is,  whether  sect. 
1^  has  expressed  the  meaning  of  the  legislature  to  be 
to  deprive  them  of  that  right,  by  vesting  his  property 
in  another  set  of  creditors.  Section  127  is  altogether 
prospective.  If  the  assignees  claim  under  that  section, 
all  the  incidents  mentioned  in  it  must  concur,  and  must 
^have  happened  since  the  act  passed,  in  order  to  vest 
the  property  in  them.  Under  the  old  bankrupt  as  well 
as  insolvent  laws,  each  individual  creditor  might  have 
sued  the  bankrupt  (a).  [Bayley  B.  The  new  bankrupt 
act,  by  vesting  the  bankrupt's  property  in  the  assignees 
as  trustees  to  sue,  only  varies  the  mode  in  which  it  is 
to  be  liable  to  the  creditors.]  The  words  of  sect. 
127.  ''  any  person  who  shall  have  been  discharged 
by  such  certificate  as  aforesaid,'*  are  said  to  have 
a  general  retrospective  meaning,  but  they  apply  only 
to  the  time  of  obtaining  the  certificate.  Nor  is  an 
act  retrospective  without  specific  words.  [Bayley 
B.  The  act  is  prospective  in  applying  to  future 
certificates,  but  a  previous  discharge  under  a  previous 
act  is  not  inconsistent  with  its  provisions.]  TJie  act 
applies  to  the  property  of  the  bankrupt,  in  which  not 
only  he,  but  his  creditors,  are  interested;  but  if  that 


(a)  5  G. «.  c.  50.  s.  9.;  5S  O.  S.  c.  165.  s.  54. 
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property  is  affected  by  previous  insolTency,  no  pro- 
perty would  exist  on  which  the  assignment  under  the 
bankrupt  act  could  operate.]  The  previous  creditors* 
interest  in,  and  right  to  take  it,  would  remain  unaf- 
fected by  the  circumstance,  whether  the  commission  be 
void  or  not.  Though  judgment  has  been  entered  up, 
still  if  they  do  not  take  possession,  the  property  is  that 
of  the  bankrupt.  The  words  ^*  so  discharged"  and 
''  such  certificate**  in  sect.  127.  refer  to  sect.  ISl.,  and 
mean  a  discharge  not  merely  out  of  custody,  as  in  sect. 
1S7.,  but  also  from  debts  due  by  him  when  he  became 
bankrupt;  and  from  all  demands  made  provable  under 
the  commission.  This  question  hardly  arose  in  Robinson 
V.  Score f  and  in  Carew  v.  Edwards  a  new  trial  was  or- 
dered on  this  point,  but  the  case  has  since  been  settled. 
In  Maggs  V.  Hunt  (a)  the  court  of  Common  Pleas  thought 
that  an  act  of  bankruptcy  committed  after  the  repeal  of 
the  former  acts  by  6  G.  4.  c.  16.,  but  before  its  ge- 
neral provisions  came  into  operation,  would  not  support 
a  commission  issued  after  that  event,  and  the  court  of 
K.  B.  in  Hewson  v.  Heard {b\  Palmer  v.  Moore  {c)y 
and  Surtees  v,  Ellison  (d),  acted  upon  that  decision.  In 
Surtees  v.  Ellison  a  commission  had  issued  in  a  similar 
manner  on  a  trading,  which  took  place  before  6  G.  4. 
came  into  operation,  and  was  held  void.  In  Kaye  v. 
Cooke  {e)  the  words  in  sect.  92.  "  shall  have  given  no- 
tice," were  held  entirely  prospective.  Those  are  as 
strongly  retrospective  in  grammatical  meaning  as  the 
present,  but  do  not  apply  to  the  time  of  passing  the  act| 
but  to  the  time  when  the  claim  was  about  to  be  applied. 
Kayev.  Goodwin  (/),  which  arose  on  sect.  95.  shows  that 
6G.4.  c.  16.  does  not  apply  to  the  inrolment  of  proceed- 
ings before  that  act.    In  BeU  v.  Bilton  (g)  the  sections  54 


(a)  4  Bing.  f  13. 
(d)  9  B.  &  Cr.  760. 
(/)  6  Bing.  576. 


(6)  9  B.  6c  Cr.  754,  n.  («)  Ibid. 

(&)  2  Moore  &  P.  7J0. 
(g)  4  Bing.  615. 


IN  THE  Fourth  Year  of  WILLIAM  IV. 

aod  55,  which  were  held  retrospective,  were  plainly  so 

expressed.  Cittrehitt  t.  Creaie(a)  shows  that  payments 

bona  fide  made  by  a  bankrupt  after  an  act  of  bank-    ^^  Ocbers 

raptcf,  and  before  6  G.  4.  c.  16.  came  into  operation     _    *• 

.  .   .      .        _  ,        1         ,        Braddick. 

or  toe  commission  issued,  are  protected,  unless  the 

pvtjr  had  notice;  but  the  terms  of  sect.  82  were  not 

tbere  in  question. 

Cur.  adv.  tmlt. 

Batley  B.  delivered  the  judgment  of  the  court. 
This  was  an  action  of  debt  by  assignees  of  a  bankrupt 
for  money  had  and  received  by  the  defendant  to  the 
use  of  the  bankrupt,  and  the  question  turned  on  the 
meaning  of  6  G.  4.  c.  16.  s.  127.    The  facts  were  very 
short.    In  August  1815  the  bankrupt  was  discharged 
under  the  insolvent  debtors*  act  then  in  force.   In  July 
1829  a  ponunission  of  bankrupt  issued  against  him,  un- 
der which  his  estate  paid  in  1830  a  dividend  of  less 
tiuin  fifteen  shUlings  in  the  pound,  and  he  obtained 
his  certificate.     In  1831  he  married  a  lady  possessed 
of  real  and  personal  property,  great  part  of  which 
vas  vested   in  the  defendant  as  her  trustee  for  her 
^  use.    As  to  the  residue,  the  wife,  previous  to 
her  marriage,  executed  a  power  of  attorney  to  sell  and 
transfisr,  in  order  to  enable  the  husband  to  trade  with 
it;  and  he  was  to   account  for  it  yearly  with  the  de- 
fendant  as  trustee.     The  stock,  however,  remained 
io  the  wife*s  maiden  name,  and  after  the  marriage  the 
husband  sold  it  out,  and  placed  .the  proceeds  to  his 
account  with  the  Bank  of  England.    This  action  was 
brought  to  recover  the  balance  of  that  account.    The 
defendant,  as  trustee  of  the  wife,  was  substituted  by  rule 
of  court  for  the  Bank  of  England,  against  whom  it  had 
been  first  brought. 
The  question  is,  whether  the  words  in  the  early  part 

(a)  5  Bing.  177. 


128 


CASES  IN  HILARY  TERM 


1834. 

Elston 
and  Others 

V. 

Br  AD  DICK. 


of  6  G.  4.  c.  16.  s.  127.  are  confined  to  discharges 
by  bankruptcy  or  insolvency  occurring  after  the  passing 
of  that  act?  or,  whether  they  also  comprise  dis- 
charges happening  before  that  period?  It  is,  there- 
fore, material  to  consider  what  the  law  was  before 
that  act  passed;  and  we  must  see  what  was  the  lan« 
guage  of  the  former  acts  relating  to  bankrupts,  and 
what  the  language  of  the  clause  in  question  is.  The 
language  of  sect.  127.  is,  "  That  if  any  person  who  shall 
have  been  go  discharged  by  such  certificate  [as  afore- 
said, or  who  shall  have  compounded  with  his  creditors, 
or  who  shall  have  been  discharged  by  any  insolvent  act, 
shall  be  or  become  bankrupt,  and  have  obtuned  or 
shall  hereafter  obtain  such  certificate  as  aforesaid,  un- 
less his  estate  shall  produce,  after  all  charges,  sufficient 
to  pay  every  creditor  under  the  commission  fifteen 
shillings  in  the  pound,  such  certificate  shall  only  pro- 
tect  his  person  from  arrest  or  imprisonment,  but  his 
future  estate  and  effects,  except  his  tools  of  trade  and 
necessary  household  furniture  and  the  wearing  apparel 
of  himself,  his  wife  and  children,  shall  vest  in  the  as- 
signees under  the  said  commission,  who  shall  be  enti- 
tled to  seize  the  same  in  like  manner  as  they  might  have 
seized  property  of  which  such  bankrupt  was  possessed 
at  the  issuing  the  commission.''  If  there  has  been  such 
previous  discharge  as  the  act  contemplates,  it  does  not 
protect  them  from  the  claim  of  the  assignees,  but  vests 
the  property  in  them.  5  G.  ^.  c.  30.  s.  9.  was  the  only 
act  in  force  before  6  G.  4.  c.  16.;  and  that  act  provided 
for  the  discharge  of  the  person  of  the  bankrupt  only, 
but  enacted  that  his  future  effects  should  be  liable ; 
and  there  was  a  provision  in  the  insolvent  act  applica- 
ble to  fiiture  effects,  by  which  the  assignees  might 
seize  in  execution  the  future  effects  of  the  party.  Until 
6  G.  4.  C.16.,  therefore,  bankrupt's  goods  were  liable  to 
the  claim  of  each  separate  creditor,  and  to  that  also  of 


IN  THE  Fourth  Year  op  WILLIAM  IV. 


129 


bis  assignees  under  the  insolvent  act,  and  between 
them  there  might  be  competition  as  to  who  should 
first  seize.  The  effect  of  6  G.  4.  c.  16.  is  to  take  away 
this  competition  of  creditors  inter  se,  and  to  destroy  the 
claims  of  the  assignees  of  an  insolvent  debtor  who  after- 
wards becomes  bankrupt.  Look  at  the  language  of 
5  G.S.  c.  30.  and  6  G.  4.  c.  16.  There  b  a  provision 
in  sect.  135  of  6  G.  4.  c.  16.  that  the  act  shall  be  con- 
strued beneficially  for  creditors.  And  should  it  turn 
out  that  the  provision  in  6  G.  2.  is  pointedly  guardedj 
seas  to  apply  only  to  discharges  after  that  act,  and  that 
the  provision  in  6  G.  4.  is  general,  without  any  such 
caution  or  guard,  why  should  not  6  G.  4.  c.  16.  s.  1S7. 
receive  a  general  construction,  and  apply  to  all  dis- 
charges, whether  before  or  after?  Now  5  G.  2.  c.  30. 
s.  9.  enacts,  "  That  from  and  after  24th  JuHie  1732,  in 
case  any  commission  of  bankruptcy  shall  issue  against 
any  person  or  persons  who  c^ier  the  said  2^h  June 
1733  shall  have  been  discharged  by  vhrtue  of  this  act, 
or  shall  have  compounded  with  his,  her,  or  their  ere* 
ditors,  or  delivered  to  them  his,  her,  or  their  estate  or 
effects,  and  been  released  by  them,  or  been  discharged 
by  any  act  for  the  relief  of  insolvent  debtors  tffier  the 
time  aforesaid/*  that  then  and  in  either  of  those  cases 
the  body  only  shall  be  free  from  arrest,  but  their  future 
effects  shall  remain  liable  to  the  creditors.  Industrious 
attention  is  therefore  bestowed  to  confine  the  opera- 
tion of  that  act  to  discharges  of  bankrupts  and  insol* 
vent  debtors,  where  the  discharges  are  subsequent  to 
that  act.  There  was  good  reason  for  that  provision ; 
the  regulation  was  new  in  omnibus,  and  it  would  have 
been  unjust  to  have  visited  with  new  punishment  'a 
discharge  which  at  the  time  it  occurred  was  subject  to 
no  penal  consequences.  Not  so  the  act  6  G.  4.  c.  16; 
for  when  that  act  passed  a  bankruptcy  discharge  undei* 
5  G.  2.  c.  30.  after  a  previous  discharge  under  that  act  as 
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Elstov 
and  Others 

V. 
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18S4*       A  bankrupt,  or  under  a  previous  composition  with  credi* 

""^^^^^      tors,  or  an  insolvent  act,  made  the  future  estate  liable, 

and  Othen   ^^  ^^*  '^  ^^^  pound  were  not  paid  under  the  commis- 

*•  sion  upon  which  the  last  discharge  took  place;  but 

it  only  made  it  so  liable  if  the  creditors  seized;  and  this 

produced  a  race  amongst  the  creditors  who  should  first 

be  in  a  condition  to  seize. 

Section  1S7  of  6  G.  4.  c.  16.  provides,  that  if  any  per- 
son who  shall  have  been  so  '*  discharged  by  eueh  certifr 
caie  as  qforesaid*'  8cc.  (stating  the  clause,  antSf  1S8.) 
The  difficulty  arises  upon  the  use  of  the  word  ''  such»" 
such  certificate  as  aforesaid.  Had  that  word  been 
omitted,  there  would  have  been  nothing  to  have  confined 
the  other  discharges  by  composition  with  creditors  or 
discharge  by  an  insolvent  act.  Had  those  words  therefore 
stood  by  themselves,  there  was  nothing  to  confine  them 
to  discharges  after  6  G.  4.  c.  16.  came  into  operation. 
But  it  was  argued,  that  the  words  **  discharge  by  suck 
eeriifieaie  as  aforesaid^*'  are  confined  to  discharges 
since  6  6. 4.  c.  16.,  and  have  the  same  efiect  also  as  to 
discharges  by  composition  or  by  the  insolvent  debtors' 
act.  The  court  may  doubt  whether  that  is  a  legitimate 
conclusion ;  but  taking  the  words  ''  such  certificate  a» 
aforesatd^^  if  confined  in  their  operation  to  discharges 
by  certificates  obtained  since  6  G.4.  c«  16.,  is  6  G.4.C.16. 
confined  to  the  discharges  by  certificates  &c.  (in  thecom- 
mepcement  of  theclause)  since  that  act?  Sect  ISl  is  the 
first  of  several  sections  relating  to  certificates,  and  pro* 
vides  that  every  bankrupt  who  shall  have  duly  surren- 
dered and  in  all  things  conformed  himself  to  the  laws 
in  force  concerning  bankrupts  at  the  time  of  issuing 
the  commission  against  him,  shall  be  discharged  from 
all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  by  this  act  made  provable 
under  the  commission,  in  case  he  shall  obtain  a  certifi- 
cate of  such  conformity  so  signed  and  allowed,  and 
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ISl 


V. 

Baaddicx. 


sobjeet  to  such  proTisions  as  in  that  act  are  after  di-  18S4. 
rected;  and  s.  122  provides  how  future  certificates  are  ^"^^^^ 
to  be  signed,  introducing  an  alteration  of  the  previous  nnd  Othefs 
law.  Both  those  sections  refer  to  certificates  intro- 
duced de  novo  by  those  clauses.  Those  sections  apply 
to  the  new  certificates  introduced  by  6  G.  4.  But 
those  are  not  the  only  subjects  to  which  the  words 
"  such  certificate  as  aforesaid"  are  referable;  there  are 
other  sections  which  extend  to  every  species  of  certifi- 
cates. Section  128  applies  not  to  certificates  under  6 
6.  4*.  c.  16.  but  to  certificates  signed  previously  to 
6  0. 4.  c.  16.  but  defective  as  to  signature  of  one  cre- 
ditor, and  one  creditor  only.  That,  therefore,  b  ano- 
ther description  of  certificate  to  which  the  word 
**  luch'*  in  sect*  127  would  apply.  But  the  next  sect. 
196  seems  decisive.  That  clause  provides,  **  that  any 
bankrupt  who  shall,  after  Am  certificate  shall  have  been 
allowedi  be  arrested,  or  have  any  action  brought  against 
him  for  any  debt,  cUim,  or  demand,  hereby  made 
provable  under  the  commission  against  such  bankrupt, 
shall  be  discharged  on  common  bail.*'  The  words 
there  are  not  "  after  such  certificate  as  aforesaid,*'  or 
bis  certificate  imd^r  this  act;  and  there  are  no  words  to 
confine  it  to  certificates  and  commissions  under  6  G .  4. ; 
and  unless  it  extends  to  certificates  and  commissions 
under  5  G.  2.  *  there  is  no  protection  or  privilege  to 
persons  having  such  certificate.  5  G.  2.  is  repealed,  so 
that  the  protection  and  privilege  that  section  gave  is 
gone,  and  no  new  protection  or  privilege  is  given,  un- 
less under  sect.  126.  The  construction  then  of  sect. 
127,  is  plain  $  it  applies,  under  the  words  **  such  certi- 
ficate as  aforesaid,**  to  discharges  under  any  species 
of  certificate,  either  under  5  G.  2.  c.  SO.  or  6  6.  4. 
c*  16.,  and  to  every  discharge  by  composition  or  insol- 
vency either  before  6  G.  4.  or  after ;  and  there  are  two 
cases  where  it  must  have  been  so  considered.    The 
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1834.       King*s  Bench  does  state  its  opinion  though  unnecessa- 
^'IT'^^^     lily ;  and  whoever  rememhers  that  great  and  eminent 

Elston  t^«»  .•».  .  1  V 

and  Oiben    man  Lord  Tenterden^  will  bear  testimony  to  the  pectuiar 
^    ^'  and  great  caution  with  which  he  abstained  from  deciding 

unnecessary  points.  In  Fowler  v.  Cosier  (a)  there  had 
been  three  commis^ons  against  the  defendant.  The 
third  was  insisted  to  be  a  void  commission,  which  it 
could  not  have  been  unless  6  G.  4.  c.  16.  applied  to 
commissions  issued  under  the  previous  statutes  relating 
to  bankrupts ;  that  court  then  acted  on  the  principle 
that  section  127  was  applicable  to  that  case,  not  can 
its  judgment  be  otherwise  supported.  In  Robinson 
T.  Score  {b)  there  had  been  one  commission  before  6 
O.  4.  c.  16.  and  another  after.  The  defendant  when 
sued  pleaded  bankruptcy.  I  agree  that  it  was  not  ne- 
cessary in  that  case  to  decide  whether  stat*  6  G.  4.  c. 
.  16.  applied  to  commissions  founded  on  5  6.  2.  c  30«; 
for  either  6  O.  4.  c«  16.  does  or  does  not  apply  to  by* 
gone  commissions ;  if  it  does  not,  you  have  a  discharge 
valid  under  6  G.  4.  c.  16.  because  you  have  one  com- 
mission only,  and  cannot  count  preceding  commissions; 
if  6  G.  4.  c.  16.  does  apply,  and  you  can  count  them, 
then  sect.  127  of  6  G.  4.  c.  16.  is  a  discharge;  for  it 
would  be  most  unreasonable  that  he  should  be  sued 
when  he  could  not  be  taken  in  execution,  and  when 
he  could  have  no  property  liable  to  an  execution.  It 
was  argued  on  6  G.  4.  c.  16.  and  its  operation;  and 
the  court  expressed  their  opinion^  after  consideration, 
that  it  was  a  case  within  sect.  127.  applicable  to  dis- 
charges by  commission  previous  to  6  G.  4.  c.  16. 

We  are  of  opinion,  on  the  contrast  of  the  language  of 
6  G.  4.  c.  16.  with  that  of  5  G.  2.,  and  of  those  two 
cases,  that  this  case  is  within  6  6.4.  c.l6.,  and  that  you 
may  apply  that  act  to  by-gone  commissions  issued 


(o)  10  B.  6c  Cr.  427. 


(h)  3  Bar.  &  Adol.  338. 
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under  6  Geo.  2.  c.  30.,  or  5  Geo.  4.  c.  98.  Mr.  FoUeii       1834. 
pressed  that  such  a  decision  would  take  away  from      ^^^^^ 
assignees  of  an  insolvent  their  chance  of  obtaining  his    and  Others 
fiiture  property.  No  doubt  it  will  have  that  operation ;     Baj^DDicK 
but  we  think  that  so  minute  an  interest  in  those  assignees 
as  not  to  affect  the  general  interest  conferred  by  this 
act,  and  that  our  decision,  by  taking  away  the  previous 
competition  among  creditors,  does  not  militate  against 
the  construction  which  we  feel  ought  to  be  given  to 
6  Geo.  4.  c.  16« 

Rule  discharged. 


Owen  against  Burnett. 

A  SSUMPSIT  against  a  carrier  for  not  safely  carrying  A  case  con- 

a  case  of  the  plaintiff's  containing  a  looking-glass  iog-glass  of 

from  London  to  LymingtoUi  or  safely  delivering  the  *^^®  ^^''ved 

same  according  to  the  direction  on  the  said  case,  but  on  the  outside 

on  the  contrary  so  carelessly  conducting  himself,  that  J^^Ji  j^ 

by  default  of  him  and  his  servants  the  said  looking-  rectedto^'Col. 

glass  became  and  was  cracked,  broken,  and  injured.  jMmingtonp^ 

At  the  trial  before  Gurney  B.,  at  the  London  sittings  was  delivered 

-__.,  .  -.  ^ftix         lesat    nt  the  office  Of 

after  TrtnUy  term,  it  appeared  that  on  \%i\\June  1831,  the  defendant, 

the  plaintiff,  a  looking-glass  maker,  had  sent  a  glass  acojnr^car- 

valued  at  37/.  in  a  wooden  case  marked  on  one  side  and  booked 

"Pkte  Gkss'*  and  "keep  this  side  up,"  and  on  one  ^^^^^^.^ 

Its  size  was 
considerable,  and  its  weight  five  cwt.;  a  notice  was  fixed  in  the  cameras  office  par- 
saant  to  11  Geo.  4.  and  1  WilL  4.  c.  68.;  no  price  was  paid  for  its  carriage,  but  for 
booking  only  ;  no  declaration  of  its  nature  or  value  was  made  on  behalf  of  the  plain* 
tiff  pursuant  to  sect.  1  of  the  act ;  nor  was  any  increased  rate  of  charge  for  the 
•neater  risk  and  care  incurred  in  its  conveyance,  or  any  engngement  to  pay  the  same 
asked  or  accepted  by  the  defendant's  servant  on  receiving  the  package.  It  arrived  in 
hfmington^  and  was  forwarded  from  thence  on  a  narrow  truck  without  springs,  along 
a  smooth  road  to  the  EUhm,  where  it  was  discovered  to  be  broken*  The  jury  found 
negligence,  and  gave  the  plaintiff  a  verdict  for  the  value  of  the  glass:  Held,  on 
motion  to  enter  a  nonsuit,  that  the  nature  and  value  of  the  article  in  the  case  not 
having  been  declared  at  the  time  of  delivering  it  at  the  defendant's  office,  and  gross 
negligence  not  being  found  by  the  jury,  the  carrier  was  protected  by  the  express 
words  of  11  Geo.  4.  and  1  Will,  4.  c.  68.  s.  1. 
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ISJI*       cJse  **  teep  this  edge  up,"  directed  to  "  Colonel  Shed- 
-^-^       ^Smy  Etmsy  Lymmgloii,''  on  a  spring  van  driven  by  his 
^^.**        carman  to  the  defendant's  waggon  office,  White  Horse 
E^v>i'-      YarJy  Friday  Street,    The  plaintiff's  packer  proved 
that  the  glass  was  screwed  to  and  through  the  back  of 
the  case,  but  no  battins  or  bavms  or  laths  were  used 
ixiside  the  case  to  prevent  the  glass  coming  too  near 
the  bottom  or  evl^^s  of  it.     It  was  booked  at  the  de- 
fendant's ofBctN  ami  the  booking  paid  for  by  the  plain- 
tiff's canttan>  without  its  value  being  asked  or  declared, 
jmJ  wichoiit  any  increased  charge   or  engagement  to 
pay  the  ^auie  by  way  of  insurance,  being  accepted  by 
the  bcK>HtVjH>r.     The  contents  of  the  case  were  not 
thcix^  exAnunciL  A  notice  framed  pursuant  to  1 1  Geo.  4e* 
ami  I  *•  *'"  i.  c.  G&  s,  ^,  and  3.,  \^a\  was  affixed  at  the 
ite^  ill  a  conspicuous  part  of  the  defendant's  office, 
iMHier  a  (vnl-house  against  the  warehouse  wall,  where 
nH  j^HHb  5»«it  Rmt  rarriiigi?  were  drfivered.    On  the 
^HH^  dv^Y  th^*  ca<e  was  di:>p^itcked  by  the  delodant's 
w^ii^xHi  h  tt*^  tl,tt  oo  scft  baJess.  aisd  oo  arririDg  al  Zy- 

y*"^  ^  4v  «^  fk^lv*^  t^  ^^^>s;.ba»  4«  Jft  «cw  jf  »>r'if  t  pMVd  M  the 
»  M  \v>i^  >^  «K  .x^>»  ^-i  •  ..>  4.  c«  SS.^  u:c 4. •.■<<:  "^  Aa  act  Jbr  ti«  «ore 
^  ivv%v  j^^v^vN  v»t  ^  «.»».  cvMviTc.rv  scjof-^v.Hra  ro(rcr'<*%3C%  and  oilier 
y\v»j>  Ni-oH*  s>*>'vtx  «^,  >  .V.  v>'ir<  'K*  ifl»  *%.  it  .r  -X  r-  p«icrs  or  packages 
,^.%\v.n4  »»  «KMft  1^-  oifu*^«s«^f  4r  oa>aArf.  ale  v^Ak  aad  caaleMi  aC 

\v*  ,\  .\  K»v>K  ^x*v»  ►  V'a  v.<  4*1^  ^a.^vii^  1*  *r  owvryrd  lot  hire^ 
^  v\\  ..|S  tx    V    •v>^  I   ,"»    .'      ♦^NS5.'»^*.r  cv»  c.-i  in^  jviii  or   silver 

,v*  -      *  '^  \'..»«.*v  ,\    »    >»      ^^'''^ji  ><Ji  V    *r  ui  -  ;*«a  ««"  sat^-  is  a  aaoo- 

^^.%-.  N«     •«^'.*«w'^   -«   M^   4^<!«.^^  .t«MS.   Ym^sQi,.  Iiii%  BBlri  «f  like 

•■»%•*-  ^>\^     >^   x^  •k* «   N  K»    ^.-v.*.  u   ^^>  ^    Ji-*i.Tji  4C  >-«<.a:«i,  ardent 

I  I    '  «^*H^    *w\^w^v^K    «M» -.*•  ^>^  .«o'i«w«^  j«9MB&faU  m  aVvcr 

giyiii^»,*,  v^.x*   %.,N    «  >N  V*    %>^>^  »    **  A    ••**,  «^«ti*^c  aip  •■(i  atiker 
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mngUmy  was  laid  flat  on  a  long  narrow  brewer's  truck  1834. 
without  springSi  and  with  its  edges  extending  much 
over  the  sides  of  the  truck.  Thus  placed,  it  was  drawn 
hj  one  horse  along  a  smooth  road  for  about  a  mile  to 
the  house  of  Col.  $.,  and  left  in  the  passage  there.  Up 
to  this  time  no  rattling  of  broken  glass  had  been  heardj 
hat  when  unpacked  it  was  found  to  be  broken,  and 
was  sent  back  to  the  plaintiff,  who  refused  to  take  it  or 
psy  for  the  carriage.  Coleridge  Serjt.  for  the  defend- 
ant contended  that  the  plaintiff  must  be  nonsuited,  the 
value  and  nature  of  the  package  not  having  been  de- 
clared by  the  person  deHvering  it,  and  no  increased 
charge  or  engagement  to  pay  it  having  been  accepted 
hy  the  person  receiving  the  package.  The  learned 
Won  reserved  the  point,  giving  leave  to  move  to  enter 
a  nonsuit,  and  left  it  to  the  jury  to  say,  whether  it  was 
earefuUy  carried  from  London  to  the  place  to  which  it 
was  directed  (a),  and  whether  the  defendant  was  guilty 
of  any  negligence  which  occasioned  the  accident ;  adding, 
that  if  it  had  happened  by  negligence  of  the  plaintiff 
or  his  packer,  the  defendant  was  entitled  to  a  verdict ; 
and  secondly,  whether  a  notice  was  put  up  in  the  de- 
fendant's waggon  office,  pursuant  to  1 1  Geo.  4.  and 


(»  pma^,  tlie  increased  charge  over  and  above  the  common  and  ordinary 
clttrge  for  carriage  Is  as  follows : 

For  any  diataaoe  For  each  poanil  stt iling  in  valoe, 

not  etceeding  *the  sum  of 

50  miles one  halfpenny. 

f 5 tliree  farthings. 

100 ••. ..one  penny. 

]  50  three  half  peace. 

300   . • . « « • .seven  farthings. 

{oO   , two-pence, 

IWs  notioe  b  in  the  form  now  universally  adopted  by  the  land  carriers 
«iw  the  above  act. 

(«)  A  carrier  is  bound  safely  to  deliver  a  parcel  at  the  place  to  wliicb 
it  was  directed.  Per  Wood  B.,  BodenAaJii  v.  Benntit,  4  Pri.  3],  recognized 
3  Br.  &  6. 18f ,  by  Dallm  C.  J.  in  Duff  v.  Bvid. 
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18S4.  1  Will  4.  c.  68.  s.  3.  The  jury  found  for  the  defend- 
ant on  the  last  question,  but,  upon  the  firsts  found  that 
the  defendant  had  been  guilty  of  negligence^  aud 
gave  the  plaintiff  a  verdict  for  371.  the  value  of  the 
glass  (a).  A  rule  was  obtained  in  last  term  according  to 
the  leave  reserved  at  the  trial.  Lord  Lyndliurst  ob- 
serving, that  as  it  was  obvious  that  the  mode  of 
conveyance  which  might  suit  a  small  glass,  would  be 
highly  improper  for  a  large  one,  the  knowledge  of  its 
value  was  the  more  important. 

Piatt  showed  cause  in  this  term.  This  case  does  not 
come  within  the  operation  of  1 1  Geo.  4.  and  1  WUl  4. 
c.  58.  s.  1.,  the  object  of  which,  as  appears  from  the 
recital,  was  to  prevent  carriers  from  being  made  liable 
without  adequate  consideration,  for  increased  rbks  in 
conveying  packages,  which,  from  their  small  size,  would 
not  on  the  view  of  them  appear  to  require  more  than  ordi- 
nary care,  though  containing  articles  of  great  value  {b). 
Among  these  articles  '*  glass"  is  enumerated*  But  in 
the  present  instance  the  case  sent  was  of  considerable 
size,  weighing  5  cwt.,  marked  "  Plate  Glass,"  with 
directions  enjoining  particular  caution,  thus  bearing  on 
the  face  of  it  the  character  of  value.  Now  by  the 
proviso  in  s.  4.  no  public  notice  or  declaration  of  value 
shall  affect  the  common  law  liability  of  carriers  in 
respect  of  any  articles  to  be  carried  by  them,  but  they 
shall  be  liable  as  at  common  law  to  answer  for  loss  of 
or  injury  to  articles  in  respect  whereof  they  may  not  be 
entitled  to  the  benefit  of  the  act  Here,  though  no 
value  was  orally  declared,  the  bulk  and  description  of 
the  package  sufficiently  declared  its  value.  The  act 
was  only  intended  to  put  carriers  in  the  same  situation 

(a)  l^oU,  no  particular  earner  had  been  puiDted  out  bj  consignee.  Sec  3 
Burr.  2680  ;  3  Br.  &  B,  177  ;  1  T.  R.  659. 
(6)  As  in  Balton  v.  Donovan,  4  Dt  &  Aid.  21  < 
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in  which  they  were  before,  in  cases  where  knowledge 
of  the  notice  (a)  usual  before  the  statute  restricting 
their  common  law  liabilityi  could  be  brought  home  to 
the  owners  of  the  goods :  but  in  numberless  cases  for 
losses  occasioned  by  their  gross  negligence  they  have 
been  held  liable,  though  the  goods  were  above  the 
value  limited  in  such  notice,  and  were  not  specially 
entered  or  insured ;  Birkeif  v.  Willan  and  Others  (6), 
Duff  and  Others  v.  Buddie),  Baison  v.  Danovanid), 
Smith  V.  Home  {e\  Lowe  v.  Booth  (/).  Thus  that  notice 
was  held  to  protect  the  carrier  only  in  cases  when  ordi- 
nary care  was  exhibited  by  him ;  nor  has  this  statute  any 
further  operation ;  for  if  it  has,  it  might  be  said  that 
this  glass  might  have  been  sent  the  whole  way  by  the 
truck,  because  its  value  was  not  declared  to  the  car- 
rier (g).  If  then  it  is  granted  that  before  this  acta 
carrier  was  liable  for  gross  negligence  after  the  usual 
notice  given  by  him,  negligence  or  not  was  a  question 
for  the  jury,  and  the  act  does  not  apply*  \_Bayley  B. 
Negligence  is  found  to  have  existed,  but  not  its  cha- 
racter or  amount.  If  the  case  should  be  sent  to  another 
jury  on  account  of  the  insufficiency  of  the  verdict  on 
that  head,  the  question  raised  for  the  defendant  on  the 
act  might  be  put  on  the  record.] 


1834. 


Coleridge  Serjt.  and  W^  C.  Rowe  contrA  for  the 
defendant.    The  general  wOrds  of  the  enacting  part  of 

(•)  In  Swuth  T.  Home,  8  Taant.  146.  Burrwtgh  J.  fixed  the  dmte  of  the 
first  reoogoition  of  the  doctrine  of  notice  to  be  t783 ;  Forward  ▼•  Pittard, 
1  T.  R.  27.  aod  lamcDted  its  having  been  ever  introduced  into  Wetimifuier 
HtU. 

(b)  S  B.  &  Aid.  556.        (c)  3  Br.  &  B.  177.        (d)  4  B.  &  Aid.  tu 

(0  8  Taunt.  144.  (/)  13  Pri.  S29. 

(g)  It  amy  b« remarked,  that  by  proviso  in  sect.  8^  '<  notliingin  the  act  is 
to  be  deemed  to  protect  carriers  from  liability  to  answer  for  loss  or  injury 
to  any  articles  arising  from  tlie/Wonioui  acU  of  any  servant  in  their  employ, 
«>r  to  protect  tuch  tertant  from  liability  for  any  loss  or  injary  oceuwned  byi 
kUfenmmLnegUei  or  mUcinidmet}*'  gnm  negligence  by  the  carrier  or  bis 
Servant  being  thus  left  as  at  oammoii  law* 
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18S4. 


OWSM 

V. 

Bdrhbtt. 


8.  l.|  cannot  be  restrained  from  due  effect,  because  the 
mifichiefB  recited  out  in  the  preamble  are  only  pointed 
6'ut  in  particular  words  (a).  That  section  is  to  be 
read  by  itself  absolutely,  being  intended  to  protect 
carriers,  whether  of  large  or  small  packages,  by  means 
of  the  declaration  prescribed.  It  enacts,  that  no  carrier 
by  land  for  hire  shall  be  liable  for  the  loss  of  or  injury  to 
several  specified  articles  (&),  including  glass,  contained 
in  any  parcel  or  package,  which  shall  have  beenddivered 
either  to  be  carried  for  hire^  or  to  accompany  the  person 
of  any  passenger  in  any  public  conveyance,  when  the 
value  of  the  article  contained  in  the  package  shall  ex- 
ceed lOL,  unless  at  the  time  of  delivery  at  the  receifing 
house  of  such  carrier,  or  to  his  book-keeper,  coachman, 
or  other  servant,  for  the  purpose  of  being  carried  or  ac- 
companying the  person  of  such  passenger  as  aforesaid, 
the  value  and  nature  of  such  article  shall  have  been  de- 
clared by  the  person  sending  or  delivering  the  sane, 
and  such  increased  charge  as  thereinafter  (in  sec.  S.) 
mentioned,  or  an  engagement  to  pay  the  same,  be  ac- 
cepted by  the  person  receiving  such  parcel  or  package. 
By  sect.  3.,  when  any  package  containing  any  of  the 
above  specified  articles  shall  be  so  delivered^  and  its 
value  and  contents  declared  as  in  sect,  1.,  and  such 
value  exceeds  lOA,  such  carrier  may  demand  and 
receive  an  increased  rate  of  charge,  to  be  notified  by 
some  notice  affixed  in  legible  characters  in  some  public 

(•)  See  the  ettet  ooliected  Bae.  Abr.  tit  Statute  (I).  Vol.  &  SSl,6(b 
edit. 

(b)  Fis.  gold  or  iflver  coin  of  this  realn  or  of  any  foreign  alate,  or  uj 
gold  or  ailver  in  a  manufactared  or  onmanofactured  state,  or  any  predots 
stones,  jeipellery,  watches,  cIocIks,  or  time-pieoes  of  any  deseriptioii,  trinkets 
bills,  notes  of  the  goremor  and  company  of  the  banks  ctXnghmi,  Se9flmd, 
and  Irsfmd  respectively,  or  of  any  other  bank  in  Oteal  Briivjit  or  JnUud, 
orders,  notes,  or  seearities  for  the  payment  of  money*  EiigUsh  or  foreign, 
stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pletnve,  gold  or 
silver  plate  or  plated  articles,  glass,  china,  silks  In  a  mannfaetafsd  or 
nnmaBttfaetttied  state,  and  whether  wrought  np  or  sot  wrought  «p  witb 
other  materials,  fars,  or  lace,  or  any  of  then* 
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and  oonspiciious  part  of  the  office,  warehouse,  or  re-  l8S4. 
oehrbg  house,  where  such  packages  are  reoeived  for 
the  purpose  of  conveyance,  stating  the  increased  rates 
of  charge  required  to  be  paid  over  and  above  the 
ordinary  rate  of  carriage  as  a  x^mpensation  tor  the 
greater  rislc  and  care  to  be  taken  for  the  safe  convey- 
ance of  such  valuable  articles :  and  it  further  enacts, 
that  all  persons  sending  or  delivering  packages  con- 
tainbg  such  valuable  articles  as  aforesaid  at  such  office, 
diall  be  bound  by  such  notice  **  without  further  proof 
of  the  sane  having  come  to  their  knowledge.'*  By  s.  9., 
wlien  the  value  has  been  declared,  and  an  increased 
late  paid  or  engagement  to  pay  it  accepted,  the  carriers 
are  to  give  receipts  for  the  package  acknowledging  it 
to  have  been  insured,  and  are  to  lose  the  benefit  of  the 
act  if  they  do  not  give  such  receipt  or  affix  the  notice 
specified  in  sect.  9.  Sect.  4.  has  been  stated  (a).  Bys.0. 
every  office  &c.  used  by  a  carrier  for  receiving  parcels 
to  be  conveyed,  is  to  be  a  receiving  house  within  sect.  1. 
The  object  of  these  and  other  provisions  of  the  act 
was  to  put  an  end  to  nice  questions  of  liability,  and  lay 
down  a  broad  rule  of  dealing  between  carriers  and 
owners  of  property,  which  should  be  suited  to  the 
changed  circumstances  of  modern  society.  To  effect 
this  object  the  legislature  has  exempted  carriers  from 
Bability  for  loss  or  injury  who  has  not  declared  the 
nature  and  value  of  the  article  carried.  So  that 
eien  if  a  package,  which  by  its  description  or  sise 
vould  put  the  carrier  on  his  guard  as  to  its  value, 
vas  brought  to  him  or  has  coachman  &c«  for  carriage, 
a  declaration  of  that  value  is  equally  necessary,  or  he 
is  protected  by  the  words  of  sect.  1.  Glass,  which  b 
one  of  the  articles  specified,  refutes  the  argument  that 
file  act  only  extends  to  articles  of  great  value  packed 
in  small  compass,  for  its  value  increases  with  its  sise« 

(•)  Pftge  IStf. 
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18S4.       If  its  value  did  not  eueed  lOL,  the  carrier  would  have 
been  liable,  without  any  declaration ;  but  if  it  did,  its 
size  was  not  that  information  of  its  value  to  which  he 
was  entitled  by  the  act,  which  required  its  value  and 
nature  to  be  declared,  that  he  may  apportion  the  in- 
creased rate  of  insurance  accordingly.    On  this  view 
of  the  act,  it  might  be  contended  that  even  if  no  notice 
were  affixed  in  the  office,  a  declaration  of  nature  and 
value  will  be  a  condition  precedent  to  bringing  an  action 
against  a  carrier  in  cases  within  sect.   1*,  except  the 
loss  accrued  by  the  felonious  acts  provided  against  by 
sect.  8.    It  has  been  argued  that  this  act  is  to  be  sub- 
stituted for  the  notice  by  which,  before  it  passed, 
carriers  by  their  own  act  attempted  to  limit  their 
common  law  liability.    To  sustain  a  defence  grounded 
on  such  a  notice,  J.  e.  to  prove  a  special  contract  be- 
tween the  parties  for  the  carriage  on  specified  terms, 
it  was  necessary  to  bring  home  to  the  party  whose 
goods  had  been  lost  or  injured,  a  knowledge  that  the 
carrier  had  so  limited  his  liability  (^r).    But  that  is  now 
altered  by  sect.  3.     If  a  package  is  delivered  at  any 
intermediate  place  on  the  road  between  the  termini 
of  the  journey,  and  no  declaration  of  the  nature  and 
value  be  made,  will  not  sect.  1.  apply  to  relieve  the 
carrier  from  liability  for  loss  of  or  injury  to  the  articles 
enumerated.,  although  no  notice  is  put  up  pursuant  to 
sect.  2  and  3,  in  the  office,  warehouse,  or  receiving 
house  where  such  package  is  delivered,  but  only  in  the 
offices  at  the  ends  ? 

Then,  if  the  carrier's  exemption  from  his  original 
liability  no  longer  stands  on  the  contract  made  with 
him  in  derogation  of  the  common  law,  but  on  the 
act  of  parliament,  the  words  of  the  latter  in  sect.  1 
and  S  must  inevitably  prevail;  and  it  can  hardly  he 
said  that  since  this  act  the  legislature  intended  that 
a  carrier  should  be  bound  to  carry  at  increased  risks 

(a)  Gouger  ▼,  Jolly,  Holt's  C.  N.  P.  318 ;  Clayton  v.  Hun*,  3  Camp.  tT. 


Owen 

V. 
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where  he  had  not  an  opportunity  to  receive  an  increased  1834. 
rate  of  profit*  Besides,  in  the  cases  cited,  as  well  as  in 
Brooke  v.  PickuAck  [a\  the  jury  found  gross  negli- 
gence, without  reference  to  the  nature  of  the  articles  Borhett. 
conveyed*  In  the  latter  case  the  trunk  which  was 
rifled  had  either  not  been  placed  on  the  coach  at  all, 
or  insecurely  placed  there.  The  placing  this  package 
on  the  truck  might  be  injudicious :  but  gross  negligence 
or  wi]ful  fflisfeazance  is  not  here  found  (b).  [They  were 
here  stopped  by  the  court.] 

Bayley  B.  (c). — ^We'  entertain  no  doubt  that  this 
ease  is  within  this  act.  The  article  carried  falls  within 
the  words  used  in  the  first  section,  so  that  unless  we 
see  something  there  restraining  its  operation  to  par* 
ticular  descriptions  of  glass,  and  excluding  it  from  this 
particular  one^  the  act  applies.  Now  it  has  been 
argued  for  the  plaintiff  that  the  section  does  not  apply 
to  the  glass  article  in  question,  because  it  was  of  con- 
siderable size  and  weight;  and  it  appears  from  the 
preamble  to  section  1.  that  increased  risk  had  arisen 
to  carriers  from  the  practice  of  sending  by  public  con- 
veyances by  land  for  hire,  packages  containing  money, 
hills,  notes,  jewellery,  and  other  articles  of  great  value, 
in  small  iompass,  without  such  notice  to  them  of 
their  nature  or  value  as  would  enable  them  by  due 
^igence  to  protect  themselves  against  loss  by  depre- 
dation. But  is  the  enacting  part  controlled  by  those 
words  of  the  preamble  ''  articles  of  great  value  in  small 
compass  V*  If  it  had  been  the  intention  of  the  legis- 
lature to  confine  the  provisions  of  sect.  1.  to  the  articles 
of  small  size  but  great  value  there  enumerated,  they 
would  have  been  found  not  only  in  the  preamble,  but 

(«)4Bingh.8l8. 

(6)  Fa.  llie  absence  of  that  care  whidi  a  prudent  man  would  take 
•f  Ui  own  property  ;  Bodtnham  ▼.  hemtii,  4  Pri.  31 ;  Duff  v.  Budd,  3  Br. 

(0  LonI  hyndhurn  was  sitting  oa  the  e<][aity  side*   ' 
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18S4.  in  the  enacting  part  of  that  section.  The  tenni  of 
sect,  1.  are  however  general,  and  include  every  thing. 
Among  the  articles  which  it  enumerates  is  glass,  the 
value  of  which  mcreases  with  its  size ;  but  it  also  men- 
tions plated  articles,  the  value  of  which,  at  least  as  com* 
pared  with  plate»  is  not  in  any  degree  oommensunte 
with  the  sice  of  the  article.  The  terms  of  the  section  are 
general,  and  there  seems  no  reason  why  it  should  not 
be  applied  to  any  glass  article  if  exceeding  lOl.  in  value. 
The  carriage  of  glass  requires  particular  attention,  and 
imposes  peculiar  risk  on  the  carrier,  from  the  brittle 
nature  of  the  commodity ;  and  the  term  ''  glass"  in  the 
act  being  unlimited,  we  should  not  be  justified  in 
saying  that  it  applies  to  small  glasses  only,  and  not  to 
glass  of  every  description.  The  object  of  the  legis- 
lature was  to  enable  the  carrier  to  provide  against  the 
common  accidents  of  a  journey,  and  not  merely  against 
theft.  Then  there  is  a  stipulation  applicable  to  this 
particular  article  of  glass,  that  the  carrier  shall  not 
be  liable,  unless  the  nature  and  value  of  the  article  be 
declared  and  an  increased  charge  or  an  engagement  to 
pay  it  be  accepted  by  the  person  receiving  the  package. 
That  had  a  twofold  object,  viz.,  .the  apprising  the 
carrier  of  the  nature  of  the  article,  in  order  \fi  his  giving 
it  the  greatest  degree  of  protection  on  the  road,  ami 
the  giving  him  increased  compensation  for  his  greater 
risk  and  liability.  But  in  this  case  he  was  only  paid 
according  to  the  rate  for  an  ordinary  risk,  though  notice 
was  fixed  in  the  office  of  the  terms  on  which  glass 
would  be  carried.  I  think  that  this  case  is  within  the 
act,  and  that  therefore  the  plaintiff  cannot  recover  for 
the  loss  sustained;  no  wrongful  conduct  or  gross 
negligence  amounting  to  a  misfcazance  having  been 
established  to  take  the  case  out  of  the  protection 
intended  by  the  statute.  Gross  negligence  has  in  man; 
cases  been  held  to  affix  a  liability  on  a  carrier  to  which 
he  would  not  have  otherwise  been  subject.    Thus,  had 
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the  defendant  dafibed  the  glass  on  the  ground,  that       18S4. 

wrongful  act  would  have  made  him  liable.    In  one  case 

where  the  carrier  was  held  liable  as  for  gross  neg* 

I/fence,  lie  delivered  the  article  ta  a  wrong  person  (a) : 

in  others,  a  mode  of  oonveyanoe  di£brent  from  that 

agreed  for  was  substituted  (6)i  and  in  anotheri  the 

article  was  carried  to  a  point  beyond  the  right  one,  or^ 

as  in  Smith  v.  Home  (c),  it  was  left  unprotected  in  a 

cart  in  a  street  in  London.   In  all  those  cases  misfeaz- 

ance  had  taken  place ;  whereas  here  there  is  no  mis- 

feazance  or  gross  degree  of  negligence  throwing  the 

responsibility  on  the  carrier  notwithstanding  the  act. 

The  supposed    negligence  here   imputed  is  that  of 

carrying  a  package  containing  glass  on  a  truck  for  a 

mile  along  a  hard  smooth  road.     But  if  that  mode  of 

carriage  was  not  the  Safest,  stilli  had  the  carrier  been 

iofomied  of  the  value,  he  might  have  used  a  greater 

caution  amounting  to  extraordinary  diligence.    The 

oomequenoe  is,  that  the  rule  for  entering  a  nonsuit 

must  be  tmide  absolute. 

Vaughan  B. — On  the  plain  construction  of  this  act 
1  am  of  opinion,  that  in  order  to  make  the  Carrier 
liable  the  consignor  is  bound  to  make  a  declaration 
to  him  of  the  nature  and  value  of  the  goods  to  be  con- 
veyed, when  they  are  of  any  of  the  kinds  enumerated 
in  sect.  1. ;  and  that  so  doing  is  a  condition  precedent 
to  any  right  to  sue  the  carrier.  Had  gross  negligence 
appeared,  the  carrier  would  have  been  liable  notwith- 
standing the  act. 

BoLLAND  B.  had  left  the  court  to  attend  chambers. 

GuRKEY  B. — I  concur  in  thinking  that  In  this  case 

(«)  Bhrkett  r.  WilUn,  9  B.  Ac  Aid.  356  ;  Dm/t.  Budti,  3  Br.  &  Bingli. 
^;fay  tittilar  drcunifUnoBt. 

(ft)  Vis.  Stage-coach  (or  mall;  Oamgtt  y.  WHlan,  5  fi.  &  Aid.  55; 
'^fut  f.  Fa^,  5  id.  34«  ;  Wright  ▼.  Snell,  b  id.  350. 

(c)  8  Taunt.  144  ;  Holt*s  N.  P.  C.  643.  la  AilMn  t.  Dtmovan,  4  B. 
&  Aid.  tl,  the  paiccl  was  left  in  the  mail  in  the  street  at  Berwiek-m-Tweed, 
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the  declaration  of  the  nature  and  value  of  the  glass  was 
a  condition  precedent  to  recovering  against  the  car- 
rier for  any  thing  short  of  wilful  misfeazance.  I  was 
of  that  opinion  at  the  trial,  but  as  the  question  on  the 
act  was  new,  I  thought  it  safest  by  giving  leave  to  ino?e 
to  bring  it  for  the  consideration  of  the  court. 

Rule  absolute. 


PoB  on  demise  of  Maslin  against  Packer* 

Ad  eject-  rpYRWHITT  had  obtained  a  ruloi  calling  on  the 

brought  and  lessors  of  the  plaintiff  to  show  cause  why  all 

notice  of  trial  further  proceedings  should  not  be  stayed  till  the  taxed 

cemher  for  the  costs  of  a  former  ejectment  brought  in  the  K.  B.  on 

btt^JuK  *^®  demises  of  the  defendant  and  one  Pettit,  for  the 

paying  the  same  premises,  against  the  present  lessor  of  the  plain- 

o"foTOer  eject-  **^  *"^  ^^^  ^^^  ^^^*^  (^)  ^^  ^^  action  for  the  mesne 
ment,  brought  profits  of  the  Same,  brought  by  the  defendant  against 
premises  by  him  should  be  paid.  The  affidavit  of  the  defendant's 
the  defendant  attorney  stated,  that  on  13  May  1833  the  present  lessor 
lessors  of  the  of  the  plaintiff  was  served  with  an  ejectment  on  the 
which  fude-  demises  of  the  defendant  and  another,  to  recover  the 
ment  had  been  premises  in  question,  and  that  judgment  was  signed 

the  casual*'      ^^  ^*  ^*  against  the  casual  ejector,  and  the  defendant 

ejector,  and 

F^d  *to  tSr      ("^  ^**  ^'  Pinc*ard  y.  Uw,  4  East,  585.    See  contrl,  as  to  dtm^^s  in 
defendant.    A  ^^^^  f^c  mesne  pro6ts.  Dot  v.  Barclay,  15  East,  S5S» 
rule  after- 
wards obtain- 
ed for  staging  the  proceedings  in  the  second  ejectment  till  such  costs  were  paidf 
together  with  those  of  an  action  for  mesne  profits,  was  made  absolute.     Such  a  rule 
wul  not  be  enlai^pd  in  order  to  set  off  the  costs  claimed  against  any  to  which  the 
lessors  of  the  plamtifT  may  become  entitled  on  the  trial  of  the  second  ejectment. 
(See  Reg.  Gen.  HU.  2  WUL  4.  No.  9S.) 
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put  in  possession  by  the  sheriff  on  S9  July.  De-  1834. 
fendant  soon  after  brought  an  action  for  the  mesne 
profits,  which  is  still  pending.  On  30  September  the 
present  ejectment  was  served  on  defendant  to  recover 
the  same  premises,  both  parties  claiming  under  J.  P. ; 
the  defendant  by  his  will,  and  the  lessors  of  the  plain- 
tiff deducing  title  under  an  instrument  said  to  have 
been  executed  by  him.  Issue  having  been  joined  on 
the  17  December^  notice  of  trial  for  the  Berkshire 
assizes  next  ensuing  was  then  given. 

R.  Alexander  showed  cause  on  affidavits  that  the 
declaration  in  the  former  ejectment,  served  on  Maslin, 
was  not  explained,  or  more  than  a  small  portion  read  to 
him,  and  that  he  remained  ignorant  of  its  meaning  till 
the  writ  of  possession  was  executed.  He  also  sug- 
gested that  this  application  was  too  late  after  notice  of 
trial  given,  and  that  at  all  events  the  rule  should  be 
enlarged  till  after  the  trial  of  the  present  ejectment, 
when  the  costs  now  claimed  might  be  set  off  against 
those  recovered  by  the  lessors  of  the  plaintiff,  if  sue-* 
cessfuL 

Tjfrwiiit  in  support  of  the  rule.  First,  as  to  the 
service,  a  sufficient  knowledge  by  Maslin  of  the  ob- 
ject of  the  declaration  appears  on  the  affidavits,  not- 
withstanding the  fact  there  disclosed,  that  Maslin 
interropted  the  explanation  of  the  contents  and  threw 
the  declaration  into  the  street.  It  was  afterwards 
seen  in  his  attorney's  hands.  Next,  this  rule  was  ob- 
tained in  time ;  for  no  expense  can  be  fairly  supposed 
to  have  been  yet  incurred  in  preparing  for  trial  at  the 
next  assizes.  In  Doe  d.  XJhtidwick  v.  Law  (a),  where 
a  similar  objection  was  made,  the  rule  had  not  been 

(a)  {  Bla  R.  1158. 
VOL.  lY.  I* 
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1834.  obtained  till  six  days  before  the  day  for  which  notice  • 
of  trial  of  the  second  ejectment  had  been  giren  at  the 
sittings ;  but  though  the  expense  of  preparing  for  trial 
and  bringing  witnesses  to  town  had  been  there  in- 
curred according  to  the  notice,  the  rule  was  made 
absolute.  On  the  last  point,  Reg.  Gen,  HiL  Z  W.  4. 
No.  98,  (a)  shows,  that  the  costs,  eten  if  cotenopo- 
raneous,  could  not  be  set  off  between  the  parties  to 
the  prejudice  of  the  attorney's  Hen. 

Bayley  B. — Under  all  the  circumstances  of  this 
case,  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  Application  should  have  been  made  to  the 
Court  to  set  aside  the  judgment  against  the  casual 
ejector  on  the  ground  of  any  irregularity  which  might 
have  been  supposed  to  have  existed  in  tlie  service ;  but 
no  such  application  was  made  even  after  the  action  for 
mesne  profits  was  brought.  It  also  appears  to  me,  that 
this  notice  of  trial  could  only  have  been  given  at  so 
early  a  period  as  it  actually  was,  in  order  to  prevefit 
this  motion.  The  rule  is  perfectly  clear^  that  after  a 
party  in  an  ejectment  has  failed  to  appear,  or  has  bad 
judgment,  he  cannot  proceed  in  another  action  to  re- 
cover the  same  premises,  while  the  costs  of  the  foitner 
ejectment  against  him,  brought  on  the  same  tide,  or  be- 
tween the  same  parties,  remain  unpaid.  No  special  cir- 
cumstances exist  in  this  case  to  exclude  the  operation 
of  that  rule  against  the  present  lessors  of  the  pluntiff. 
With  respect  to  the  proposed  etilargement  of  the  rule, 
in  order  to  set  off  the  costs  if  the  present  action  shall 
succeed,  the  costs  now  claimed  would  be  subject  to  the 
attorney's  lien  in  these  particular  suits  against  which 
the  set-off  is  sought ;  so  that  by  the  general  rule  cited 

(a)  AnU,  Vol.  JI.  549. 
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no  wt-dff  of  costs  between  the  patties  Could  be  allowed       1834. 

to  the  prejudice  of  that  Hen.  w^,-^ 

'^    ^  Doe 

V. 

Vauohan  and  Gorkey  B.a  i^oncunrted.  PACitsR. 


Rule  absolute. 


Clarancb  against  MaRbhall^  Clerk. 


D 


EBT  tbr  money  had  and  receited  by  the  defendant  j^^  ^^^^  ^^^ 

to  the  use  of  the  plaintiffs  plea,  general  issue,  defendant's 

The  particulars  of  demand  were  for  121/.  10«.,  for  rent  Tis^edof  cer- 

of  certain  copyhold  land  in  Essex ^  alleged  to  have  be#n  tain  freebold, 

recared  by  the  defendant  on  account  of  the  plaintiffi  ^^a  inter- 

froiii  September  1826  to  September  1833-    At  the  trial  ™i»«d  certain 
,-»'  T»  *        r       1         ..  A.1        copyhold,  to 

before  Gumey  di  at  the  London  sittings  alter  last  w^hichshe 

TrinUy  tertn,  the  circumstances  of  the  ease  were  nearly  ^jj^*"  ^' 

as  follows : — It  appeared  from  the  copies  of  the  court  1804.   She 

rolls  produced  in  evidence,  that  in  Jidy  1790,  Amos  he^Sdi^ 

SMn^  who  had  been  admitted  to  a  copyhold  in  the  fendantandan 

manor  of  OarnonSi  in  Essex,  surrendered  it  to  the  use  w'iio  was^    '^' 

shortly  after 
admitted  to  the  copyhold,  and  married  in  1815.  The  defendant  remained  in  posses- 
sion of  the  freehold  ever  since  as  tenant  by  the  curtesy ;  and  also  o(  the  copyhold  ever 
since,  letting  them  both  from  time  to  time  together  at  an  entire  rent,  and  never 
recognizing  any  right  in  his  daughter  or  her  husband  to  either  copyhold  or  rent.  No 
title  was  proved  except  from  the  court  rolls  of  the  manor.  It  was  insisted  that  the 
defendant's  possession  roust  be  taken  to  have  continued  for  the  protection  of  his 
daoghter's  right,  and  that  he  was  therefore  her  agent  for  receipt  of  the  rent  of  the 
copyhold,  liable  to  ah  action  by  her  husband  to  recover  it,  as  money  had  and  received 
to  bis  use.  Held^  that  the  husband  could  not  maintain  that  action  against  the  de- 
fendant without  proving  such  an  agency,  or  some  recognition  by  him  of  his  dau^hter^s 
ngbt,  so  as  to  establish  ft  privity  between  the  plaintiff  and  defendant,  and  avoid  the 
question  of  title,  which  would  otherwise  have  arisen. 
&ftMt^  the  hiisbaod  might  sue  alen«» 

h  2 
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of  his  will,  by  which  he  bequeathed  his  whole  property, 
consisting  of  some  freehold  intermixed  with  copyhold, 
to  his  widow  for  life,  to  Elizabeth  his  daughter,  wife  of 
J.  Freeman,  for  life,  to  J,  Freeman  for  life,  and  lastly, 
to  his  grand-daughter  (the  wife  of  the  defendant)  for 
life,  and  to  the  survivor  of  the  four  (a).  Mrs.  Marshall 
having  survived  the  three  former  devisees,  and  claiming 
by  descent  as  sole  heiress  of  Swan,  took  possession  of 
the  freehold,  and  in  October  1804  was  admitted  tenant 
of  the  copyhold,  being  described  on  the  roll  as  sole 
heiress  of  EUzabeth  Freeman,  there  described  as  owner 
of  the  fee  to  herself  and  her  heirs.  In  1810  Mrs. 
Marshall  died  intestate,  seised  in  fee  of  both  freehold 
and  copyhold,  leaving  a  daughter  a  sole  heiress,  who  in 
the  November  of  the  same  year  was  admitted  tenant  of 
the  copyhold.  The  defendant  administered  to  his  wife, 
but  it  did  not^appear  whether  he  was  cognizant  of  the 
fact,  that  either  she  or  his  daughter  had  been  admitted, 
nor  was  it  shown  that  the  daughter  was  a  minor  or  not 
at  that  time  (6).  From  the  time  of  his  wife's  death  in 
1810  to  that  of  the  action  brought,  the  defendant  had  the 
entire  uninterrupted  possession  of  the  copyhold  as  well 
as  the  freehold,  and  let  them  from  time  to  time,  but  always 
together  to  one  tenant  at  an  entire  rent(c),  and  constantly 
received  the  rents  without  accounting  to  his  daughter. 
There  was  no  distinct  evidence  whether  the  rents  were 
received  by  him  or  not  in  his  wife's  life-time  after  her 
admission  in  1804,  but  it  was  not  disputed  that  they 

(a)  See  TomiiniMi  v.  Dightm,  1  Peerc  Williams,  149. 

(6)  It  was  suggested,  that  on  the  death  of  Mrs.  Marshall  in  1810,  the 
lord  contrived  the  defendant  to  be  entitled  to  the  copjhold  as  tenant  by 
the  curtesy,  which  he  supposed  to  be  the  custom  of  the  m«nor.  On  sub- 
sequent search  of  the  rolls  no  instance  proving  such  custom  appeared, 
whereas  the  heirs  of  female  copyholders  dying  intestate  leaving  husbands, 
had  been  always  admitted  on  such  deatlis  taking  place. 

(f )  The  copyhold  was  In  valoc  10/,  a  year,  one-fourth  of  the  whole. 
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were^  and  there  was  no  other  evidence  of  the  title  of       1834, 
any  party  to  the  premises  except  from  the  court  rolls. 
In  1815  the  defendant's  daughter  married  the  plaintiff. 


Clarance 
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Marshall. 


Upon  this  evidence,  Coleridge  Seijt.,  for  the  de- 
fendanty  objected  that  the  plaintiff's  claim  being  vir- 
tually for  rent,  and  there  being  no  proof  of  privity 
between  tlie  parties  or  that  defendant  had  ever  admitted 
any  right  of  the  plaintiff  or  his  wife  to  the  copyhold, 
the  question  resolved  itself  into  one  of  title,  which  could 
not  be  tried  in  this  form  of  action,  Marshall  v.  Hop' 
tins  (a) ;  and  also  that  though  the  defendant's  liability 
arose,  if  at  all,  from  an  implied  contract,  the  foundation 
of  which  was  the  wife's  title,  she  was  nevertheless  not 
joined  in  the  action  as  co-plaintiff;  and  the  learned 
Barou  gave  leave  to  enter  a  nonsuit,  subject  to  which 
the  plaintiff  had  a  verdict  for  60/.  A  rule  having  been 
obtained  accordingly, 

Erie  showed  cause.  First,  the  action  of  indebitatus 
assumpsit  for  money  had  and  received,  has  been  held 
to  apply  to  a  case  like  the  present,  where  though  up 
contract  between  the  parties  can  be  shown,  money  has 
come  to  the  hands  of  the  defendant  which  he  has  no 
right  to  keep,  and  which  ought  to  have  been  paid  to  the 
plaintiff,  e.  g,  the  profits  of  an  ofiice  usurped  by  the 
defendant;  Arris  v.  Siukely(b).  The  defendant  came 
into  receipt  of  the  rent  of  the  copyhold  in  1804,  as 
husband  of  the  heiress,  and  continued  in  it  in  her 
right  till  1810,  afterwards  till  1815  as  guardian  of 
his  daughter,  and  since  as  bailiff  or  agent  to  her  and 
her  husband.  That  is  not  a  possession  by  the  de- 
fendant adverse  to  the  right  of  his  daughter,  so  as  to 

(o)  16  East,  309. 

(6)  S  Mod.  260;  see  2  Lord  Rajmond,  703. 
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laiae  a  question  of  dde  which  would  not  be  triable  in 
Uik  form  of  action.  The  defendant  did  not  hold  ad- 
versely to  the  title  of  bis  daughter  but  conaistendy  with 
it,  for  he  having  staid  in  after  her  title  accrued  by 
admission  consequent  on  her  inheritance!  mu«t  be  taken 
to  have  received  the  rent  as  her  baUiff,  though  he 
originally  came  in  in  right  of  his  wife.  The  pre- 
sumption of  law  is^  that  he  entered  as  fatfier  and 
guardian  of  his  daughter,  the  bciressi  in  order  to  pro- 
tect and  preserve  her  possession ;  see  Plowd^t  306; 
Cq.  Lit.  24a  a;  Lii.  s.  896 ;  1  BoUe's  Abridg.  659.  tit 
Disseisin  (C)  pi.  13.  p.  659  (a);  BuU.  N.  P.  102  b, 
Pagey.  Selaby,  And  the  law  will  not  presimie  an 
adverse  claim  by  him.  [Bayley  B.  Doe  v.  Keen  {b) 
shows  that  where  a  mother  died  and  her  copyhold 
descended  to  her  daughter,  she,  if  an  infant,  might 
consider  her  father's  entry  as  being  for  her  use,  so 
as  to  transmit  her  right  to  it  to  her  heirs*]  The  length 
of  his  possession  will  not  make  this  possession  adverse, 
for  the  origin  of  it  being  shown,  it  will  be  presumed 
to  continue  the  same  in  the  absence  of  positive  evi- 
dence to  the  contrary,  J}oe  d.  Fenwick  v.  Reed{c\ 
Arris  v.  Stukely  (d)  was  indebitatus  assumpsit  for 
money  received  by  the  defendant  to  the  use  of  the 
plaintiff  for  the  profits  of  an  office,  and  PoUexfeut  for 
the  defendant,  argued  that  that  form  of  action  would 
not  lie  for  want  of  a  privity  of  contract ;  but  the  court 
held  the  contrary,  saying  an  indebitatus  assumpsit 
for  rent  received  by  one  who  pretends  a  title,  for  in 
such  case  an  account  will  lie.  Hawser  v.  WoIUm^c)  is 
a  case  where  a  woman  whose  rents  had  been  recovered 

(a)  The  passage  in  RoUe  is  thas  stated  in  a  similar  title  and  plackun  !■ 
Viner* — ^If  guardian  t»y  nurture  makes  a  Irase  bj  ipdentaie  tp  one  hpmg  dsder 
tlie  title  of  the  infant,  rendering  rent  to  himself,  which  is  paid  accordingly, 
yet  this  is  not  any  disseisin  to  the  infant     P.  3.  Ja.  B.  R.  per  Ton/ieU. 

(6)  7  T.  R.  386.  (c)  5  B.  &  Aid.  JSf. 

id)  2  Mod.  360.  263.  (e)  1  Salk.  S8. 
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by  a  person  who  she  supposed  her  husband,  was  held        1834. 
intitkd  to  reeover  them  from  him  in  this  form  of  action, 
after  discovering  that  he   had   a  former  wife  living. 
Undon  ▼.  Hooper  (a)  will  be  cited  to  show  that  eject- 
ment was  the  proper  remedy  by  which  the  possession 
and  mesne  profits  might  have  been  recovered  from  the 
tenant  in  possession,  but  it  seems  that  he  would  be 
discharged  by  payment  to  the  defendant,  the  apparent 
owner,  without  notice  to  the  contrary  from  the  party 
entitled  (6).    Secondly,  assuming  the  present  to  be  the 
I^per  form  pf  action,  the  plaintiff  was  not  obliged  to 
join  his  wife  as  a  co-plaintiff.    [Bayky  B.  Can  this 
plaintiff,  who  has  a  j(Hnt  estate  with  his  wife,  never 
having  been  admitted  to  sole  sebin,  maintain  this  ac- 
tion in  his  own  name?    The  husband's  right  results 
from  the  wife's  legal  copyhold  interest  in  and  right  to 
the  seisin  of  this  land  before  coverture ;  then  if  she 
abne  is  legal  copyholder,   she  only,  or  her  husband 
joined  with  her,  are  entitled  to  the  legal  profits.]   That 
might  apply  had  the  action  been  use  uid  occupation 
of  the  wife's  land.     [Bayley  B*    Bidgood  v.  Way  (c) 
shows,  that  to  join  her  in  that  form  of  action  without 
alle^g  the  land  to  be  hers  in  the  declaration,  is  error.] 
But  many  cases  cited  in  Comyns's  Digest^  tit.  Baron  and 
Fernet  (X.)  (d)  show  that  in  actions  for  a  rent  or  profit 
accrued  during  coverture  to  the  husband  in  right  of 
his  wife,  be  Jiias  the  option  to  join  his  wife  or  sue  alone, 
in  which  bat  ease  the  damages  would  go  to  his  ex*- 
ecBtors,  whereas  in  the  former  they  would  survive  to 
her.  Bui  tbk  is  not  an  action  in  respect  of  the  land»  or 

(«)  Cowper,  419 ;  seo  15  East,  315. 

(6)  1  SaJk.  28.     Qq.  See  Cunningham  ▼.   Lawmtt,  Clerk,  1  Bac.  Ab. 
SA),  6th  edit. 

(c)  8  W.  Bia.  19S6. 

(d)  Particalarly  Otbame  ▼.  WaUaden,   1  Mod.  S73.  per  Ttnsden  J., 
sappofting  WUc  ▼«  Belknt,  Cro.  Jac.  44S. 
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1834.  an  ejectment  on  a  wrongful  possession,  but  is  founded 
on  the  implied  duty  of  the  defendant  as  bailiff  to 
account  to  the  plaintiff  in  right  of  his  wife  for  money 
Marshall,  received  as  profits  of  the  estate.  The  plaintiff  may 
sue  alone  for  that  money  as  a  chattel  of  his  wife,  and 
the  presumption  of  law  under  the  cases  of  relationship 
is,  that  the  long  possession  of  the  defendant  was  not 
adverse  to  her  right.  [Bayley  B.  Could  the  husband 
alone  have  maintained  ejectment  ?] 

Coleridge  Serjt.  contrsl.  On  the  first  point  it  has 
been  assumed  that  the  defendant  could  have  no  title . 
to  the  possession  but  that  under  which  his  daughter 
claimed  as  heir,  and  that  assuming  her  to  have  a  good 
title,  his  possession  could  not  be  adverse  so  as  to  work 
a  disseisin.  For  this  purpose  it  was  insisted  that  this 
case  bore  an  analogy  to  the  doctrine  quoted  from 
Pknvden,  Coke,  and  Rolle,  that  the  entry  and  pos- 
session by  a  younger  brother  are  considered  to  take 
place  on  behalf  of  the  elder,  on  account  of  the 
privity  of  blood  between  them,  (a)  in  order  to  rebut 
the  presumption  arising  from  all  the  facts,  viz.  that 
the  defendant's  long  possession  was  adverse,  and  to 
make  him  a  bailiff  or  agent  to  his  daughter  in  respect 
of  the  rent  of  the  copyhold.  But  there  is  no  proof  of 
her  infancy  at  her  mother's  death,  so  that  Doe  v. 
Keen{b),  iu' which  Lord  Kenyon  rested  his  judgment 
on  the  fact  of  infancy  of  the  heir  at  the  death  of  the 
ancestor,  does  not  apply.  [Bayley  B.  There  is  no 
evidence  that  the  father  knew  that  his  daughter  had 
been  admitted,  that  he  ever  accounted  since  1810,  or 
that  his  title  was  tl>e  same  as  her's.]     His  possession 

(a)  No  longer  in  force  as  to  transactions  subsequent  to  1  Juw  .1833  ; 
3  &  4  W.  4.  c.  42.  s.  13. 
(h)  7  T.  R.  386. 
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bas  been  apparently  continuous  and  undisputed  since        1834. 
1810;   he  has  from  time  to  time  let  the    copyhold 
together  with  the  freehold,  of  which  he  is  confessedly 
tenant  by  the  curtesy,  without  accounting  to  his  daugh-     Marshall. 
ter  or  recognizing  her  title-     Jayne  v.  Price  (a)  shows, 
that  the  circumstance  of  long  uninterrupted  possession 
in  the  neighbourhood  of  the  party  who  had  the  ap- 
parent right  to  disturb  it,  is  strong  to  show  that  pos- 
session to  be  adverse,  and  to  rebut  the  presumption  of 
a  previous  seisin  in  fee  in  another,  from  whom  it  would, 
in  sach  case,  have  descended  to  the  party  who  did  not 
claim.    Again,  as  this  form  of  action  is  founded  on  the 
supposed  agency  of  the  defendant  to  hb  daughter,  the 
plaintiff  was  bound  to  show  her  admission,  after  which 
the  whole  became  a  question  of  title  not  triable  in  this 
action,  Marshall  v.  Hopkins  (6).     [  Vaughan  B.     In 
Cunningham  and  ux,  v.  Lawrents,   Worcester  spring 
assizes  1788,    1st  Bac.  Abr.  6  ed.  260,  tit.  Assumpsit^ 
(A.)  the  question  was,  whether,  when  the  defendant 
claims  title,  an  action  of  assumpsit  for  the  rents  re- 
ceived will  lie  against  him;  and  Wilson 3.  nonsuited 
the  plaintifi^  being  of  opinion  that  the  action  should 
iiave  been  framed  in  ejectment.]     The  defendant  may 
have  thought  himself  to  be  tenant  by  the  curtesy  by 
the  custom  of  the  manor,  which  would  be  adverse  to 
his  daughter's   title,  though  derived   from  the   same 
source.     He  cannot  be  shown  to  be  tenant  to  her.     If 
he  could  be  shown  to  be  her  bailiff,  his  lessee  must  be 
the  plaintiff's   tenant,  and  use  and  occupation  would 
have  been  sustainable  against  him ;  but  neither  he  nor 
his  lessee,  the  actual  occupiers,  could  be  sued  in  that 
action  for  use  and  occupation,  for  want  of  privity  of 
contract  in  both  cases.    Nor  is  that  an  aption  in  which 
to  try  the  title  to  land,  per  Lord  Kenyon^  Trin.  37 

(a)  3  Taunt  326.  (6)  15  East,  309, 
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1834,  Oeo,  3.  (a)  [Bayley  B.  The  same  princifJe  is  acted 
on  in  Lindon  v.  Hooper  {b\  on  the  ground  that  a  de- 
fendant may  be  unprepared  to  meet^  in  this  form  of 
Marshal!..  action>  the  questions  which  belong  to  another.  There 
the  party  who  had  paid  money  for  release  of  cattle 
taken  damage  feasant  under  a  distress  which  turned 
out  to  be  illegal^  was  not  allowed  to  recover  it  back  as 
money  paid,  on  the  ground  that  had  he  sued  in  re^ 
plevin  or  trespass,  the  defendant  would  have  been 
properly  prepared  to  meet  the  various  questions  which 
would  arise  respecting  the  distress.]  Nor  is  there  pri^ 
vity  between  the  plaintiiF  and  the  defendant  as  to  the 
receipt  of  this  money,  Stephens  v.  Badoock  (c),  Barom 
V.  Husband  {d).  This  never  was  the  money  or  rent 
of  the  plaintiff  recovered  by  the  defaidant  (e),  for  the 
defendant  bad  let  the  copyhold,  assumed  to  belong  to 
the  plaintiff,  at  an  entire  rent,  with  his  own  freehold. 
No  actbn  of  account  would  lie  here  as  in  Arris  v. 
Stukehf  (/)  it  would  have  done  for  the  known  fees  of 
the  plaintiff's  office  received  by  the  defendant.  Thus, 
in  Howard  v.  Wood{g)^  the  Court  say  it  would  be  hard, 
perhaps,  to  maintain  this  action  even  for  the  fees  of  a 
steward  of  a  courtJeet  were  it  then  a  new  case.  In  bodi 
those  instances  it  was  probably  permitted,  in  order  to 
prevent  the  necessity  for  an  assise.  In  Arris  v.  Siuhely 
it  is  said  arguendo^  where  one  receives  my  rent  I 
may  charge  him  as  bailiff  or  receiver,  se  if  one  re* 
ceivea  my  money  without  my  order ;  but  that  does  not 
apf^ly  to  cases  where  there  is  any  question  about  the 

(f )  Itffi.  qitea  in  WooifsAH,*^  Lmdhrd  wd  TwuU,  2d  ed.  434. 
(6)  Cpwper,  418.  (c)  3  B.  &  Adol.  354. 

(d)  4B.&  Adol.  611. 

(e)  See  Ytites  v.  BM,  3  B.  &  Aid.  643;    WUUam  ▼.  Everett,  14  Easl^ 
183. 

(f)  S  Mod.  260.  (g)  2  Levins,  245. 
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tide  to  the  rmt.    [Faughan  B.  alluded  to  Doe  v.       1834, 
Brigktwm{a). 

Cur.  adv*  vuU* 


Clarance 
Mabsuall. 


BayIiEy  B.  afterwards  delivered  the  judgment  of  the 
court.  ThiB  was  in  form  an  action  of  assumpsit  for 
moBey  had  and  received,  founded  on  the  following  cir- 
cumstances :-^The  daughter  of  the  defendant,  shortly 
after  the  death  of  her  mother  in  1810,  and  while  living 
with  her  father,  was  admitted  to  a  copyhold  to  which 
ber  mother  had  been  in  her  life-time  admitted ;  and 
in  1815  married  the  plaintiff.  The  rents  and  profits  of 
thb  property  have  been  received  by  the  father  from 
1810  to  this  time,  as  in  all  probability  they  had  previ- 
ously been  since  1804,  when  his  wife  was  admitted  to  it. 
She,  as  it  would  seem,  inherited  it  together  with  some 
fireebold  with  which  it  was  intermixed.  It  does  not, 
however,  distinctly  appear  by  whom  the  rents  were 
leceived  between  1804  anH  1810.  It  was  insisted  for 
the  plaintiff  that  since  the  latter  period  the  defendant 
nmst  be  considered  to  have  received  the  rents  on  her 
account  and  to  her  use,  and  that  therefore  his  pos- 
session could  by  no  means  be  taken  to  be  adverse  to 
her  title,  but  should  be  considered  as  that  of  an  agent 
for  her  before  her  marriage,  and  for  the  plaintiff,  ber 
husband,  after.  But  in  order  to  maintain  the  present 
action  for  the  rents,  as  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiff,  the  de- 
fendant's agency  to  him  must  be  clearly  made  out ;  for 
though  without  doubt  a  principal  may  thus  recover 
against  his  agent  money  received  on  his  account,  still 
if  a  case  of  adverse  possession  or  ownership  by  the 
agent  in  his  own  right  should  be  interposed,  it  would 
put  an  end  to  any  remedy  sought  in  this  species  of  ac- 

(a)  10  East,  588. 


Clarance 
v. 
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1834.  tion.  It  seems  to  us  that  some  evidence  was  necessary 
to  be  given  for  the  plaintiff  to  establish  the  relation  of 
agent  to  the  plaintiff.  But  here  was  nothing  to  show 
Maesiiall.  the  copyhold  to  have  been  dealt  with,  or  rents  received 
by  him  in  that  character,  or  any  otherwise  than  as 
owner.  He  had  let  the  land  in  question  from  time  to 
time,  and  was  not  shown  to  have  recognized  the  plain- 
tiff or  his  wife  as  his  principals.  No  title  in  any  of  the 
parties* was  shown,  except  from  the  court-rolls;  from 
them  the  title  appeared  to  have  been  only  in  the  wife 
of  the  defendant  and  his  daughter,  but  whether  the 
defendant  was  privy  to,  or  appeared  at  the  admission 
of  either  did  not  appear ;  and  though  admission  is  in 
general  necessary  to  clothe  a  party  interested  in  copy- 
hold with  a  legal  right  to  it,  it  is  known  to  be  easily 
obtained,  as  it  is  left  to  other  means  of  proof  to  show 
how  the  party  admitted  is  entitled  to  the  estate  in  the 
copyhold.  However  that  may  have  been,  we  are  of 
opinion  that  in  the  absence  of  proof  of  agency  of  the 
defendant,  or  recognition  by  him  of  any  paramount 
right  in  his  wife,  his  daughter,  or  the  plaintiff  her 
husband,  the  present  verdict  cannot  stand.  But  as  it 
might  have  been  in  the  plaintiff's  power  to  have  proved 
such  agency  at  the  last  trial,  had  that  point  been  in* 
sisted  on,  or  as  it  might  be  procured  in  the  event  of  a 
new  trial  being  granted,  we  think  that  the  plaintiff 
should  have  the  option  of  having  a  new  trial  on  pay- 
ment of  costs,  or  submitting  to  judgment  of  nonsuit. 
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1834. 
Lewis  against  Eicke.  ^-^v^^^ 

ON  the  4th  November  the  sheriff  of  Kent  seized  Where  on  a 
A  1        1    *•      1  -I  rule  obtained 

goods  at  the  house  of  the  defendant  under  a  tes-  by  a  sheriff 

tatumfi.  fa.;  and  on  the  5th  was  ruled  to  return  the  ""derthead- 

'  ^  verse  claim 

writ     On  the  6th  h6  was  served  with  a  notice  by  the  nct,i&2lf.4. 

defendant,  Charles  Eicke^  that  the  goods  were  the  ciaimant^did 

property  of,    and  claimed  by,    William   Eicke.*     W.  not  appear, 

Eicke  was  the  defendant's  brother.     The  sheriff  there-  charged  the 

upon  obtained  a  rule  under  I  &  2  W.4f.  c.  58.  calling  rule  as  re- 
,  .  ,.  ,     1  .  ,  garded  the 

on  the  execution  creditor  and  claimant  to  appear  and  piaintifFin  the 

mabtain  or  relinquish  their  respective  claims  to  the  l""^^  .^" 

goods.  claim  of  the 

Hutchinson  showed  cause  for  the  plaintiff,  on  affida-  a,|d"^lled 

vits  throwing  suspicion  on  the  transaction  between  the  on  him  and 

brothers,  and  noticing  that  the  notice  of  claim  was  to  show  cause 

not  given  by  W.  Eicke  but  by  the  defendant.  ^^^  they,  or 

^        _/  _._  ^  ,.,      ,       n,     one  of  them, 

The  claimant  did  not  appear,  upon  which  the  fol-  should  not  pay 

lowing  rule  was  made:— "  That  the  said  rule  be  dis-  '^!.P\*'"r  ir 
^  ^  and  the  shenfi 

charged,  as  far  as  regards  the  plaintiff  in  this  action,  their  respec- 
and  that  the  claim  o£W.  Eicke,  named  in  the  said  rule,  caslon^eTby' 
be  barred,  the  sheriff  to  have  six  days  time  to  return  the  rule, 
the  writ  of  fi.  fa.  herein,  and  that  the  defendant  and 
the  said    W.  Eicke  respectively  show  cause  on    the 
second  day  of  next  Hilary  term,  why  they,  or  one  of 
them,  should  not  pay  to  the  plaintiff  and  to  the  said 
sheriff  their  respective  costs  of  and  occasioned  by  the 
said  rule,  on  notice  of  the  rule  to  be  given  to  the  de- 
fendant, and  also  to  W.  Eicke, 

Afterwards  in  this  term  Humfrey  showed  cause  on 
behalf  of  IV.  Eicke  against  the  last-mentioned  rule, 
which  was  made  absolute  against  the  defendant  Charles 
Eicke. 
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Summers  against  Moseley,  Esq.  Sheriff  of 
Shropshire. 

A  party  serred  "TJEBT  on  32  Geo.  2.  c.  28. 88. 1  and  2.,  for  penalties, 
pcena  daces  T^^  Si^t  count  stated  the  arrest  of  plaintiff  by 

tecum  is  bound  ^^g  defendant,  then  and  there  being  sheriff  of  5afop, 
to  produce  the  .  ,  ®  ^ 

required  docu-  by  virtue  of  a  writ  of  capias,  at  suit  of  William  GaodaU^ 

rnd"nirnor'  directed  to  the  said  sheriff,  and  indorsed  for  bail  for 

be  sworn.  Thus  27/.  2«.  7  J.    That  plaintiff  being  so  arrested  for  the 

gainst^a  sherTff  cause  aforesaid  by  virtue  of  the  said  writ,  defendant 

upon  82  Geo,  not  regarding  the  statute  &c.4  conveyed  and  carried  &c. 
2.  c.  28,  for  a     ,         ^,      i  .     ./«         i      ..  ,  . ,     i   /.     , 

penalty  incur-  the  said  piamtiti  SO  by  him,  the  said  defendant,  ar- 

"■^f .  ^i**®*?'  rested  and  beins  in  his  custody  by  virtue  of  the  said 
of  his  officer  in  *•  ^z     ^ 

taking  a  party  writ,  to  a  certain  tavern,  alehouse,  and  public  victual- 
m'l^n'jjr^^^^^  ^'"«  ^^"«^'  belonging  to  one  W,  S..  called  the  New  /«., 
to  a  tavern,  situate  and  being  in  Bridgnorth,  without  the  firee  and 
7ree  and  volun-  voluntary  consent  of  him  the  said  plaintiff,  and  against 
tary  consent,  ^jg  consent  and  will,  and  did  then  and  there  keep  and  de- 
that  the  officer,  tain  him  the  said  plaintiff,  so  by  him  the  said  defend- 
after  being  j^jj|.  arrested  and  being  in  his  custody,  by  virtue  of  the 
subpoena  duces  said  writ,  at  and  in  the  said  tavern  &g.,  ten  hours  then 
pa^t™f  the'  ^  "^^'  following,  without  his  free  &c.  consent,  and  against 
plaintiff,  must  the  consent  and  will  of  him  the  said  plaintiff,  contrary 
warrant  in  to  the  said  statute,  &c.,  concluding  under  the  statute 
court  without  for  a  penalty  of  50/.  to  the  plaintiff,  being  the  party 
cessary  to        grieved, 

swear  him  as        Second  count.     That  plaintiff  being  so  arrested  and 

Carrying  an  continuing  in  custody  &c.,  defendant  further  disregard- 

topublic-*^*^'^  ing  &c.,  afterwards  did  carry  and  begin  to  carry  the 

houses  within   said  plaintiff  to  a  certain  gaol  within  the  said  sheriff's 

twenty-four 

hours  from  the 

arrest  without  lodging  him  in  gaol  within  that  time,  is  not  a  beginning  to  '^  carrj  to 

gaol "  within  32  G.  2.  c.  28.  s.  1. 

Semhle,  if  a  party  is  arrested  on  mesne  process,  and  when  called  on  by  the  officer 
to  name  a  safe  &c.  dwelling-house  to  which  be  will  be  carried,  names  his  own  house, 
to  which  the  officer  objects  pursuant  to  sect.  3 .  of  the  act.  he  cannot  be  earned  to 
any  tavern  &c.  without  his  free  consent. 


SuMltERS 
V, 
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baifiwicki  to  wit|  the  gaol  of  our  gaid  lord  the  king  of  1834. 
and  for  the  said  county,  situate  and  being  at  Shrews 
bwy,  in  the  county  aforesaid,  within  24  hours  from  the 
tiiiieof  the  said  arrest,  to  wit,  within  the  space  of  11  Moselev. 
boun  from  that  time,  against  the  will  of  the  said 
plaintiff,  contrary  to  the  form  of  the  statute  &c.,  where- 
by &c.,  (not  averring  that  the  plaintiff  had  not  refused 
to  be  carried  to  some  safe  and  convenient  dwelling- 
bouse  of  bis  own  nomination  &c.) 

Third  count,  that  plaintiff  being  so  arrested  and 
continuing  &c.,  the  said  defendant  further  disregarding 
&&jdid  afterwards  and  whilst  the  said  plaintiff  was  being 
csnriedon  his  way  to,  gaol  by  the  said  pluntiffi  as  in 
the  said  second  count  mentioned,  convey  and  carry  &c. 
the  mi  plaintiff  to  a  certain  other  tavern  &c<  belong* 
big  to  one  M.  12.  called  the  White  Harif  situate  at 
Much  Wenlocif  in  the  county  aforesaid,  without  the 
free  and  voluntary  consent  of  him  the  said  plaintiff, 
^d  against  his  consent  and  will,  and  did  then  and 
^e  keep  and  detain  him  the  said  plaintiff,  so  by  him 
the  said  defendant  arrested  and  being  in  bis  custody, 
by  Tirtue  of  the  said  writ,  at  and  in  the  sliid  last-men- 
tioned tavern  &c.  for  and  during  the  whole  of  the 
night  of  the  day  last  aforesaid  and  until  the  morning  of 
the  following  day,  the  same  being  a  long  space  of  time, 
to  wit|  the  space  of  ten  hours,  without  the  free  and 
voluntary  consent,  and  against  the  consent  and  will  of 
him  the  said  plaintiff,  contrary  &o« 

Fourth  count,  for  carrying  plaintiff  to  another  tavern 
Recalled  the  Mermaid^  in  Shrewsbury^  without  his  free 
&c.  consent. 

FifUi  count,  for  conveying  and  carrying  plaintiff  to 
the  private  house  of  a  certain  officer  of  the  said  de- 
fendant as  sheriff,  without  the  free  and  voluntary 
conMnt  of  him  the  said   plaintiff^  and  against  his 
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1834.        consent  and  will,  and  keeping  and  detaining  him  there 

Summers      ^^^  ^"  ^^^^'  whereby  &c. 

V.  Sixth   count,    for    conveying    plaintiff   to    another 

osELEY.      ^^ygpu  ^^^  belonging  to  one  J.  C,  called  the  Masons 
Arms,  situate  at  Shrewsbury,      Plea:   general  issue. 
At  the  trial  at   the   last  assizes  for  Shropshire,  be- 
fore Gumey  B.,   it  appeared,  that  a  writ  of  capias 
against  the  plaintiff,  at  suit  of  one  Goodall^  having 
been  delivered  to  the  defendant,   he   issued  a  war- 
rant for  his  arrest,  directed  to  three  officers,  named 
Kinsey,  Ambrose  Jones,  another  Jones,  and  to  the 
county  jailor.      On   the    morning  of  the  22d  Matj 
Kinsey  met  the  plaintiff  in  Bridgnorth,  and  telling 
him  he  had  a  warrant  against  him  at  GoocUdTs  suit, 
asked  if  he  would  pay  the  debt  or  give  bail?    The 
plaintiff  answered,  he  would  give  bail.     Kinsey  asked 
him  where  he  would  go  to  ?     Plaintiff  answered,  to  his 
brother's,  which  was  a  few  yards  off,  that  being  also 
the  plaintiff's  own  place  of  residence,  (see  32  Geo.  2. 
c,  28.  8.  1.)     Kinsey  said,  no,  we  will  go  to  the  New 
Inn ;  plaintiff  objected,  that  he  and  the  landlord  were 
at  variance,  but  Kinsey  said,  they  should  not  see  him, 
and  they  continued  to  walk  together  in  that  direction, 
as  they  had  previously  done ;  and,  on  arriving  there, 
went  into  the  house,  where  the  follower  remained  witli 
the  plaintiff  all  day.     Kittsey,  having  gone  elsewhere, 
did  not  return  till  the  evening,  and  after  much  nego- 
ciation  about   a  bail-bond,  the  refusal  of  which   by 
the  officer  formed    the  subject  of  a  second    action, 
Kinsey  proposed  to  plaintiff,  at  ten  o'clock  at  night, 
that,  as  his  friends  did  not  come  forward,  he  should 
go  with  him  to  Shrewsbury,  there  to  see  the  Ambrose 
Jones  to  whom  the  writ  was  also  directed,  in  order 
that,  as  the  plaintiff  was  connected  with  him,  he  might 
be  induced  to  settle  the   debt.      They  accordingly 


IN  THE  Fourth  Year  of  WILLIAM  IV.  161 

set  out  in  Kinsey's  gig  for  that  purpose,  and,  on        1834. 
getting  near   Wenlock,  Kinsey  asked  the  plaintiff  to 
name  the  house  where  they  should  spend  the  night ; 
on  his  answering,  the  White  Hart,  they  slept  there, 
and  next  day  went  to  Shrewsbury,  to  the  Mermaid  Inn, 
to  see  Ambrose  Jones,  who  was  expected  there.    He 
not  being  arrived,  Kinsey  and  plaintiff  walked  together 
to  the  house  of  the  former,  and  afterwards  towards 
Jones*^  house,  but  stopped  at  the  Masons  Arms  on 
the  way  for  an  hour,  from  whence  they  went  to  the 
Mermaid,  where  Jones  came  and  took  a  bail-bond 
executed  by  the  defendant  and  one  Elcock.     Notice 
was  given  to  the  defendant's  attorney,  who  was  in  the 
under-sheriff's  office,  to  produce  the  writ  and  warrant. 
After  protest  by  the  under-sheriff  against  producing 
the  writ  in  this  action  against  the  sheriff  (a),  he  pro- 
duced the  writ  which  had  not  been  returned  (i).     The 
writ  was  thus  indorsed,  '^  This  writ  was  executed  by 
me  the  2£d  May  1833,  by  arresting  the  defendant. 
W,  KinseyJ"     Next,  in  order  to  connect  the  sheriff 
with  the  act  of  his  officer,  Kinsey  having  been  released 
iu  all  the  three  actions,  was  then  called  by  plaintiff,  on 
his  subpoena  duces  tecum,  to  produce  the  warrant.     He 
refused  to  produce  it  till  sworn  as  a  witness ;  but  on  an 
intimation   from   the  court,  produced  it,  leave  being 
given  to  the  defendant  to  move  for  a  nonsuit,  if  it  had 
been  improperly  received.     It  was  identified  by  the 
under-sheriff,  as  having  been  lately  returned  by  him  to 
the  officer  who  had  left  it  at  the  office,  as  was  often  his 
practice ;  whether  the  warrant  was  thus  returned  to 
him  before  or  after  the  notice  to  produce  it  had  been 
served  by  the  plaintiff  on  the  defendant's  attorney,  did 

(a)  See  Snowball  ▼.  Goodricke,  4  B.  &  Adol.  541. 

(4)  The  sheriff  had  not  been  ruled  by  the  plaintifT  to  return  the  writ, 
when  the  writ  or  executed  copy  mighl  hare  been  procured  from  the  custos 
WeTiom. 

VOL.  IV.  M 
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not  appear  (a) ;  and,  on  comparing  the  writ  with  the 
warranty  the  indorsement  on  the  former  was  disco- 
Tered ;  but  it  was  not  shown  to  be  the  course  of  office 
fbr  the  under-sheriff  to  write  on  the  writ  the  name  of 
the  officer  selected  to  execute  the  warrant,  though  it 
was  the  course  to  enter  his  name  in  a  book  kept  at  the 
sheriff's  office  containing  entries  of  the  writs.  This 
book  was  sent  for  at  the  judge's  request  to  the  under- 
sheriff,  and  the  entry  inspected,  but  it  did  not  mention 
Kinney  8  name.  No  course  of  office,  calling  on  the  bai- 
liffs to  indorse  on  writs  the  day  of  their  execution,  was 
proved.  It  was  next  objected,  that  the  second  count, 
charging  the  defendant  with  carrying  and  beginning 
to  carry  the  plaintiff  to  the  county  gaol,  was  not  sup- 
ported in  evidence,  no  *^  carrying  to  gaol"  being  shown; 
and  that  a  '*  beginning  to  carry"  was  not  actionable 
within  the  act.  The  plaintiff  had  a  verdict  on  the  tiro 
first  counts  for  two  penalties  of  502.  each,  with  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  the  de- 
fendant, or  reduce  the  damages  to  one  penalty  only. 
In  Michaelmas  term  a  rule  was  granted  on  both  points; 
Bayley  B.  observing  on  the  latter,  that  DewAirst  ▼. 
Pearson  (Jb)  showed,  that  in  a  case  where  the  party  is 
actually  carried  to  prison,  the  twenty-four  hours  are  to 
be  counted  from  the  arrest  to  the  time  when  the  officer 
began  to  carry  him  thither. 


Ludlow  Serjt.,  and  Wliateley  showed  cause.     Daw 


(a)  Upon  this  Bayky  B.  remarked,  that  to  return  it  to  the  officer  aitrr 
Uie  notice  would  not  hare  been  proper,  and  seftmed  to  tliink,  that  if  the 
oflker  parted  with  the  custody  of  the  warrant  by  relumuig  it  to  the  sheriif. 
its  safe  place  of  deposit  was  in  the  sheriff's  office,  and  not  in  the  officer's  bands; 
and  that  if  it  was  directed  to  more  than  one  officer,  it  was  the  sheriff's  duty 
to  be  aware  which  of  them  had  executed  it. 

(6)  AnU,  Vol.  III.  242;  see  Smpton  v.  Radon,  5  B.  &  Adol.  S5.  S.  P. 
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7.  Dale{a\  Rex  v.  MurUs{b\  Bradley  v.  i2tcarcb(c)| 
and  Newland  v.  Reeves  {d),  show  that  a  person  sub- 
poenaed to  produce  a  document  and  appearing  in  court, 
may  be  compelled  to  produce  it  without  being  sworn  by 
the  party  who  subpcenaed  him,  so  as  to  enable  the 
opposite  party  to  cross-examine  him.    They  also  cited 
Rex  ?.  Neiherihangie).    [Bayley  B.  This  is  not  the 
ordinary  case  of  a  bailiff  who  has  kept  his  warrant,  but 
of  a  bailiff  who,  having  returned  it  to  the  sheriff,  has 
got  it  back  again.     The  consequence  would  be,  that 
tbe  officer,  the  rdal  defendant  in  the  case,  may  be 
called  on  to  produce  it,  and,  if  sworn,  would  give  evi^ 
dence  in  what  is  in  fact  his  own  case.]    It  has  even 
been  held  in  Simpson  v.  Stniih  (/),  that  where  a  witness, 
a  magbtrate,  though  sworn,  was  merely  called  to  pro« 
duce  an  information  in  his  possession,  and  no  question 
was  asked  him,  the  adverse  party  cannot  cross-examine. 
The  subpoena  duces  tecum,  in  requiring  a  witness  to  be 
aod  appear  &c.  to  "  testify  the  truth  according  to  your 
knowledge/'  means  to  testify  if  called  on ;  he  must 
attend,  though  he  may  know  nothing  upon  which  the 
other  part  of  the  writ  operates  ;  and  when  he  appears 
in  court,  but  does  not  produce  there  the  papers  de* 
manded  by  the  duces  tecum,  though  they  are  in  his 
possession,  without  excuse  for  withholding  them  to  be 
held  valid  by  the  court,  he  is  liable  to  an  action,  ac- 
cording io  Ameyv.  L»ong{^.   Besides,  the  indorsement 
on  the  writ  was  sufficient  evidence  to  go  to  the  jury,  as 
connecting    the   sheriff  with  the  act  of  his  officer; 


1834. 


Sum  K  EDS 
MosELEir. 


(a)  M.  k  M.  514  ;  4  C.  &  p.  335, 5.  C.  (h)  M.  &  M.  515. 

(e)  Cor.  IMtUdaU  J.,  GIfiueester  S.  A.  1831. 
(</)  Cifr.  Parke  J.,  Lancaster  S.  A.  1831. 
(0  tM.  &S.d37. 

(/)  1  Pliil.  f60  ;  1  Stark.  Ev.  2d  ed.  161 ;  cm:  Holroyd  J.,  Nottingham 
^.  A.  182«. 
(g)  9  East,  473. 
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1834.  Blotch  V.  Archer  (a\  Scott  v.  MarshaU(b\  SnowbaU 

^^^'^'^'^  ▼•  Goodricke  (c).     [Bayley  B.  Evidence  of  a  regular 

V,  course  of  that  sheriff*8  office  was  given,  but  the  indorse- 

MosELEY.  ^^^^  ^|jgj.g  ^jjg^  ^^  „  Radford  and  Co.*"  is   not  so 

strong  as  that  made  in  this  case.]  On  the  second 
point  the  object  of  the  statute  was  remedial,  to  prevent 
the  party  arrested  from  being  hurried  away  from  his 
friends  within  S4  hours,  so  as  to  have  no  time  to  procure 
bail — an  act  equally  injurious  to  him  as  if  he  was  taken 
absolutely  to  gaol  in  that  time.  [Bayley  B.  The  only 
question  is,  when  the  defendant  began  to  carry  the 
plaintiff  to  gaol  ?  That  depends  on  whether  he  was 
actually  carried  thither.]  Dewhirst  v.  Pearson  {i) 
shows  that  beginning  to  carry  to  gaol  within  the  ^ 
hours  is  against  the  act,  though  he  be  not  lodged  there 
within  that  time.  Putting  a  defendant  in  course  of 
removal  towards  gaol  within  ^4  hours  from  the  arrest, 
entitles  him  to  the  benefit  of  this  act,  whether  he  be 
lodged  in  gaol  or  not ;  or  he  might  have  been  carried 
about  the  country  in  custody  without  remedy  under 
this  act,  not  having  been  finally  lodged  in  gaol.  The 
distinction  between  "gaol"  and  "prison"  in  the  act  are, 
that  one  is  the  sheriff's  county  gaol,  the  other,  any 
other  place  of  confinement  within  the  county. 

-  The  Court  intimated  their  clear  opinion  that  the 
plaintiff  had  not  been  "  carried  to  a  gaol  or  prison'' 
within  the  act,  by  accompanying  the  office  rto  the  dif- 
ferent inns  and  other  places  in  Wenlock  and  Shrews- 
bury. 

Talfourd  Serjt.,  and  Godson^  in  support  of  the  rule. 
The  counsel  for  the  plaintiff  relied  on  the  warrant  to 
prove  the  connection  between  the  sheriff  and  the  bailiff 

(tt)  Cowp.  63.        (6)  Ante,  Vol.  II.  257.         (c)  4  B.  &c  Adul.  611. 
(rf)  Ante,  Vol.  III.  242. 
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without  calling  extrinsic  evidence  of  that  fact.  IBaj/-^  1834. 
ley  B.  I  think  the  evidence  was  complete  to  go  to 
the  jury  before  the  writ  was  put  in.]  The  main  point 
whether  there  is  authority  in  the  crown  or  its  courts  of 
justice  to  call  on  a  person  to  produce  a  document  be* 
longing  to  him,  without  his  being  entitled  to  be  sworn 
as  a  witness,  is  still  open  to  argument,  notwithstanding 
the  nisi  prius  decisions  since  1822.  The  clause  of 
duces  tecum  was  engrafted  on  the  original  subpoena  in 
order  to  call  on  the  party  summoned  to  appear  as  a 
witness  to  produce  a  document  also,  but  is  not  abso- 
lutely imperative  where  the  witness  has  an  interest  in 
it  as  his  authority  to  do  a  particular  act ;  Miles  v. 
Dawson  (a).  [Bayley  B.  In  every  case  where  the 
party  subpoenaed  brings  the  document  into  court,  the 
judge  has  a  discretion  to  prevent  the  production  of  it, 
if  it  would  expose  him  to  penalties  or  be  prejudicial  to 
his  clients  (6).  The  liabilities  of  witnesses  for  not  ap- 
pearing pursuant  to  process  should  be  considered. 
The  Stat.  5  Elix.  c.  9.  s.  1^.,  gives  a  remedy  by  action 
against  persons  on  whom  any  process  out  of  any  court 
of  record  shall  be  served  to  testify  or  depose  concerning 
any  cause  depending  in  any  court.  [Bayley  B.  I 
could  not  find  a  precedent  of  a  subpoena  before  the 
statute  of  Eliz,  It  is  probable  that  the  language  of 
that  act  was  afterwards  adopted  in  the  writ  in  order 
to  secure  the  remedy  given  by  sect.  12.]  It  has  never 
been  decided  that  a  man  is  bound  by  this  writ  to 
produce  a  document  of  his  own  in  any  court.  In  Rex 
T-  Netherthong  {c\  the  rated  inhabitants'  overseer 
called  on  behalf  of  his  own  parish  to  produce  a  certi- 
ficate firom  the  parish  chest,  would  have  been  incom- 


(a)  1  £sp.  K.  405. 

(6)  See  cases  coUccled  1  SUik.  on  £▼.  2d  ed.  87,  n. 

(e)2M.&S.  337. 
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1834.       pelent  as  a  witnsss  for  the  party  calling  hiin^  bot  I 

the  mere  depositary  of  the  parish  muniments,  was  on  { 
that   account  suflfered  ex  necessitate  to  produce  the  I 
document  in  question.  [Barley  B.  Consider  the  effect  I 
of  a  subpcena  calling  on  a  stranger  to  produce  a  parti-  ' 
cular  document  of  which  he  is  possessed,  without  a  ' 
clause  requiring  him  to  testify.]      If  that  clause  migbt  I 
be  left  out,  a  party  in  the  cause  might  be  served  with 
the  other  clause  of  duces  tecum  to  which  the  subpcena 
would    then  be  reduced,  the  objection  to  his  giving 
evidence  in  his  own  case  being  removed.     [Barley  B. 
That  would  be  improper,  for  he  should  have  notice  to 
produce,  which  if  disobeyed  lets  in  secondary  evidence ; 
but  could  not  the  production  of  documents  in  evidence 
by  a  person  not  a  party  to  the  cause  be  compelled, 
before  the  time  to  which  the  clause  of  subpcena  duces 
tecum  can  be  traced  ?    Such  a  power  must  have  always 
resided  in  the  crown  for  the  advancement  of  justice  in 
the  king's  courts.]     Still  it  would  be  only  in  the  cha- 
racter of  witness  subpoenaed  to  testify  and  depose  that 
the  party  could  be  compelled  to  produce  any  document 
In  Morgan  y.  Brydges  (a)  in  1818,  the  inconvenience 
under  which  a  plaintiff  labours  in  this  species  of  action, 
in  being  often  obliged  to  prove  the  connection  between 
the  sheriff  and  himself,  by  the  baiUff,  the  real  defend- 
ant  in  the  cause,  was  pressed  on  Abbott  C.  J.,  who 
however  held,  that  as  he  had  been  called  as  a  witness 
he  might  be  cross-examined.    [Bayley  B.  There  he 
was  unnecessarily  examined  for  the  party  who  called 
him.    There,  as  well  as  in  this  case,  the  sheriff  being 
the  defendant  on  the  record  might  have  called  him  as 
his  own  witness.     In  this  particular  case   secondary 
evidence  of  the  warrant  might  have  been  given.]     In 


(d)  2  Stark.  N.  P.  C.  SU.     See  Rtx  v.  JBrodte,  id.  47S  ;  Httd  r.  Johu. 
1  id.  132. 
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Rex  V.  Brooke  (a),  a  witness  who  was  sworn  and  pro- 
duced a  document  was  not  asked  a  question,  yet  the 
same  learned  C.  J.  held  the  defendant  entitled  to  cross- 
examine  him.     Lord  EUenborough  had  held  the  same      Moseley. 
infi«erfv.  James  {b). 

Cur.  adv.  vuU. 

Bayley  B.  afterwards  delivered  the  judgment  of 
the  court — The  question  was,  whether  a  bailiff  to  a 
sheriff  having  been  called  to  produce  a  warrant  had  a 
right  to  insist  on  being  sworn  according  to  the  ordinary 
fonns  used  towards  witnesses,  which  would  give  the 
counsel  for  the  defendant  the  opportunity  of  cross- 
examining  him,  or  whether  the  plaintiff  could  insist  on 
the  warrant  being  produced  by  him  without  his  being 
sworn  as  a  witness.  As  the  cases  which  were  cited  in 
the  argument  were  decided  at  nisi  prius,  we  post- 
poned our  judgment  in  order  to  take  an  opportunity  of 
conferring  with  the  other  judges.  The  result  of  our 
communication  has  been,  that  the  decisions  at  nisi 
prius  relied  on  for  the  plaintiff  were  rightly  made,  and 
that  a  sheriff's  officer  may  be  compelled  to  produce  his 
wammt  without  its  being  necessary  for  the  party  calling 
him  to  have  him  sworn,  or  to  ask  him  any  question. 
There  were  particular  circumstances  in  this  case  which 
night  have  made  it  uqnecessary  to  decide  this  point  (c); 
hut  as  it  has  been  argued,  and  is  a  question  desirable 
to  be  settled  by  laying  down  a  distinct  rule  of  law  on 
it,  we  have  thought  it  right  to  pronounce  our  opinion. 

The  origin  of  the  writ  of  subpoena  duces  tecum  does 
not  distinctly  appear.  No  instance  has  been  found  of 
it  before  the  reign  of  Charles  2. ;   Amey  v.  Long  (d). 

(a)  «  Stark.  N.  P  C.  47«.  (6)  1  Stark.  N.  P.  C.  13«. 

(e)  The  learned  haron  had  thrown  out,  that  as  Kmui^%  name  waa  in- 
<^*>«ion  the  writ  which  was  produced  frpm  the  sheriff's  office,  that  in- 
(^neaent  might  be  sufficient  to  connect  the  defendant  with  the  act  of  his 
^'ficw.  (rf)  9  East,  473. 
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1834.  But  there  can  be  little  doubt  that  writs  of  subpoena  to 
require  the  attendance  of  witnesses  and  the  production 
V,  "'  by  them  of  instnunents  in  their  possession,  must  have 
MosELKY.  jj^gn  jjj  ^gg  before  the  passing  of  the  act  5  EUz.  c.  9. 
There  must  have  existed  a  common  law  right  m  the 
crown,  for  the  purposes  of  justice,  to  compel  by  sub< 
pcena  the  attendance  of  every  person  cognizant  of  the 
subject-matter  in  suit,  and  also  to  produce  any  docu- 
ment bearing  on  that  subject-matter,  though  in  the  pos- 
session of  a  stranger  to  the  suit.  Such  a  stranger  is  only 
called  to  produce  a  paper  as  and  for  the  required  docu- 
ment, not  to  identify  it,  which  would  be  done  by  extrinsic 
evidence.  In  numberless  cases,  as  the  party  producing 
a  paper  is  wholly  ignorant  of  every  circumstance  of  the 
ca%e,  it  would  be  absurd  to  swear  him  as  a  witness. 
When  a  party  called  on  his  subpoena  duces  tecum  to 
produce  the  document  required,  disobeys  the  writ  by 
not  so  producing  it,  I  have  no  doubt  that  he  is  Uable 
to  attachment.  Whether  he  could  require  to  be  sworn, 
not  to  give  general  testimony  in  the  cause,  but  to  make 
true  answers  as  to  the  custody  of  the  document  only,  is 
another  question.  But  we  think  that  he  has  no  right 
to  require  the  party  who  calls  him  to  have  him  sworn  in 
that  way  which  would  make  him  a  witness  in  the  cause 
for  all  purposes,  for  he  might  be  a  mere  stranger  to 
the  document,  though  having  the  custody  of  it.  The 
witness,  therefore,  in  this  case  was  properly  called  on  to 
produce  the  warrant,  and  that  production  was  properly 
enforced  without  swearing  him. 

Rule  for  entering  a  verdict  for  the  defendant 
discharged;  verdict  to  stand  for  the  plain- 
tiff for  one  penalty. 

In  a  similar  case  in  the  K.  B.  in  Easter  term  1834, 
a  rule  for  a  new  trial  moved  for  on  a  similar  ground  was 
refused  on  the  authority  of  this  case  (a). 

(a)  And  see  i?M«A  v.  Smith  in  this  court,  Triniiy  terra  1834,  post. 
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1834. 

Evans  qui  tam  against  Moseley  Sheriff  of  Shropshire. 
Summers  against  Same. 

/^ ASE.    The  first  action  was  brought  on  S3  Hen. 6.  A  bailbodd 

^  c.  9.  for  the  penalty  of  £40  thereby  imposed  on  ^^"tliiJh  ti^ 

persons  refusing  to  take  sufficient  bail  when  tendered  to  arrest  took 

an  oflScer  making  an  arrest  on  mesne  process ;  and  the  sho^nto  have 

second  was  brought  by  Summers,  the  party  arrested,  for  borne  that 
*i-    .    1 1      1  .  1        1  >-       "  date  on  that 

the  treble  damages  given  by  the  same  statute  to  the  da^,  thoagh 

party  grieved  by  a  like  refusal.     The  declaration  in  "/»'  executed 
^  ^       ^  till  the  next, 

each  case,  after  stating  the  arrest  of  the  plaintiff  by  the  was  condition- 

defendant  under  a  writ  of  capias  at  suit  of  GoodaU,  ^efendln^t* 

directed  to  the  defendant  and  indorsed  for  bail  for  should  within 

27/.  is.  7rf.,  averred  that  Summers  tendered  and  offered  fr^'the^date 

to  the  defendant,  so  being  sheriff  as  aforesaid,  reason-  thereof  iucln- 
1.1  .•<•/«•  .  .  ^    r^      ^  sive  of  the  day 

able  sureties  of  sufficient  persons,  to  wit;  one  S.  S.  of  of  such  date, 

&c.,  mercer,  and  T.  E.  of  &c.,  timber  merchant,  two  3*^*g^*^fifed 

good  and  lawful  men  of  the  said  county  of  Salop,  they  in  the  £x- 

the  said  S.  S.  and  T.  E.  being  then  and  there  respon-  cemJricti^'on 

sibleand  sufficient  persons,  and  having  and  each  of  them  &c.  according 

having  sufficient  within  the  county  of  S.  aforesaid,  in  ^^^  pn^dco 

which  said  county  the  said  W,  S.  was  so  arrested  and  o^  ^®  ^^^d 

so  in  custody  as  aforesaid,  and  who  then  and  there  were  in  penal  ac-  ' 

willing  and  oflfered  to  become  bail  and  sureties  for  the  "?"•  ^J^  ^\ 
...  flwi.  0.  c.  9. 

said  tV.  $.,  that  within  eight  days  after  the  execution  for  refusing  to 

of  the  said  writ  on  him,  inclusive  of  the  day  of  such  ^n^bJInd*'*^ 

execution,  he  should  cause  special  bail  to  be  put  in  for  with  such  a 

him  in   the  court  of  Exchequer  to  the   said  action,  gubstantialJy 

according  to  the  exigency  of  the  said  writ:  Yet  the  comply  with 

»id  defendant,  diregarding  his  duty  and*  the  statute,  of  process  act, 

did  not  take  the  said  bail  or  sureties,  but  wholly  refused  L     f*.^L  ^ 

^  39.,  which  by 

the  form  in 

Schedule  No.  4.  requires  a  defendant,  within  eight  days  after  executine  a  capias  on 

kim,  to  cause  tpeciaJ  bail  to  be  put  in  in  the  action  at  the  hazard  of  the  plamtiff 's 

prooeeding  against  the  sberiif  or  on  the  bail*  bond. 

VOL.  IV.  N 
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1834b       80  to  do^  and  wrongfully  kept  and  detained  the  said 
W.  S.  in  the  custody  of  the  defendant  as  aforesaid. 

Both  causes  came  on  for  trial  at  the  Shropshire  aissizes 
after  the  case  last  reported,  and  the  testimony  there  given 
{see  ante f  p.  160.)  was  by  consent  permitted  to  stand  as 
having  been  repeated  in  each  of  them.  It  was  also  proved, 
that  the  instrument  produced  as  a  bail-bond  had  been 
refused  by  the  baiUff's  follower  in  the  absence  of  the 
bailiff  on  the  day  it  bore  date,  viz.  22d  May,  which 
was  also  the  day  on  which  the  arrest  took  place,  but 
was  not  in  fact  executed  till  the  next  day.  Its  condition 
was  as  follows :  '*  That  if  the  above  bounden  W,  Sunt- 
mers  do  and  shall,  within  the  space  of  eight  days  from 
the  date  hereof,  inclusive  <^the  day  of  such  date,  cause 
special  bail  to  be  filed  in  his  majesty's  court  of  Ex- 
chequer at  Westminster,  in  a  certain  action,  in  which 
W.  GoodaU  is  plaintiff  and  the  said  W.  Summers  is 
defendant,  according  to  the  form  and  practice  of  the 
said  court  of  Exchequer,  then  this  present  obligation 
shall  be  void,  but  otherwise  shall  remain  in  fuH  force  and 
virtue."  The  plaintiff  had  a  verdict  for  a  farthing  in 
each  case,  Gumey  B.  refusing  to  certify  in  favour  of  the 
plaintiff  for  costs,  giving  the  defendant  the  same  leave 
to  move  as  in  the  last  reported  case,  and  also  reserving 
other  objections.  A  motion  was  afterwards  made  in 
Michaelmas  term  in  arrest  of  each  judgment  by 

Talfourd  Seijt.  First,  the  bail-bond  declared  on  and 
proved  was  not  the  obligation  contemplated  by  32  Hen. 
6.  c.  9.,  for  by  that  statute  no  sheriff  is  to  take  any 
obligation  for  any  person  in  his  ward  by  course  of  law, 
but  on  condition  written  that  he  shall  appear  at  the  day 
and  place  '*  contained  in  the  writ.*'  That  part  of  the 
act  is  still  in  force  (a),  and  is  not  repealed  by  2  WiU.  4.  c. 
39.,  to  the  form  of  capias  annexed  to  which  act  in  Sche- 

(a)  Sec  32  Geo,  S.  c.  28.  as  to  the  tttX, 
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dale  No.  4.  the  condition  of  the  instrument  so  taken  as 
a  bail-bond  appears  to  have  reference.  That  form  of  a 
capias  requires  the  party  arrested  to  '*  take  notice,  that 
within  eight  days  after  execution  of  the  writ  on  him,  in* 
elusive  of  the  day  of  such  execution,  he  should  cause 

special  bail  to  be  put  in  for  him  in  the  court  of in 

the  said  action,  and  that  in  default  proceedings  may  be 
had  as  in  the  warning  indorsed  on  the  writ**  Bail-bonds 
taken  since  that  act,  after  the  obligatory  part,  recite 
thus: 
**  Whereas  the  above  bounden  (defendant)  was  on  the' 
day  of  taken  by  the  said  sheriff  in  the  baili- 

wick of  the  said  sheriff,  by  virtue  of  the  king's  writ 
of  capias,  issued  out  of  his  majesty's  court  of  , 

bearing  date  at  Wesiminsier,  the  day  of         ,  to 

the  said  sheriff  directed  and  delivered,  against  the  said 
(defendant)  in  an  action  of  at  the  suit  of  (plaintiff): 
And  whereas  a  copy  of  the  sud  writ,  together  with  every 
memorandum  or  notice  subscribed  thereto  and  all  in- 
dorsements thereon,  was,  on  execution  thereof,  duly  deli- 
vered to  the  said  (defendant):  And  whereas  he  is  by  the 
said  writ  required  to  cause  special  bail  to  be  put  in  for 
him  in  the  said  cause  to  the  said  action  within  eight 
days  after  execution  thereof  on  him  inclusive  ol  the  day 
of  such  execution."  The  bail-bond  is  then  conditioned 
to  "  put  in  special  bail  for  the  defendant  to  the  said  action 
in  his  majesty's  court,  as  required  by  the  ^aid  writ."  The 
sheriff  is  entitled  and  bound  to  have  every  thing  neces- 
sary to  his  security  uiserted  in  the  bail-bond  itself; 
whereas  in  this  case  it  could  only  be  made  legal  by  parol 
and  extrinsic  evidence  of  the  day  on  which  the  arrest 
took  place.  It  is  specifically  alleged  that  bail  were 
tendered  to  do  a  thing  not  justified  by  SS  Hen.  6.  c.  9. 
It  should  have  appeared  by  the  bail-bond  that  the  day 
of  the  arrest  was  the  same  with  that  on  which  it  was 
executed.     The  days  of  appearance  mentioned  in  the 
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1834.       bond  and  declaration  might  be  different.   Rules  having 
been  granted  as  prayed, 

Ludlow  Serjt.  and  Whateley  showed  cause  in  this 
term.  The  condition  of  the  bond  to  appear  is  con- 
formable to  the  uniformity  of  process  act,  2  Will.  4.  c. 
S9.,  and  is  a  substantial  compliance  with  28  Hen,  6. 
c.  9.    The  court  then  called  on 

Talfourd  Serjt.  and  Godson  to  support  the  rules. 
To  the  arguments  used  on  obtaining  them,  they  added, 
that  as  a  party  might  be  arrested  one  day  and  give 
a  bail-bond  the  next,  and  the  day  of  the  date  of 
the  bond  was  not  necessarily  that  of  the  execution  of 
the  writy  the  declaration  should  have  averred  on  what 
day  it  was  so  executed,  and  that  the  bail-bond  declared 
on  was  taken  on  that  day.  [Bayley  B.  As  the  sheriff 
must  be  taken  to  know  on  what  day  he  made  the  arrest, 
the  declaration  need  not  aver  it.] 

Bay  LEY  B. — The  act  for  uniformity  of  process,  i 
Will.  4.  c.  39.  requires  in  its  form  of  a  writ  of  capias, 
Schedule  No.  4.,  that  special  bail  shall  be  put  in  by  a 
defendant  within  eight  days  after  the  execution  on  him 
of  that  writ,  inclusive  of  the  day  of  such  execution. 
The  bail-bond  in  question  is  conditioned  for  putting  in 
special  bail  in  this  court  to  the  action  within  the  space 
of  eight  days  Jrom  the  date  of  the  bond,  inclusioe  of 
the  day  of  such  date,  according  to  the  form  and  prac- 
tice of  this  court.  It  was  shown  not  only  to  bear  date 
on  the  day  on  which  the  writ  was  executed  by  the  arrest 
of  Summers,  but  also  to  have  borne  that  date  on  that 
day.  Then  if  the  condition  of  the  bail-bond  in  ques- 
tion does  not  in  terms  correspond  with  the  enactment 
of  2  WiU.  4.  c.  S9.  it  does  so  in  substance ;  and  as  that 
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later  act  has  enlarged  the  **  day  to  be  kept "  by  the  de- 
fendant, by  giving  him  a  different  day  for  the  filing 
special  bail,  the  previous  enactments  of  23  Hen.  6.  c.  9. 
apply  to  the  new  day  so  provided.  These  rules  must 
therefore  be  discharged. 

The  other  Barons  concurring, 


1884. 


Rules  discharged,  (a) 

(c)  See  mUary  ▼.  Bawla,  5  B.  &  Adol.  460  ;  Thompton  v.  Dktu,  antt, 
Vol.111.  873. 


Edmunds  against  Downes. 

A  SSUMPSIT  by  payee  against  maker  of  a  pro-  in  order  to 
miasory  note  of  the  defendant,  dated  15th  January  ^^®^^  ^ 
1817.      Plea:  the  general  issue  and  the  statute  of  statute  of  Hmi- 
limitations.     At  the  trial  before  Gurney  B.,  at  the  last  S^m"defend^' 
sommer  assizes  for  Shropshire^  it  appeared  that  the  ant  to  plaintiff 
plamtiff  was  one  of  the  executors  of  his  father,  who  which  were  the 
bequeathed  the  residue  of  his  personalty  among  his  ^"^^"Fighall 
children,  among  whom  was  the  defendant's  wife.    The  be  most  happy 
defendant  being  indebted  to  the  testator  at  the  time  of  bot^*J[,fe^3t 
his  death  in  a  sum  considerably  exceeding  his  wife's  and  principal 
share,  he  and  his  wife  signed  a  receipt  for  the  amount  SJwjSJII;"  a^d 
of  such  share,  and  the  defendant  gave  the  plaintiff  the  inasubsequent 
promissory  note  in  question  m  part  of  the  balance  due  pay  no  more 
from  him  to  the  executors.     The  pkintiff  took  this  Jj^^VTafoi^Ii^ 
note  as  part  of  his  own  share  of  the  testator's  residue,  tling.''    Other 

letters  of  the 
defendant  ac- 
knowledged a  debt,  bat  spoke  of  a  settling  between  him  and  the  plaintiff. 

Held,  that  in  order  to  enable  the  plaintiff  to  recover,  some  evidence  must  be  given 
that  a  time  had  arrived  when  it  was  convenient  to  the  defendant  to  pay ;  and  tembU 
also  that  the  settlement  alluded  to  had  taken  place  between  the  parties. 

Whether  the  date  of  an  acknowledgment  of  debt  made  in  writing  pursuant  to  9 
0. 4.  c  14.  s.  !•  can  be  proved  by  extrinsic  oral  evidence,  quare. 
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ISSi.  InteKSt  had  been  paid  m  it  down  to  6th  Jfitroi  1826. 
In  order  to  take  the  caae  out  of  the  statute  of  limi- 
tations, it  was  shown  that  in  answer  to  repeated  appli- 
cations for  pajrment  made  subsequently  to  the  last 
payment  of  interest,  the  defendant  sent  the  plaintiff  a 
letter  without  a  date,  of  which  the  following  is  an 
extract: 

''  I  shall  be  most  happy  to  pay  you  both  interest  and 
principal  as  soon  as  convenient  I  belieTe  the  greatest 
part  of  what  I  received  from  your  father  has  been 
returned  amongst  the  family,  and  it  is  high  time  the 
executors  had  brought  the  business  to  a  conclusion. 
Such  lawyers  as  they  employ  will  perhaps  eat  up  the 
principal  and  interest.  Surely  the  day  is  not  far  distant 
when  a  final  settling  may  be  expected;  you  are  all 
pretty  punctual  in  asking  me  for  interest,  but  never  say 
a  word  about  allowing  interest  for  the  remainder  of  the 
money  due  from  the  share  money  of  your  late  fieither. 
I  shall  pay  no  more  interest  till  we  have  a  fair  settling. 
Should  you  ever  have  occasion  to  write  to  me  again, 
you  may  direct  to  me  in  a  very  different  way  from  what 
you  do.  Esquire  would  suit  a  great  man  like  yourself 
much  better  than  an  humble  individual  like  me,  who  has 
not  paid  interest  which  you  say  was  due  on  the  6th  of 
March  last.  Still  your  well  wisher, 

Wednesday  evening.  Thomas  Dawnes^ 

but  no  esquire.** 

The  time  at  which  this  letter  was  delivered  to  the 
plaintiff*  was  spoken  to  as  having  been  in  December  1827 
by  his  brother,  who  said  he  remembered  having  Aen 
brought  it  from  the  defendant  by  a  festive  occasion  on 
which  he  then  went  to  the  plaintiff^s  house ;  but  the  pre- 
cise time  did  not  appear  to  be  satisfactorily  established. 
In  the  spring  of  1829  the  defendant  met  Hutnphreys^ 
another  brother-in-law  of  his,  who  applied  to  him  for 
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money  due  from  defendant  to  him.  Defendant  sud  **  I  lSS4fk 
hkre  no  money,  but  I  am  short  of  stock  and  have  plenty  oi 
grass,  and  if  you  like  you  may  send  stock  to  my  grass 
to  eat  up  the  debt.  And  I  also  owe  John  JEdmunds 
(meaning  the  plaintiff)  a  debt,  and  when  you  see  him 
you  may  tell  him  that  I  will  do  the  same  with  him 
towards  paying  him  what  I  owe  him.^  Mr.  Humphreys 
declined  this  offer,  but  in  a  few  days  afterwards  com* 
municated  it  to  plaintiff,  who  accepted  it  and  bought 
several  head  of  cattle  and  sent  them  to  the  defendant's 
grass  for  the  purpose  of  liquidating  the  debt,  where 
they  remained  fot  about  a  month,  when,  in  consequence 
of  losbg  one  by  defendant's  mismanagement,  the  plain- 
tiff sent  for  the  rest  away,  and  appUed  through  his 
attorney  for  an  account  of  the  defendant's  charge  for  the 
cattle  which  had  been  in  his  grass,  and  for  payment  of 
the  balance  due  to  the  plaintiff  after  deducting  such 
account;  to  which  application  the  plaintiff's  attorney 
received  the  following  answer  from  the  defendiint,  dated 
i4«g««/ S6th,  1829. 

''Sir,— I  will  thank  you  to  tell  Mr.  John  Edmunds 
(the  plaintiff)  that  I  shall  not  send  my  account  till  he 
gives  an  account  of  his  stewardship.  I  am  happy  to 
find  that  that  long-protracted  business  is  likely  to  be 
brought  to  a  conclusion*  I  hope  it  will  prove  to  the 
satis&ction  of  all  parties.  As  soon  as  I  have  done  my 
harvest  I  will  look  out  for  a  proper  person  to  examine 
Mr.  Edmunds's  accounts.  I  shall  not  have  time  before, 
although  I  want  money  bad  enough."  Signed  by  the 
defendant. 

The  defendant  wrote  the  following  letter  to  the 
plaintiff  in  answer  to  one  from  plaintiff  applying  for  the 
debt,  dated  Ist  April  1832 :— 
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"  Sir, — As  to  money,  I  bave  only  to  say  that  I  have 
none  to  spare,  neither  do  I  think  you  can  reasonably 
expect  any  from  me,  till  you  have  satisfied  me  that  you 
have  not  a  good  deal  to  pay  me  out  of  your  late  father  s 
effects ;  when  your  accounts  are  properly  looked  over 
by  a  competent  person,  if  anything  is  really  due  (rom 
me  to  you,  you  may  rely  upon  having  it  the  first  con- 
venient opportunity,  but  I  will  not  again  ruin  myself  by 
selling  my  stock  and  taking  in  other  people's  to  consume 
the  produce  of  the  farm  '* 


The  defendant's  counsel  contended,  first,  that  as  no 
date  appeared  on  the  first  letter,  it  was  impossible  to 
say  to  what  6th  March  its  last  line  applied,  and  that  it 
was  not  therefore  a  sufficient  acknowledgment  in  writing 
within  9  Geo.  4.  c.  14.,  and  that  the  date  could  not  be 
supplied  by  oral  evidence.  Secondly,  that  if  it  could, 
and  the  written  acknowledgment  was  sufficient,  it  did 
not  contain  an  express  promise  to  pay,  but  a  promise  to 
pay  when  convenient,  of  which  convenience  or  ability 
to  pay  no  evidence  was  given ;  Tanner  v.  Smart  (a). 
The  plaintiff  having  had  a  verdict  subject  to  a  motion 
for  a  new  trial  on  the  above  points, 

Jervis  in  Michaelmas  term  last,  moved  accordingly  ; 
and  Lord  Lyndhurst  having  asked  whether  a  promise 
to  pay  as  soon  as  convenient,  or  at  the  first  convenient 
opportunity,  did  not  import  a  promise  to  pay  in  a  rea- 
sonable time,  a  rule  was  granted ;  against  which 

Talfourd  Serjt.  now  showed  cause.  As  to  the  first 
point,  it  was  held  in  Lechmere  and  Others  v.  Fletcher  (6), 
that  a  promise  to  pay  the  defendant's -proportion  of  a 
debt  due  to  the  plaintiff  from  himself  and  another, 
made  in  writing  more  than  six  years  after  the  original 


(a)  6  B.  &  Cr.  603. 


(6)  Ant€,  Vol.  111.  450. 
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transactioDy  but  within  six  years  before  the  action       1884. 
broaghty  was  sufficient  within  9  Geo*  4.  c.  14.  s.  1., 
though  it  did  not  express  the  amount  of  the  debt ; 
aod  extrinsic  evidence  was  held  properly  admitted  to 
proTe  that  amount;  a  fortiori,  it  was  competent  for 
this  plaintiff  to  supply  the  date  of  this  letter  in  a  similar 
manner.     But  9  Geo.  4.  c.  14.  does  not  require  diat 
the  time  at  which  the  acknowledgment  was  written 
shall  appear  on  the  face  of  it.    To  hold  that  it  must, 
would  be  gratuitously  to  engraft  a  new  condition  on 
the  statute.     All  that  it  does  require  is  an  acknow- 
ledgment in  writing  signed  by  the  party  chargeable 
thereby  within  six  years.     That  has  been  proved.  Can 
it  be  argued  that  oral  evidence  cannot  be  received 
since  that  act,  when,  before  it  passed,  if  a  letter  was 
given  in  evidence  to  take  a  case  out  of  the  statute  of 
limitations,  the  post  mark  might  be  received  as  evidence 
of  the  time  when  it  was  in  the  post  office,  whose  mark 
it  bears  ?  (a)    So  the  water-mark  on  the  letter  would  be 
evidence  when  the  paper  was  made.      [Bayley  B. 
Actual  payment  of  part  may  still  be  proved  by  oral 
evidence,  so  as  to  take  a  case  out  of  9  Geo.  4.  c. 
14.  (6)]     The  testimony  of  the  witness  called  to  prove 
the  fact  when  the  letter  was  delivered,  was  of  a  higher 
kind  than  a  written  date,  which  might  have  been  im- 
properly introduced  on  the  document  at  a  wrong  time. 
[Bayley  B.  The  admissibility  of  evidence  cannot  be 
decided  by  the  strength  of  it.] 

On  the  second  point,  the  defendant's  expressing  that 
he  should  be  most  happy  to  pay  the  plaintiff  both  prin- 
cipal and  interest  as  soon  as  convenient^  cannot  be  con- 
strued to  be  a  conditional  promise  to  pay.  Ability  to  pay 

(<)  See  tti«  cues  2  Stark,  on  £v.  Sd  edit.  456. 

(fr)  Bat  a  Terbfll  acknowledgment  of  having  paid  part  of  a  debt  within 
six  jcan  will  not  be  admissible  since  that  act ;  WiiUt  v.  NSnDAam,  9  Y.  &  J, 
318;  see  Bmfdan  v.  mOiaau,  7  Bingh.  163. 
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1884.  may  co-exist  with  inconyenience  in  lo  doing ;  e.  g.  when 
parties  meet,  when  another  account  is  settled,  kc.  In 
Tanner  v.  Smart  (a) y  the  defendant's  acknowledgment 
was  in  these  teims :  "  I  cannot  pay  the  debt  at  present, 
but  I  will  pay  it  as  soon  as  I  can."  Those  words  implied 
Ron-abiUty  to  pay  at  the  time,  and  the  promise  was 
dierefore  held  conditional  merely,  throwing  on  the 
plaintiff  the  onus  of  proving  the  defendant's  ability  to 
pay.  But  a  promise  to  pay  when  convenient  refers  to 
another  time  for  payment,  without  implying  want  of 
means  to  pay  at  the  time.  In  Tanner  v.  Smart  the 
main  question  was,  whether  an  acknowledgment  of 
debt  was  sufficient  without  a  promise  to  pay.  Lord 
Tenterden  says  (p.  609),  '*  Upon  a  general  acknow- 
ledgment,  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may  and  ought  to  be  implied  ;  but 
where  the  party  guards  his  acknowledgment,  and  ac- 
companies it  with  an  express  declaration  to  prevent 
any  such  implication,  why  shall  not  die  rule  expressum 
Jacit  cessare  taciturn  apply  ?"  But  no  such  expression 
is  found  in  this  case,  unless  the  words  above  stated,  or 
those  respecting  payment  '  on  the  first  convenient  op- 
portunity' have  that  force.  He  also  mentioned  Whippy 
and  another  v.  Hillary  (6). 

Jervis  and  Whateley  in  support  of  the  rule.  The 
court  will  not  suffer  the  material  fact  of  date  to  be 
imported  by  oral  evidence  into  the  letter  relied  on  by 
the  plaintiff  as  an  acknowledgment.  Nor  is  that  letter 
ex  vi  terminorum  applicable  to  the  particular  debt 
sought  to  be  recovered.  On  proceeding  to  argue  the 
second  point,  they  were  stopped  by  the  court. 

Bayley  B.  (c). — The  defendant's  words  in  his  letter 

(•)  <»  B.  &  C.  603.  (6)  3  B.  5c  Adol.  399. 

(c)  Lord  LyndhuTii  C.  B.  was  sitting  in  equity. 


Edmunds 
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to  the  plaintiff,  ''  I  shall  be  moat  happy  to  pay  you       18S4. 

both  bterest  and  principal  as  soon  as  canvenieni,^ 

appear  to  us  to  imply  that  it  was  not  convenient  to  the 

defendant  to  pay  at  the  then  present  tiase.    We  are      Dowhes. 

tberefoie  of  otHnion,  that  some  evidence  should  have 

been  given  by  the  plaintiff  that  the  time  of  such  cot>« 

Venience  had  arrived,  and  perhaps  that  some  settlemetit 

between  the  parties  had  taken  jdace ;  for  in  a  subae* 

quent  part  of  his  letter  the  defendant  says,  **  I  shdl 

pay  no  more  interest  until  we  have  a  fair  settling.*' 

The  same  settlingis  pointed  at  in  hb  letter  of  Ist  April 

1832.    We  do  not  give  any  express  opinion  on  tbe 

fint  point,  though  we  should  not  have  made  this  rtde 

ahscdute  on  the  second,  had  we  not  thought  it  at 

least  doubtful  whether  the  date  of  the  written  ackno#- 

ledgment  could  be  supplied  by  oral  evidence.     My 

present  opinion  however  is,  that  the  first  letter,  put  in 

does  contain  as  much  on  the  face  of  it  as  by  9  Geo.  4. 

c  14.  was  necessary  to  be  expressed  in  writing.    Ken- 

*eH  V.  MUbani  was  cited  in  Leehmere  r.  Fletcher  {a} ; 

bat  this  court  was  of  opinion  with  Lord  Tenierden  in 

the  subsequent  case  of  Dickinson  v.  Hatfield  (A),  that 

u  the  act  did  not  require  the  amount  of  the  debt  to  be 

specified  in  the  written  acknowledgment  of  it,  that  fiiet 

might  be  supplied  by  extrinsic  evidence. 

Rule  absolute  on  the  second  point. 

(a)  a  Biogb.  58.  (6)  S  Mood.  &  M.  14] . 
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Taxsxh,  Gcstt.  oae  Jce^  ^■■■i'  F&semak 


J^ELLT^i  oFiniii  i  >  rJe  qfc^  oa  the  plimtiff 

^  whr  the  jvdsvoit  cotocd  up  agiinst 

id  die  cxecalioD  issued 

.  ihoold  Bot  he  «i  »ile  fcr  inegiilanty  with 

^^^^^    c»tL    The  aeindut  hcBg  adebied  to  the  f^tiff 

aoapo«iK  ibr   «BOBg  othen»  usykiicd  Ub  as  »  attoraey  of  the 

to  fuiie  and  eondnct  his 
kj^abled  betveeo  diem 
^_   ^_^  lo  the  pluHliff  should  be 

■Moivtst  OMJtted  ftw  the  Mhed«le» —d  diat  die  opermtion  irfa 

fS^^     cogDOfk  d»  held  bj  hki  fcr  die  amiiit  should 


iMisfeca^be  heii|iimliil  ti  after  die  defeadut  shoold  be  dis- 
ike  sdied«ir»  charged^  hot  shoyU  be  leviicd  ii— pifiitely  after  that 
^'^^     eient.      The  dcfieodaDt  vas  afterwards   discharged, 


cn^Mmt  am^  SBid  die  pUntiflrs  biH  fcir  nhfiiniag  that  discharge  was 

P^^"^^  sitkfied.   IiiashofttKeafter,dieiibmtiflreDtei€dup 

cKaf^  had  die  jodgBent  and  issoed  die  execntioo  now  sought  to 

5!^P**^  besetaside 

to  be  re- 

tbepvt/sdi*-  FoOeU  showed  came.  To  support  this  rule  there 
cftnrge,  ajodg-  gmg^  |^  pioof  of  actual  fraud  rowmiltrd  by  the  plam- 
^  ^^  tiff;  Howard  r.  Barioloaati{a).  The  omissioo  of  the 
^^^^"^  lJamtiflr*s  debt  was  do  fraud  on  the  insolvent  debtore 
coort  let  tfaca  oourt,  for  DO  creditor  is  bound  to  come  in.  Nor  is  it  a 
'"'^  fraud  on  the  other  creditors  who  by  sudi  <Hnission 

obtained  a  larger  present  share  of  the  insolvent's 
effects.  In  Jaeksam  t.  DawUom  (b\  and  Carpenter  v. 
White{c\  which  will  be  cited  on  the  other  side,  the 
phuntifis  had  been  opposing  creditors.  Those  cases 
were  so  distinguished  by  Denmam  C.  J.  and  Parke  J. 
in  Howard  t.  Bariolozxi.    If  die  body  of  creditors  are 

<«)  4B.lt  Adol.  5S5.  (c)  9  B.  Moore.  tSl. 

(h)  4  B.Ac  AM.  691. 
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unaffected,  and   the  parties  are  the  only  persons  in-        1884. 

terested  in  omitting  the    name  and  debt  from  the      Xabram 

schedule,  there  seems  no  objection  to  so  doing.  Again,  v. 

in  Howard  ▼.  Bartolozzi,  it  was  not  considered  a  fraud       ^^^^^^\ 

on  the  general  policy  of  the  insolvent  law  that  an 

attorney  employed  by  a  party  about  to  take  the  benefit 

of  an  insolvent  act  should  omit  from  the  schedule  a 

debt  due  to  himself,  and  sue  the  party  for  it  after  her 

discharge  (a).    In  Baker  v.  Sydee  (6)  the  defendant,  at 

the  time  of  becoming  insolvent,  disputed  the  plaintiflTs 

right  to  recover  in  the  action,  and  did  not  include  him 

in  his  notice  or  schedule.    The  court  of  C.  P.  held, 

that  the  notice  was  only  notice  to  the  creditors  named 

in  the  schedule  and  notice,  and  that  his  discharge  was 

against  the  demands  of  such  creditors  only.     That 

dedsbn  took  place  on  58  Geo.  8.  c.  102.  s.  8S.,  with 

which  7  Geo.  4.  c.  57.  s.  61.  in  substance  corresponds. 

By  section  46  of  the  latter  act,  the  insolvent  court  is  to 

adjudge  that  the  prisoner  be  discharged  and  entitled 

to  the  benefit  of  the  act  ''  as  to  the  several  debts  and 

sums  of  money  due  or  claimed  to  be  due  at  the  filing 

the  prisoner's  petition  firom  such  prisoner  to  the  several 

persons  named  in  the  schedule  as  creditors^  or  claiming 

to  be  creditors  for  the  same  respectively*'  &c.    That 

shows  that  a  creditor  who  does  not  come  in  under  the 

insolvent  act  is  not  bound  by  it,  and  that  an  action  is 

maintainable  against  an  insolvent  after  his  discharge,  if 

the  cause  of  action  is  not  contained  in  his  schedule. 

KeUy  contra.  The  agreement  sought  to  be  enforced 
in  this  action  is  a  fraud  on  the  insolvent  court,  on  the 
other  creditors,  and  on  the  policy  of  the  insolvent  law. 
First,  the  plaintifi*,  who,  being  a  creditor  of  defendant, 

(a)  At  the  tinie  of  that  deciuoii  it  was  donbtfolon  the  eTidence  whether 
Bmuard  had  wilfollj,  frandulentlj,  and  in  breach  of  his  dutj  to  the  de« 
fndant,  concealed  bis  debt  or  prevented  iter  from  inserting  it  in  her  schedule. 

(0  7  Taunt  179, 
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1834.  ^^  enqployed  as  his  attorney  to  procure  his  discbarge, 
must  be  taken  to  have  prepared  tbe  schedule  and  pur- 
posely to  have  omitted  his  own  debt  The  effect  of 
the  agreement  was,  that  the  insolvent  should  consent  to 
a  false  schedule  being  made,  and  so  deceive  the  in- 
solvent court.  For  by  7  G.  4k  c.  57.  s.  40.,  the  debtor  is 
to  deliver  in  on  oath  a  schedule  containing  *'  a  foil  and 
true  description  of  all  debts  due  or  growing  due  from 
such  prisoner  at  the  time  of  filing  his  petition,  and  of 
all  and  every  person  and  persons  to  whom  such  prisoner 
shall  be  indebted,  or  who  to  his  or  her  knowledge 
shall  claim  to  be  his  or  her  creditors,  together  with  the 
nature  and  amount  of  such  debts  and  claims  respec- 
tivdy."  And  by  8ectk>n  43.  at  the  hearing  tiie  matters 
of  such  petition  and  schedule,  the  court  is  to  examine 
into  the  matters  tiiereof  upon  the  oath  of  such  pri- 
soner, and  of  such  parties  and  other  witnesses  as  they 
shall  think  fit  to  examine.  Neither  of  these  sections 
were  brought  before  the  court  in  Howard  v.  BartoloszL 
Next,  the  creditors  are  defrauded ;  for  by  section  57. 
means  are  pointed  out  by  which  the  assignee  may 
obtain  execution  to  issue  in  order  to  distribute  the 
insolvent's  after-acquired  property  among  his  creditors; 
but  if  a  single  creditor  can  by  such  an  agreement  as 
this  withhold  his  debt  from  the  schedule,  and  imme- 
diately after  the  discharge  enter  up  judgment  on  a 
cognovit  previously  given,  he  may  gain  a  priority  of  exe- 
cution so  as  to  pay  his  whole  debt  with  the  debtor's  after- 
acquired  property,  to  the  prejudice  of  tiie  other  cre- 
ditors. Lastly,  it  is  a  clear  fi'aud  on  the  policy  of  the 
law  which  intended  the  complete  discharge  of  the 
debtor's  person  from  all  his  debts  previously  contracted, 
and  die  application  of  idl  his  effect  foture  as  well  as 
present  to  the  rateable  payment  of  them. 

Bayley  B. — I  am  of  opinion  that  this  judgment  and 
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execution  should  not  be  permitted  to  stand.    Wh«s        18S4. 
Tabram  was  employed  to  obtain  the  defendant's  dis- 
charge, it  became  his  duty  to  state  in  his  schedule  ail 
the  defendant's  debts,  including  that  owing  to  himself, 
according  to  section  40.    The  effect  of  so  doing  might 
be  to  call  into  operation  the  opposition  of  every  cre- 
ditor against  whom  the  discharge  to  be  subsequently 
obtuned  would  operate,  and  to  exonerate  the  estate 
from  the  claims  of  any  person  who  might  have  come 
in  and  claimed  for  a  debt  incurred  previously  to  the 
io8ol?ent's  discharge.    The  plaintiff^  by  agreeing  that 
a  schedule  omitting  his  own  debt  should  be  delivered 
in  under  the  statute,  agreed  in  lact  that  ihe  insolvent 
should  deceive  the  insolvent  court  by  a  wilfully  false 
statement  on  oath,  contrary  to  sections  43  and  71  of 
the  insolvent  debtors'  act.    This  would  alone  be  suf- 
ficient to  avoid    the  agreement;    but   the  creditors 
are  also  imposed  on.     They  have  a  right  to  believe 
that  the  debtor  is  set  free,  and  that  by  his  future 
exertions  he  may  procure  the  means  of  supporting 
himself  and  satisfying  their  just  claims.     How  can  he 
do  this  if  his  person  and  his  property  are  liable  to  an 
execution  whenever  after  his  discharge  the  plaintiff 
may  find  it  advantageous  to  come  upon  him  ?    The 
true  scope  and  object  of  the  statute  appears  to  have 
been  but  partially  c<Misidered  in  the  case  of  Howard  v. 
BartoloMzi.     Its  intent  was,  that  insolvents  should  lay 
before  their  creditors  and  the  court  a  fair  and  true 
statement  of  their  affairs,  in  order  that  where  they  have 
been  guilty  of  no  misconduct  their  persons  should  be 
discharged  and  their  property  divided  among  their  ere* 
ditors;    and   that  when  discharged  they  should  be 
unincumbered  with  prior  obligations  and  free  to  seek 
dieir  livelihood,  subject  to  the  right  of  the  creditors  to 
their  future  surplus  money.    All  these  objects  might 
be  defeated  if  agreements  like  the  present  could  be 
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40^  60,  andfiS 
(verr  ELe  a  ftaad  on  the  in- 
cJ  prowidesy  dbat  ohtic  aBOonts 
mxiicdaks  vkhool  frand,  ere- 
£cots  JHfd  ■imJuii  waj  cajoy  the  benefit  rf  the  act, 
noCvidkitandiii^;  bist  the  act  b  whoflr  silent  as  to  the 
total  rmria^inn  of  a  partksbr  debt  bj  preconcert  or 
ochcrwne.  It  has  been  shown  bov  snch  an  agreement 
aa  tfab  would  affiect  the  rights  of  die  other  creditors. 

BoLLASD  B. — Soppooe  an  insokent  to  set  forth 
debts  to  a  triffing  amount  on  his  schedule,  he  might 
again  obtain  credit  and  goods  on  the  grooDd  of  being 
deared  of  all  his  debts.  Bot  if  an  old  creditor  can  be 
permitted  to  keep  back  his  debt  to  a  large  amount,  he 
might  sweep  away  die  goods  dius  obtained  on  new 
credit. 

GturnetB.  —The  directions  of  section  40  are  precise. 
Now  as  the  plaintiff  was  employed  by  the  insolvent  as 
the  attorney  to  procure  his  discharge,  he  must  be  re- 
sponsible for  the  contents  of  the  schedule,  and  the  omis- 
sions froita  it.  Section  32.  prevents  voluntary  assignments 
of  property  by  insolvents  to  their  creditors  within  three 
months  before  the  insolvent's  imprisonment.  This  agree- 
ment having  been  contrived  by  the  plaintiff  cannot  be 
enforced  by  him  for  bis  own  benefit.  It  is  a  fraud  on 
the  law,  the  court,  and  the  creditors,  and  an  oppres- 
sion on  the  debtor. 

Rule  absolute  for  setting  aside  the  judgment  and 
execution  with  costs. 
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Doe  on  the  demises  of  J.  H.  Harries,  W.  Edwardes, 
C.  Tucker,  and  J.  Symmons,  against  Morse. 

"PJECTMENT  for  a  farm  called  St.  DogwelFs  in  By  a  leasing 

Pembrokeshire.     At  the  trial  before  Patteson  J.  ^^r^l^  L 

marnage  set* 

at  the  spring  assizes  for  that  county  in  1833,  the  ques-  tlement,  dated 

tion  was  as  to  the  validity  of  a  lease  granted  by  i777,^JJ^er 

J.  0.  Edwardes,  the  father  of  one  of  the  lessors  of  the  was  reserved 

plaintiff)  under  the  leasing  power,  in  the  following  set-  in  actual  pos- 

dement  session,  by 

virtue  of  Its 
By  indentures  of  lease  and  release  of  4th  and  5th  limiutions,  to 

August  1777,  the  release  made  between  Rowland  Ed-  o^the^laniT^ 

vardes  the  elder  and  Ann  his  wife,  of  the  first  part ;  thereby  settled 

J'  0.  Edwardes  eldest  son  and  heir  at  law  of  the  said  ment^forone 

R.E.  of  the  second  part ;    W.  Ford  and  J.  Harries  of  two,  or  three 

the  third  part ;  J.  Symmons  and  G.  Harries  esqrs.  of  any  term  or 

the  fourth  part ;  and  Catherine  Tucker,  spinster,  of  the  °"m^er  of 

*^       '  .  y^^ra  not  ex- 

fifth  part.   After  reciting  that  a  marriage  was  intended  ceoding  2i,io 

to  be  solemnized  between  the  said  J.  O.  Edwardes  and  ^nd  every  such 

Catherine  Tucker,  and  that  by  certain  conveyances  the  lease  or  leases 

lands  and  hereditaments  thereinafter  described  were  re»lrved9Xi^ 

thereby  limited,  in  default  of  a  certain  appointment,  to  continued  pay- 

the  use  of  the  said  R.  E.  for  life,  and   of  the  said  respective  con- 

J.  O.  E.  his  heirs  and  assigns  for  ever,  it  was  wit-  ^«'ja"<^e  of 

^  ,      ,  such  lease  and 

nessed,   that    in   consideration   of  the  said  intended  leases,  6yAii^ 

yearly  pay- 
menttf  the  best 
andmoti  improved  yearly  rents  that  could  be  reasonably  had  or  obtained,  without  taking 
any  sum  or  sums  of  money  or  other  thing  by  way  of  fine  or  income  for  the  same." 
By  lease  of  11th  January  1783,  the  tenant  for  life  of  the  settled  property  (one  of  the 
creators  of  the  power)  demised  a  part  of  it  to  hold  from  the  4th  January  preceding 
for  three  lives,  reddendum  the  yearly  rent  or  sum  of  31/.  10<.,  at  or  upon  the  two 
most  usual  feasts  or  days  of  payment  in  the  year,  viz.,  the  feast  of  St,  Philip  and 
Si,Jame9  the  Apostles  (1st  May,)  2nd  St.  Michael  the  Archangel  (29th  September,)  by 
ereo  and  equal  portions;  the  first  payment  to  be  made  on  the  feast  of  5/.  Philip  and 
St.  James  the  Apostles,  next  ensuing  the  date  of  the  lease :  Held,  first,  that  the  lease 
was  vmd,  the  power  not  having  been  duly  executed  by  reserving  the  rent  at  half- 
yearly  periods ; — secondly,  that  old  leases  of  other  lands  in  the  neighbourhood  were 
aot  admissible  to  show  the  above  feast  days  to  be  the  usual  half-yearly  days  of  pay- 
ment in  that  part  of  the  country. 

VOL.  IV.  O 
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1984.  marriage,  they  the  said  R.E.,  A.  bis  wife,  and  J.  O.  £., 
did  grant,  bargain,  sell,  alien,  remise,  release  and  con- 
firm, limit  and  appoint,  unto  the  said  W.  Ford  and 
«7.  Harries,  and  their  heirs  and  assigns  (inter  alia)  the 
premises  in  question,  situate  &c.,  and  then  or  there 
late  in  the  tenure  or  occupation  of  M.  Adam,  to  hold 
the  same  unto  and  to  the  use  of  the  said  W.  Ford 
and  «7.  Harries,  their  heirs  and  assigns,  for  ever.  To 
the  use  of  the  said  R.  E,  party  thereto,  and  his  heirs, 
until  the  solemnization  of  the  said  intended  marriage; 
and  from  and  after  the  solemnization  of  the  same,  to 
the  use  of  the  said  M.  £.  party  thereto,  for  and  during 
the  term  of  his  natural  life.  Remainder  to  the  use  of 
the  said  J.  O.  E.  and  his  assigns,  for  and  during  the 
term  of  his  natural  life ;  remainder  to  the  use  of  the 
said  W.  Ford  and  «7.  Harries  and  their  heirs,  during 
the  lives  of  the  said  R.  Edw^rdes  and  J.  O.  E,  upon 
trust  to  preserve  contingent  remainders;  remainders 
to  the  use  of  J.  Symmons  and  G.  Harries  (a),  their 
executors,  administrators  and  assigns,  for  500  years 
from  thence  next  ensuing,  upon  the  trusts  thereinafter 
expressed ;  remainder  to  the  use  of  the  first  son  of  the 
marriage,  and  the  heirs  of  the  body  of  such  first  son 
lawfully  issuing,  with  divers  remainders  over.  Proviso 
that  it  should  and  might  be  lawful  for  all  and  every  the 
person  and  persons  being  in  the  actual  possession  of  all 
or  any  part  or  parts  of  the  said  premises  thereby 
granted  and  released  and  appointed  by  virtue  of  the 
limitations  aforesaid,  by  any  deed  or  deeds  indented 
under  their  hands  and  seals  respectively  to  be  executed 
from  time  to  time,  to  make  any  lease  and  leases  in  pos- 
session and  not  in  reversion  or  remainder,  or  by  way  of 
future  interest,  of  all  or  any  of  the  same  prembesy  or  of 
any  pert  or  parts  thereof  whereof  such  person  should 

(a)  J.  Symmant  survived  G.  Harriet,  and  J.  H.  HKnist,  Uie  Icitor  oS  Ibe 
pbintiff,  wu  heir  of/.  Harrin,  who  survived  W,  Fcrd» 


Dob 
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he  in  possession,  unto  any  person  or  persons,  for  one,        1834. 

two,  or  three  life  and  lives,  or  any  term  or  number  of 

years  not  exceeding  SI  years,  so  as  such  lease  or  leases, 

by  any  express  words  therein  to  be  contained,  be  made     ^^ffj" 

not  dispunishable  of  waste ;  and  so  as  upon  all  and 

epery  such  lease  and  leases  there  should  be  reserved 

and  continued  payable^  during  the  respective  continuance 

of  such  lease  and  leases^  by  half-yearly  payments^  the 

best  and  most  improved  yearly  rents  that  could  be  rea^ 

sonably  hador  obtained^  without  taking  any  sum  or  sums 

of  money  or  other  thing  by  way  offine  or  income  for  the  ' 

same.    And  so  as  in  every  such  lease  there  should  be 

contained  a  clause  of  re-entry  for  non-payment  of  the 

rent  and  rents  to  be  thereby  reserved :  and  so  as  the 

lessee  or  lessees  to  whom  such  leases  should  be  made  as 

aforesaid,  should  seal  and  deliver  a  counterpart  or 

counterparts  of  such  lease  and  leases  respectively,  to  be 

made  as  aforesaid. 

The  marriage  took  place  shortly  after  the  settlement, 
and  iZ.  Edwardes  soon  afterwards  died,  leaving  the 
said  J.  O.  Edwardes  him  surviving.  By  indenture  of - 
Uth  Jasiuary  1788,  between  the  said  J.  O.  Edwardes 
of  the  one  part,  and  M.  Adams  of  the  other  part, 
it  was  witnessed,  that  the  said  J.  O.  Edwardes^  for  and 
m  conMeraiion  of  the  surrender  cf  a  former  lease 
tfaeretc^ore  granted  on  the  premises  thereinafter  de- 
mised ;  and  also  for  and  in  consideration  of  the  rents, 
covenants,  and  agreements  tjiereinafter  reserved  and 
eontsined,  whidi,  on  the  part  of  the  said  M.  Adams, 
his  heirs  and  assigns^  were  to  be  paid,  performed,  and 
kept;  and  for  divers  other  good  causes  and  valuable 
considerations  him  the  said  J.  O.  Edwardes  thereunto 
espedaMy  moving,  did  demise,  grant,  set,  and  to  farm 
let  unto  Ae  said  Morris,  his  heirs  and  assigns,  the 
prendses  in  question,  then  in  Ae  occupation  of  him  the 
iaid  M.  Adams 9  his  undertenants  and  assigns ;  together 

oS 
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1834.  with  all  houses  &c.  (in  as  large  and  ample  a  manner  as 
R,  Adams,  father  of  the  said  A/.  Adams^  and  bis  under- 
tenants, formerly  held  and  enjoyed  the  same,)  except  all 
mines,  &c :  to  hold  the  said  premises  with  the  appur- 
tenances, except  as  aforesaid,  unto  the  said  M.  Adams, 
bis  heirs  and  assigns,  from  the  4th  day  of  January 
then  instant,  for  and  during  the  natural  lives  of  E.  A^ 
J.  A.  and  A,  Adams^  daughters  of  the  said  M.  Adams 
and  M.  his  wife,  and  for  and  during  the  natural  life  of 
the  survivor  or  longest  liver  of  them;  yielding  and 
paying  therefore  yearly  and  every  year,  during  the  said 
term,  unto  the  said  J.  O.  Edwardes,  his  heirs  and 
assigns,  the  yearly  rent  or  sum  of  31/.  10^.,  at  or  upon 
the  two  most  usual  feasts  or  days  of  payment  in  the 
year,  (that  is  to  say)  the  feast  of  St.  Phillip  and  Jacob 
the  Apostles  {a\  and  ^S'^.  Michael  the  Archangel  {b\ 
by  even  and  equal  portions,  the  first  of  such  payments 
to  begin  and  be  made  on  the  feast  of  St,  Philip  and 
Jacob  the  Apostles  next  ensuing  the  date  thereof.  And 
also  five  couple  of  young  fat  hens  at  Shrovetide  yearly, 
and  carrying  or  causing  to  be  carried  three  cart-loads 
of  coal  or  culm  from  the  coal  or  culm  pits  to  the  dwell- 
ing-house of  either  Hook  or  Sealeyham  yearly ;  and 
also  grinding  and  doing  suit  with  all  his  and  their  and 
every  of  their  com,  grist,  grain  and  malt,  at  the  first 
mill,  called  Treffgarne  mill,  during  the  aaid  term,  and 
keeping  one  dog,  either  hound,  greyhound,  or  spaniel, 
in  good  sporting  order  for  the  said  «/•  O.  Edmardes^ 
his  heirs  and  assigns.  And  also  paying  and  discharging 
yearly,  during  the  said  term,  the  chief  rent  called  the 
Bishop's  rent  for  the  said  premises.  Then  followed 
covenants  for  the  above  objects  as  stated  in  the  red- 
dendum, with  a  proviso  of  re-entry  in  case  the  said  rent 
should  be  unpaid  by  the  space  of  SI  days  next  after 
either  of  the  said  days  of  payment  whereon  the  same 

(a)  Afay  1st.  (6)  Septmbtr  t9tli. 
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ought  to  be  paid  as  aforesaid  being  lawfully  demanded,        1834. 

and  no  sufficient  distress  or  distresses  to  be  had  or 

found  on  the  said  demised  premises  to  satisfy  the  same, 

together  with  all  arrears  thereof,  if  any,  or  non-per- 

fonnance  of  the  costs  and  agreements  therein  contained. 

The  lessor  J,  O.  Edwardes  died  in  Julf/  18S5,  leaving 

W.  E.  Tucker  a  lessor  of  the  plaintiff,  his  heir  at  law, 

as  eldest  son  of  the  marriage,  him  surviving.     The 

defendant  was  assignee  of  the  lease.     For  the  lessors 

of  the  plaintiff  it  was  contended  that  the  lease  was  void, 

for  the  following  reasons : 

1.  The  power  having  required  the  reservation  of  the 
best  yearly  rent  by  half-yearly  payments,  without  taking 
any  snm  or  other  thing  by  way  of  fine  or  income,  the 
lease  took  effect  from  the  4th  January  preceding  its 
date,  and  fixed  the  first  payment  of  rent  for  1st 
Mayy  a  period  of  four  months  only,  and  the  second 
for  ^th  September^  another  period  of  about  five 
months  only.  The  lease  reserved  the  rent  not  by  half- 
yearly  payments  as  in  the  power,  but  by  payments  on 
1st  May  and  29th  September  in  each  year,  which  are 
not  half  years.  The  first  payment  of  rent  reserved  to 
be  made  on  1st  May  1783,  within  six  months,  made 
it  a  forehand  rent,  and  tantamount  to  taking  a  fine. 

2.  That  if  the  duties  and  customs  were  reservations 
of  rent,  they  should  have  been  reserved  half-yearly; 
and  that  if  they  are  not  reservations  of  rent,  they  are 
in  the  nature  of  a  fine  or  income,  and  contrary  to  the 
power  which  directed  the  best  yearly  rent  to  be  re- 
served. 

3.  That  the  clause  of  re-entry  should  have  been 
immediate  on  non-payment  of  the  rent  or  non-per- 
formance of  the  covenants,  without  postponing  the 
period,  or  being  clogged  with  any  condition  as  to  suffi- 
cient dbtress  on  the  premises  (a). 

(a)  Sec  2  Br.  &  B.  594. 
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1834.  For  the  defendant  it  was  answered,  Ut,  that  the  pcywer 

'^''^^      ^id  not  require  equal  half-yearly  payments  of  rent,  but 
V.  that  yearly  rent  should  be  reserved  during  the  continu- 

sS^OUi**  ance  of  a  lease  by  half-yearly  payments.  That  what 
are  to  be  considered  days  for  half-yearly  payments  of 
rent  depends  in  every  case  upon  usage,  the  intervals 
between  every  usual  day,  as  Lady^day  and  Michaelmas^ 
Christmas  and  Midsummer,  being  different  That  evi- 
dence was  therefore  admissible,  to  shew  the  1st  May 
and  ^th  Sept,  to  be  the  most  uauel  half-yearly  rent- 
days  in  that  neighbourhood  and  to  be  so  described  in 
leases.  Leases  of  lands  of  other  deceased  persons  in 
various  parts  of  Pembrokeshire,  dated  about  the  same 
period  as  the  leases  in  question,  and  in  which  these  days 
were  fixed  for  payment  of  rent,  were  tendered  to  shew 
the  usage.  2d.  That  the  duties  were  neither  reserva^^ 
tions  of  rent  nor  fines.  3d.  That  the  condition  of  re- 
entry, being  in  the  terms  usually  adopted  and  reason- 
able in  itself,  satbfied  the  general  wording  of  the 
power. 

The  learned  judge  held  that  proof  of  any  usage  in  the 
neighbourhood  by  which  rents  were  reserved  payable  on 
the  days  in  question  might  be  received,  and  cited  Smith 
and  another  y  4  Wilson  {a);  but  held  that  the  leases  offered 
in  evidence  for  that  purpose  were  inadmissible.  He  in* 
clined  to  think  that  the  reservation  of  rent  on  two  known 
feast  days  might  be  considered  a  half-yearly  reservation 
within  the  power,  and  that  Doe  d.  Lord  Shrewsbury  v. 
}Vilson(b)  was  in  point  for  the  defendant,  on  the  objec- 
tion that  the  first  rent  being  made  payable  at  a  day 
within  the  first  six  months  was  therefore  a  forehand 
rent.  Also,  that  the  reservation  of  the  fowls  was  not 
a  "  fine,*'  and  that  the  clause  of  re-entry  was  good, 

(a)  3  B.  &  Adol.  7^8.  (fr)  5  B.  &  AM.  363. 
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the  words  of  the  power  being  general,  Doe  d.  Jersey  18S4. 
T.  SmiH(a)'j  and  lastty,  that  the  lease  was  a  due 
execution  of  the  power.  He  accordingly  nonsuited, 
giving  leave  to  move  on  all  the  points  to  enter  a  verdict 
fcr  the  lessors  of  the  plaintiff.  A  rule  was  accordingly 
obtained  in  Easier  term. 

J.  Wiboft,  J.  Uvatis  and  £.  V.  Williams  showed 
cause  in  Trimty  term.  The  validity  of  this  lease  de- 
pends on  whether  or  not  it  is  a  defective  execution  of 
the  leasmg  power.  It  may  be  briefly  premised,  that 
the  doctrine  of  giving  a  stricter  interpretation  to  such 
powers  than  to  any  other  (6)  is  long  exploded,  and  that 
it  is  held  that  being  for  the  benefit  of  all  parties  to  the 
estate  and  a  conomon  modification  of  property  in  land, 
they  are  to  be  literally  construed  and  carried  into  efiect 
according  to  the  intention  of  their  authors  (c).  The 
first  and  main  objection  to  the  lease  is,  that  whereas  by 
the  terms  of  the  power  the  rent  is  to  be  payable  by  half- 
yearly  payments,  it  is  in  fact  made  payable  by  the  lease 
at  two  intervals,  the  one  less,  the  other  more  than  half  a 
year.  The  parties  creating  the  power  cannot  be  taken 
to  have  intended  a  literal  performance  of  this  direction, 
as  a  year  cannot  be  divided  into  an  equal  number  of 
day8(d).  In  Harrington  v.  Wise(e),  the  lease  was  for 
years,  rendering  rent  at  the  *'  two  usual  feasts  del  an" 
which  the  court  held  to  be  Michaelmas  and  Lady^ 

(a)  5  B.  &  Aid.  365.  (6)  8««  id. }  f  Br.  &  B.  475 ;  Doug.  565. 

(c)  Fo&t  V.  MorrMi  «im<  vthen^  MS.  Rep.  Pmcb.  15  GtQ.  in  Cane.  5  Via. 
Ab.  4S1 ;  1  Bnrr.  If  1 ;  5  CIm.  R.  73.  See  Shannon  v.  BrudHrtti,  1  Sch. 
k  Lrfr.  5t.  cor.  Lord  Redttdale ;  Itight  ▼.  Tkamms,  3  Barr.  1446 ;  GmnhUU 
«.  Fkjiinimii,  Doog.  573 ;  and  fila.  R.  440 ;  Pom«r«sr  ▼•  Pttrtington,  3  T.  R. 
075;  ice  also  the  Jeney  ram,  1  Br.  &  B.  97 ;  f  id.  479 ;  and  Sogden  on 
Powen,  Stb  edit.  387, 583. 

f<f)8eeCo.  Lit.  1d5b. 

(t)  i  Roll.  Abr.  460,  lit.  Reftervaliot>,  lif .  pi.  f . 
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1834.       day{d)i  but  it  could  only  be  by  usage  that  payments  of 


Doe 


rent  on  those  days  could  be  considered  half-yearly  pay- 
"v"  ments,  as  neither  interval  amounts  precisely  to  half  a 
^^o^h*'  year ;  thus  the  period  between  Michaelmas  and  Lady- 
day  contains  177  days^  and  that  between  Lady-day  and 
Mic/taelmas,  188.  Again,  the  interval  between  Christ- 
mas and  Midsummer  contains  181  days,  and  between 
Midsummer  and  Christmas,  184;  yet  they  are  com- 
monly called  half  years,  and  rents  are  reserved  accord- 
ingly. Nor  does  the  payment  of  half-yearly  dividends 
approach  more  closely  to  the  18S  days  mentioned  by 
Coke  as  half  a  year  (6).  But  E.  O.  Edwardes,  in  creat- 
ing the  power,  considered  1st  May  and  29th  September 
to  be  the  days  usual  for  payment  of  half-yearly  rents, 
and  if  so,  the  inaccurate  effect  must  be  given  to  his 
opinion.  The  lease  in  question,  being  subsequently 
granted  by  him,  best  proves  the  sense  in  which  he  had 
used  *^  half-yearly  "  in  the  power.  [Lord  Lyndhurst. 
Can  the  construction  put  on  a  power  by  the  author  of 
it  in  a  subsequent  lease  be  taken  to  illustrate  its  mean- 
ing?] Had  the  lease  reserved  rent  "  at  the  two  most 
usual  feast  days,*'  that  would  have  been  sufficient  within 
the  power ;  and  which  days  they  are  depends  on  the 

(a)  May 'day  and  Martinmat  were  said  to  be  usual  half-year  dajs  in  the 
north;  CandUmat,  Sd  February,  and  Lammas,  1st  Augiat,  were  mentioned 
by  I^rd  Lyndhttnt  as  more  closely  corresponding  in  the  length  of  the  laler- 
▼ening  periods. 

(h)  As  to  the  temput  ionatre,  see  Cat€^y'tca$e,  6  Rep.  61 ;  Cro.  Jac  167. 
Lord  Coke  says,  Co.  Lit,  135  b.,  A  quarter  of  a  year  containelh  by  legal 
computation  ninety-one  days,  and  half  a  year  containelh  18S  days;  (m. 
tlie  solar  year.  Bract.  359,)  for  the  odd  hours  (vts.  the  six  hours  orer  tht  365 
days  in  each  year  which  is  the  minor  year,  vts.  not  the  bissextile  or  leap-year 
consisting  of  366  days)  in  legal  computation  are  rejected,  and  by  the  atatote, 
<U  anno  biuexiili,  SI  Hen,  3.  it  is  provided  quod  computentur  dia  iUe  crci«s* 
rens  «t  diet  proximo  prectdeni  pro  unico  die,  so  as  in  computation  th«t  day 
eicrescent  is  not  accounted.  The  first  six  calendar  months  of  the  year  in- 
cludes February  and  contain  180  days  only,  the  other  six  184  days. 
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custom  of  the  country.  Extrinsic  cnrcuinstances,  as  the  1884. 
intent  to  use  a  word  in  a  sense  different  from  its  usual 
or  correct  acceptation,  may  be  considered  in  construing 
a  power  (a).  The  meaning  of  '^  half-yearly  **  as  here 
relied  on,  in  opposition  to  the  lease,  is,  to  use  Sir  Thomas 
Pbmer'9  words  in  Cholnumdeley  ▼.  Cttnton{b\  "  an  im- 
ported meaning,  not  the  result  of  the  words  themselves 
but  of  superadded  inference.  The  additional  idea 
suggested  by  inference,  originates  not  with  the  writer 
but  his  expositor,  and  being  collected  extrinsically  by 
conjecture,  may  by  extrinsic  circumstances  be  rebutted. 
Take  a  familiar  instance  in  the  construction  of  the  words 
'the  true  religion;'  the  expositor  interprets  them  to 
mean  the  christian  religion,  but  would  he  persevere  in 
that  construction  when  he  discovered  the  words  to  have 
come  irom  a  Mahommedan  ?  Do  the  words  change  their 
meaning  when  that  circumstance  is  discovered  ?  No ;  but 
the  erroneous  inference  of  the  expositor  does;  and  so  it 
b  in  the  present  case."  Here  the  term  "  half-yearly  '* 
bemg  equivocal,  not  admitting  of  a  stricter  arithmetical 
acceptation,  extrinsic  evidence,  e,  g.  usage,  must  be  let 
in  to  explain  it(c).  In  Smith  and  another  v.  Wilson  (cQ, 
dted  by  the  learned  judge  at  the  trial,  the  lessee  of  a 
warren  had  covenanted  that  at  the  expiration  of  the 
term  he  would  leave  on  the  warren  10,000  rabbits,  the 
lessor  paying  for  them  60/.  a  thousand,  and  in  an  action 
against  the  lessor  for  refusing  to  pay  for  the  rabbits  left 
at  the  end  of  the  term,  parol  evidence  was  held  admis- 
sible to  shew  that  by  the  custom  of  the  country  where 
the  warren  was,  the  word  *'  thousand/'  as  applied  to  rab- 
bits, denoted  100  dozen  or  1^00  rabbits.  Arithmetical 
construction  being  out  of  the  question  in  this  case,  the 
reasonable  construction  is  more  necessary,  viz.  that  the 

(•)  See  S  Jac.  &  W.  91—93.  (6)  Id.  1  tl . 

(c)  See  Doe  ▼.  Mcyriek,  anie.  Vol.  III.  901,  909. 

(d)  3B.U  Add.  7S8. 
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18S4.  power  is  satisfied  by  there  being  two  equal  payments  in 
the  year  at  reasonable  intervak,  the  most  cogent  evi- 
dence that  they  are  reasonable,  being  the  usage  of  the 
country  where  the  land  was.  In  Camdrey's  case  (a),  a 
party  seised  of  lands  devised  to  JR.  C.  *^  60«.  of  yearly 
r^Qt  growing  out  of  all  his  lands  in  H."  with  a  claim  of 
distress  for  non-payment  thereof  **  at  the  usual  feasts  *' 
during  his  life.  The  usual  feasts  in  these  vills  were 
SIL  Michael  oxkd  the  Anmmciation  (vis.  Lady-^hy^  and 
the  rent  being  in  arrear  at  the  feast  of  St.  MuAael  die 
devisee  distrained  and  held  good,  for  the  usual  days 
shall  be  taken  to  be  the  usual  days  lor  paj^ment  of  rent 
in  the  place  where  the  lands  were.  Then  the  ancieot 
leases  of  other  estates  in  the  neighbourhood,  stating  the 
days  in  question  to  be  the  usual  and  accustomed  days 
of  payment,  should  have  been  received  in  evidence. 
[Lord  Lyndhurti.  In  the  case  cited,  evidence  was 
clearly  admissible  to  explain  the  word  '*  usual/'  but  have 
the  words  "  yearly  "  or  "  half-yearly "  such  a  patent 
ambiguity  as  would  entitle  you  to  explain  them  by  evi- 
dence extrinsic  to  the  deed  ?  Leases  of  other  estates  in 
the  county  were  res  inter  alios,  and  therefore  not  admis- 
sible.] It  is  clear  that  M.  Adams  was  in  possession  by 
a  former  lease,  and  it  may  be  inferred  that  the  rents 
were  therein  reserved  on  the  same  days.  In  Chol^ 
mondeley  v.  CUntan,  it  being  shown  by  the  deed  of 
1781,  that  Lord  Orford  knew  himself  to  be  the  right 
heir  of  Samuel  Rolle  at  the  time  he  settled  the  estates 
in  question  to  the  use  of  himself  for  life,  and  from  and 
after  his  decease,  in  default  of  h^irs  of  his  body  or  other 
appointment  by  himself,  to  the  use  of  the  right  heirs  of 
Samuel  RoUe  for  ever ;  Mr.  Justice  Bayley  and  Sir 
Thomae  Plumer  Master  of  the  Rolls  came  to  the  con- 
clusion that  he  intended  by  those  words  Mr.  Trefusis 
the  right  heir  of  S.  Rolle  at  his  own.  Lord  OrfortTs 

(a)  S  Anderaon,  Iff,  pi.  67. 


Dob 
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dealii(«X    [Bayley  B.  The  defendant  waa  excluded       1834. 

not  from  adducing  testiinony  of  what  the  naage  was  as 

to  the  general  or  ordinary  days  of  reaenration  of  rrat 

ID  the  neighbouiiiood,  but  from  giting  in  evidence  leases,      Habbtbs 
^  J.     1 .  •  VI   ,  «  sod  Otben. 

me  teima  of  which  were  aetded  among  ottier  parties. 

Loid  LjfmdimrsL  If  leases  adected  as  containing  re- 

servationa  of  rent  on  the  days  for  which  you  con* 

tend  had  been  admitted  in  evidence,  how  could  they 

hare  been  met  by  the  other  side?    By  producing 

other  leases  in  which  rent  was  reserved  on  other  days^ 

also  redted  to  be  usual  days  of  payment?]    When 

it  is  said  diat  certain  feast  days  tor  payment  of  rent  are 

recognised  by  the  kw,  the  custom  of  the  country  where 

the  lands  are  is  thereby  recognised.    Thus  had  Lady-- 

day  and  Michaelmae  been  reserved  {which  would  have 

raised  nearly  the  same  question  as  the  present),  it 

would  have  been  said  that  they  were  not  to  be  the  usual 

rent  days  in  that  part  of  Wides. 

The  next  objection  is,  that  the  first  payment  of 

rent  being  reserved  for  four  months  only,  tria.  being 

payable  on  1st  May  178S,  the  habendum  being  from 

4th  January^  is  a  forehand  rent,  and  tantamount  to 

taking  a  fine  for  granting  the  leases  contrary  to  the 

terms  of  the  power,  which  also  directs  that  the  best 

rent  should  be  reserved.      But  the  lease  shews  an 

antecedent  occupation  of  the  premises  by  the  lessee 

under  a  former  lease,  the  surrender  of  which  was  the 

consideratmn  for  granting  the  present.    Then  as  no 

fraud  can  be  presumed,  the  inference  is,  that  the  first 

rent  waa  so  reserved  for  an  anterior  occupation.   Isher^ 

wood  r.  OldhuHo{b)  is  directly  in  point  as  to  this  objec* 

tion.     The  power  in  that  case  was  to  make  leases  for 

two  or  three  lives  or  for  the  term  of  twenty-^one  years, 

so  as  there  were  reserve^,  payable  during  the  continu*' 

ance  of  each  lease,  the  best  and  most  improved  yearly 

rents  which,  at  the  time  of  making  such  lease,  could  be 

^O  See  t  B.  &  Aid.  641 ;  S  J.  &  W.  1.  (6)  3  M.  &  S.  S89, 399. 
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1884w       gotten  for  the  smnie,  without  taking  any  sum  or  \ 

of  money,  or  other  thing,  for  or  in  Heu  of  a  fine  or  in- 
come for  the  same.  By  lease,  dated  15th  Ociober  1800, 
the  tenant  for  life  let  the  premises  for  fourteen  yean,  to 
be  computed,  as  to  the  meadow  and  plough-land,  from 
13th  February  then  last,  as  to  the  pasture  lands  from 
S6th  March,  also  then  last,  and  the  messuage  &c.  firom 
the  18th  Mdjf  then  last,  at  a  yearly  rent,  payable  to  the 
lessor  and  such  other  person  as  for  the  time  being 
should  be  entitled  to  the  freehold  and  inheritance,  by 
half-yearly  payments  on  llih  November  Bnd25diMarek9 
"  the  first  payment  to  be  made  on  1 1th  November  next 
ensuing.''  And  it  was  held,  that  the  reservation  of  the 
first  half-year's  rent«.for  an  enjoyment  of  only  twenty- 
seven  days  was  not  taking  a  sum  of  money  for  a  fine, 
being  a  compensation  taken  in  consideration  of  an  occu- 
pation antecedent  to  the  date  of  the  lease.  And  Lord 
EUenborough  said,  '^  how  \b  that  (the  reservation  of  the 
first  half-year's  rent)  a  breach  of  the  condition?  is  it 
taking  a  sum  or  sums  of  money  for  or  in  lieu  of  a  fine? 
it  is  at  the  utmost  but  granting  a  lease  with  a  covenant 
for  payment  of  the  first  half-year's  rent  before  the  half 
year  has  expired.  It  is  then  at  the  utmost  only  taking  a 
covenant  which  may  be  the  means  of  possibly  acquiring 
to  him  a  sum  of  money.  Then  it  is  not  within  the 
letter,  but  is  it  within  the  spirit?  The  power  says,  *  for 
or  in  lieu  of  a  fine  or  income  for  the  same ;'  is  this  for  or 
in  lieu  of  a  fine  or  income  ?  What  fine  did  the  party 
contemplate?  The  reservation  appears  to  be  in  con- 
sideration of  an  antecedent  occupation.  It  is  not  in 
lieu  of  a  fine  if  a  party  take  a  compensation  for  a  time 
antecedent  to  the  date  of  the  lease,  during  which  time 
the  lessee  has  been  permitted  to  occupy,  and  oonsider- 
ing  the  lease  as  if  it  were  executed  at  the  time  of  the 
commencement  of  the  occupation."  f  Lord  Lyndhursi 
C.  B.  There  was  no  evidence  to  show  how  that  M. 
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Adanu  held  under  the  surrendered  lease.    If  under       1884. 
that  lease  the  rent  was  reserved  payable  at  the  same 
feast  days,  the  rent  would  be  running  on ;  and  it  might 
perhaps  be  presumed  that  they  were  alike  in  both 
leases.]    In  Doe  d.  Shrewsbury  v.  Wih(m{a),  power 
was  created  by  a  private  act  of  1720^  to  lease  for  three 
lives  or  twenty-one  years,  or  any  term  of  years  deter- 
minable on  three  lives,  ''  so  as  upon  all  and  every  such 
lease  and  leases  there  be  reserved  and  made  payable 
yearly,  during  the  continuance  thereof,  the  usual  and 
accustomed  yearly  rents,  boons  and  services."    The 
lease  bore  date  6th  January  1785,  reciting  the  sur- 
render of  a  prior  lease  of  the  premises,  and  was  for 
ninety-nine  years,  if  three  persons  therein  named  should 
80  long  live,  at  a  yearly  rent  payable  at  Lady-^y  and 
Michaelmasy  the  first  payment  to  be  made  on  S5th 
March  1785.     A  prior  lease  of  the  premises  was  in 
evidence  dated  2d  February  1708,  with  similar  reserva- 
tions of  rent.    It  was  objected  that  a  half-year's  rent 
having  been  reserved  for  the  interval  between  6th 
January  and  25th  March  1785,  that  was  a  forehand 
rent  in  fi-aud  of  the  power,  but  the  Court  held  it  a 
"  usual  and  accustomed  rent  **  within  the  power.     Doe 
V.  Giffard  (b)  will  be  relied  on  for  the  other  side,  but 
the  lease  was  there  for  twenty-one  years,  dated  14th 
September  1809,  and  reserved  a  rent  payable  by  even 
half-yearly  payments  on  29th   September  and   25th 
March,  the  first  payment  to  be  made  on  25th  March 
then  next.     But  the  lease  appears  to  have  been  held 
bad,  on  the  ground,  that  as  the  last  year  of  the  term 
would  end  on  the  14th  September  no  rent  would  be 
payable  at  all  after  Lady^day  of  that  year.    The  lease 
m  that  case,  as  well  as  Doe  v.  WUson,  being  for  a  term 

(•)5B.&  AJd.  563. 

{h)  At  Nta  Prhu,  before  Lord  EUenbanugh,  1810.     Cited  arg^mld0  ia 
Doe  r.  Wilwn,  5  B.  k  Aid.  371. 
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18S4.  of  years  certain^  the  remainder-iiian  could  in  no  ease  be 
benefited,  but  must  receive  injury.  Whereas  in  this, 
which  is  a  lease  for  lives,  the  termination  must  inevitably 
be  uncertain,  and  the  remainder-man  may  be  a  gaineKa). 
The  dictum  of  Powell  J.  in  Regma  v.  We9t(m{b\  to 
which  HoU  C.  J.  agreed,  is  contrary  to  Doe  t.  Gifard, 
Tomiins  v.  Pynaent{c)  shows  that  the  words  **  if  the 
feast  of  Si.  Philip  and  St  James,  and  St.  Michael  the 
Archangel^  are  not  the  usual  half-yearly  feasts,  they 
might  be  rejected  as  repugnant  even  out  of  die  instru- 
ment itself.  [Bayley  B.  There  the  repugnancy  was 
clear  on  the  fece  of  die  instrument  itself,  the  reddendwm 
being  by  quarterly  payments,  and  only  three  quarter 
days  being  afterwards  named  (d).] 

Chittan  and  Whitcomhe  in  support  of  llie  rule  (e). 

(a)  See  Sugden  on  Powers,  5th  edit  650. 

(6)  Lord  Ro^m.  1198.  (c)  Id.  819. 

(d)  No  judgment  was  given  on  the  other  points  which  were  that  axgoed. 

For  the  defendants  it  was  said«  that  if  the  noney  rent  it  the  hest  and  moA 
improved  jearlj  rent,  and  reserved  at  the  proper  halfoyearlj  interraU,  it  ii 
immaterial  on  what  daj^s  the  superfluous  reservations  are  made  to  accrue.  It 
will  be  said,  that  if  these  duties  and  services  had  not  been  reserved,  the  rrnt 
would  have  heen  so  much  larger ;  hot  in  estimating  whether  a  rent  reserved 
fifty  years  ago  was  the  best  at  that  tame,  the  scales  will  not  be  v«ry  aioriy 
adjusted,  and  in  the  absence  of  all  proof  of  fraud  it  will  be  lakca  to  be  a 
bond  fide  reservation  at  the  time ;  Dot  v.  Radcliff,.10  East,  f78.  It  does  not 
appear  whether  lessor  or  lessee  was  liable  to  pay  the  bisltop's  rent,  and  the 
construction  must  be  in  favour  of  the  lease  wt  rti  magU  valemt  quant  pereMi. 
Doe  d.  Jetty  v.  Smith,  S  Br*  &  B.  590 — 596,  shows  the  daoae  of  re-eimy 
to  he  witlmi  the  power. 

Fur  the  lessor  of  the  plaintiff  it  was  contended,  that  if  the  other  reserva- 
tions of  services  &c.  to  be  rendered  were  to  be  taken  as  part  of  the  rent, 
then  tlie  whole  rent  was  not  reserved  by  half-yearijf  payments  according  to 
(he  power;  if  they  were  not,  a  better  pecuniary  recit  wight  have  been  ob- 
tabled  had  they  not  existed.  Several  of  them,  as  carrying  the  cwiro.  keeping 
the  dog,  &C.  might  be  of  no  possible  benefit  to  the  remainder^own.  On 
the  last  point  Cox  v.  Day,  IS  East,  118,  applies,  and  is  not  overrakBd  by 
Doe  6*  Jeney  v«  Smith,  t  Br.  &  B.  47S. 
(e)  Whitcombe  was  beard  in  Mickaetmoilenn  1SS3» 
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The  first  objection  has  been  argued  throughout  as  if       1884p. 
the  power  had  directed  the  yearly  rent  to  be  reserved 
payable  on  the  usual  feasts  and  not  by  half-yearly  pay- 
ments.   Now  Cowdrey'a  case  in  Anderson,  besides  the 
haying  arisen  on  a  willy  turns  on  the  term  **  usual 
feasts;"  whereas  the  jiower  clearly  requires  the  **be8t 
and  most  improved  yearly  rents  to  be  reserved  by  half- 
yearly  payments,''  and  has  no  reference  to  usage  or  cus- 
tom. It  plainly  requires  a  yearly  rent,  one  half  payable 
at  the  ead  of  one  half  the  year,  the  other  at  the  end  of 
the  otber.    But  it  is  said,  that  to  bisect  the  year  accu- 
rately IB  impossible ;  if  so,  and  an  impracticable  thing 
was  prescribed  by  the  power,  no  lease  would  be  valid: 
But  Harrington  v.  Wise  (a)  shows  that  the  law  recog- 
nizes divisions  of  the  year  in  respect  of  payment  of  rent, 
riz.,  Michaelmas  and  Lady-^ay,     Those  are  usual 
and  accustomed  days,  though  unequal  in  point  of  in- 
tenral,  and  a  reservation  of  rent  on  them  would  be 
good.    If  the  custom  in  a  nook  of  the  kingdom  is  to  be 
set  up  against  the  general  law,  its  existence  as  such 
must  first  be  established  by  legal  evidence.    Not  only 
has  this  lease  not  divided  the  year  as  near  as  possible, 
▼iz.  by  calendar  months,  e.  g.  Old  Candlemas  2d  Fe- 
hmary,  and   Lammas   1st  August:   but   it  has  not 
divided  it  according  to  the  usual  rent  days,  or  with  any 
regard  to  fair  proportion.    A  lessor  bound  by  a  power 
to  reserve  rent  quarterly  or  half-yearly,  must  not  go 
further  from  the  arithmetical  proportions  than  the  usual 
quarter  days  recognized  by  the  law,  the  largest  dis- 
proportion between  which  is  less  than  eleven  days  (ft). 
The  word  **  half-yearly"  intends  an  equal  division  by 
182  days,  rejecting  the  odd  hours,  or  by  the  half-year 
recognized  by  the  law  divisible  by  the  usual  quarterly 
feasts.    Had  extrinric  evidence  established  a  peculiar 
usage  in  Pembrokeshire  it  would  not  have  applied, 

(•)  t  Rol.  Ab.  450.  (6)  See  ante,  19t. 
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1834.  there  being  no  reference  to  usage  in  this  power.  On 
the  other  hand,  it  contains  an  unambiguous  direction  to 
reserve  the  rent  by  half-yearly  payments,  dehors  which 
the  court  cannot  look.  Notice  might  have  been  given 
to  produce  the  former  lease  so  as  to  let  in  evidence  of 
the  days  at  which  rent  had  been  there  reserved.  In 
2  RoUe's  Abridgment,  tit.  Reservation,  M*  pL  3.  is 
this  dictum  of  Coke:  ''If  a  man  lease  land  on  the 
1st  of  May,  or  at  another  time,  payable  quarterly,  this 
shall  be  understood  quarterly  from  the  making  of  the 
lease  and  at  the  usual  feasts.  If,  under  the  present 
power,  the  leape  had  reserved  rent  payable  at  Mtd" 
summer  and  Michaelmas,  styling  them  the  two  most 
usual  feast  days  for  payment  of  rent  in  the  year,  those 
might  equally  be  called  half-yearly  payments.  The 
settlor's  intention  must  rule,  but  can  only  be  gathered 
from  the  power  and  not  from  his  subsequent  decla- 
rations {e.g.  recitals  in  leases)  in  enlargement  of  bis 
power.  Though  the  termination  of  a  freehold  lease 
may  involve  more  contingencies  than  a  lease  for  years, 
e.  g.  the  deaths  of  cestui  que  vie  and  the  lessee,  it  is 
only  a  difference  in  amount ;  the  loss  or  benefit  to  the 
reversioner  or  tenant  for  life  on  the  falling  in  of  a  lease 
for  years  being  uncertain.  A  notice  served  on  Ist  May 
to  quit  on  S9th  September  could  not  be  good,  though  a 
notice  on  29th  September  to  quit  on  25th  March  is ; 
Doe  V.  Green  (a),  Doe  v.  Kighiletf{b). 

The  second  question  is,  whether  the  reservation  of 
the  first  rent  to  be  paid  at  the  end  of  four  months  is  a 
forehand  rent?  If  it  is  not,  still  the  best  rent  is  not 
reserved.  In  Doe  v.  Giffard  the  power  required  the 
''best  and  most  improved  yearly  rent"  to  be  reserved; 
but  the  lease  was  for  SI  years,  dated  14th  September, 
and  reserved  the  first  half-yearly  rent  to  be  paid  on 
39th  September,  the  15th  day  after  its  date.     It  was 

(a)  4  E«p.  198.  (6)  7  T.  R,  d3. 
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held  bad,  on  the  ground  that  as  it  would  expire  on  the        1834. 

14th  of  September,  and  the  last  rent  was  reserved 

payable  on  the  29th>  no  rent  would  in  truth  be  payable 

for  the  last  half  year  beginning  at  Ladu-day.     That     HARRfEs 

1,1.,  «  •        and  Others, 

case  closely  applies  to  the  present,  as  appears  from  the 

nuuner  in  which  it  is  distinguished  from  Doe  v.  Wilson 
by  Lord  Tenterden.  In  Doe  v.  Wilson  he  says,  *  In  Doe 
T.  Giffard,  the  power  was  to  lease  "at  the  best  and 
most  improved  yearly  rent"  that  could  be  obtained. 
The  power  under  which  this  lease  is  granted,  requires 
that  there  shall  be  reserved  "  the  usual  and  accustomed 
yearly  rent."    Now  as  far  as  we  have  any  evidence 
what  the  ''usual  and  accustomed  rent"  was,  it  appears 
to  have  been  a  yearly  rent  payable  at  Lady-day  and 
Miehaebnas.     I  am  therefore  of  opinion  that  a  rent 
payable  at  those  days,  though  the  right  to  demand  it 
arose  in  less  than  half  a  year,  is  a  "  usual  and  accus- 
tomed rent*'  within  the  meaning  of  those  words  in  the 
condition  contained  in  the  leasing  power.'    Then  Doe 
T.  Giffcnrd  is  recognized  not  overruled  by   Doe  v. 
Wibon.     In  Isherwood  v.  OMknaw  (a)  the  first  half- 
yearly  payment  of  the  yearly  rent  was  to  be  made  in 
27  days  afler  the  date  of  the  lease,  which  was  held 
good  ovi  4e  ground  of  the  antecedent  occupation  of 
parts  of  the  farm  for  different  periods,  averaging  above 
six  months,  which  appeared  on  the  face  of  the  lease 
itself.    Nothing  here  shows  that  there  was  more  than< 
a  week's  occupation  antecedent  to  the  date  of  the  lease. 
That  would  not  support  the  replication  to  which  Lord 
TIknborough  alludes  (6),  where  he  says,  '*  If  it  had 
been  alleged  in  pleading  that  this  was  a  taking  of  the 
rent  contrary  to  the  power,  might  it  not  have  been 
replied  that  the  rent  was  taken  merely  to  compensate 
the  lessor  for  an  antecedent  occupation?"  and  adds, 
"  This  could  not  in  any  shape  deprive  the  remainder- 

(•)  3  M.  &  S.  3Bt.  (h)  3  M.  &  S.  393. 
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.1894^.  man  of  any  portion  of  his  interest.*'  Bat  in  ibis  case 
^'^^  the  i«niainder-man  may  be  injured;  for  in  case  of  the 
V.  death  of  the  tenant  for  life  on  the  flOth  September, 
and  Others.  ^^^^  ""^y  ^  *  '°°*f  occupation  after  the  reDlsinde^ 
man's  title  accrues  without  any  rent  paid.  If  the 
tenant  for  life  died  on  2d  May  or  30th  SepienAer,  he 
would  have  secured  to  himself,  in  the  first  case,  half  a 
year's  rent  for  about  four  months'  occupation;  in  the 
second,  the  whole  year's  rent  for  about  nine  months* 
It  is  true  that  if  tenant  for  life  died  cm  SOth  April  ox 
S8th  September^  the  remainder-man  would  have  the 
same  advantages  as  to  the  rent;  and  if  the  tenant  for 
life  died  on  SOth  Aprils  and  the  cestui  que  vie  on 
SOth  September^  the  remainder-man  would  have  the 
hind  to  the  4th  January^  and  the  whole  year's  rent  for 
about  five  months'  title.  Again,  if  tenant  for  life  died 
ea  SOth  September^  and  the  last  cestui  que  vie  on 
4th  January,  the  remainder-man  would  receive  no  tent 
for  those  months.  But  the  tenant  for  life  cannot  gamble 
with  the  rights  of  the  remote  remainder-man*  His 
duty  is  not  to  put  him  in  jeopardy  of  getting  less  rent 
ihan  he  himself  receives.  Lord  Ekhn,  in  the  case  of  Ihe 
Queenebury  leases  (a),  said,  *'  There  is  but  one  criterion 
irhiob  our  courts  always  attend  to  as  the  leading  one 
on  discussing  the  question,  whether  the  best  rent  has 
been  got  or  not,  that  is,  whether  the  man  who  has 
made  the  lease  has  got  as  much  for  others  as  he  has 
for  himself;  for  if  he  has  got  more  for  hunself  than  for 
others,  that  b  decisive  evidence  against  him."  [Lord 
Lyndhurst  C.  B.  Should  not  the  lease  have  made  the 
first  half-year's  rent  payable  at  the  end  of  the  half  year 
fixun  its  commencement !  If  not,  it  might  be  reserved 
payable  at  the  end  of  the  third  dqy.  This  is  a  power 
tp  lease  iot  life  or  years  ,*  the  same  construction  must 
therefore  be  given  to  either  description  of  lease.    It  is 

(a)  5  Dow,  344 ;  Sugden  on  Fowerii  5tb  ed»  619. 
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not  only  not  found  that  the  days  on  which  the  rent  waa       1884, 


Dos 


leierfod  are  the  usual  half-yearly  days  of  payment,  but 

every  presumption  is  that  they  are  not.    The  terms  of        "Vf 

Ae  lease  must  be  read  in  their  eommon  acceptation.     ^dOth** 

B^ffky  B.  Is  it  fair  that  a  tenant  for  life  should  secure 

a  year's  rent  by  a  nine  months'  occupation  ?] 

Lord  LyvDHUEST  C.  B.  (a)^It  appears  to  me  that 
thb  power  has  not  been  properly  executed.  By  its 
tenns  the  tenant  fbr  life  had  a  right  to  grant  leases, 
reserving  r^it  payable  half-yearly ;  but  the  lease  granted 
by  him  reserves  rent  not  payable  half-yearly,  but  at  in- 
tsrvala  very  distinguishable  from  half-yearly  periods.  It 
has  been  argued  that  it  is  impossible  to  divide  the  year 
ONPreclly  into  terms  of  payment  strictly  half-yearly,  and 
^t  the  power  mifst  therefore  be  taken  to  mean  the 
aaaal  half-yearly  days  of  payment.  I  adniit  that  if  it 
had  appeared  that  the  days  of  payment  here  reserved 
vers  the  days  of  ^*  half-yearly  pa3rment8"  aecording  to 
the  usual  Boeeptation  of  thofe  words,  and  (Corresponding 
iritii  each  other  iiooordingly,  such  reservations  as  thope 
coDtueed  in  the  lease  would  be  good  within  the  power. 
But  there  i«  no  such  evidence  here,  and  the  leases  ofibred 
Ibr  that  purpoae  were  inadmissible.  The  power  then  not 
haring  been  executed  in  the  terms  of  it,  the  leasf  Is  bad. 
The  fights  of  the  remainderrman  might  be  seriously  in** 
jmed  hy  it.  Had  this  been  the  oase  of  a  lease  for  years,  it 
^ould  ha?B  been  precisely  within  Doe  v.  Qifardi  and 
I  am  not  aware  that  that  oase  has  been  overruled  or 
ivpeaehed  in  Doe  v.  Wiban.  On  die  contrary,  all  the 
jodges  earckfiiQy  diatbiguished  the  focts  of  that  case 
&em  it.  It  has  betfn,  however,  argued,  that  as  the 
present  is  a  freehold  lease,  it  is  on  that  ground  dis» 

f«)  Tins  jiHlgiomt  WM  delivfred  in  JMt^jko^M^  term  1848.  Ai|  «p0i46Qt 
nipeetiDs  ^  fwpen  prevented  the  inMriion  of  this  an4  a  f<QW  other  ( 
Q  the  reporti  of  that  term. 
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1834.       tinguishable  from  Doe  v.  Giffard ;  but  as  the  injury  to 
^■^v^/      the  reversioner  may  be  as  great  in  one  case  as  the 
^^        other,  there  is  no  difference  between  them  in  principle. 
Harries.     If  the  remainder-man's  title  accrued  by  the  death  of  the 
en.     ^Q2^|.  f^r  i^f^  ^^  ^hg  Xst  October ^  and  the  last  cestui 
que  vie  died  on  Sd  January^  he  would  have  lost  all  the 
rent  accruing  between  those  periods.    As  we  are  of 
opinion  that  the  lease  is  for  the  above  reasons  an  im- 
proper execution  of  tlie  power,  it  is.  unnecessary  to 
state  any  opinion  on  the  other  points  which  have  been, 
raised. 

Bayley  B. — I  should  have  been  glad  if  this  lease 
could  have  been  supported  consistently  with  the  terms 
of  the  power,  but  I  am  clearly  of  opinion  that  it  cannot 
Even  if.  we  should  hold  that  the  power  is  not  to  be 
strictly  complied  with,  we  must  at  least  see  whether  its 
requisites  are  substantially  satisfied  by  the  lease.  By 
the  lease  the  best  and  most  improved  yearly  rent  b  to 
be  reserved  by  half-yearly  payments.  That  direction 
requires  a  division  of  the  rent  as  nearly  as  may  be  into 
two  equal  half-yearly  payments,  and,  as  it  seems  to  me, 
that  the  last  of  those  payments  should  be  made  at  the 
conclusion  of  the  year.  I  do  not  say  that  if  the  usage  of 
a  country  tiirows  more  days  into  one  half  year  than  the 
other,  it  would  be  a  deviation  from  the  power  to  reserve 
the  yearly  rent  on  those  half-yearly  days ;  but  there  is  in 
this  case  a  division  of  the  year  into  151  and  S14  days. 
That  is  a  material  difference;  neither  do  the  days 
correspond  or  are  they  esteemed  usual  half-yeariy  days 
for  payment  of  rent.  In  cases  of  this  kind  the  court 
looks  to  the  intention  of  the  settlor  and.  what  is  fair* 
between  the  tenant  for  life  who  executes  the  power 
and  the  reversioner.  It  is  plain  that  the  tenant  for  life 
should  not  reserve  to  himself  an  advantage  unfair  as 
against  the  reversioner ;  and  that  if  he  does  so  deviate 
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from  the  power,  bis  lease  is  an  invalid  execution  of  it        1884. 
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la  this  case  the  first  rent  is  payable  long  before  a  half- 
year's  occupation  could  take  place,  and  the  second        ^^7 
very  long  before  a  year's.     Looking  at  the  interest  of     ^*J!^^ 
the  tenant  for  life,  he  gets  the  year's  rent  for  less  than 
nine  months'  occupation.     That  may  be  for  his  own 
benefit,  but  by  it  he  deprives  the  remainder-man  or 
reversioner  of  some  of  the  chances  he  might  have  had 
of  receiving  a  poftion  of  the  rent  had  it  been  made 
payable  at  the  end  of  the  year.     It  is  said,  that  these 
reservations  may  turn  out  for  his  benefit,  but  the 
language  of  the  power  is  to  be  regarded,  and  the 
tenant  for  life  is  not  to  throw  on  the  remainder-man, 
without  bis  sanction,  the  uncertamty  of  the  chances 
which  may  turn  out  to  his  prejudice.    Suppose  the 
tenant  for  life  to  die  on  SOth  September^  he  would 
be  entitled  to  the  half-year's  rent  due  on  the  29th,  and 
if  the  cestui  que  vie  died  on  the  3d  January^  no  rent 
would  have  been  payable  to  the  reversioner  for  all  that 
interval  of  occupation.  To  take  it  a  step  further,  suppose 
the  tenant  for  life  to  die  on  the  first  SOth  September 
after  granting  the  lease,  and  the  cestui  que  vie  to  die  on 
the  SOth  April  then  next,  the  whole  rent  for  that  occu- 
pation would  be  lost  to  the  remainder-man.     These 
consequences  appear  to  me  to  make  this  a  lease  unfair 
on  the  reversioner,  and  to  give  him  a  right  to  object  to 
it  in  the  present  manner. 

BoLLAKD  B. — This  appears  to  me  to  be  an  invalid 
execution  of  the  power.  Had  the  tenant  for  life  been 
dealing  with  his  own  property,  he  might  have  reserved 
it  as  he  did ;  but  having  also  the  interests  of  the  rever- 
sioner to  attend  to,  he  was  bound  not  to  injure  them. 
Deal  with  the  problem  in  what  point  of  view  you  will,  the 
reversioner  is  placed  in  a  situation  in  which  he  may  bd 
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1 834.       deprived  of  rent  to  which  he  might  be  entitled  for  tome 

^"^^^^^^      toart  of  each  half-year. 
Dot        ^ 

HAERifeB         GuRNEY   B.— The    power  having  been    expressly 

Md  Othm.    framed  for  the  protection  of  the  remainder-man,  the 

lease  ought  not  to  be  such  as  would  do  him  an  injury. 

Rule  absolute. 


Constable  and  Another  agninsl  Andrew. 

Bjr  agmment  A  SSUMPSIT  by  plaintiffs  as  indorsee^  agdnat  the 
between  the  defendant  as  drawer  of  a  bill  of  exftbange  ac« 

plaintiffs  and    cepted  by  Chambers^  and  by  them  as  indorsees  of  d  pro- 
other  creditors      *^-         '  .      \      ^  n     ^  .1  *« 
of  the  defend-  missory  note  agauist  the  defendant  as  indorser.     At  the 

dSfentalltinQ  ^^^  ^^^^^  Gumef  B.  at  the  Middleeew  sittings,  it 
bis  surety,  appeared  that  before  19th  November  18S0,  plraitifi 
agreed^u)  pay  ^^^  become  holders  of  the  bill  and  note  for  goods  sup^ 
them  a  com-  plied  to  the  defendant  before  19th  November  1890*  On 
In  the  pound  '  that  date  the  defendant  agreed  to  assign  his  whole  pro- 

at  two  filed     pgrty  to  the  plaintiffs  for  the  benefit  of  his  creditors. 

dates,  and  m     1^     ^^  "^ 

consideration   The  defence  was  rested  on  an  agreement  fot  a  compo- 

toiiSr^Sto  "^^^**  ^^*  *®  creditors,  dated  I2th  Janonrf  1831)  to 
discharge  the  which  the  defendant,  John  CuUimore  as  his  surety,  and 
from  aU^his  ^^^  plaintiffs  with  the  other  creditors^  were  parties.  It 
debts  and  de-  recited  the  former  agreement,  the  desire  of  die  defend- 
ceiving  tlie  &nt  to  cancel  it,  and  a  proposal  by  him, "  in  lieu  of  assign- 
^^'  d^  tlT  ^  ^^^  estates  and  effects  as  therein  mentf ooed,  to  pay 
surety'under-  his  several  creditors  the  sum  of  1&»  in  the  pound  on 
took  to  pay  a 

sum  down  in  port  paymrat  nf  the  first  ins(a]mebti  and  to  accept  a  bill  drawfi  hj  the 
defendant  in  part  payment  of  the  second ;  the  creditors  thereupon  a^^feeihg  **  to  ei- 
onerate  and  dischaq^e  the  defendant  on  payment  of  the  said  15«.  in  the  pound/'  It 
was  next  agreed  that  some  bills  (and  a  note)  which  if  paid  would  have  ssHsfied  the 
residue  of  the  composition  money,  and  which  had  been  indorsed  and  handed  over  to 
the  plaintiflfs  by  the  defendant  before  the  composition,  ■*  thould  be  comidered  as  part 
payment  of  the  said  I61.  in  the  pouud.**  Held,  that  the  defendant  still  remained 
liable  on  such  of  those  securities  as  were  not  paid  at  maturity  by  other  parties  10  them. 
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thrir  respective  debts/*  and  "  to  procure  CuUimore  to       1834. 

become  his  surety  for  the  sum  of  1062/.  8s.  6rf.  part  of    ^''^'^^ 
,.  •'  '^  Constable 

m  said  debts,"  and  then  proceeded  thus : —  and  Another 

"  Now  the  said  J.  Andrew  doth  hereby  agree  to  pay  ^j^^^^ 
and  satbfy  the  several  persons  parties  hereto  of  the 
third  part,  the  said  sum  of  15s.  in  the  pound  on  their 
respective  debts  and  costs  in  manner  following,  that  is 
to  say,  7s.  6d.  in  the  pound  on  the  14th  day  of  January 
instant,  and  the  further  sum  of  7s.  6d,  in  the  pound  on 
the  4th  day  of  May  next,  and  in  consideration  of  the 
said  several  creditors  of  the  said  J.  Andrew  agreeing 
as  hereinafter  mentioned,  to  discharge  him  from  the 
payibent  of  all  debts  and  demands  whatsoever  due  from 
him  on  the  19th  day  q{  November  last,  on  receiving  the 
md  I5s.  in  the  pound  at  the  times  and  in  manner  afore- 
said; and  also  to  relinquish  all  claim  and  demand  on 
the  said  J.  Andrew,  his  estate  or  effects,  under  the  be- 
fore-mentioned agreement;  he  the  said  J.  CuUimore  doth 
hereby  agree  to  pay  unto  H,  Ellis  and  Messrs.  }V»  and 
C.  Consiable,  three  of  the  said  creditors  of  the  said  J. 
Andrew,  the  sum  of  531/.  5s.  3d.  on  the  14th  day  of 
January  instant,  in  part  payment  of  the  first  instalment 
of  7*.  6rf.  in  the  pound,  to  be  divided  by  the  said  W. 
and  C  Constable  and  the  said  H.  Ellis  among  the  said 
creditors  of  the  said  J,  Andrew,  in  proportion  to  their 
respective  debts;  and  for  the  consideration  aforesaid,  the 
said  J.  CuUimore  hath  this  day  accepted  one  bill  of  ex- 
change, dated  the  1st  January  last,  amounting  to  a  like 
sum  of  531/.  Ss.  Sd.,  drawn  by  the  said  J.  Andrew  in 
favour  of  Messrs.  W.  and  C.  Constable,  two  of  the 
creditors  of  the  said  J.  Andrew,  payable  on  4th  May 
next,  and  In  part  payment  of  the  said  second  instalment 
to  be  divided  among  the  said  creditors  respectively  as 
aforesaid  when  paid.  And  the  several  creditors,  parties 
hereto,  agree  to  exonerate  and  discharge  the  said  J.  An- 
drew,  oil  payment  of  the  said  13^.  in  the  pound  as  afore- 
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18S4.       said,  of  and  from  all  claims  and  demands  whatsoever,up 
"^-^^^^      to  the  15th  November  last,  and  to  give  him  such  release 

COK STABLE 

and  Another   for  their  respective  debts  and  demands  as  be  may  re- 
.    ^'  quire.    And  it  was  agreed  that  the  several  bills  of 

exchange,  amounting  together  to  271/.  Is.  2d.  whicb 
have  been  already  duly  indorsed  by  the  said  J.  Andrew 
and  handed  over  to  the  said  W.  and  C.  Constabk,  shall 
be  considered  as  in  part  payment  of  the  said  15^.  in  the 
pound.  And  the  said  H.  EUis  hereby  agrees,  that 
when  the  said  15^.  in  the  pound  as  aforesaid  shall  have 
been  duly  paid  as  aforesaid,  he  will  deliver  up  to  the 
said  J.  Andrew  the  lease  of  the  house  aforesaid  which 
he  now  holds.  And  it  is  lastly  agreed,  that  payment  by 
the  said  J.  CuUimore  or  «7.  Andrew  of  the  said  sum  of 
531/.  5s.  3d.  into  the  bank  of  H.  and  Co.,  to  the  credit 
of  the  said  //.  EUis,  shall  be  a  suflScient  discharge  for 
the  amount  and  payment  of  the  aforesaid  bill  of  ex- 
change, for  the  like  sum  to  the  said  W.  and  C.  Constable^ 
shall  in  like  manner  be  a  discharge  to  them  the  said 
W.  and  C  Consiable,  without  their  being  required  to 
sec  to  the  application  thereof." 

The  total  debts  were  1777/.  19^.  6d.,  of  which  the  plain- 
tiff's debt  was  770/.  The  composition  was  in  all  1333/. 
9s.  8d.  CuUimore  having  paid  the  two  sums  in  part  of 
it  as  agreed  on,  the  residue  of  it  consisted  of  the  sum 
of  271/.  Is.  2d.,  the  amount  of  the  bills  and  note  in  the 
plaintiffs'  hands,  including  the  bill  and  note  on  which  the 
action  was  brought.  The  acceptor  of  the  bill  and 
maker  of  the  note  having  become  insolvent,  the  present 
action  was  brought.  The  plaintiffs  failed  in  proving  the 
requisite  notice  of  dishonour  of  the  bill  accepted  by 
ChamberSy  and  it  was  then  contended  for  the  defendant 
that  the  plaintiffs  could  not  recover  on  the  note,  as  by 
the  agreement  the  defendant  was  discharged  from  all 
liability  on  the  securities  in  the  plaintiffs'  hands,  which 
(it  was  argued)were  taken  as  absolute  payments    Stein- 
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man  v.  Magnus  (a)  was  then  cited^  on  the  impressbn       1834b 

that  the  plaintiffs  sued  for  their  own  benefit  only,  which    .^^''^^ 

,  -       Constable 

it  was  afterwards  admitted  on  the  argument  of  the  rule   and  Another 

that  they  did  not.    The  plaintiffs  answered,  that  the      a    ^'  w 

defendant  was  only  to  be  discharged  in  case  the  ISs.in 

the  pound  was  realized  to  the  creditors.    The  learned 

baron  directed  a    verdict  for  the  plaintiffs  for  the 

amount  of  the  promissory  note,  but  gave  leave  to 

move  for  a  nonsuit.      A  rule  having  been  obtained 

accordingly  by  Justice, 

Thesiger  {Ball  with  him)  showed  cause.  The  ques- 
tion is,  whether,  by  the  terms  of  this  agreement  for  a 
composition,  the  bilk  deposited  with  the  plaintiffs  were 
to  be  taken  absolutely  as  payment  of  their  demand,  or 
merely  by  way  of  collateral  security,  so  as  to  give  the 
plamtiffs  a  right  to  sue  on  them,  if  dishonoured.  In 
Thomas  and  another  v.  Courtnay{b)  it  was  held,  that 
where  a  parol  agreement  for  a  composition  did  not  con- 
tain any  stipulation  that  the  creditors  should  give  up 
securities  in  their  hands,  a  creditor  who  signed  for  the 
whole  amount  of  his  debt  might  retain  the  produce  of 
a  bill  drawn  by  the  debtor  and  accepted  by  a  third 
person,  which  he  held  as  a  security  for  part  of  his  debt, 
the  efiect  of  the  agreement  not  being  to  extinguish  the 
original  debt.  In  that  case  too  there  was  an  express 
clause,  that  the  creditors  should  release  the  debtors 
from  all  actions  and  demands  on  receiving  a  composidon 
of  \Zs.  in  the  pound ;  which  composition  had  been  paid 
on  the  amount  of  the  plaintiffs*  demandi  minus  the 
produce  of  the  bill.  The  reason  expressed  by  thd 
court  for  their  decision  in  Steinman  v.  Magnus  waS| 
that  on  the  faith  of  an  agreement  by  a  creditor  to  accept 
less  from  his  debtor  than  his  just  demand,  which  would 
Hot  bind  the  former,  a  third  person  was  lured  in  to  be« 
come  surety  for  part  of  the  debts,  in  the  expectation  thai 

(a)  11  East,  S90.  (6)  1  B.  &  Aid.  i. 
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l€8*i  the  patty  would  be  thereby  dischnrged  of  the  remainder 
^j^^^^  of  theiiij  and  also  that  other  creditors  were  shnilarly 
and  Another  lured  in  to  relmquish  theur  flirther  demands  on  the 
AnnittfW.  ^^^^  supposition.  But  no  deception  was  here  practised 
oh  the  surety  CulUmorej  who  Is  a  party  to  the  agree- 
ment^ nor  on  the  creditors;  for  the  payment  of  these 
bills  in  full  was  part  of  the  security  and  consideration 
for  which  all  the  creditors  agreed  to  accept  the  compo- 
Sition,  and  benefitted  them  as  well  as  the  plaintiffs.  It 
was  saidy  that  these  bills  were  to  be  taken  as  money 
between  the  creditors  and  the  defendant,  and  that 
though  the  agreement  states  them  to  be  indorsed  and 
handed  to  the  plaintiffs  by  the  defendant  himself,  yet 
that  the  words  ''  that  they  shall  be  considered  as  in 
part  payment  of  the  said  15^.  in  the  pound,*'  only  leave 
it  open  to  the  plaintiffs  to  sue  the  other  parties  to  the 
bills.  There  is  no  express  clause  in  this  agreement  to 
discharge  the  defendant  from  liability,  but  the  parties 
agreed  to  exonerate  and  discharge  the  defendant  on 
payment  of  the  said  1&.  in  the  pound.  That  payment 
was  intended  to  be  made  by  defendant  at  all  events,  and 
till  it  is  made,  bis  liability  on  the  bills  is  kept  up  by  the 
agreement.  Further,  the  bill  accepted  by  CulUmore 
was  drawn  by  the  defendant;  so  that  if  CulUmore  had 
not  paid  it  a  remedy  might  remain  against  the  defend- 
ant on  it.  The  last  clause  recognizes  the  defendant's 
liability. 

J.  Jervis  {Justice  with  him)  supported  the  rule.  Had 
this  action  been  brought  by  the  plaintiffs,  not  for  the 
benefit  of  the  creditors  but  themselvesi  Stei$iman  v. 
Magnus  would  have  applied  without  being  touched  by 
TAonuM  V.  Courtnay,  But  the  latter  case  is  not  in 
point,  because  it  was  not  against  the  debtor  but  against 
a  third  party,  his  surety.  Now  the  defendant  here 
urges,  that  it  was  intended  by  this  agreement  that  on 
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payment  tt  two  gums  6f  5311.  6s.  Sd.^  making  \Ss.  in       1834. 

the  pound,  and  on  th6  defendants  handing  over  the    J^"^^ 

Mb  and  note  to  the  plaintiffs  he  should  be  discharged   and  Another 

from  liability.    Though  thete  is  no 'express  stipulation      .    ^* 

fot  the  defendant's  discharge  from  liability  on  themi 

there  is  an  express  stipulation  at  the  end,  that  payment 

of  5S1I.  Si.  Sd.  and  Of  the  bill  accepted  by  CuUimore, 

shall  dlsthal'ge  bun  &nd  the  defendant.    [Bdyky  B. 

They  are  not  to  bd  bound  to  see  to  the  application  of 

the  money.}    At  all  events  the  omission  of  such  a  pro- 

nsiofi  as  to  the  bilU  and  note  in  the  pldntiffs*  hands^ 

shows  that  the  Indorsing  and  handing  them  over  to  thfe 

plaintifll  was^  as  to  the  defendant,  to  be  considered  an 

absolute  discharge.    That  must  have  been  tbd  impres- 

don  of  &e  surety. 

BatLsY  B. — t  entertain  no  doubt  in  this  tase,  which 
tarns  entirely  on  di6  construction  of  this  agreement. 
Its  £uf  meaning  is,  that  the  bills  and  notes  in  the  plain- 
tifi*  hands  shall,  if  paid  aliunde^  be  considered  as  pay- 
ment of  so  much  of  the  defendant's  debts  as  they  amount 
to,  but  that  the  defendant  should  remain  subject  to  all 
his  liabilities  as  indorser.  The  agreement  is  substan- 
tially this;  Andret$  proposes  to  pay  his  creditors  ISs.  in 
the  pound  on  theif  respective  debts,  at  two  equal  install- 
ments, on  the  days  mentioned.  Then  in  consideration 
that  the  creditors  will  discharge  him  from  aD  his 
debts,  and  will  relinquish  all  demands  on  him  under  a 
previous  agreement  for  which  the  present  Was  substi- 
tuted, the  surety  CuUimore  agrees  to  pay  the  sum  of 
Will  59.  8d»  in  part  payment  of  the  first  instalment,  and 
icceplsa  bill  for  a  Hke  amount  on  aecoutlt  of  the  second  \ 
ami  the  creditors  agree  to  discharge  and  exonerate  An- 
drew "  oil  payment  of  the  said  155.  in  the  pouiid.**  Kow 
if  it  was  the  undertaking  of  the  parties  that  these  bills 
tnd  note  Ibr  ^IL  U.  ltd.  should  at  all  events  be  con- 
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18S4.       sidered  as  money,  and  that  the  risk  of  default  in  paying 
^*^^>^^^      them  by  the  other  parties  should  not  attach  on  the  de- 

Com  STABLE 

and  Another   fendant  Andrew,  but  on  the  creditors  at  large,  that 
V'  would  have  been  so  material  a  condition  that  it  would 

naturally  have  formed  the  subject  of  express  stipulation. 
Then  follows  the  clause  on  which  the  whole  question 
arises.  ''  And  it  is  agreed  that  the  several  bills  of  ex- 
change, amounting  together  to  271/.  Is.  2J.,  which  have 
already  been  duly  indorsed  by  the  said  J.  Andrew  and 
handed  over  to  the  said  W.  and  C.  Constable,  shall  be 
considered  as  in  part  payment  of  the  said  IBs.  in  the 
pound."  Now  if  these  bills  and  note  were  to  be  taken 
as  money  why  was  this  clause  introduced?  To  hold 
that  they  were  to  be  considered  as  part  payment  *'  abso- 
lutely" appears  to  me  inconsistent  with  the  preceding 
terms  of  the  agreement.  It  means,  that  if  paid  they 
should  be  part  payment  of  the  15s.  in  the  pound,  and  if 
not  paid,  the  defendant,  as  indorser  and  drawer,  was  to 
remain  liable  upon  them  as  in  ordinary  cases.  The 
effect  will  be,  that  if  the  payee  or  acceptor  fail  to  pay, 
the  defendant  would  be  liable,  but  only  on  his  original 
undertakings  viz.,  to  pay  15^.  in  the  pound.  Thus,  if 
the  bills  are  honoured,  that  payment  will  discharge  him; 
if  dishonoured,  the  defendant  will  only  be  liable  on  them 
pro  tanto.  The  last  clause  does  not  discharge  the  de- 
fendant and  his  surety  absolutely  and  at  all  events,  but 
exonerates  them  from  looking  to  the  due  application 
by  the  trustees  of  the  money  psdd  to  them  as  such, 
whi(ih  they  might  otherwise  be  bound  to  do. 

BoLLAMD  B. — I  cannot  see  how  a  doubt  can  arise  on 
this  agreement.  The  debtor  proposes  to  pay  his 
creditors  15s.  in  the  pound  on  their  debts,  by  two 
modes.  In  his  uncle  CuUimore  he  finds  a  friend,  who 
advances  and  secures  10621^  in  part  of  that  composition. 
To  make  up  the  residue  there  are  certain  bills  and  a 


Anduew. 
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note,  for  the  amount  of  which  last  the  verdict  is  given. 

Against  both  the  parties  to  that  note,  the  defendant  and 

Peaeoekj  the  plaintiffs  have  remedies ;  and  if  it  had    andAnother 

been  intended  that  the  former  should  be  withdrawn.      .    v- 

from  his  liability,  and  that  Peacock  only  should  remain 

liable,  the  agreement  would  have  stipulated  accordingly. 

GuRNEY  B. — I  continue  of  the  same  opinion  whicb 
1  entertained  at  nisi  prius.  If  it  should  be  held  that 
these  securities  were  taken  as  absolute  payment,  the 
agreement  would  in  truth  have  only  secured  the  pay- 
ment of  Us*  6d.  in  the  pound. 

Rule  discharged  (a). 

(c)  See  Good  v.  Ckiuman,  9  B.  &  Adol.  3{8  ;  lem's  f .  G.  Bowen  Jone$, 
4  B.  &  Cr.  506 ;  also  4  C.  &  P.  151.  Ema  ▼.  WUdoman, 


Edwards  against  Dignam. 


A  Writ  in  '^  trespass"  indorsed  for  a  debt  of  11/.^  Writmtrat-  * 

was  served  on  4th  October  1833.  The  declaration  J«»>ndorwd 

.  in  debt,  and 

was  in  "trespass  on  the  case  on  pronuses,    and  was  declaration  in 

delivered  on  29th  October.    A  rule  having  been  ob-  writTd  "de- 

tained  on  the  2d  November  to  set  aside  the  proceedings  claration  were 

on  the  ground  of  variance  between  the  writ  and  decla-  f  °p  v,Irianee  * 

ration,  King  v.  Skeffington  {a),  the  court  set  aside  both  though  the 

writ  and  declaration  on  the  authority  of  that  case,  theVritltself 

ttying,  that  the  objection  to  the  writ  itself,  which  should  bad  not  been 
L        r  ,1.  1  ,    .         ,      previously 

we  been  taken  earlier,  was  not  taken,  and  that  the  taken. 

objection  on  the  ground  of  variance  did  not  arise  until 
the  declaration  was  delivered,  when  it  was  made  ac- 
cordingly. That  objection  goes  to  both  writ  and  de- 
claration. Rule  absolute.  Petersdorff  for,  Bumey 
against  the  rule  (6). 

(<)il«(e,VoI.III.3l8. 

(&)  Decided  in  Mkhatlmai  term  1835.   See  onto,  fOS,  n. 
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If  a  defend- 
ant is  misled 
hy  the  plaiD- 
tiflf's  indorsing 
on  the  writ  a 
larger  sum 
than  is  due, 
and  appeara  in 
consequence, 
instead  of 
paying  the 
sura  really 
owing,  with 
the  costs  of 
the  writ,  in 
eight  days,  as 
he  would 
otherwise  have 
done,  the  court 
or  a  judge  will 
stay  the  pro- 
ceedings on  a 
like  payment, 
if  he  applies 
promptly  after 
service  of  a 
declarntiont 
a^ppmpnnied 
with  p^ni« 
cttUnelaiin* 
ing  the  Slim 
really  due. 


EiiUSON  ogoinH  Robbrts. 

n^HE  writ  served  was  indorsed  for  SO/.  1^.  fief,  debt, 
and  S/L  15^.  costs.  Appearance  on  96th  Augiut, 
Declaration  delivered  S4th  October ,  with  particulars  of 
demand  claiming  only  IS/.  \s,  6d.  On  5th  November 
interlocutory  judgment  was  signed  for  want  of  a  plea 
within  S4  hours  after  demand  of  plea.  On  the  6tfa  No- 
vember a  rule  was  obtained  to  set  aside  this  judgment 
with  costs,  on  an  affidavit  of  the  defendant's  stating 
the  above  facts,  and  that  the  defendant  would  have  paid 
the  money  without  appearing  had  the  writ  claimed  only 
IS/,  U.  6d. 

The  plaintiff  in  reply  swore  that  h^  held  two  ac- 
ceptances of  the  defendant,  one  for  SO/,  the  other  for 
lS/.y  and  that  he  sued  on  the  first.  Cause  was  shown 
against  the  rule ;  first,  that  if  the  defendant  was  misled, 
he  should  have  informed  the  plaintiff;  secondly,  that 
th#  application  was  too  latfi;  thirdlyi  that  the  writ 
being  properly  indorsed  it  might  have  been  set  c^ide, 
and  that  defendant  might  have  tendered  the  sum  ac- 
tually due.  In  support  of  the  rule  it  was  said,  that  no 
mistake  about  the  bills  appeared ;  that  the  SO/,  bill  was 
not  shown  to  be  due ;  that  as  the  real  snm  was  not 
indorsed  on  the  writ,  th^  defendant  was  misled,  and  the 
whole  object  of  requiring  tb^  indorsement  was  defeated. 


BayIiIsy  B.— As  the  wrong  indorsement  on  the  writ 
deprived  the  defendant  pf  the  opportunity  of  paying  the 
debt  within  eight  days  after  the  9ervice,  be  would  have 
been  permitted  to  pay  the  debt«  with  thp  costa  of  the 
writ  only,  had  he  come  to  th^  court  in  time.  But  as 
proceedings  now  go  on  in  vacation,  and  by  Reg^  Gen. 
Mich.  3  Will.  4.  No.  la  [Vol.  III.  p.  4.,]  it  is  ordered, 
'*  that  if  the  plaintiff  omit  to  insert  in  the  writ  any 
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matter  required  by  the  act^  such  writ  &e.  may  be  set  1*881^ 
aside  as  irregular,  on  application  to  the  court  out  of  ^^^ 
iriiich  the  same  shall  issue,  or  io  any  judged  tli«  v, 

defeadant  should  have  applied  to  a  judge  in  vacation ;  RQ9f^iiT9. 
Cox  y.  TuUoeh  (a).  Great  fruitless  expense  might  be 
otherwise  bcurred  if  the  application  might  be  post- 
poned until  term.  The  defendant  ought,  at  all  events, 
to  iiave  made  the  application  I  have  suggested  promptly 
after  die  delivery  of  the  deelaration.  By  Reg.  Oen. 
Mil »  Wm.  4.  No.  88-  [Vol.  11.  848.]  «  no  appKcation 
to  set  aside  proceedings  for  Irregularity  shall  be  allowed, 
nnlesB  made  within  a  reasonable  time,  nor  if  the  party 
applying  has  taken  a  fresh  step  after  notice  of  the 
inegularity,*'  Now  by  the  defendant's  neglecting  to 
apply  to  a  judge  within  the  eight  days  preceding  the 
tefiD,  judgment  was  dgned  and  subsequent  costs  have 
been  incurred.  The  plaintiff  should  not  have  his  costs 
of  this  motion,  as  no  mistake  appears  on  oath. 

Per  Curiam. — Rule  absolute  on  the  defendant's 
paying  within  a  week  the  debt  and  costs  hitherto 
incurred,  except  the  costs  of  this  application. 
If  such  payment  be  not  made,  judgment  to  be 
tiigned  absolutely,  and  execution  to  issue  for  the 
amount,  and  this  rule  to  be  discharged  wiUiout 
costs  (6). 

(«)  islc^  Vol. in.  678.  (a)  Decldedin  MichMlm(»Um,9eewt€,fO%n. 
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^V\  RowE  against  Rhodes. 

Where  an  ai^  d^RESSWELL  had  obtained  a  rule  m  Michaelmt 

^T^ul^wa,  ^^"'y  calling  on  the  plaintiff  to  show  cause  why  the 

much  lariger  defendant  should  not  be  allowed  his  costs  under  43 

afterwards  ^^^*  3*  c*  ^*  &•  ^'9  ^^  having  been  arrested  for  a  larger 

paid  into  g^m  ^j^n  the  plaintiff  had  recovered.    The  arrest  took 

the  plaintiff  place  on  13th  April  1833  for  91/.,  to  which  extent  it 

^luie^sum  ^**  admitted  that  the  plaintiff  had  a  fair  claim  up  to 

out  of  court  6th  March,  when  a  bill  was  remitted  by  the  defendant 

oeedfng  im^  ^^  ^^®  plaintiff's  agent  Johnson*    On  the  8th  March, 

ther  in  the  the  receipt  of  the  bill  was  acknowledged  in  his  absence 

fendant  has  fi^i^  home  by  Jane  Johnson.    The  defendant  here- 

no  right  to  his  ^p^^  insisted  that  the  bill  had  been  taken  by  the  plain- 
costs,  under        *  .r  «- 
43  G.  d.  c.  46.  tiff  as  absolute  payment  on  6th  March.  On  6th  JprU 

*'^*  he  returned  home,  and  wrote  to  the  defendant  de- 

manding the  money,  and  saying  he  had  no  authority 
from  the  plamtiff  to  take  the  bill  in  payment.  How- 
ever it  was  not  returned,  and  having  been  handed  by 
Johnson  to  the  plaintiff,  he  presented  it  and  got  the 
amount  on  9th  June,  the  day  it  became  due.  A  balance 
of  7s.  7d.  having  been  paid  into  court  on  31st  May, 
the  plaintiff  refused  to  take  it  out  then,  and  repudiated 
the  bill;  but  after  it  had  been  honoured,  viz.  on  18th 
June,  he  took  the  above  sum  out  of  court  and  taxed 
bis  costs  to  9th  June. 

Kelly  showed  cause  in  this  term.  As  it  might  have 
been  a  question  at  the  trial  of  the  cause  whether  the 
plaintiff  had  not  made  the  bill  his  own  by  keeping  it, 
he  presented  it  when  due;  but  directly  after  it  was 
honoured  he  took  the  money  out  of  court,  quk  nominal 
damages,  with  costs  to  that  time,  to  which  he  was  en- 
titled, the  plaintiff's  demand  having  been  paid  pending 
the  action  (a).    The  payment  into  court  admits  the 

(a)  See  Tom  r.  Powell,  7  East,  536 ;  6  Esp.  40, 5.  C.  See  1  Camp.  559, 
notif .  S  Camp.  531 ;  3  East,  316 ;  Holt's  C.  N.  P.  6. 
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plain tifip  to  have  a  good  cause  of  action^  and  conse*        18S4. 
qaendy  the  defendant's  liability  to  costs  down  to  that 
time.   Then  it  ousts  the  operation  of  43  Geo.  3.  c.  46 ; 
for  a  whole  train  of  decisions  establish  that  unless  the 
smaller  sum  of  money  ultimately  recovered  in  the  action 
he  recovered  by  judgment  on  a  verdict,  the  act  does 
not  apply.     Laidlaw  v.  Cockbum  (a)  is  the  only  case 
to  show  that  after  the  plaintiff  has  arrested  for  a  larger 
sam  than  is  afterwards  paid  into  court  and  accepted  by 
Um  without  proceeding  further  in  the  action,  the  de- 
fendant can  obtain  his  costs  under  43  Geo,  3.  c.  46. 
s.  3.;    but   Cammack  v*   Gregory  {b)^  Rouveroy  v. 
dlrf8on{c\  Butler  v.  Broum  (d),  and  Davy  v.  Renton{e), 
are  later  cases,  in  which  that  decision  has  been  cited  and 
overruled  both  in  the  King's   Bench  and  Common 
Pleas.    In  Butler  v.  Broum,  the  court  of  C.  P.  say 
that  it  has  been  decided  in  five  cases  since  Laidlaw  v. 
Cockbwm,  that  the  statute  is  not  applicable  to  those 
circumstances,  and  cite   Clarke  \.  Fisher  {/),  where 
Lord  Ellenborough  held  that  a  "  recovery"  must  mean 
a  recovery  by  judgment ;  and  Lawrence  J.  added,  that 
as  the  rule  for  payment  of  money  into  court  is  always 
obtained  on  payment  of  costs,  it  is  therefore  incon- 
gruous that  the  defendant  should  afterwards  apply  to 
discharge  himself  from  the  payment  of  them. 

Cresswell  contrii^  This  was  an  arrest  for  which 
there  was  no  ''reasonable  or  probable  cause."  The 
defendant  remitted  to  the  plaintiff's  agent  a  bill  of  an 
amount  sufficient  to  cover  the  debt,  and  it  is  not  until 
hog  after  that  his  agent  declares  be  will  not  take  the 
bill  in  payment,  and  demands  the  money.    The  plains 

(a)  S  N.  R.  76.  M.  1805.  (6)  10  Bust,  5X5.  H.  1809. 

(c)  IS  East,  90.  M.  1810.  (d)  1  Br.  &  B.  66.  £.  1819. 

(•)  tB.&Cr.711.E.  18«4. 

(/)  Hollock  on  Coits,  9d  edit.  132;  and  ]  SmiOi's  R.  4t8. 
VOL,  IV.  Q 
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1834.       tiff  however  continues  to  hold  the  bill,  which  was  pre- 
sented and  paid  when  due ;    yet  during  its  time  of 
running  the  defendant  was  arrested  for  the  whole  debt, 
Rhodes.      and  in  the  progress  of  the  cause  paid  one  shilling  into 
court  as  nominal  damages,  thus  in  fact  tendering  the 
issue  that  the  bill  was  taken  by  the  plaintiff  in  payment 
of  his  demand.     The  arrest  then  was  vexatiousy  ba?ing 
been  made  not  only  before  the  bill  was  dishonored,  but 
before  it  was  returned  to  the  defendant.      Now  in 
Butler  v.  Brown  and  Davey  v.  Retiitm^  no  &ct  was 
relied  on  to  prove  the  vexatious  arrest,  except  the 
takbg  the  smaller  sum  out  of  court.    In  Phanmer  v. 
Savage  {a),  this  court  seems  to  have  thought  it  in- 
cumbent on  the  plaintiff  to  give  a  satisfactory  reason 
for  having  taken  out  of  court  a  less  sum  than  that  for 
which  the  arrest  took  place.    In  Payne  v.  Aeton  (i)  a 
verdict  had  been  taken  at  the  trial  subject  to  an  award, 
the  arbitrator  having  found  a  less  sum  to  be  due  than 
that  for  which  the  arrest  took  place.    On  the  defend- 
ant's motion  for  costs  on  this  act,  Dallas  C.  J.  said,  the 
courts  always  attended  to  the  circumstance  of  parties 
going  before  an  arbitrator,  and  the  costs  were  refused 
on  the  ground  that  no  vexation  was  shown.  In  RobUucn 
V,  Elsam  (c),  Bayky  J.  having  recogni2sed  the  position 
that  a  case  is  within  4S  Geo.  3.  c.  46.  where  the  sum 
''  recovered'*  is  ascertained  by  the  award  of  an  arbi- 
trator, (for  which  JSeah  v.  Porter  (d),  and  Bums  v. 
Palmer  {e)  had  been  cited,)  goes  on  to  show  in  the 
case  before  the  court,  that  a  reference  of  an  attorney's 
bill  to  the  master  for  taxation  b  a  similar  case  mititling 
the  defendant  to  costs  under  this  act.  [Bayley  B^  The 
finding  of  an  arbitrator  to  whom  a  cause  is  referred  by 
order  of  a  court  of  nisi  prius  after  a  verdict  has  been 

(a)  6  Pri.  R.  1S6.  M.  1819.  (b)  1  Br.  &  B.  «78.  T.  1819. 

(c)  5  B.  &  Aid.  661.  £.  1822. 

{d)  T.  44  Geo.  S.  K.  B. ;  Tidd.  9tb  ed.  985.     (e)  Ibid.  Scacc.  M.  1804. 
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taken  at  the  trial,  is  similar  to  the  verdict  of  a  jury  (a) ; 
but  if  the  reference  is  by  collateral  agreement,  it  is  not 
within  the  statute.  It  may  be,  that  in  Robinson  y. 
Elsam  the  master  was  substituted  for  the  jtiry  by  the 
tenns  of  the  reference.]  Abbott  C.  J.  and  Best  J., 
thought  Robinson  v.  Eisam  a  case  within  the  spirit  and 
object  of  43  Oeo.  3.  c.  46.  An  attorney  had  there 
sued  for  his  bill,  and  arrested  the  defendant  for  more 
than  the  master  afterwards  allowed  him  on  reference 
to  him  for  taxation  under  a  judge's  order.  The  cir- 
cumstances of  the  case  entitle  the  defendant  to  the 
benefit  of  this  act,  as  the  decisions  on  the  statute  have 
Tsried. 


1834. 


Bayley  B. — If  the  decisions  on  the  application  of 
43  Geo.  3.  c.  46.  have  been  so  numerous  and  con- 
flicting as  not  to  leave  a  fair  balance  on  one  side  or 
the  other,  I  should  adhere  to  the  maxim,  cotempo- 
ranea  expositio  est  optima  (6).  Now  the  act  passed  in 
1803,  and  it  appears  from  the  admission  of  Littledale 
in  moving  for  a  rule  under  it  in  Rouveroy  v.  Ale/son^ 
that  in  1804  and  1806,  two  cases  were  decided  by  the 
King's  Bench  adversely  to  the  defendant's  right  to 
'  recover  costs,  where  the  arrest  having  been  for  a  larger 
sum  than  was  afterwards  paid  into  court,  the  plainti£P 
notwithstanding  took  the  less  sum  out  of  court  and 
stayed  furtlier  proceedings.  In  1805  Laidlato  v.  Cock* 
hum  occurred  in  the  Common  Pleas,  ^Lud  RooJce  and 
Chambre  Ja.  granted  a  rule  treating  the  case  as  within 
the  act.     But  on  that  case  being  cited  m   1809  in 

(a)  In  Keene  v.  VetbU,  3  Br.  &  Cr.  492.  M.  1824.  BasyUy  J.  said,  that 
in  ^eale  ▼.  Porter  and  Banu  y.  Palmer^  "  a  verdict  was  taken  on  which 
jadgment  was  afterwards  entered ;  the  monej  was  therefore  recovered  in 
the  action,"  and  that  was  so  in  Payne  ▼.  AeUm,  1  Br.  &  B.  278,  and 
SkenBood  ▼.  Taylor,  6  Bingh.  280  ;  Turner  v.  Prince,  5  Bingh.  191.  See 
she  TkgmpeoH  ▼.  Atkimon,  6  B.  &  Cr,  193. 

(6)  4  InsL  138. 

q2 
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.1834.       Cammack  v.   Gregory  {a\  the  King*s   Bench  held, 
that  in  order  to  bring  a  case  within  the  provision  in 
question  there  must  be  a  recovery  of  the  smaller  sum, 
which  they  explained  to  be  by  the  verdict  of  a  jury. 
Rouveroy  v.  Alefson  {b)  foUowed  in  1810,  and  the  court 
of  King's  Bench  referred  to  its  former  decisions  as  well 
as  to  Laidlaw  v.  Cockbum,  and  again  held  that  the 
statute  did  not  apply  to  a  case  like  the  present    In 
Butler  V.  Brown  (c)  the  court  of  Common  Pleas  re-con- 
sidered the  decision  of  Laidlaw  v.   Cockbum,  and 
Dallas  C.  J.  said,  it  had  been  decided  in  five  subse- 
quent cases  that  the  statute  did  not  apply  to  such  a 
case  as  the  present.    Laidlaw  v.  Cockbum  was  there 
treated  as  a  deviation  from  the  current  of  decisions, 
and  was  abandoned  and  disavowed  accordingly.    Ro- 
binaon  v.  Elsam  {d)  was  a  subsequent  case  in  which  an 
action  having  been  brought  on  an  attorney's  bill,  the 
bill  was  referred  to  the  master  to  be  taxed,  who  reduced 
it  below  the  sum  for  which  the  arrest  had  taken  place. 
Abbott  C.  J.  rested  hb  judgment  on  the  jurisdiction  of 
the  court  over  attomies  as  its  officers,  saying  it  was 
therefore  unnecessary  to  decide  whether  the  case  was 
within  the  statute,  though  it  appeared  to  him  to  be 
within  its  spirit  and  object.    The  other  judges  made  * 
the  remarks  which  have  been  cited  in  favour  of  the 
defendant,  but  I  think  the  real  ground  of  the  case  is, 
that  the  master  being  to  be  considered  the  constituted 
tribunal,  with  peculiar  jurisdiction  for  taxing  a  bill  of 
costs  referred  to  him  by  the  court,  the  sum  which  he 
should  find  to  be  due  would  be  the  sum  '^  recovered." 
In  Davey  v.  Renton{e)  the  arrest  having  been  for  15/. 
and  upwards,  6/.  was  paid  into  court  \  and  there  was  a 
very  strong  affidavit  to  show  that  only  that  sum  was  due« 
The  cases  were  brought  before  the  court,  and  Abbott  C.  J. 

(a)  10  East,  btb.  (6)  13  E^t,  89.  (c)  1  Br.  &  B.  66. 

(c/)  5B.&Ald.661.  (0  tB.&Cr.7ll. 
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said,  "It  is  very  desirable  to  lay  it  down  as  a  general  1834. 
rule^  that  where  money  is  paid  into  court  by  the  de- 
fendant and  taken  out  by  the  plaintiff  in  an  early  stage 
of  the  cause,  that  shall  not  be  considered  as  a  sum 
recovered  by  the  plaintiff  within  the  meaning  of  the 
statute.  The  fact  of  the  plaintiff's  taking  money  out 
of  court  is  not  conclusive  against  his  right  to  recover  a 
larger  sum ;  he  may  have  been  induced  to  accept  the 
smaller  sum  to  save  the  expense  of  litigation.  It  is  the 
sum  accepted  by  him  in  lieu  of  the  sum  which  he  might 
perhaps  have  recovered  if  he  had  proceeded  to  judg- 
ment. We  are  all  of  opinion  that  the  statute  does  not 
apply  to  such  a  case.''  This  then  being  the  state  of  the 
decisions  in  the  King's  Bench  and  Common  Pleas  on 
this  point,  and  it  not  appearing  that  the  point  has  been 
since  agitated,  we  think  we  ought  to  abide  by  them* 
That  being  so,  the  merits  are  not  in  discussion. 

Vaughan  B.— Were  this  question  res  intcgra,  we 
should  look  to  the  words  of  the  statute  and  sift  the 
meaning  of  the  word  recover.  That  word,  however, 
as  used  in  the  act,  points  to'  recovery  by  verdict  or 
judgment  in  the  action,  and  to  execution  thereon. 
Though  the  cases  are  conflicting,  they  preponderate  in 
favour  of  the  plaintiff,  and  for  some  years  before  I  left 
the  Common  Pleas  it  was  considered  that  Laidlaw  v. 
Coekbum  was  wrong.  Then  whether  we  look  at  the 
act  or  the  decisions,  the  defendant  is  excluded  from  a 
right  to  costs.    . 

BoLLAND  and  Gukn^y  Bs.  concurred. 

Rule  discharged  with  costs,  though  not  moved 
with  costs,  as  costs  would  have  been  given  had 
it  been  made  absolute. 
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1834. 

Summers  against  Grosvenor. 

The  defend-  rwiALFO  VRD  Seijt.  had  obtained  a  rule  for  allowing 

been  arreted  coet^  to  the  defendant  pursuant  to  43  Geo.  3. 

for  33/.,  a  c.  46.  8.  3.    The  defendant  was  arrested  for  33f.    At 

taken  at  the  ^^  trial  of  the  cause  at  Shrewsbury  the  plaintifif  had  a 

trial  forthat     verdict  for  that  sum,  subject  to  reduction  by  the  certi- 

amountysab-  '         •'  ^ 

ject  to  the        ficate  of  an  arbitrator,  who  certified  that  only  3/.  3f. 

a^?irat!fr^"  ^*®  ^"®  *^  *^  plaintiff,  and  directed  the  verdict  to  be 
who  ordered  entered  accordingly.  The  defendant's  affidavit  also 
be  reduced  to   stated  the  arrest  to  be  malicious,  and  without  rea- 

3/.  3*.  Thede-  sonable  or  probable  cause,  and  that  at  the  time  of  Ae 
fendant having  t       i    i.        i     i         i  •     •».  •    i  i       ^         i.» 

moved  for  his  &rrest  he  believed  the  plamtiff  was  mdebted  to  nun. 
costs  under  ^1,^  plaintiff's  affidavit  denied  the  malice  &c.,  and 
8.  3. :  Held,  asserted  that  defendant  had  several  times  promised  to 
facte'nmde^r  P^y  ^^  money  on  account  of  several  bills  delivered  to 
incumbent  on  him  for  money  due  to  plaintiff,  and  that  before  the 
"  make^lt  ap-^  P^^^  ^^  knew  of  no  claim  against  him  by  defendant  or 

pear  to  the       of  what  it  consisted. 
satisfaction  of 
the  court"  that 

he  had  "rea-  Ludloto  Serjt.  showed  cause.  The  original  demand 
probable  had  never  been  lessened  on  a  balance  struck  between 

restfne  the^de-  *^®  parties,  and  the  plaintiff  did  not  know  of  any  cross- 
fendant,  and  demand  on  him  by  the  defendant.  Then  the  arrest 
of  a  clear  °^^  ^^^  justified,  and  it  has  never  been  held  that  the  mere 

statement  to     fact  of  a  verdict  having  been  given  for  a  smaller  sum 

that  eifect,  the    ,  ,       ^        ,  .  ,      ,  ,       , 

court  made      than  that  for  which  the  arrest  took  place,  was  alone  a 

sohite^^  ^^      reason  for  depriving  a  plaintiff  of  costs. 
Talfourd  Serjt.  was  stopped. 

Bayley  B.,  after  stating  the  section  of  the  act  and 
its  proviso,  added — There  must  be  some  affidavits  on 
the  defendant's  part  to  ground  his  application  for  costs, 
and  I  think  that  what  he  has  here  sworn  is  sufficient 


Summers 

V. 
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to  throw  the  burden  on  the  plaintiff  of  showing  rea-  1834. 
sonabk  or  probable  cause  for  arresting  for  SSL,  when 
the  sum  which  having  been  found  by  the  verdict  we 
must  prim^  facie  take  to  be  that  really  due,  was  SL  Ss.  Grosvenor 
only.  The  plaintiff  might  have  easily  shown  how  he 
considered  himself  entitled  to  the  larger  sum,  by  what 
witnesses  he  expected  to  prove  his  claim  to  that  extent 
before  the  arbitrator,  and  why  he  failed  in  so  doing. 
In  the  absence  therefore  of  any  affidavit  by  the  plain- 
tiff of  these  facts,  which  lay  peculiarly  within  his  know- 
ledge, the  verdict  shows  that  there  was  no  reasonable 
or  probable  ground  for  the  arrest,  and  the  rule  must  be 
absolute. 

Vaughan  B. — It  appears  to  me  that  the  defendant 
is  entitled  to  the  benefit  of  this  enactment,  according  to 
its  reasonable  construction  when  read  with  the  proviso. 
The  very  circumstance  of  the  amount  of  the  verdict 
entered  raises  a  strong  presumption  that  the  arrest  was 
without  reasonable  or  probable  cause.  The  plaintiff 
does  not  go  the  length  of  swearing  that  the  33/.  was 
dae  to  him,  but  merely  that  he  had  sent  in  some 
accounts  of  money  due,  and  that  there  had  been  pro- 
mises to  pay  money  on  account.  The  defendant  swears 
he  believes  the  arrest  to  have  been  malicious ;  that,  I 
thmk,  was  unnecessary. 

Boll  AND  B.  concurred. 

GuRNEY  B. — The  defendant  states,  that  at  the  time 
of  the  arrest  he  believed  the  plaintiff  indebted  to  him. 
That  made  it  incumbent  on  the  plaintiff  to  show  that 
he  had  reasonable  and  probable  cause  to  arrest,  and 
for  die  amount  he  did ;  but  no  facts  have  been  stated 
by  him  to  lead  us  to  such  a  conclusion. 

Rule  absolute  (a). 

(o)  Sec  the  preceding  case. 
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Where  io  an 
action  com- 
menced by  an 
executor  be- 
fore Ut  June 
1833,  he  sued 
necessarily  in 
his  represen- 
tatiFe  cha- 
racter, and  de- 
clared only  on 
promises  to  his 
testator  in  his 
life-time,  judg- 
ment as  in 
case  of  a  non- 
suit was  ob- 
tained in  No- 
vember  1833, 
but  the  exe- . 
cutor  took  no 
step  after  1st 
June  in  that 
year:  Held, 
that  he  was 
not  liable  to 
pay  the  whole 
costs  of  the 
cause,  but 
only  such 
costs  as  had 
been  occa- 
sioned by  his 
own  negligence 
in  not  pro- 
ceeding to 
trial. 


Pickup  and  Another  Executors  against  Wharton. 

A  SSUMPSIT  on  a  promissory  note  given  to  the 
plaintiff's  testator  in  ISIS,  without  any  counts  on 
promises  to  fjie  plaintiffs  as  executors.  The  action  was 
commenced  in  June  1832,  and  the  defendant  held  to 
special  bail.  Pleas :  general  issue  and  statute  of  limi- 
tations (a).  Notice  of  trial  was  given  for  the  summer 
assizes  of  1832,  but  countermanded,  and  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  obtained  in  Michaelmas 
term  1833,  was  discharged  on  a  peremptory  undertaking; 
but  fresh  default  having  taken  place,  judgment  as  in 
case  of  a  nonsuit  was  finally  had  in  Michaelmas  term 
1833,  and  the  master  taxed  to  the  defendant  the  whole 
costs  of  the  cause  against  the  plaintiff. 

Buii  had  obtained  a  rule  for  reviewing  the  master  s 
taxation  and  confining  his  allocatur  to  such  costs  only 
as  accrued  after  the  plaintiff's  wUfiil  neglect  to  proceed 
to  trial;  WooUey  v.  Sloper{b).  The  plaintiff's  affi- 
davit stated  facts  to  show  that  the  poverty  of  the 
defendant  had  occasioned  their  delay  to  proceed  and 
final  abandonment  of  the  suit,  and  that  he  had  promised 
to  pay,  though  verbally  only,  within  six  years. 

Addison  now  showed  cause  for  the  defendant  on  an 
affidavit,  stating,  that  in  July  1832  he  had  apprised  the 
plaintiffs  of  his  intended  defence  on  the  statute  of 
limitations.  The  master  was  right  in  allowing  the 
defendant  the  whole  costs  under  these  circumstances. 
The  rule  of  law  exempting  executors  from  liability  to 

(a)  See  Sard  ▼.  Wine,  5  East,  409;  Jona^.  Jenes,  1  Bingh.€49; 
Barnard  v.  Higdon,  3  B.  &  Aid.  9X5  ;  Dowbiggin  v.  Harruon,  9  Bam.  6c 
Cress.  666  ;  Jobton  v.  FoUer,  1  B.  &  Adol.  6  ;  Slater  v.  Lawem,  id.  893. 

(A)  9  Bing.  754. 
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judgment  for  costs  where  they  necessarily  sue  in  their       1834. 
representative  character,  e.g.  on  a  contract  entered      ^— v-^ 
into  with  their  testator  in  his  lifetime,  did  not  hinder   ^^  Another 
the  court  from  ordering  them  to  pay  costs  where  the  v- 

judgment  against  them  has  been  occasioned  by  their 
own  wilfiil  neglect  or  want  of  diligence  in  investigating 
their  right  to  sue.  If  the  date  of  the  note  was  not 
sufficient  warning  to  the  plaintiffs,  they  ought  not  to 
have  proceeded  after  being  informed  of  the  defence,  or 
at  least  after  plea  pleaded,  and  being  aware  that  the 
promise  set  up  was  only  verbal.  The  point  held  in 
WooUey  v.  Slaper  was,  that  on  a  judgment  as  in  case 
of  a  nonsuit,  an  executor  plaintiff,  who  has  been  guilty 
of  wilfiil  negligence  in  not  proceeding  to  trial  according 
to  notice,  is  not  liable  to  the  costs  of  the  cause,  but 
only  to  those  occanoned  to  the  defendant  by  such 
vilfiil  negligence.  But  that  case  was  decided  on  the 
strict  terms  of  14  Geo.  2.  c.  17.,  without  reference  to 
former  decisions.  It  is  contrary  to  Coomber  v.  Hard-' 
uuUe  (a),  where  the  plaintiff^  an  administrator,  having 
become  a  party  to  an  action  on  a  contract  which  had 
been  annulled  with  his  privity,  the  court  ordered  him 
to  pay  the  costs  even  after  he  had  obtained  a  verdict ; 
Rooke  J.  saying,  *'  It  is  clear  upon  the  statute  [23  Hen. 
8.  c.  15.]  that  when  an  executor  or  administrator  neces- 
sarily sues  as  such,  he  is  not  liable  to  costs ;  and  yet  it 
has  been  holden,  that  where  an  executor  or  adminis- 
trator is  guilty  of  misbehariour  he  shall  pay  costs,  as 
where  he  suffers  himself  to  be  nonprossed  or  has. 
knowmgly  brought  a  wrong  action,  or  been  otherwise 
guilty  of  wilful  default,  or  has  discontinued  or  notpro^ 
ceeded  io  trial  according  to  notice.**  For  this  last 
position  Howes  y.  Saunders  (b)  and  Eaves  v.  Mocaio  (c) 
are  distinct  authorities.     After  citing  Hawes  v.  Saun* 

(a)  3  B,  &  P.  115.  (6)  3  Burr.  1584.  (c)  Salk.  314. 
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ders{a)  and  Higgs  ▼.  Worry  {b)^  as  cases  in  which  exe- 
cutors who  suflfered  judgment  of  nonpros  were  held 
and  Ano^er  1^^^  ^  P^Y  costs,  he  argued,  that  as  the  judgment  as 
V.  in  case  of  a  nonsuit  proceeded  on  the  same  ground,  riz, 

the  negligence  of  the  plaintiff,  the  defendant  was  as 
much  entitled  to  costs  in  one  as  tlie  other.  In  neither 
case  are  costs  awarded  on  the  face  of  the  record. 

BuU  contri  was  stopped. 

Bayley  B. — This  action  having  been  commenced  be- 
fore Ist  June  1833,  when  3  &  4  WiU.  4.  c.  4@.  s. 31 .  came 
into  operation,  the  passage  in  Mr.  Tidd^^  valuable  Book 
of  Practice  (c)  applies,  that  an  executor  or  administrator, 
when  he  necessarily  sues  in  his  representative  cha- 
racter, is  not  liable  to  costs  on  a  nonsuit  or  verdict  It 
is  also  laid  down  in  the  same  book,  that  he  is  so  liable 
to  costs  upon  a  judgment  of  non  pros,  and  that  has 
been  the  settled  rule  ever  since  I  remember  lYesi* 
minster  Hall.  He  is  held  so  liable  because  he  is  guilty 
of  personal  default  in  not  declaring  or  replying  or 
taking  any  other  proper  step.  That  default  is  stated 
on  the  face  of  the  record,  and  the  judgment  is,  there- 
fore it  is  considered  that  the  plaintiff  take  nothing  by 
his  writ,  and  it  is  further  considered  that  tiie  defendant 
do  recover  against  the  plaintiff  so  much  for  hb  costs  of 
defence.  I  have  always  considered  the  personal  de- 
fault so  stated  on  the  record  as  the  ground  for  the 
adjudication  of  costs,  viz.  that  the  plaintiff  has  failed  in 
his  action  by  personally  neglecting  to  proceed  with  it. 
In  the  case  of  discontinuance  by  an  executor,  he  is 
liable  to  costs,  or  the  reverse,  at  the  discretion  of  the 
judge,  who  will  refuse  leave  to  discontinue  except  on 
V  payment  of  costs,  if  he  sees  blame  imputable  to   the 

(«)  3  BttiT.  1584.  (6)  6  T.  B.  654.  (c)  901  ed.  978,  97 P. 
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plaintiff  in  improperly  commencing  the  action ;  whereds        1834. 
if  he  sees  that  the  action  was  fairly  brought,  but  that      "-^-^^ 
from  subsequent  circumstances  its  further  prosecution   ^^^  Another 
became  improper,  he  may  relieve  such  a  plaintiff  from  *• 

payment  of  costs.  However,  Mr.  Tidd  proceeds  to  lay 
down  generally  (p.  979,)  that  ^*  an  execute  or  adminis- 
trator shall  pay  costs  on  a  discontinuance  where  he  has 
knowingly,  brought  a  wrong  action  or  been  otherwise 
guilty  of  a  wilful  default,  or  for  not  proceeding  to  trial 
according  to  notice ;  but  otherwise  he  is  not  liaUe 
to  costs  in  either  of  these  cases ;  nor  where  he  merely 
sues  en  autre  droit,  is  he  liable  to  costs  on  a  judgment 
as  in  case  of  a  nonsuit.*'  Now  a  judgment  in  case  of  a 
nonsuit  given  under  14  Geo.  2.  c.  17.,  has  precisely  the 
same  efiect  as  judgment  against  an  executor  on  nonsuit. 
Then,  as  in  the  latter  case,  a  defendant  has  no  costs 
awarded  to  him  on  the  record  against  an  executor  (a), 
he  will  have  none  when  he  has  a  similar  judgment 
under  the  statute.  Booth  and  others  executors  v. 
Holi  (6),  which  decided  that  executors  are  not  liable  to  ^ 

costs  on  suffering  judgment  as  in  case  of  a  nonsuit  under 
14  Geo.  2.  c.  17.  does  not  stand  alone,  but  has  been 
acted  on  to  the  present  time.  The  consequence  of  a 
ocmtrary  practice  would  be,  that  in  every  such  case  the 
court  would  have  to  try  whether  the  executor  had 
improperly  commenced  the  action  or  not. 

Yaughan  B. — In  the  cases  relied  on  for  the  de- 
fendant improper  conduct  and  wilful  default  were  fixed 
on  the  plaintiffs. 

BoLLAND  B. — In  Eaves  v.  Mocatoic)  it  is  laid  down, 

(a)  BigUmd  v.  Robinson,  S  Salk.  105,  &lc,  &c. 

(6)  1  H.  Bla.  277.  H.  1794;  see  S.  P.  per  cur.  in  Bennett  v.  Coker, 
4  Barr.  1928.  Af.  1766.  and  note  ibid. 

(«}  1  Salk.  314,  S,  C.  f  Lord  Ray  in.  865,  ncim,  Eiwes  v.  Mocato, 
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1384.      that  an  executor  shaU  not  pay  costs  of  a  nonsuit  where 
^"^*^      he  cannot  sue  but  as  executor,  but  that  in  trover  by  an 

PiCKUF  . 

and  Another  ^^^^cutor  upon  a  conversion  in  his  own  time,  he  shaU,  if 
*•  nonsuit,  pay  costs, ''  for  he  need  not  name  himself  exe- 

cutor" (a).  His  liability  to  costs  when  nonprossed 
rests  on  his  negligence.  The  executor's  duty  is  to 
enforce  the  testator's  securities ;  a  doctrine  recognised 
in  Coomber  v.  Hardeasile  {b),  where  Lord  Ahatdey 
admitted  that  an  executor  or  administrator  necessarily 
suing  as  such  is  not  made  liable  to  costs  by  statute 
SS  Hen*  8.  c.  15.  where  there  is  a  verdict  against  him, 
and  that  no  costs  could  be  awarded  against  him  on 
record,  stating  the  reason  to  be,  that  he  is  not  sup- 
posed to  know  the  imbecility  of  his  own  suit.  But  as 
the  executor  there  had  abused  the  process  of  the  court 
by  suing  against  good  faith  and  his  own  agreement,  the 
court  ordered  him  to  pay  costs  for  that  contempt. 
That  principle  was  acted  on  in  WooUey  v.  Sloper, 
where  the  executor,  having  suffered  judgment  as  in  case 
of  a  nonsuit,  was  held  only  liable  to  pay  costs  incurred 
by  his  own  wilful  neglect  to  proceed  to  trial. 

GuRNEY  B. — In  Coombe  v.  Hardcasile  the  executor 
being  aware  that  no  cause  of  action  existed  against  the 
defendant,  lent  his  name  to  a  third  person  under  an 
indemnity  from  hun.  For  such  monstrous  abuse  of  the 
process  he  was  mulcted  in  costs. 

The  court  were  about  to  make  the  rule  absolute,  but 
allowed  it  to  stand  over  to  Ecuter  term,  on  the  sug- 
gestion of  Addison  that  the  judgment  as  in  case  of  a 
nonsuit  had  been  obtained  after  1st  June  1833,  when 
S  &  4  WiU.  4.  c.  4S.  s.  31.  came  into  force,  and  that  a 
question  was  then  pending  in  K.  B.  in  Freeman  r. 

(a)  hrmin^ym  ▼.  AmXU  <  Bing.  177.  (6)  3  a  &  P.  1 17. 
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Moyet  (a),  whether  the  effect  of  that  statute  was  retro^ 

spectivc. 

Pickup 
Afterwards,  on  May  8th,  in  Easter  term,  Buii  for  the    ^^^d  Another 

plaintifiB  admitted    that  in  the  case   mentioned  the  ^' 

Kiog*8  Bench  had  held  the  statute  retrospective,  hut 

contended  that  this  court  would  in  its  discretion  under 

that  act  pronounce  the  same  rule. 

Lord  Ltndhurst  C.  B. — There  is  nothing  to  show 
that  the  plaintiff  had  not  a  good  cause  of  action,  had 
Dot  the  defendant's  poverty  made  it  unadvisable  to 
proceed. 

Parke  B. — Here  the  executor  took  no  step  after 
3  &  1  WiU.  4.  c.  42.  s.  3L  passed ;  then  his  situation 
Bs  to  costs  ought  not  to  be  altered. 

Rule  absolute. 

(o)  Now  reported  1  Adol.  &  £11.  341.  Sut  3  &  4  WUL4.  c.  42^  s.  31. 
fo<ctf,tfaat  "  ill  everjr  action  brought  bj^  any  executor  or  administrator  in 
rigbtof  the  testator  or  iotesute,  such  executor  or  admiabtrator  shall  (unless  the 
c°vt  io  which  the  action  is  brooght,  or  a  judge  of  any  of  the  said  superior 
cottitg  ihall  otherwise  order)  be  liable  to  pay  costs  to  the  defendant  in  case 
of  bang  nonsuited  or  a  verdict  passing  against  the  plaintiff,  and  in  all  other 
c*3C4  in  which  he  would  be  liable  if  such  plaintiff  were  suing  in  his  own 
nght  upon  «  caose  of  action  accruing  to  himself,  and  the  defendant  shall 
Ittve  judgmeDt  for  such  costs,  and  they  shall  be  recovered  in  like  manner. 


Bentley  against  Hook. 

A  Rule  had  been  obtained  on  behalf  of  the  sheriff  of  The  court  will 
Oxon,  under  the  adverse  claim  act  1  &  2  Witt.  4.  not  interfere 

c  58.  s.  6«,  calling  on  the  assignees  of  fZbo£  a  bankrupt  yerse  claim  act 

1&UWUL4. 
Cm  ,        ,  '  c.  &6»  8. 6.  in 

ravoar  of  a  sheriff  who  has  seized  goods  under  a  fi.  fa.,  unless  an  actual  claim  of  the 
pn>perty  in  question  appears  to  have  been  made  before  moving  for  tiie  rule. 

^emhle,  in  an  issue  directed  under  the  acty  the  claimant  should  be  the  plaintiff  and 
the  execution  creditor  the  defendant. 


BsNTLBr 

V, 
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1834.  and  his  exeoutioQ  creditor,  to  appear  and  state  thdr 
claim  to  the  goods  seized  under  a  fi.  fa.  for  SSL 
The  affidavit,  ¥rithout  stating  in  terms  a  daim  by  the 

Hook.  assignees,  stated  **  that  the  sheriff  had  reoeiyed  notice 
that  the  defendant  had  become  a  bankrupt,  and  had 
been  informed  and  befieyed  that  a  fiat  of  bankruptcy 
had  been  issued  against  him  and  asaignees  choaen.** 
The  sheriff  offered  to  bring  the  SSI.  into  court 

Addison  for  the  execution  creditor.  The  facts  in 
the  affidavit  do  not  show  such  a  claim  by  the  assignees 
to  exist  as  entitles  the  sheriff  to  the  protection  of  thu 
act.  Isaac  v.  Spilsbury  (a)  shows,  that  the  court  will 
not  act  upon  the  mere  quia  timet  of  the  sheriff  without 
actual  claim  made. 

It.  V.  Richards  for  the  assignees  asked  for  costs,  to 
be  paid  them  by  the  sheriff,  no  notice  of  claim  by  them 
being  shown,  but  information  and  belief  only. 

Cooper  in  support  of  the  rule.  The  sheriff  was 
bound  to  take  notice  of  the  fiat  in  the  Gazette.  But 
the  objection  to  entertain  this  rule  is  waived  by  the 
appearance  in  court  of  all  the  parties.  He  cited  Lettis 
V.  Eicke  (&).  In  Isaac  v.  SpUsbury  the  claim  made  was 
held  nuU,  not  having  in  fact  been  made  on  the  part  of 
the  wife. 

Bayley  B. — No  part  of  the  affidavit  shows  that  the 
assignees  have  actually  claimed  the  goods.  It  should 
have  shown  from  whom  the  notice  to  the  sheriff  came. 
As  it  stands  it  might  be  mere  hearsay. 

Vaughan  B. — To  give  this  court  jurisdiction  to 

(a)  10  Biog.  3.  (6)  AnU,  167. 
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grant  this  rule,  the  sheriff  must  abow  such  an  actual        1884. 
claim  to  have  been  made  to  the  goods  in  question  as 
might  be  followed  by  an  action. 

GuRNSY  B. — ^The  sheriff  may  now  move  to  enlarge 
the  retom  of  the  writ,  and  may  renew  this  application 
when  the  claim  is  made* 

Rule  discharged  with  costs. 

Cooper  afterwards  produced  a  sufficient  affidavit  and 
renewed  his  motion,  which  was  granted ;  Bayley  B. 
sajing,  Let  the  assignees  sue  the  execution  creditor 
either  in  trespass,  trover,  or  money  had  and  received ; 
or  by  consent  an  issue  may  be  taken  to  try  whether 
the  goods  are  the  property  of  the  claimants  or  not*  In 
the  latter  case  the  claimants  will  be  the  plaintiffs. 
That  would  be  their  situation  in  an  action  of  trover,  and 
I  have  always  thought  that  the  course  of  that  action 
should  be  followed  in  issues  of  this  kind. 


Bates  against  Pilling* 


A  Bailable  capias  having  been   issued    herein  for  ^  defendant 

24/.  4*.  9rf.,  the  bailiff  sent  to  the  defendant's  a^inst  whom 
.  a  bailable 

attorney  to  say  that  the  wnt  should  not  be  executed  if  capias  had 

he  would  undertake  that  a  baU  bond  should  be  given,  ^^il^rbut^' 

A  bail-bond  was  accordingly  given  and  bail  above  put  a  bail-bond 

in  m  due  time  and  perfected.     The  arbitrator  to  whom  ^cml^b^?" 

the  case  was  referred  at  the  York  assizes  awarded  put  in  and 

13^.  Ss.    A  rule  having  been  obtained  for  allowing  the  S^e\ime/ 

defendant  his  costs  under  43  Geo.  3.  c.  46.  s.  3.,  Hdd>  ^^^^  "^^ 

having  been 

"  arrested"  as 

veil  as  held  to  special  bail,  he  had  no  remedy  for  costs  against  the  plaintiff,  though 

be  did  not  recover  a  sum  for  which  the  defendant  could  be  held  to  bail,  and  less  than 

htif  of  that  for  which  this  arrest  took  place. 
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18S4.  R.  Alexander  showed  cause.    As  no  actual  arrest 

has  taken  place,  this  case  is  not  within  the  words  of  the 
act  ''arrested  and  held  to  special  bail.**  Berry r, 
Adameon(a)  shows  that  attending  at  the  house  of 
a  sheriff's  officer,  pursuant  to  a  message  from  him  to 
that  effect)  and  there  executing  a  bail-bond,  b  not  an 
arrest  so  as  to  support  an  action  for  malicious  arrest 
In  Amor  v.  Blqfield  (b)  a  defendant  against  whom  a 
bailable  writ  had  issued  for  28/.,  was  aDowed  to  file 
common  bail  without  being  arrested,  and  was  held  not 
entitled  to  the  benefit  of  the  rule  here  mored  for,  though 
only  14/.  was  recovered.  Handle^  v.  Levy  (c),  Daulan 
V  Brett  (rf),  Brie  v.  Wytme  (e),  show  that  the  words  of 
this  act  are  now  strictly  adhered  to. 

jR.  V*  Richards  contra.  The  requiring  excessive 
bail  is  as  much  within  the  object  of  this  act  as  the 
actually  arresting  for  too  large  a  sum.  In  Amor  t. 
Blqfield  special  bail  was  not  put  in.  This  act  was  not 
in  contemplation  in  Berry  v.  Adamson;  the  question 
there  being,  whether  the  facts  in  evidence  proved  the 
actual  malicious  arrest  which  it  was  incumbent  on  that 
plaintiff  to  prove.  No  arrest  need  be  shown  in  actions 
on  bail-bonds,  Haley  v.  F%tzgerald{f)\  nor  can  the 
bail  traverse  the  arrest,  Taylor  v.  Clow  \g).  [Bayley  B. 
Such  defendants  are  estopped  by  their  own  act  from 
making  that  traverse.] 

Bayley  B — The  enacting  words  of  43  Geo.  3.  c.  46. 
(intituled  **  an  act  for  the  more  effectual  prevention  of 
frivolous  and  vexatious  arrests")  apply  to  all  actions 
wherein  the  defendant  or  defendants  shall  be  arrested 
and  held  to  special  bail.    Those  are  not  synonymous 

(a)  6  B.  &  Cr.  5t8.  (6)  9  Biog.  91.  (e)  8  B.  &  Cr.  637. 

(d)  10  B.  &  Cr.  117.        (0  Ante,  Vol.  UI.  375.         (/)  Stnu  MS. 
(g)  1  B.  &  Adol.  St3. 
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temuy  but  require  different  proceedings  in  which  dif-  1834. 
ferent  parties  act.  Berry  ▼.  Adamson  treats  them 
accordingly.  For»  as  the  plidntiff  had  there  been  put 
to  tbe  difficulty  of  procuring  bail,  the  case  would  be  in 
close  analogy  to  this  act,  had  arrest  and  giving  a  bail- 
bond  been  synonymous.  But  Lord  Tenterden  asked, 
"Has  the  defendant  been  either  actually  or  construc- 
tively arrested  and  kept  in  prison  ?  and  added.  Arrow* 
miih  V.  Le  Mesurier^a)  shows  he  has  not.''  But 
Amor  v.  Blofield  is  an  instance  of  a  similar  application 
to  tbe  present,  in  which,  as  there  was  neither  actual 
arrest  nor  a  holding  to  special  bail,  the  judgment  goes 
far  teyond  the  point  urged  for  the  defendant  in  this 
case,  and  the  expressions  of  Tindal  C.  J.  and  Bo* 
ionquet  J.,  clearly  distinguish  between  arrest  and  hold- 
ing to  bail,  treatuig  them  as  different  things.  That 
being  so,  and  only  the  copulative  ^^  and"  being  used, 
we  ought  not  to  read  it  in  the  disjunctive  "  or.** 

Vaughan  B. — In  the  introductory  part  of  section  1 
of  this  act  it  is  provided,  that  no  one  shall  be  arrested 
or  held  to  special  bail,  while  in  the  subsequent  part  an  J 
is  mterposed  in  lieu  of  or.  In  the  third  section  now  in 
discussion  the  words  are  ''arrested  and  held  to  special 
bail."  Then  both  expressions  must  be  taken  to  have 
been  advisedly  used  by  the  legislature.  The  act  is 
penal  as  well  as  remedial,  and  I  think  that  arresting  as 
weD  as  putting  in  special  bail  is  requisite  in  order  to 
bring  a  cas^  within  its  purview.  I  think  that  in  the 
convene  case  putting  in  special  bail  is  necessary  as  well 
as  actual  arrest. 

BoLLAND  B. — I  entertain  no  doubt,  and  agree  with 
my  brother  Vaughan  as  to  the  use  of  the  dbjunctive 

(a)  f  NewR.Sll. 

vol.  nr.  » 
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*'  or'*  and  copulative  **  and,"  as  found  in  different  sec- 
tions of  the  act  Amor  v.  Blofield,  if  not  precisely  this 
case,  shows  that  the  court  of  Common  Pleas  considered 
''arrest**  and  "holding  to  special  bail"  as  different 
things. 


OuRKBY  B.  concurred. 


Rule  discharged. 


If  a  plaintiff 
living  in  a 
place  not 
•*  within  any 
city,  town, 
parish  or  ham* 
ler,"(c.^. 
Grays  Inn) 
and  suing  in 
person,  de- 
scribe himself 
as  of  the  extra- 
parochial 
place,  it  is  suf- 
ficient under 
the  uniformity 
of  process  act, 
3  WilL  4.  c. 
39.  s.  1?. 


King  against  Monkuouse. 

^T^HE  affidavit  of  debt  described  the  plaintiff  of 
Gray's  Inn  Square,  Middlesex,  which  appeared  to 
be  the  fact  by  the  defendant's  affidavit  The  capias 
was  indorsed  as  issued  in  person  by  FT.  H.  King,  who 
resides  at  No.  7,  Gray's  Inn  Square,  London*  On 
motion  to  set  it  aside,  cause  was  shown  that  Gray's  Inn 
being  extra-parochial  was  a  sufficient  description,  and 
London  was  a  proper  addition,  as  the  usual  direction 
added  to  persons  living  in  Gray's  Inn.  In  support  of  the 
rule  it  was  said,  that  Gray's  Inn  should  have  been  laid 
as  the  general  district.  It  is  in  Middlesex,  not  London. 
Per  Ctfriam-*Stat.2  WiU.  4.  c.  39.direcU  by  section  12, 
that  in  the  case  of  a  plaintiff  suing  in  person,  the  memo- 
randum shall  mention  '*  the  city,  town,  or  parish,  and  also 
the  name  of  the  hamlet,  street,  and  number  of  the  house 
of  such  plaintiff^s  residence,  if  any.  Now  as  this  plaintiff 
lives  in  a  place  not  within  any  city  &c.,  the  description 
seems  as  good  as  could  be  given.  Rule  discharged. 
Mansel  for,  Hutchinson  against  the  rule  (a). 


(a)  See  Diteftam  v.  CMvit,  4  Biag.  70. 
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Gregory  qui  tain  &c.  against  Elridge. 

DIrif  77  moved  to  stay  proceedings  until  security  for  Securit;^  For 

costs  should  be  given.    It  appeared  from  the  de-  ^^  ^IJ^^' 
fendant's  affidavit  that  the  plaintiff  sued  qui  tarn  in  this  where  the 
and  several  other  actions  for  penalties  m  keeping  un-  fSifeiS''"" 
licensed  places  for  dancitig  and  music.  He  was  brother*  circumscances, 

•ii«i.  .lit  .  1.  »      •«««  qui  ^aro 

uMaw  of  his  attorney  m  all  the  actions,  and  in  poor  cir«  in  several  ac- 
cumstances,  and  beliefwas  sworn  to  that  the  actions  were  {»on»»^»?  , 

brother-in-law 
brought  for  the  benefit  of  the  attorney.— Bayley  B.  being  attorney 

There  is  no  instance  of  this  motion  being  granted  on  *"  ^      ' 
account  of  a  qui  tam  plaintiff  being  in  indigent  cir- 
cumstances.   That  so  frequently  happens,  that  acts  of 
parhament  would  have  been  rendered  nearly  inoperative 
had  such  security  been  required.  Rule  refused. 


WiGLEY  against  Edwards. 

PROCEEDINGS  had  been  taken  on  the  bail-bond  A  notice  of 

because  the  notice  of  bail  did  not  state  that  the  I'tete^thilft'the 

"  bail-piece  and  affidavit  of  caption  had  been  filed  with  bail^iecelce. 

the  filacer  at  the  proper  office/  the  cause  being  a  town  with  the  filacer 

cause.    A  rule  having  been  obtained  to  set  aside  the  ^l  '^^  ^** 

,.*».,.  1  «        1      chequer  office. 

proceedings  for  irregulanty,  cause  was  shown  that  the     An  infoi^ 

above  words  were  necessary  in  a  notice  of  bail  in  this  ^^^  of  beil 

court.    Appendix  to  Dax's  PracticCi  2d  edit,  cxvii*  does  not  en- 

For  the  bail  it  was  contended,  first,  that  the  notice  was  ^^to  ta£  an* 

correct;  aecondlyi  that  informality  in  the  notice  of  bail  assignment  of 

did  not  entitle  the  plaintiff  to  take  an  assignment  of  the 

bsil4K>nd ;  Rex  v.  Sheriff  of  Middlesex  in  Duncambe 

V.  CWqo  (a). 

Per  Curiam. — It  appears  to  us  to  be  entirely  un- 

(a)  ilnlf,VoK1II.440. 

r8 
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1834k       necessary  to  state  that  the  bail  is  filed  with  the  filacer. 


WjoLEr 


In  the  King's  Bench  bail  is  filed  at  the  chambers  oi 
'v!""  some  judge  of  the  court.  In  this  court  it  is  taken 
EowiEos.  ji^ay  and  filed  with  the  filacer  in  the  Exchequer  office. 
Then,  as  in  the  King's  Bench  it  is  never  stated  to  be 
filed  with  the  particular  judge,  that  being  implied«  there 
is  no  reason  why  it  should  be  necessary  to  state  it  here. 
However,  we  rest  our  decision  on  the  case  cited.  In 
future  we  shall  not  consider  it  necessary  that  the  state- 
ment of  the  place  where  the  bail  is  filed  should  form 
part  of  the  notice  of  baiL 

Rule  absolute  with  costs  (o). 

(a)  See  Bell  and  another,  Amgneet  of  the  Sheriff  ef  MiddUm,  t.  Fetter  asd 
othen,  8  Bing.  334.  Objections  to  notices  of  bail  shonld  be  made  when  tbe 
bail  oppeor. 


NoRTHWAiTE,  Exccutor  &c,,  against  Bexnett. 

A  church.         A  SSUMPSIT  for  goods  sold  and  delivered,  and  work 
by  ordering  re*  ^^^  labour  by  the  testator.     Plea,  non  assumpsit, 

pairs  to  be       ^ith  notice  of  set-off  for  work  and  labour  &c.  done  by 

dona  to  a 

parish  church,   defendant  for  testator.     The  defendant  had  repaired  a 

churchwiXns  P*"®^  church  by  order  of  the  plaintiff's  testator  who 

liable  without  was  the  acting  churchwarden,  and  the  work  had  been 

ttnTif^he*doM  '^PP'^^^^^  ^^  ^y  ^^^  vestry  and  part  of  the  account  paid. 

he  is  per-         The  question  at  the  trial  was,  whether  this  work  and 

^  **  ^*    labour  &c.  could  be  set  off?    Against  the  set-off,  it  was 

objected  for  the  plaintiff,  that  the  testator,  if  liable  at 

all,  was  only  liable  jointly  with  the  other  churchwardens. 

Bayley  B.  before  wliom  the  cause  was  tried,  held  the 

testator  personally  liable,  there  being  no  evidence  that 

the  other  churchwardens  knew  of  the  order  or  had 


NORTHWAITE 
V, 
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authorized  the  plaintiff's  testator  to  act  for  them.   The        1834. 

set-off  being  proved,  and  exceeding  the  balance  claimed 

by  the  plaintiff,  he  was  nonsuited,  with  leave  to  move 

to  enter  a  verdict.  Bemnett. 

Petersdorff  moved  accordingly.  The  defendant's 
right  to  recover  for  his  work  was  against  all  the  church- 
wardens, the  work  being  one  which  they  were  coUec- 
tively  liable  to  do  under  pain  of  ecclesiastical  censures. 
The  demand  being  joint  could  not  be  set  off.  Their 
liability  is  qu&  corporate  body;  WormweU  v.  Hail' 
itone{d).  [Bayley  B.  The  plaintiff 's  testator  was  not 
bound  as  churchwarden  to  do  the  repairs  on  credit  (6)]. 
In  case  of  accident,  immediate  repairs  may  be  requisite  * 
before  a  rate  can  be  raised. 

Lord  Lyndhurst  C.  B. — The  plaintiff's  testator 
here  employed  the  workmen  on  his  own  authority,  nor 
does  it  appear  that  he  ever  communicated  with  the 
other  churchwardens.  No  fund  appeared  to  exist  at 
the  time  out  of  which  the  repairs  might  be  paid  for. 
I  question  if  a  churchwarden  is  bound  to  incur  re- 
sponsibility by  putting  a  church  in  riepair  if  the  parish 
do  not  previously  supply  him  with  funds  for  that 
purpose.  The  plaintiff's  testator  therefore  was  per- 
sonally liable  for  the  work  which  he  ordered  (c). 

Bayley  B. — I  nonsuited  the  plaintiff  considering 
the  subject-matter  of  set-off  to  constitute  a  separate 
demand  against  his  testator,  he  having  ordered  the 

(•)  6  Bing.  668.  See  Pndmui'ik  Directions  to  Churchwardens,  8th  ed. 
bj  Tfrmhin,   Index,  tit.  Corporation. 

(ft)  The  regular  uraj  is  to  raise  the  money  hy  a  rate  before  incurring 
ezfkeaset.    See  IS  East,  558,  and  other  cases  coliected,  Triditauxt  108«  n. 

(c)  See  LmchaUr  v.  TVicfcer,  1  Bmg.  R.  201  \  Lanchetter  t.  Fraoer,  S  idt 
361,  dted  3  Bing.  479;  Lanchtstery.  Thmpwn,  5  Madd.  R.  4. 
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work.  I  thought  the  other  two  churchwardens  not 
liftble,  because  the  plaintiff's  testator  was  not  shewn  to 
have  had  any  authority  express  or  implied  from  them 
to  incur  the  debt.  I  also  thought  it  his  duty  to  take 
care  that  he  had  funds  in  hand,  and  to  pay  ready  money. 
WormnoeU  v.  Hailstone  was  an  action  against  a  mere 
nominal  defendant  as  clerk  to  the  trustees^  so  that  the 
whole  question  was^  whether  a  person  compelled  to  be 
a  defendant  ex  officio  by  a  statute  could  be  made  liable 
to  a  fi.  £s.  de  bonis  propriis.  It  is  probable  that  it 
would  be  a  good  answer  for  a  churchwarden  to  a  Ubel 
in  the  spiritual  court  for  not  repairing  a  church,  that  be 
was  not  bound  to  use  his  own  money,  and  had  tak^ 
steps  to  get  a  rate  paid,  but  without  success.  Here,  it 
did  not  appear  that  the  plaintiff's  testator  commu- 
nicated the  fact  of  this  order  to  his  co-churchwardens. 


Per  Cairuiiit.^Rule  refused. 


A  defendant 
being  under 
terms  to  ''re- 
join gratis," 
need  not  join 
in  demurrer 
within  84 
hours  after 
demand  of 
joinder  in  de- 
murrer. 


Jones  against  Kby* 

n^HE  plamtiff  being  under  terms  to  rejoin  gratis, 
had  not  joined  in  demurrer  within  9(  hours  after 
joinder  in  demurrer  had  been  demanded.  The  plaintiff 
gave  no  rule  to  join  in  demurrer,  but  signed  judgment, 
which  a  baron  by  order  had  set  aside  for  irregularity. 
On  motion  by  Mansel  to  rescind  that  order,  the  court 
said.  The  master  reports  to  us  that  rejoining  gratis  does 
not  extend  to  a  joinder  in  demurrer  where  the  issae  is 
tendered  in  law,  for  he  may  join  issue  to  the  country 
without  the  consideration  that  is  necessary  to  joining  in 
demurrer.  Nor  does  "rejoin**  apply  to  joinder  in 
demurrer.  Rule  refused  (a)* 


(a)  See  CUak  y;  ildoM,  VoU  II.  755* 
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KuLBY  against  Ellibr. 

AN  order  had  been  made  at  chambers  against  the  Though  a 
®  judge  at  cham- 

plaintiff's  consent  to  stay  proceedings  on  payment  bersmay  make 
of  debt  and  costs  by  monthly  instalments,  plaintiff  to  fl^^^l^y^ 
ba?e  execution  for  the  whole  on  default  of  any  one  jng  proceed- 
payment  The  plaintiff  delivered  a  declaration,  treating  ml^t^of^ebt 
tbe  order  as  a  nullity.    On  motion  to  set  aside  the  a°^  costs,  he 
declaration  with  costs,  the  court  said,  that  a  judge  at  payment  by 
chambers  could  at  most  only  stay  proceedings  on  pay-  »nstalmcnte^ 
meot  by  the  defendant  of  the  debt  and  costs  in  the  time  defendant 
he  would  have  had  to  do  so  by  law.    Though  by  this  San  hlTould 
order  some  money  was  paid  before  the  plaintiff  could  have  had  by 
have  obtained  it  by  law,  the  final  discharge  of  the  debt  ^'^' 
▼as  postponed  for  months.  The  defendant  having  given 
up  die  cods  under  the  second  order,  the  action  was 
settled.    CkiUan  for,  Piatt  against  the  rule. 


Lardner  against  Dick. 

^  ASE  for  injury  to  plaintiff's  reversion.    The  de-  By  the  proper 

daratioQ  contained  nineteen  counts ;   ten  stating  ^'^j^^Gen. 

the  possesaicm  to  be  in  the  plaintiff,  and  the  other  nine  ^»'-  2  Will,  4. 

in  bis  tenants  (a)«    The  plaintiff  had  a  verdict  on  three  feodant'is  not 

counts.     The  defendant  had  a  verdict  on  the  rest,  entitled  to  the 
,p,  general  costs 

The  Master  having  allowed  the  plaintiff  his  general  of  issues  found 

costs  minus  the  costs  of  the  issues,  found  for  the  de-  ^^ud^^^'thJ 

feodanty  without  allowing  the  defendant  the  costs  of  witnesses,  or 

witnesses  called  as  well  to  disprove  the  issues  found  for  ^^^tu^ges 

plaintiff  as  to  prove  them  found  for  defendant.    Jervis  whose  testi- 

w       J  i*  1  .1  .  /v»  1      •     1        mony  was  nnly 

uKnred  for  a  rule  to  review  tbe  taxation,  on  affidavit  that  jq  ^^  „ppU. 

cable  to  those 
(•)  Set  M^rtm  v.  GMi,  1  Caoip.  3^0.  issues ;  but 

the  plaintiff 
has  a  right  to  the  general  costs  ia  respect  of  the  issues  found  for  him* 
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all  the  defendant's  witnesses  were  necessary  to  prove 
the  issues  on  which  he  had  succeeded,  and  that  the 
testimony  of  two  of  them  applied  prindpally  to  those 
issues,  and  not  materially  to  those  found  for  the  plaintiff. 
He  claimed  for  the  defendant  the  general  costs  of  the 
cause  on  all  the  issues  found  for  him,  including  the 
expenBe  of  witnesses. 


Bayley  B. — Before  it  was  ordered  by  Reg.  Gen, 
Hil.  2  WiU.  4.  No.  74.  Vol.  II.  347.  "  that  no  costs  shall 
be  allowed  on  taxation  to  a  plaintiff  on  any  counts  or 
issues  on  which  he  has  not  succeeded,  and  that  the 
costs  of  all  issues  found  for  the  defendant  shall  be  de- 
ducted from  the  plaintiff's  costs,  there  could  not  have 
been  a  pretence  for  this  motion ;  and  I  think  the  Master 
has  put  the  proper  construction  on  that  rule. 

Rule  refused  (a). 

(a)  See  Cm  ▼.  Tkmwn,  anU,  Vol.  II.  41 1. 


DucKETT  against  Williams. 

Before  effect-    PREVIOUS  to  making  the  insurance  for  the  life  of 
ing  a  policy  of         one  Stevenson,  which  formed  the  subject  of  this 
ij  deXration'  ^^^^^>  ^^^  following  declaration  and  agreement  had 
and  statement  been  signed  on  behalf  of  the  plaintiffs  (a) : 
freedom  from       "  We  S.  B.  M.  and  G.  D.,  trustees  of  the  Pnmdent 

disease,  &c.,    lifeH)ffice,  do  hereby  declare  and  set  forth,  that  J.  Ste- 

was  signed  bv  ,  , 

the  assured.'    venson  is  now  in  good  health  and  has  not  laboured 

""^^y^"^  under  gout,  dropsy,  fits,  palsy,  insanity,  affection  of  the 

true  avermenf*      (a)  The  action  was  by  the  Frovldtnt  lifc-assunuicc  conpanj  against  the 
was  contained  Hope  iasorance  company, 
therein,  or  if 

the  facts  required  to  be  set  forth  in  the  above  proposal  were  not  tntfystaledy  the  ^t€* 
iniunis  were  to  he  forfeited  and  the  assurance  to  he  void:  Held,  that  as  the  health 
&c.  of  the  parry  whose  life  was  insured  was  untruly  stated,  though  not  to  the  know- 
led*;eof  the  party  making  the  declaration  and  statement,  the  premiums  &c.  were  fof 
feited,  and  could  not  be  recovered  back. 
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langs  or  other  viscera,  or  any^other  disease  which  tends       1884. 
to  shorten  life,  and  that  his  age  does  not  exceed  41      "^""^-^ 
years :  that  we  have  an  interest  in  hb  life  to  the  amount  ^. 

of  500W.  And  we  agree  that  the  declaration  or  state-  WiLUiMs. 
ment  hereby  made  shall  be  the  basis  of  the  agreement 
between  us  and  the  Hope  insurance  company;  and 
that  if  any  '  untrue  averment'  be  contained  herein,  or 
if  *  the  facts'  required  to  be  set  forth  in  the  above 
proposal  be  not '  truly  stated,'  all  monies  which  shall 
have  been  paid  on  account  of  the  assurance  made  in 
consequence  hereof  shall  be  forfeited,  and  the  assurance 
itself  be  absolutely  null  and  void." 

On  the  first  trial  the  life  was  found  not  insurable, 
and  the  court  sustained  the  verdict  on  a  rule  to  set  it 
aside  as  against  the  evidence.  It  having  been  agreed 
to  try  a  second  action  in  order  to  settle  whether  the 
plaintiff  was  entitled  to  recover  the  premiums  paid,  the 
jary  then  found  the  life  was  insurable,  and  gave  a  verdict 
for  the  plaintiffi.  A  rule  for  a  new  trial  having  been 
obtained  and  argued  in  a  former  terin  by  the  SoUeUor* 
General  (Sir  John  Campbell)  and  Kelly  for  the  plain*- 
tifis,  and  by  F.  PoUoct  and  B.  V.  Richards  for  die 
defendants,  it  was  left  by  consent  to  the  court  to  form 
their  own  conclusion  on  the  facts  and  on  the  meaning  of 
^  agreement. 

Cur.  adv.  euU. 

Lord  Lyndhurst  C.  B.  now  delivered  the  judgment 
of  the  court  in  nearly  the  following  terms : — This  was 
an  action  on  a  policy  of  insurance  on  the  life  of  John 
Slephenson.  On  his  death  an  action  was  brought  td 
recover  the  amount  of  the  sum  insured.  The  defend- 
ant's case  was,  that  at  the  time  the  insurance  was 
effected  the  life  was  not  insurable,  and  they  obtained  d 
terdict  which  the  court  did  not  think  it  right  to  disturb. 
However^  on  discussing  the  rule  for  a  new  trial,  it  wad 
urged  that  the  plaintiffs  were  entitled  to  a  return  of 
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18S4l       tliepr«iiiiiiiiuiftheli&wasnot]ii«itftble;b^ 

out  that  that  return  had  not  bees  daimed  at  the  trial 
It  having  been  subsequently  agreed  that  that  questioD 
WtuuHs.  should  be  tried  in  another  action  the  plaintifBi  hsd  a 
verdicts  but  it  was  arranged^  on  motion  for  a  new  trial, 
that  the  court  should  look  into  the  agreement  and  the 
rest  oi  the  evidence,  and  form  their  own  oonchuion  aa 
to  the  matters  of  ftct.  We  have  done  8o»  and  are  of 
opinion  that  at  the  time  when  the  pohcj  was  efifected 
Mr.  Stetemom  had  on  him  a  disease  tending  to  ahorten 
life.  The  consequence  is,  that  die  tucU  set  forth  in 
die  proposal  were  "  noi  indg**  stated  within  the  meamag 
of  the  dedaration  and  agreement  and  tike  question 
entirely  turns  on  the  oonstruction  of  that  dedaralifln 
and  agreement  made  by  the  assured  before  the  po&j 
was  effected.  For  the  phintiffs,  it  was  urged  that  the 
words  must  mean  ''truly"  or  ''untruly''  witUa  the 
knowledge  of  the  party  making  the  statement;  and 
diat  if  die  insnrer  ignorantly  and  innocently  makes  a 
misstatement,  he  is  not  to  forfeit  the  pKenmima  widtf 
the  clause  in  die  agroBnent*  But  that  a^peaxa  to  m 
not  to  be  the  real  meaning  of  the  words.  A  f^atonmt 
la  not  the  lesa  "  mitrue"  because  the  party  makiag  it  u 
not  apprised  of  its  untmdi,  and  when  we  look  at  the 
context  we  think  it  clear  that  the  parties  did  not  meaa 
to  restrict  the  words  in  the  manner  contended  for. 
Two  consequences  are  to  follow  if  the  statement  be 
untrue,  first,  that  the  premiums  are  to  be  fiirfeited; 
the  other,  that  the  assurance  is  to  be  void*  Now  if 
the  statement  were  untrue  within  the  knowledge  of  die 
party  making  it,  the  assurance  woidd  be  void  without 
any  such  stipulation*  The  knowledge  of  the  party  is 
clearly  immaterial  as  to  this  last  consequence,  and  must 
therefore  be  so  as  to  the  first,  for  we  should  violate  all 
the  rules  of  construction  by  holding  it  material  as  to 
one  consequence  and  not  as  to  the  other;    Our  opuuca 
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Iheielore  is,  that  these  pteiannM  ate  Ibrfeited  under       1884. 
the  ebmee  ia  queetioii.    A  nounnt  rauel  be  entered. 


Dqcbstt 
Rule  absolute  acoordinglT.  «• 

WlIAUKS. 


Braine  Assignee  {^gainst  Hunt  and  Another. 

r\N  the  first  day  of  the  term  Cooper  on  behalf  of  the  if  a  sheriff 

sheriff  of  Qxon  moved  for  the  usual  rule  to  stay  ^*^°^^J^^^ 

proceediDga  under  the  mterpleader  act*  1  &  2  WUL  4.  seized  under  a 

C.5&S.&,  on  an  affidavit  that  he  had  seized  certab  ^iJ^^II^ 

goods  of  the  defendant  which  were  in  his  possesaiooi  stranger  to  the 

sad  ihaX  a  chum  had  been  made  to  them.  is  not  entitled 

to  protection 
George  interposed  by  moving  for  an  attachment  under  i  &  2 

against  the  sheriflT  fbr  not  returning  the  fl.  fa.^  and  i.  6. '      * 

statbg  that  the  plaintiff  had  had  no  notice  of  the     ^  notice  of 

claim  by  a  third  party  to  the  goods  in  the  sheriff's  a  third  party 

hands,  or  that  the  ktter  intended  to  move  under  the  ^?Sr^ 
*  sbenit  sm- 

act.  tention  to 

The  court  refused  to  grant  the  attachment  until  k  ^^^^ 
was  ascertained  whether  or  not  notice  of  the  claim  had  Will.  4.  is  not 
been  given  to  the  execution  creditor  before  instructionB  ^^he  eiec^- 
were  given  to  move  for  the  attachment    No  affidavit  ^^^  ^^^^^ 

,  before  mstruc* 

having  been  produced  that  such  notice  had  been  given,  tions  given  by 

the  court  on  a  subsequent  day  refused  the  attachment  *^®  ^**i®^  *^ 
^  -^  move  for  an 

and  granted  Cooper  his  rules  <m  the  terms  of  payment  attachment  for 
by  die  sheriff  of  the  costs  of  the  nntion  for  an  attach-  ^e  wll^it)^? 
ment.  attachment 

wiUbe 

JUi&r  appeared  fbr  the  claimant.  ina^ 

W.  H.  WaUon  for  the  execution  creditor.  The 
sheriff's  officer  gave  up  to  the  claimant,  under  a  bill  of 
witt  all  tbe  goods  he  had  seized  except  a  fly  carriage^ 

Cooper  in  support  of  the  rule.  It  does  not  appear 
that  the  fly  was  not  sufficient  to  satisfy  the  execution, 
Bor  does  cottuaioB  appear. 


SM 
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Bayley  B.-~To  entitle  himself  to  our  interference 
the  aheriff  ought  to  remain  indifferent,  and  not  collude 
with  either  party  (a).  The  object  of  the  act  was,  that  to 
try  the  property  in  the  goods  taken  in  execution,  there 
should  be  only  one  cause^  in  "which  the  parties  in- 
terested should  be  the  only  litigants^  and  that  the  sheriff 
should  be  then  exonerated.  In  the  proper  course  the 
claimant  might  have  sued  the  plaintiff  to  try  the  right 
to  all  the  goods  (i);  but  here^  many  articles  which 
were  in  this  case  taken  in  execution  at  the  plaintiflTs 
suit,  have  been  handed  over  by  the  sheriff's  officer  to 
the  claimant.  The  result  of  which  is,  that  the  plaintiff 
will  be  driven  to  an  action  against  the  claimant  for  the 
goods  taken  by  him,  and  against  the  sheriff  for  those 
still  in  his  possession.  The  act  of  giving  up  part  of  the 
goods  has  defeated  the  object  of  the  act  as  much  as  if 
all  had  been  so  given  up,  and  is  strong  evidence  of 
collusion  with  the  claimant.  Nor  can  we  assume  that 
the  article  remaining  in  the  sheriff's  hands  would  satisfy 
the  debt.  The  case  does  not  come  within  the  act.  The 
rule  must  be  discharged  with  costs;  but  the  sheriff 
may  have  ten  days  to  return  the  writ. 


(a)  See  Cook  ▼.  AUen,  ante,  Vol.  III.  588. 


(b)  See  amte,  SSK 


Baunderson  against  Bell. 
Same  against  Same* 

Where  amort-  VERDICTS  were  taken  for  the  plaintiff  in  both 
gage  deed  was  actions,  subject  to  a  reference  by  order  of  nisi 

toarty  as  e?i-     prius.    The  award  stated  the  following  facts  for  the 
fcl^y    opinion  Of  the  court: 
for  payment  of 

principal  and  iiiterest  due  thereon,  no  lien  attached  on  the  deed  in  respect  of  his 
Ivork  and  labour  in  so  applying;  for  the  value  of  the  article  deposited  is  notio* 
creased  by  any  work  done  on  or  vrith  respect  to  it. 

Payment  to  an  apprentice  in  his  master's  counting-house  will  bind  the  master  if 
made  in  the  usual  course  of  mercantile  business,  and  in  discharge  of  a  commercial 
debt;  but  such  a  payment  of  money,  if  made  to  him  on  another  account,  as  e.  ^.  by 
a  stakeholder  of  a  sum  to  be  deposited  with  him,  will  not    Comm.  iemk. 


Sandbksoh 
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As  to  the  first  of  these  causes  the  facts  are  as  foHows ;  18S4. 
Tbe  action  was  in  trover  for  a  certain  deed  of  mortgage 
belonging  to  the  plaintiff  bearing  date  the  ^th  day  of 
February  1825.  The  parties  to  the  said  deed  were  the  BfiLi 
said  plaintiff  M.  Sanderson  of  the  one  part,  and 
J.  Rmmens  of  the  other  part,  and  the  said  deed  was 
made  and  entered  into  for  the  purpose  of  securing 
payment  to  the  plaintiff  by  Rumrneris  of  the  sum  of 
100/.  and  interest  on  24ih  February  1826.  In  October 
or  November  1831^  the  said  mortgage  deed  was  delivered 
by  the  plaintiff  to  the  defendant,  who  then  was  and 
still  is  an  auctioneer  and  appraiser,  for  the  purpose  of 
recovering  the  principal  money  and  interest  due  upon 
tbe  mortage.  No  specific  agreement  or  bargain  wa9 
made  for  the  defendant's  remuneration,  nor  was  there 
any  agreement  that  the  defendant  should  have  a  lien 
on  the  deed.  The  defendant  made  application  to 
Rmnmeiw  for  payment  of  the  principal  and  interest  due 
upon  the  mortage,  and  he  also  made  similar  appli- 
cation for  payment  on  the  mortgaged  premiseS|  and  to 
a  person  who  acted  as  receiver  for  Rufnmens  of  the 
rents  of  the  mortgaged  and  other  premises^  and  all  such 
appfications  were  made  long  before  the  commencement 
of  the  action.  The  defendant  did  not  however  by  such 
applications  obtain  payment  of  the  principal  and  in- 
terest due  on  the  mortgage,  or  of  any  part  thereof. 
The  defendant  had  no  authority  to  employ  an  attorney 
to  enforce  payment.  The  deed  was  duly  demanded  of 
tbe  defendant  before  the  action  was  brought,  and  he 
refused  to  give  it  up,  insisting  that  he  had  a  lien  upon 
it  for  his  charges  in  and  about  the  above  applications 
for  payment.  The  plaintiff  charged  two  guineas,  which 
ii  a  reasonable  sum,  supposing  he  is  entitled  to  make 
any  charge.  If  upon  the  above  facts  the  court  shall  be 
of  opimon  that  the  defendant  is  entitled  to  make  the 
said  charge,  and  that  he  has  a  lien  for  the  same  on  die 
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18M.       said  mortgage  deed,  tben  I  do  award  Aat  die  terdict 
g^^^^      entered  for  the  plaintiff  be  set  aside,  and  Aal  aterffict 
9.  be  entered  for  the  defendant ;  but  if  the  court  shall  be 

of  a  contrary  opinion  on  either  point,  then  I  do  award 
that  the  verdict  ahready  entered  for  the  plaintiff  do 
standi  but  that  the  damages  be  reduced  to  one  shilfing 
upon  the  defendant  delivering  up  or  caumng  to  be 
delivered  up  the  sdd  deed  to  the  said  plaintiff. 

As  to  the  second  cause,  I  find  that  the  facts  are  as 
follows :  The  acdon  was  brought  to  recover  from  the 
defendant  the  sum  of  ISL  lis.  M.  for  keep  of  certun 
horses  of  defendant  at  livery,  and  for  goods  sold  and 
delivered  by  plaintiff  to  him,  and  for  money  paid  by 
the  plaintiff  for  the  defendant's  use.  The  dedaration 
was  in  indebitatus  assumpsit,  and  contsuned  counts 
applicable  to  the  recovery  of  the  plaintiff  *8  demand. 
The  defendant  pleaded  the  general  issue  with  nodce  of 
set-off,  and  delivered  particulars  of  his  set-off  to  plain- 
tiff's attorney,  in  which  particulars  was  an  item,  the 
only  one  in  respect  of  which  any  set-off  was  claimed,  of 
50/.  for  money  had  and  received  by  the  plaintiff  to  and 
for  the  use  of  the  defendant  The  plauitiff  established 
bis  right  to  a  verdict  for  the  sum  of  121. 16s.  4rf.  unless 
the  defendant  is  entitled  to  set  off  the  sum  of  SOL ;  as 
to  which  claim  of  set-off  I  find  that  on  the  S8th  Marei 
1831,  the  following  agreement  was  entered  into  at  plain- 
tiff's house  between  the  defendant  and  one  Bardett. 

'' March  SHOilSSh 
*'  Mr.  Bell  bets  Mr.  Bardeil  that  he  drives  bis  man 
in  harness  from  opposite  the  Horse  Guards  GaiCt  WaU 
minsierf  to  Mrs.  Bryerley\  the  Gloucester  Hotels 
Brightkebnsionef  and  back  again  to  the  same  place 
opposite  the  Horse  Guards,  Wesimineier,  mtinn  the 
time  of  twenty  hours.  The  match  to  be  done  within 
fourteen  days  from  this  day ;  the  distance  is  to  be  per* 
formed  in  twenty  successive  hours  from  the  time  of 
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Btartmg.  The  wager  is  for  SO/.^  and  the  money  is  to  i8S4u 
be  paid  into  Mr.  Martin  Sanderstm^n  (the  plaintiflTs) 
hands  within  five  days  from  this  day:  if  either  does 
not  pay  the  fiill  sum  to  him  within  that  time,  the  5/. 
DOW  pat  down  by  each  to  be  paid  to  the  one  that  does 
put  into  Us  (Mr.  Sandersan^s)  hands  the  50/. 

H.  BeU. 

Jokm  BardeUr 

At  the  time  of  the  said  agreement  being  entered 
iotOi  or  in  a  few  days  afterwards,  the  said  J.  BardeU 
md  the  defendant,  pursuant  to  the  said  agreementj  paid 
to  the  said  plaintiff  M.  Sanderson^  as  the  stakeholder 
named  in  the  said  agreement,  502.  a-piece«  No  evidence 
has  been  offered  before  me  by  either  party  to  show 
what  was  done  under  the  said  agreement  towards  de« 
tennining  the  bet ;  nor  has  it  been  proved  that  prior  to 
the  plaintiff's  action  the  repayment  of  the  50/.  de- 
posited by  the  defendant  with  the  plaintiff  as  aforesaid, 
was  ever  demanded  by  the  defendant,  or  by  any  on  his 
behalf,  from  the  plaintiff,  and  it  is  admitted  that  the 
defisndant  has  no  evidence  to  prove  any  such  demand } 
but  it  appears  that  in  consequence  of  disputes  between 
BardeU  and  the  defendant  on  the  subject  of  the  wager, 
the  plaintiff  determined  to  pay  back  to  each  party  the 
50/.  which  each  party  bad  deposited  in  the  plaintiff's 
hands  as  before  mentioned,  and  that  in  consequence  of 
the  plaintiff's  determination,  and  after  a  communication 
by  letter  that  the  deposit  would  be  paid  back  if  the 
wager  was  not  settled  in  a  week.    On  21st  June  1831, 
before  the  action  was  brought,  the  plaintiff  paid  back 
Ae  said  sum  of  50/.  which  had  been  deposited  by  the 
defendant  in  the  manner  following ;  that  is  to  say,  the 
said  sum  of  50/.  was  paid  by  one  Anne  Sanderson^ 
the  plaintiff's  sister,  by  desire  of  the  plaintiff,  to  one 
C.  Bawser,  at  the  counting-house  and  usual  place  of 
busfaiess  of  Uie  defendant  in  Oxford  SireeU  in  the 
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18S4,  county  of  Middksex,  and  ihe  said  C  Bowser^  at  tbe 
time  of  payment^  gaye  a  receipt  for  the  same  in  tbo 
words  and  figures  following : 

But.  "  Memorandum. 

"  Received  of  Miss  Sanderson  SOL  deposit  of  wager, 
21st  June  1831.  C.  Bamer." 

And  I  find  that  at  the  time  of  the  payment  of  die 
said  sum  of  602*  to  the  said  C.  Bowser  as  aforesaid^  he 
the  said  C.  Bowser  was  in  the  defendant's  service  as 
an  apprentice^  but  no  proof  has  been  given  by  tbe 
plaintiff  to  show  ihat  the  said  C.  Bowser  had  any 
direct  authority  from  the  defendant  to  receive  the  said 
sum  of  50/.  on  his  account,  nor  has  it  been  shown  that 
the  said  sum  of  502.  did  in  point  of  fact  ever  come  to 
the  hands  of  the  defendant.  If,  upon  the  facts  stated, 
the  court  shall  be  of  opinion  that  the  defendant  was 
entitled  to  set  off  the  said  sum  of  50/.  against  tbe 
amount  of  the  pldntiff 's  claim,  then  I  award  that  in 
the  said  second  cause  a  verdict  be  entered  for  the 
defendant ;  but  if  the  court  should  be  of  a  different 
opinion,  then  the  verdict  already  entered  for  the  plain- 
tiff is  to  stand,  but  the  damages  are  to  be  reduced  to 
the  sum  of  121. 16s.  4id. 

A  rule  having  been  granted  for  suffering  die  verdicts 
for  the  plaintiffs  to  stand,  and  for  reducing  the  damages 
to  one  shiUmg  in  the  action  offtrover,  and  to  12/.  16^.  4d, 
in  the  action  of  assumpsit, 

Plati  showed  cause.  The  defendant  is  entitled  to 
verdicts  in  both  actions.  As  to  the  first,  the  mortgage 
deed  deposited  with  him  was  subject  to  a  particular 
lien  for  his  endeavour  to  recover  the  principal  and 
interest  thereon ;  for  services  done  in  respect  of  that 
article,  though  not  upon  it,  are  sufficient  for  that  purpose. 
In  Bhke  v.  Nichohon  (a),  Franklin  v.  Hosier  {b\  Chase 
V.  Westmore{c\  and  HolUs  y.CIaridfgeid),  GibbsJ. 

(•)  3  M.  &  S.  ler.  (b)  4  B.  &  Aid.  341. 

(0)  S  M.  ^  8. 180.  (d)  4  Twmt  80r« 
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held  that  every  one,  whether  attorney  or  not,  has  by  the        1834. 

general  hw  of  the  land  a  lien  on  the  specific  deed  or 

paper  delivered  to  him  to  do  any  thing  on.    As  to  the 

second  cause,  the  defendant  was  also  entitled  to  set  off 

the  50/.  deposited  in  the  plaintiff's  hands,  as  he  might 

have  recovered  it  back  as  money  had  and  received  to 

his  use ;  Lacaussade  v.  White  (a),  Cotton  v.  Thurland  (i), 

Bate  V.  Cartwright  (c),  Smith  v.  Bickmore  (rf).    For  a 

wager  that  the  plaintiff  could  perform  a  journey  against 

time  on  the  king's  highway  is  illegal,  whether  to  be 

done  in  a  carriage,  Ximenes  v.  Jaques  {e),  or  on  horse* 

back,  Whaley  v.  Pajot(f).    [Vaughan  B.  That  race 

was  for  more  than  50/.,  and  would  have  been  legal  on 

the  turf.]    The  plaintiff's  promise  by  letter  to  return 

the  deposit  if  the  wager  was  not  decided  within  a  week, 

waived  any  necessity  for  a  demand.    The  apprentice 

Bowser  not  being  shown  to  have  authority  to  receive 

money  on  the  defendant's  account,  payment  to  him  ia 

not  payment  to  the  defendant. 

Adams  fi^rjU  in  support  of  the  rule.  The  plaintiff 
does  not  appear  to  have  reaped  benefit  from  the  de- 
fendant's applications  for  the  mortgage  money,  and 
gave  no  authority  to  him  to  proceed  by  other  means,  if 
he  did  not  succeed  in  obtaining  it.  Then  he  is  not 
liable  to  the  defendant  for  work  and  labour,  and  if  he 
was,  no  work  having  been  done  on  the  article,  the 
defendiht  could  not  have  a  lien.  That  appears  by  the 
cases  cited.  The  judgment  of  Gibbs  J.  in  Hollis  v. 
Claridge  was  only  intended  to  apply  between  parties 
who  would  have  b6en  liable  had  the  work  been  done. 
In  Wallace  v.  Woodgate  {g),  Best  C.  J.  held,  that  a 
Uvery-stable  keeper  had  no  lien  on  horses  for  their 

(«)  7  T.  R.  535,  (6)  5  T.  R.  405.  (c)  7  Pri.  540. 

(d)  4  T.ont.  474.  (0  6  T.  R.  499.  (/)  2  B.  &  P.  51. 

U)  Rj.  &  Moodjr,  193. 

VOL.  rv.  s 
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1834.  keep  unless  by  special  agreement ;  and  his  decision  in 
Bevan  ▼•  Waters  (a)  that  a  trainer  had  a  lien  on  a  race- 
horse for  his  charge  in  training  him,  turned  on  the 
old  acknowledged  common  law  principle,  where  the 
bailee  expends  labour  and  skill  in  the  improrement  of 
the  subject  delivered  to  him,  or,  to  use  the  words  of 
Lord  Lyndhurst  in  Judson  v.  Etheridge  (&),  **  in  altering 
the  character  of  the  horse  so  as  to  put  him  into  coo- 
dition  to  run  at  races.**  As  to  the  payment  to  the 
apprentice,  he  could  not  be  found  to  be  produced 
before  the  arbitrator;  but  the  payment  to  him  was 
good,  having  taken  place  at  the  defendant's  counting* 
house  and  usual  place  of  business,  and  not  being  re- 
pudiated by  the  apprentice  for  want  of  authority  to 
receive  it.  In  Barrett  v.  Deere  {c)  payment  to  a 
person  found  in  a  merchant's  countbig-houae,  and 
appearing  to  be  intrusted  with  the  conduct  of  the 
business,  was  held  good  payment  to  the  merchant, 
though  it  was  distinctly  proved  that  he  had  never 
employed  the  person  or  received  the  money.  The 
real  ground  of  that  decision  was,  that  the  debtor  has  a 
right  to  suppose  that  the  creditor,  a  tradesman,  will 
not  allow  persons  to  come  on  his  premises  and  there 
intermeddle  with  his  business  without  his  authority. 
[BoUand  B.  Must  not  the  test  of  the  payment  at  a 
tradesman's  counting-house  being  good  or  bad  depend 
on  whether  it  takes  place  in  the  course  of  buBinesst 
Can  a  payment  of  a  sum  to  a  shopman  or  to  a  clerk 
at  a  counting-house,  and  not  being  in  the  common 
course  of  commercial  business,  e»  g.  a  legacy  or  a  mort- 
gage debt  due  to  the  principal,  be  binding  on  the  latter!] 
JVilmot  V.  Smith  (</)  decided,  that  where  a  person  in  the 

(a)  Moody  k  M.  9S5.    See  alio  Jacobs  v.  LaUwr,  5  Bing.  130. 
(6)  AnU,  Vol.  111.  958. 

(e)  Moody  &  M.  900,  cor.  Lord  Tentcrden.   See  Mofkit  r.  Piirtiiu, 
5  Taunt.  507. 

(d)  Moody  k  M.  ?38, 
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office  of  the  pl^ntiff 'b  attorney,  on  being  referred  to        1634. 

by  another  clerk  in  the  office  to  whom  tender  had  been 

first  made,  and  rejected  by  him  on  the  ground  of  want 

of  authority  to  act)  refused  to  receire  the  aumi  not 

from  want  of  authority,  but  on  account  of  its  being 

too  small;  the  tender  was  good,  though  it  did  not 

appear  who  the  peraon  was.  A  demand  that  the  money 

deposited  should  be  returned  was  necessary  before  it 

could  be  sued  for  or  set  off.    [Bay ley  B.  It  was  re«* 

ceived  by  the  plaintiff  ab  initio  to  the  use  of  defendant. 

But  he)re  it  was  to  be  paid  orer  within  fourteen  days ; 

it  is  not  then  a  fresh  subject  of  demand,  and  after  that 

time  bad  elapsed  the  defendant  held  it  for  the  plain^ 

tiff  8  benefit.    Then  it  might  haye  been  recoyered  in 

an  action  which  in  itself  would  he  a  demiind,  and  so  is 

a  set-off.]    The  stakeholder  was  entitled  to  notice  that 

the  time  was  passed  and  the  wager  was  not,  nor  would 

be  decided.    [Bayley  B.  The  match  was  to  be  done 

within  fourteen  days  from  the  date  of  the  agreement.] 

Baylby  B.  having  stated  the  terms  of  the  motion, 
proceedcfd  thus :— As  to  the  action  of  trover,  if  the 
defendant  had  a  lien  on  the  subject-matter  of  the  action, 
the  verdict  must  be  entered  for  him ;  if  he  had  not, 
there  most  be  a  verdict  for^he  plaintiff  with  one  shilling 
damages.  The  facts  of  that  case  were,  that  the  plaintiff 
having  a  mortgage  deed  on  which  money  was  due,  pUt 
it  ill  the  hands  of  ah  auctioneer  in  order  to  receive  the 
principal  and  interest.  It  was  not  shoitn  that  he  was 
to  do  any  tiring  with  it  except  giving  it  to  the  mortgagori 
to  show  that  he  had  title  to  require  payment  from  him* 
Nor  did  it  appear  that  he  did  anything  else  upon  or  in 
relation  to  the  instrument.  Now,  where  a  party  insists  on 
alien,  the  onus  is  on  him  to  show  his  right  to  it.  A  right 
to  Uen  may  exist  by  the  usage  of  trade  or  by  special  con- 

s2 
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1834.        tract,  and  there  is  another  sort  of  lien  where  a  man  pos- 
sessed of  the  article  on  which  work  is  to  be  done  by  him 
does  that  work  on  it.     Of  that  class  of  liens  is  Chase  v. 
Wesimore  (a),  where  a  milleri  who  by  agreement  with 
the  owner,  had  bestowed  labour  in  grinding  com  at  a 
fixed  price  per  load,  was  held  entitled  to  detain  it  until 
the  price  was  paid.  The  question  there  was,  whether  the 
special  bargain  for  the  price  of  grinding  superseded  the 
lien  which  originally  existed.    The  court  held  that  it 
did  not,  and  that  the  defendant  might  accordingly 
detain  the  com  until  the  fixed  price  was  paid.    But 
that  was  a  case  in  which  work  was  done  on  the  article 
forming  the  subject  of  the  action  of  trover.     Here,  no 
such  work  was  done  on  the  mortgage  deed,  which  was 
merely  placed  in  the  defendant's  hands  to  be  exhibited 
to  the  mortgagor  as  the  defendant's  authority  to  receive 
the  money  due  upon  it.    No  authority  goes  so  far  as 
to  decide  that  that  would  vest  a  right  of  lien  in  the 
defendant :  and  the  cases  of  Wallace  v.  Woodgate,  and 
Bevan  v.  Waters,  appear  to  me,  by  pointing  out  the 
true  distinction,  to  show  that  the  present  is  not  a  case 
in  which  the  right  of  lien  exists.    For  in  the  first  case 
the  lien  was  not  allowed,  the  livery-stable  keeper  having 
done  nothing  for  the  horse  but  finding  fdod  for  him ; 
whereas  in  the  second  it  was  allowed  to  the  trainer,  who 
had  bestowed  his  labour  and  skill  on  him  in  getting 
him  into    running    condition,  and  probably  claimed 
nothing  but  for  that  training.     Had  the  livery-stable 
keeper  in  Wallace  v.  Woodgate  also  trained  the  horse, 
and  his  claim  on  that  account  could  be  separated,  there 
might  be  some  right  of  lien ;  but  as  a  compound  claim 
for  feeding  and  probably  for  dressing  him  was  set  up, 
his  daim  to  lien,  if  any,  was  entire,  and  must  necessarily 
be  established  or  fail  for  both  charges.  In  my  opinion, 

(a)  5M.&S.  ISO. 
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theD^  this  case  does  not  fall  within  the  class  in  iifrhich        1834. 
the  defendant  proposes  to  include  it. 

On  the  question  in  the  action  of  assumpsit,  I  am  of 
opinion  that  the  ^defendant  made  out  a  sufficient  prim& 
&cie  case  in  order  to  establish  his  right  to  have  the 
money  returned  to  him.    No  demand  was  necessary  to 
be  relied  on  in  order  to  vest  the  defendant's  right  of 
insisting  on  a  set-off.    The  true  question  was,  whether 
the  plaintiff  was  indebted  to  the  defendant  at  the  tune 
of  commencing  the  action  ?    Now  the  money  was  de- 
posited with  the  plaintiff  to  be  paid  over  by  him  to 
either  the  defendant  or  BardeU,  if  the  race  took  place 
within  fourteen  days.    As  soon  as  that  time  elapsed 
without  the  race  having  been  run,  the  plaintiff  held 
that  money  for  the  use  of  the  defendant  only»    The 
insisting  on  it.  as  an  item  of  set-off  is  equivalent  to  an 
acdon  brought  for  it.    Whether  the  money  has  been 
pud  to  the  defendant  is  another  question,  as  to  which, 
for  the  sake  of  justice,  we  will  arrange  an  inquiry*    At 
present  no  sufficient  authority  to  Bowser  to  receive 
this  money  is  shown  on  the  award.    An  authority  to 
receive  money  in  the  course  of  business  may  perhaps 
be  presumed  from  his  situation  of  apprentice  in  the 
plaintiff's  house*    But  we  cannot  extend  that  presump- 
tion to  paymentof  money  in  transactions  which,  like  the 
present,  are  out  of  the  ordinary  course  of  the  master's 
business.     The  verdict  in  the  first  cause  must  stand, 
the  damages  being  reduced  to  one  shilling,  and  the 
second  cause  should  be  sent  back  to  the  arbitrator,  in 
order  that  the  defendant  may  be  personally  examined 
as  to  having  received  the  502.  paid  to  Bowser. 

BoLLAND  B. — I  quite  agree  in  opinion  on  the  second 
cause,  for  the  reasons  I  have  before  stated.  On  the  ac- 
tion of  trover,  I  am  clearly  of  opinion  that  no  lien  can 
exist ;  for  if  this  were  a  particular  lien,  as  argued,  w^ 
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1834.  should  look  in  vain  for  a  general  one;  for  whenever 
it  was  found  that  work  had  been  done  on  a  chattel,  that 
would  raise  a  specific  lien  thereon.  Tha(  lien  would 
attach  in  every  single  instance  in  which  one  man  em- 
ployed another  to  do  work  in  respect  of  an  article 
deposited  with  him.  But  lien  attaches  on  a  chattel 
where  the  work  is  to  be  done  on  it  to  improve  it  or 
increase  its  value  and  capability  for  its  particular  uses, 
but  no  such  right  can  exist  where  it  is  merely  delivered 
as  evidence  of  the  bailee's  title  to  demand  mcmey  on  it. 
The  trainer  of  a  race^horse  exercises  a  peculiar  skill, 
and  if  he  does  not  absolutely  create,  brings  fresh 
powers  into  action  in  the  animal  placed  under  his  care. 
His  claim  to  lien  therefore  stands  on  very  different 
ground  from  that  of  the  livery-stable  keeper  who  only 
feeds  and  dresses  him.  Those  cases  then  show  where 
this  sort  of  lien  begins  and  where  it  ends- 

GvRNSY  B.  concurred. 

Rule  absolute.  The  verdict  for  the  pUintlff  in  the 
action  of  trover  to  stand,  and  the  damages  to  be 
reduced  to  one  shilling.  And  in  the  action  of 
assumpsit  the  defendant  to  be  personally  exa- 
mined before  the  arbitrator  as  to  the  payment  of 
50^.  to  Bowser  his  apprentice,  and  to  produce 
his  books  at  the  same  time,  the  arbitrator  to 
report  to  the  court.  The  costs  of  that  nteetiog 
to  be  paid  by  the  plaintiff. 
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1834. 

Whatley  against  Morland. 

A  N  arbitrator  appdnted  by  order  of  nisi  priusi  being  A  rule  to  set 
attended  by  counsel  on  behalf  of  the  plaintiff,  was  Sficate*!>VaT 
applied  to  by  the  defendant  to  adjourn  in  order  to  arbitrator 
give  time  to  instruct  counsel  on  his  behalf,  but  the  ^he  grounds 
plaintiff  would  not  consent  unless  the  defendant  would  ^l}^^  motion, 

.        Where  aplam- 
pay  the  costs  of  that  meeting.    The  defendant  havmg  tiff  whodid  not 

delivered  a  written  protest,  the  arbitrator  proceeded  ^^\f  distinct 
^  '  ^  notice  of  at- 

ex  parte,  and  certified  that  a  verdict  should  be  entered  tending  an 
for  the  plaintiff.     A  rule  having  been  obtained  to  stay  counsel^at- 
or  set  aside  the  certificate,  on  the  ground  of  the  plain-  tended  by 
tiff's  having  attended  the  arbitrator  by  counsel  without  refused 'to  con- 
giving  distinct  notice  to  the  defendant  of  his  intention,  ^^^  ^^  ^^ 

«  /«  1         1  1     1*  1  i_     adjournment 

cause  was  shown,  first,  that  the  rule  did  not  state  the  except  on  de- 
grounds  of  objection,  citing  Watkins  v.  Philpotts  (a) ;  ^^"'l*"^^*,^^ 
and  secondly,  that  in  certain  conversations  between  the  costs  of  the 
parties  sufficient  notice  of  the  plaintiff's  intention  to  "^Vthel** 
attend   by  counsel  had  been  given  to  prevent   any  plaintiff  not 

Ai^jrj^  entitled  to 

•lurprue  on  the  defendant.  a^ch  costs, 

stayed  the  cer- 
Per  Cwrimm. — The  grounds  of  the  application  should  by  the  arbi- 

have  been  stated  in  the  rule  to  show  cause,  but  that  ^P^^^  ^°  ^"^ 

'  rarour,  and 

Bughft  be  amended  and  is  not  insisted  on  here.  If  referred  the 
notice  of  attending  by  counsel  is  not*given,  one  party  the\rbitrator, 
might  obtain  an  undue  advantage  over  the  other. 
Distinct  notice  therefore  from  one  attorney  to  the  other 
was  necessary,  and  such  notice  from  a  mere  witness  for 
the  plaintiff  is  not  sufficient.  The  plaintiff  was  there- 
fiffe  not  entitled  to  the  costs  contended  for. 

(«)  M'CIclL  &  Y.  394  ;  11  Pri,  57.  S.  C.    See  larac  rule  in  K.  D, 
£.  1821 ;  4  B.  &  AU.  497 1  Tidd,  9lh  ed.  8  H. 
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1834. 

WUATLEY 

V. 

MORLAKD. 


Rule  absolute  without  costs;  the  defendant  con- 
senting to  enlarge  the  time  for  making  the 
award  (which  had  expired)  until  the  first  day  of 
Easter  term ;  the  certificate  to  be  stayed  and 
the  cause  referred  back  to  the  arbitrator.  The 
costs  of  the  motion  not  to  be  costs  in  the  cause. 
Humfrey  for^  J.  D.  Whailey  against  the  rule. 


7'.  being  in- 
debted to  de- 
fendant in 
about  150/.,  a 
legacy  of  100/. 
"was  lefl  to  his 
wife,  where- 
upon r.  and 


Best,  Assignee  of  Thohowgood  an  Insolvent^  against 
Aagles. 

A  SSUMPSIT  for  money  had  and  received,  with  a 

plea  of  non  assumpsit,  tried  in  London  at  tlie 

sittings  after    Trinity  term   1833,  before  Gumey  B. 

Captain  Argles,  who  died  in  July  1831,  bequeathed  a 

legacy  of  100/.  to  the  wife  of  Thorowgood^  who  being 


his  wife  signed  then   indebted  to  the  defendant  in  about  150/.,  sent 
him  the  following  instrument  in  a  letter : — 


following  in- 
strument to 
defendant : — 
"  We  hereby 
authorize  tlie 
executors  of 
the  late  C/ap- 
tain  ^i,  to  pay 

or  moniisS  ^®"*  ^^'  *"^  y^"""  receipt  shall  be  to  them  a  auffident 

he  may  have     discharge  for  the  same.    There  appears  to  be  about 

bequeathed  to    ,  *./^,    ,       ^ 
us  or  either  of  150/.  due  to  you. 
us,in  partpay-     *10th  July  1831. 
ment  of  the  m    Tv>r      \#      » 

various  sums        To  Mr.  Argles, 
you  have  so 

kindly  lent  us,  and  your  receipt  shall  be  to  them  a  sufficient  discharge  for  the  sam«. 
Tljere  appears  to  be  about  150/.  due  to  you."  Defendant  communicated  to  the  exe- 
cutor his  claim  to  the  legacy  before  T.  petitioned  for  his  discharge  under  the  insolveDt 
debtors'  act,  but  the  executor  then  said  he  would  pay  the  legatee.  Before  T.  was 
discharged  the  executor  paid  her  legacy  to  T.'s  wife,  which  she  immediately  handed 
to  defendant :  Held,  that  as  it  was  doubtful  whether  the  authority  would  operate  hi 
equity  as  an  assignment  to  the  defendant,  divesting  T.  and  his  wife  of  all  interest  in 
the  legacy,  the  interest  in  the  legacy  passed  to  the  assignee  of  T.  under  the  insolvent 
act. 


'*We  hereby  authorize  the  executors  of  the  late 
Captain  Argles  to  pay  to  you  any  legacy  or  monies 
that  he  may  have  bequeathed  to  us  or  either  of  us  in 
part  payment  of  the  various  sums  you  have  so  kindly 


(Signed)  J.  H.  Tharau>gaodi 
Cath.  ThorotDgoodJ* 
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The  letter  in  which  it  was  inclosed  was  as  foUows : —        1834. 


Dear  George, 

^'  Myself  and  Kaie  herewith  send  you 
an  order  to  receive  any  legacy  and  monies  there  may 
be  left  to  us  by  our  dear  departed  uncle,  in  part  payment 
to  you  for  the  sum  due»  although  I  fear  it  will  not  cover 
your  demand  agunst  us :  but  you  must  take  the  will 
for  the  deed. 

(Signed)    J.  H.  Tharowgood" 

Before  January  ISSS,  the  defendant  informed  the 
executor  of  Captain  Arglea  that  he  had  a  claim  on  the 
legacy,  but  the  executor  said  he  would  pay  it  to  Mrs. 
Tharawgood,  the  legatee.  On  28th  February  1832, 
Thorowgood  went  to  prison,  and  on  the  S9th  filed  his 
petition  to  be  discharged  under  the  insolvent  act,  7  Geo. 
4.  c.  57.,  and  made  his  assignment.  On  23d  April 
1832,  before  he  obtained  his  discharge,  the  executor  of 
Captain  Arglea,  attended  by  Mrs.  Thorowgood  and  the 
defendant,  paid  the  former  97/.  for  her  legacy,  having 
deducted  the  legacy  duty.  She  directly  paid  it  over 
to  the  defendant.  The  insolvent  was  discharged  19th 
May  1832.  Upon  this  evidence  the  counsel  for  the 
plaintiff*  having  admitted  the  transaction  to  be  bon& 
fide,  urged,  that  as  the  executor  had  refused  to  assent 
to  the  authority  given  to  the  defendant  by  the  insolvent 
and  his  wife  to  receive  the  legacy,  that  authority  was 
revoked  by  the  insolvent's  assignment  under  s.  11  of 
7  Geo.  4.  c.  57„  no  actual  transfer  to  the  defendant 
by  payment  having  then  taken  place.  The  learned 
baron  having  nonsuited  the  plainti£f»  with  liberty  to  him 
to  move  to  enter  a  verdict  for  97/.,  a  rule  was  afterwards 
obtained  accordingly,  and  Williams  v.  Everett  (a)  was 

(a)  14  Eaat,  582; 
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cited ;  Bayley  B.  saying,  the  question  here  is  not  wlie- 
ther  the  executor  was  bound  by  the  authority  in 
question,  but  whether  the  persons  who  gave  it  were  so 
boundi  and  whether,  if  either  of  them  received  the 
DMHiey,  it  was  not  so  received  in  trust  for  the  defendant 

W.  H.  Watson  showed  cause.    This  being  a  bimi 
fiAe  transaction,  the  only  question  is,  whether  the  xsh 
strument  of  10th  July  1831  operated  as  an  assignneiit 
of  the  legacy?    Now  as  by  that  instrument  the  in- 
solvent and  his  wife  stripped  themselves  of  all  interest 
in  the  legacy,  and  vested  it  absolutely  in  the  defendant, 
whose  receipt  was  to  be  the  executor's  discharge,  no 
beneficial  interest  remained  in  the  insolvent  to  be  taken 
by  the  plaintiff  under  the  insolvent  act ;  and  the  au- 
thority, instead  of  being  nakedly  to  receive,  as  it  will  be 
contended  to  have  been,  was  coupled  with  an  interest, 
and  therefore,  according  to  the  known  distinction,  was 
irrevocable ;  then  this  authority,  if  irrevocable,  was  all 
the  assignment  of  which  the  legacy  was  capable  while 
it  remained  a  chose  in  action,  and  vested  all  interest  in 
it  in  the  defendant   'An  order  for  payment  of  money 
out  of  a  particular  ftmd  has  always  in  equity  been  held 
to  be  an  assignment.    Row  v.  Dawson  (a)  is  preeiaely 
in  point.    A,  having  borrowed  m<mey  of  B,  gave  hinn 
a  draft  on  the  deputy  of  H.  IV.  **  out  of  the  money 
due  to  A.  from  H.  W.  out  of  the  Exchequer,**  and 
became  bankrupt;  the  draft  was  held  an  assignment 
of  the  fund  pro  ianio,  and  Lord  Chancettor  Ha/rdwieke 
distmguished  between  an  order  on  a  particular  fiind 
and  on  ftmds  generaHy,  holding  the  former  to  be   lui 
assignment  and  the  latter  to  be  only  a  bill  of  exchange. 
That  case  has  been  followed  by  Yeaies  v.  Gropes  (fr). 
Ex  parie  Scnih  (c),  and  Srmtk  v.  Spereii  {d).     In  the 
latter  case  the  lords  commissioners  Eyre  and  Ashursi 

(rt)  1  Ve«.  sen.  331.  (ft)  1  Ves.  jun.  180, 

(c)  S  Swtnst.  393.  (rf)  4  Brown's  Cha,  Ca.  64. 
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ruled  that  an  order  to  pay  money  out  of  a  particular  1884. 
iimd  gaTe  Ihe  party  named  in  the  curder  a  specific  lien 
thereon  («).  [BaykyB.  In  R<h6  v.  Daw^om,  Swin- 
Imame  the  deputy  suffered  the  order  to  be  deppaited ; 
that  waa  assent  by  the  party  who  was  to  pay.]  It  is 
not  put  on  the  ground  of  assent  by,  but  of  notice  to 
Siwinbume.  [Bai^y  B.  He  accepted  the  order  and 
so  wtoally  submitted  to  comply  with  it]  The  assent 
by  the  holder  of  the  sum  farmed  no  part  of  the  de- 
eisiQQs  cited.  Nor  could  it  afiect  the  question  of 
asrignment  as  between  assignee  and  assignee.  Now  if 
this  instrument  diresled  all  beneficial  interest  out  of 
the  asaignory  there  was  nothing  which  by  his  sub- 
sequent insotveney  would  vest  in  hb  statutory  assignee; 
Winek  t.  Keekyib)^  Carpeuier  y.  MameU{c).  lii 
Lewis  ¥»  WaUU{(l)f  a  debt  preYiously  assigned  to 
another  for  a  valuable  consideratioB,  was  held  not  to  be 
attachable  in  the  hands  of  the  assignor*  WiUiawu  v. 
Everett  {e)  haa  no  application ;  first,  because  theve  was 
Bo  privity  between  the  (daintiff  and  the  person  hddiag 
the  remittances  under  directions  from  thmr  owner  to 
apfdy  part  of  them  to  pay  the  plaintiff,  so  as  to  suppott 
an  action  fiir  money  had  and  recexved  to  the  use  of  the 
latter ;  and  secondly,  because  the  order  to  pay  was  net 
fimited  to  any  particular  fund ;  a  transfer  of  a  debt  being 
a  diose  in  action  not  suflicient  to  enable  the  assignee  to 
aoe  for  it  without  a  promise  to  him,  viz.  assent  by  the 
debtor.    Cturon  v.  Chadkjf  if)  is  of  no  consequence 

(«>  So  cited  by  Aldenon  J,,  Crowfoot  v.  Gurnoy,  9  BIng.  575. 

(»)  1  T.  R.  619.  (e)  3  Bot.  ac  P.  40. 

id)  Sir  Thomm  Jonu,  U9.    Cited  mgutiido  14  EttI,  591,  WiUimm  t. 

(e)    14  East,  589. 

(/)  3  B.  &  Cr.  591.  See  also  Wharton  v.  Walker,  4  B.  &  Cr.  163 ; 
Urael  v.  DfmgUo,  1  Hen.  Bla»  f 39 ;  Smrtm  v.  HiMard,  4  Eip.  90$ ; 
TuyLfT  V.  Higgint,  3  East,  169 ;  Tallock  ▼.  Harris,  3  T.  U.  180 ;  Wilson  ▼• 
C^mplani,  b  B.  &*Ald.  928 ;  Spratt  and  othert,  Assignees,  v.  Hobhouse,  4  Biogi 
173.     Also  8  B.  fit  Cr.'395 ;  9  id.  474. 
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1834.       here ;  for  after  an  order  to  pay^  though  before  such  an 

assent  by  the  holder  of  the  money  as  would  render  him 

liable  as  for  money  had  and  received  to  the  holder  of  the 

order,  the  assignees  of  the  latter,  if  he  became  bankrupt, 

could  not  recover.    In  the  case  of  Gibson  v.  Minet  (a), 

the  Common  Pleas  held  that  an  order  by  a  customer 

on  bis  bankers  to  hold  him  a  sum  from  his  private 

account  to  the  disposal  of  third  persons  named,  might 

be  countermanded  before  it  was  acted  on ;   but  that 

order  was  not  restricted  to  a  particular  fund.     Nor  is 

there  any  case  in  which  an  order  to  pay  a  sum  out  of 

a  particular  fund  of  which  notice  has  been  given  to  the 

holder,  has  not  been  held  to  operate  as  an  assignment 

from  the  date  of  it,  irrevocable  as  between  the  parties. 

The  assent  of  the  executor  was  not  necessary  to  gi?e 

force  to  the  previous  assignment  of  the  legacy,  though 

the  notice  to  him  was  proper  in  order  to  fix  him  with 

personal  responsibility  after  knowledge  of  the  transfer. 

Fisher  Yt  Miller  {b)  is  in  point,  this  being  an  appropriation 

of  a  particular  fund  to  the  purposes  of  this  order,  and  the 

court  will  recognize  that  the  equitable  interest  had  passed 

out  of  the  insolvent  to  the  defendant  in  due  time,  so  as 

to  prevent  any  right  attaching  in  the  assignees ;  Winch 

V.  Keeley(c),  Sumpier  v.  Cooper  (rf).    In  Crowfoot  v. 

Gumey  (e),  the  bankruptcy  of  Sireather  was  said  to 

revoke  his  previous  order  to  pay,  but  the  court  held 

otherwise ;  and  Tindal  C.  J.  said,  that  the  party  in  whose 

favour  the  order  was  made  might  have  gone  into  equity 

to  compel  a  formal  assignment,  and  no  answer  could  have 

been  given  to  such  application.      Carvalho  v.  JSfcm  (/) 

is  not  contrary,  for  the  order  of  11th  April  1829,  was 

made  against  all  the  goods  in  the  hands  of  the  agent 

Rego,  who  did  not  hand  over  any  of  them  accordingly 

until  30th  Jtme  18S9,  after  the  act  of  bankruptcy. 

(a)  2  Bing.  7.  (6)  1  Bing.  t50.  (c)  1 T.  R.  619. 

{d)  2  B.  &  Adol.  US.    (0  9  Bing.  372.    (/}  4  B.  &  Adol.  382,  36e. 
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Bompas  Seijt.  and  Comyn  contr^  for  the  plaintifl.  1884t. 
This  was  an  interest  in  the  wife,  which  never  having  *^^^-^ 
been  reduced  into  possession  could  not  pass  by  assign-  «. 

ment.    For  had  the  husband  died  the  instant  after      Aholbs. 
giving  the  authority^  her  right  would  have  survived  in 
preference  to  that  of  the  defendant.    [Bayley  B.  A 
hnsband  may  assign  a  wife's  chose  in  action.]    If  this 
was  an  order  to  pay  money  out  of  a  particular  fund^  it 
would  be  a  bill  of  exchange  requiring  a  bill  stamp ; 
Emly  V.  Collins  (a).    But  this  is  a  bare  authority  to 
receive  the  wife's  moneyi  which  cannot  vest  it  as  by 
assignment  until  assented  to.      Suppose  it  were  an 
assignment^  no  notice  of  it  as  such  or  in  terms  is  given. 
In  the  equity  cases  cited  the  orders  relied  on  as  assign- 
ments were  applicable  to  particular  funds,  and  had 
been  assented  to.    Here,  so  far  from  assenting,  the 
executor  says  he  shall  pay  it  to  the  legatee,  and  is  not 
proved  to  have  had  notice  to  the  contrary.     The 
common  law  cases  of  Crowfoot  v.   Gumeyifi),  and 
Cuxon  V.  Chadley  (c),  show  that  the  assent  of  the  holder 
of  the  property  is  necessary  to  the  passing  the  interest 
to  the  assignee.    Then  this  was  a  mere  naked  autho- 
rity, and  the  insolvent's  interest  remained.    A  bill  of 
exchange  drawn  in  favour  of  the  defendant  and  un-* 
accepted,  would  not  have  divested  the  insolvent's  pro- 
perty.    In  Row  V.  Dawson  {d),  not  only  was  there  a 
valuable  consideration  given  by  the  holders  of  the  order 
at  the  time  it  was  given,  but  it  was  received  and  as- 
sented to  by  the  agent  who  became  bound  to  pay.  The 
interest  in  the  kgacy  could  not  have  been  recovered  by 
any  other  but  the  insolvent.    A  doubtful  equity  will  not 
be  taken  into  account  in  a  court  of  law. 

Cur.  adv.  vull, 

(0  6  lA.  &  S.  144.  (6)  9  BiDgh.  57f  . 

(c)  3  B.  &  C.  591.  (d)  1  Yes.  seD.  331. 
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1884.  '^^^  judgment  of  the  court  was  now  delivered  by 


®"^  Batlbit  B, — In  this  case  the  question  wasj  whether 

Aagles.      there  had  been  such  an  assignment  of  the  legacy  in  law 
or  equity  as  deprfired  the  plaintiff  of  his  right,  as  a»- 
signee  under  the  insolvent  act,  to  demand  payment  oi 
it  to  him  by  the  defendant  or  the  executor  of  Captain 
itrgles  ?    That  question  depends  on  the  efibct  of  the 
authority  to  receive  it,  coupled  with  the  letter  in  which 
it  was  sent     We  agree  that  if  thia  was  clearly  an 
assignment  in  equity^  so  that  the  insolvent  Tkorou^ood 
had  become  a  mere  trustee  fdr  the  defendant^  in  whom 
the  whole  beneficial  interest  had  vested,  no  interest 
could  have  pdsaed  fxt>m   Thorowgood  to  his  assignees 
on  his  discharge  under  the  insolvent  act,  and  his  cre» 
ditors  would  accordingly  have  no  claim  on  the  legacy. 
We  must  see  then  if  any  such  trust  really  existed  in 
the  insolvent,  for  if  only  a  case  of  doubtfiil  equity 
appears,  it  must  be  left  to  the  tribunals  fitted  to  en- 
tertain such  a  question.    First,  the  Instrument  purports 
to  be  a  mere  authority  to  the  executors  of  Captain 
Argles  to  pay  the  legacy  to   the  defendant.      The 
executor  is  apprised  that  there  is  a  clafan  by  the  de- 
fendant on  the  legacy,  but  distinctly  replies  that  he 
shall  pay  it  to  the  legatee  Mrs*  Thorowgood,    Then 
he  refiises  to  be  bound  or  afiected  by  the  inatrument 
in  question.     It  did  not  purport  on  the  face  of  it  to  be 
an  order  for  payment  out  of  the  particular  sum  in  his 
control  I  and  if  it  had,  an  objection  would  arise  on 
the  stamp  laws  that  a  bill  stamp  would  have  been  ne- 
cessary (a)«     Nor  was  it  an  order  on  which  new  credit 
is  given  or  a  fresh  advance  made^    Nor  is  it  a  ])ower 
of  attorney,  for  it  does  not  contain  the  ordinary  terms 
empowering  the  defendant  to  demand,  receive,  and 
sue  for  the  legacy.    It  might  be  an  authority  to  elaim 

(a)  See  55  Geo,  3.  c.  184.  Schedule,  tit.  Inland  Bill  of  Exchange. 
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and  receive  it  bbding  in  equity,  but  it  is  a  mere  au^  1834. 
thority  not  pledging  the  giver  on  the  face  of  it  that  it 
shall  be  paid,  but  giving  the  executor  a  warranti  if  he 
thought  fit,  to  pay  the  money  according  to  its  directi<Hi.  Aaglis. 
h  might  in  a  court  of  equity  be  held  an  authority  con- 
fenriDg  power  to  make  ot  retain  paymentj  but  its  terms 
are  not  so  clear  that  we  can  take  on  us  to  say  that  it 
would  certainly  be  the  decision  of  a  court  of  equity  that 
the  interest  in  the  legacy  passed  to  the  defendant  under 
it  in  such  a  manner  that  the  assignee  of  theinsolvent  had 
no  chum.  If  that  court  should  so  hold,  they  can  stop  the 
executor  on  their  own  authority.  But  looking  at  the 
decisions  of  those  courts,  there  is  nothing  to  justify  us 
in  concluding  that  Thorowgood  and  his  wife  pledged 
themselves  that  the  legacy  should  be  assigned  to  the 
defendant.  In  Crowfoot  v.  Oumep  (a)  the  debtor  was 
ordered  to  pay,  and  having  assented  to  that  order, 
became  liable  to  pay  accordingly ;  so  that  the  right  to 
8ne  the  original  debtor  ended.  In  Ex  parte  South  (&) 
also,  the  debtor  acceded  to  the  order,  and  thereby 
incurred  a  legal  and  equitable  liability.  So  in  Row  v. 
Dawson  (c),  the  instrument  relied  on  was  an  order  on 
a  particular  fund,  on  the  credit  of  which  money  was 
advanced  by  the  party  to  whom  it  Was  given  as  a 
security.  In  Smith  v.  Everett  (d)  there  was  a  valuable 
consideration  in  work  done,  ^nd  the  sub-contractor 
might  be  considered  as  entitled  to  have  a  part  of  the 
fund  set  apart  for  him  as  purchaser.  But  this  in-* 
stmment  does  not  pledge  the  givers  that  the  legacy 
shall  be  paid  to  the  party  in  whose  favour  it  was  made. 
No  new  advance  is  made  on  it,  nor  is  any  consideration 
of  forbearance  suggested.  To  conclude  then  that  this 
would  in  a  court  of  equity  be  held  to  be  an  equitable 
assignment  concluding  the  rights  of  the  assignees  nnAei 
the  insolvent  act,  would  be  to  go  beyond  the  province 

(a)  9  hmp  9t9.  (fr)  3  Swinst.  99t. 

(c)  1  Ves.  Kti.  S31.  (d)  4  Br.  Ch.  Cw.  6%. 
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of  a  court  of  law.  As  the  equitable  rights  are  not  dear, 

we  shall  in  substance  proceed  as  in  Carvalho  v.  Burn^ 

by  leaving  it  to  the  defendant  to  establish  them  before 

the  proper  tribunal. 

Rule  absolute. 

A  stay  of  the  postea  was  afterwards  obtained  until 
answer  put  in  by  the  plaintiff  to  a  bill  in  equity  filed 
against  him  by  the  defendant. 


WooDiN  against  Bdrford. 

Hie  warranty     A  SSUMPSIT  against  a  horse  dealer  on  the  warranty 

of  a  servant  of  a  horse.     Plea:  non  assumpsit.    At  the  trial 

whose  aa-        before  Crumey  B.  at  the  Middlesex  sittings,  the  plaintiff 

Aority  from     produced  the  examination  on  interrogatories  of  one 

his  master  no     'l  ^ 

more  appears   Brampton^  defendant's  servant,  who  had  taken  the 

iS'eJtoisted  **^"®  *^  *®  plaintiff.    Plaintiff  then  asked  him  what 

not  to  sell,  but  he  knew  about  the  horse ;  be  answered,  very  little,  the 

horse  and  to    ^^^^^  had  just  come  up  from  the  country  and  had  a 

receiveanother  cough,  but  he  the  plaintiff  could  soon  set  that  to  rights* 

money  in  ex-    Plaintiff  said  he  did  not  mind  if  it  was  only  a  cough,  as 

change,  pur-     |jg  tnew  how  to  deal  with  it,  and  then  read  over  and 

suant  to  some  ■■        ,        ■« 

previous  tendered  to  Brampton  a  receipt  containing  a  warranty, 

teiS^of  which  ^^^^^  ^^  signed.  The  horse  soon  after  died  of  glanders. 

are  not  shown,  On  this  receipt  being  offered  in  for  the  phdntiff  to  prove 

wfpri^ncilSiL    *^  warranty,  Gumey  B.  thought  that  Brampton  was 

only  authorized  to  deliver  the  horse  and  receive  the 

money,  and  not  to  give  a  warranty,  and  nonsuited  the 

plaintiff. 

F.  Pollock  moved  for  a  new  trial,  saying,  that  it  should 
have  been  left  to  the  jury  to  say  whether  Brampton 
had  authority  to  give  a  warranty,  and  whether  he  bad 
not  informed  the  defendant  of  what  he  had  done, 
so  that  the  latter  might  be  taken  to  have  recognised  the 
warranty  given. 
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Batley  B.— The  question  is,  whether  or  not  the        1834. 
receipt  signed  by  Brampton,  the  defendant's  servant, 
with  his  deckrations  at  the  time  he  signed  it,  and  de- 
livered the  horse  to  the  plaintiff,  is  evidence  to  bind  his 
roaster,  the  defendant.     What  is  represented  by  a 
senrant  is  not  evidence  against  the  master,  unless  the 
master's  authority  to  make  the  representation  appear. 
Here  there  was  no  evidence  of  any  such  authority.  It  is 
clear  that  before  the  delivery  to  the  plaintiff  of  the  horse 
in  question,  there  had  been  a  bargain  between  plaintiff 
and  defendant  for  the  exchange  of  horses,  on  the  plain- 
tiff also  paying  a  sum  of  money  to  the  defendant.     Its 
tenns  do  not  appear;  but  it  is  clear,  that  all  Brampton 
vas  to  do  was  to  take  the  defendant  s  horse  to  the  plaintifi^ 
bring  back  the  other,  and  receive  the  difference.  When 
he  signed  the  warranty,  he  might  have  supposed  his 
master  to  bave  stipulated  for  those  terms  at  the  time  of 
the  sale^  and  that  he  need  not  mention  it  to  him  again. 
Now,  \%  appears  to  me,  that  a  warranty  by  one  not 
intrusted  to  sell  (a),  but  merely  to  deliver  the  article 
warranted,  and  bring  back  the  price,  does  not  bind  the 
principal,   without  showing  an   express   authority  to 
warrant  given  by  the  latter.     The  plaintiff  did  not  in 
this  case  make  out  any  warranty  by  the  defendant  him- 
self, or  that  be  had  authorized  his  servant  to  do  so. 

Vaughan  B. — :It  is  quite  clear  that  there  was  a 
previous  bargain,  and  equally  so  that  the  servant  was 
sent  to  the  plaintiff  merely  to  deliver  one  horse  and 
take  back  another,  without  authority  to  warrant 

Holland  &  Gurney  Bs.  concurred. 

Rule  refused. 

(a)  Seeut,  had  the  snthority  been  to  sell  tlie  horses  and  receive  the 
poce,  Altumder  v.  Gibtan,  2  Camp.  556  ;  Hehfear  v.  Hawhe,  5  Esp.  N.P.C. 
72 ;  Bank  of  Seotioftd  v.  WaUon,  1  Dow's  Rep.  in  Dam,  Proe>  45. 
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18S4. 


Watson  agatrnt  Delcroix,  Executrix. 


Notice  of  in* 
quiiT  nia^  be 
stuck  up  in  the 
office  of  pleas, 
and  a  copy  left 
at  defendant's 
last  place  of  re- 
sidence, by 
leave  of  the 
court,  where 
the  defendant 
had  never  been 
found  to  be 
served  with 
the  previous 
proceedings, 
and  the 
persons  resi- 
dent at  her 
last  place  of 
residence  re- 
fused to  say 
where  she  now 
resided. 


^HE  defendant  not  having  appeared  to  a  writ  of 
summons,  a  distringas  was  obtained^  and  an  appear- 
ance entered  under  a  judge's  order,  according  to 
S  W.  4.  c.  S9.  A  declaration  was  filed  on  18  Ntwemlert 
notice  having  been  given  by  sticking  up  a  copy  id 
the  office  of  pleas^  and  leaving  a  copy  at  the  defend- 
ant's  last  place  of  abode,  by  leave  of  the  court,  under 
Reg.  Gen.  Hil  2  WA.  No.  40.  [ante,  Vol.  II.  p-  SW.] 
Judgment  was  signed  for  want  of  a  plea.  Butt  moved 
that  service  of  notice  of  a  writ  of  inquiry,  by  sticking 
it  up  in  thfe  office,  and  leaving  a  copy  at  the  defendant's 
last  place  of  abode,  might  be  deemed  good  service,  on 
affidavit  that  the  present  occupiers  of  the  house  re- 
fused to  tell  where  the  defendant  was ;  and  the  court 
granted  a  rule  accordingly,  unless  cause  were  shown  in 
a  week. 


CuLLUM  against  Lxbson. 


A   Rule  had  been  granted  for  discharging  the  de- 
fendant  out  of  custody  of  the  sheriff  of  Stafford- 
shire; first,  because  he  had  been  arrested  by  the  name 
of  Henry  Leeson,  a  name  by  which  he  was  not  known, 
instead  of  Thomas  Henry  Leeson^  by  which  name  he 


Affidavit  of 
debt  for  so 
much  money y 
**  for  money 
lent  and  ad- 
vanced, and 
tjUerest  there- 
on/* is  bad. 
Quare,  is  a  was  baptised :  and  secondly,  because  the  affidavit  of  debt 

arres^ted'in  a  ^"^  ^^'  "  ^^^'  *"^  upwards,  money  lent  and  advanced 

wrong  chris-  and  interest  thereon,*'    Cause  was  shown,  first,  that  as 

8inceTT4  "^  do"^^  ^^s  suggested  of  the  identity  of  the  party, 

T^.  4.  c.  42.  the  defendant  might  have  compelled  the  plaintiff  to 

c.  tl.,cntitled  "^  *^  * 

to  be  discharged  on  motion  f 
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amend  the  misnomer  in  the  declaration,  by  inserting  the 
right  name,  at  his  own  costs,  as  provided  by  3  &  4  W.  4. 
c,  4e.  8.  11. :  secondly,  that  as  by  s.  S8.  of  that  statute, 
a  jury  may  now  allow  interest  on  money  lent,  anari^est 
may  be  made  for  interest.  In  support  of  the  rule, 
Brook$  and  Another  v.  Coleman  (a)  was  cited,  where 
all  die  judges  were  of  opinion  that  the  amount  of  the 
bill  or  note  sued  on  should  be  specified,  because  part  of 
the  debt  might  consist  of  interest.  That  shows  a 
plamtiff  to  have  no  right  to  arrest  for  interest,  and 
exdodes  S  &  4  IF.  4.  c.  43.,  from  any  operation.— The 
Court  assented  to  the  authority  of  the  case  cited, 
adding,  that  they  were  not  aware  of  any  decision  that  a 
parly  can  be  held  to  bail  for  interest ;  and  that  till  3  &  4 
W,  4.  c.  40.,  interest  could  not  be  recovered  on  money 
lent;  and  all  that  act  does  is  to  permit  the  jury  to  give 
interest,  if  they  think  fit.  They  finally  made  the  rule 
absolute  on  the  second  point,  without  costs,  doubting 
whether  on  the  first  they  had  power,  smce  the  statute 
dted,  to  interfere  in  a  summary  way,  the  party  not 
being  driven  to  a  plea  in  abatement. 

(a)  Ante,  Vol.  III.  593. 
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18S4. 


Stephens  against  Pell. 

^pnfE  had  been  given  to  plead  in  a  town  cause  on  A  defendant 
the  usual  terms,  including  that  of  taking  short  t'^^tokeS 
notice  of  trial.    A  demurrer  to  the  plea  having  been  potice  of  trial, 

is  not  bound 
to  take  short 
notice  of  «s6cutiii|;  a  writ  of  inquiry.  When  a  defendant  is  entitled  to  fourteen 
dajg' notice  of  inquiry,  and  receives  an  eight  days'  notice  only,  he  should  return  it 
iminediBtelyy  in  order  to  prevent  expense ;  nnd  where  he  did  not  do  so,  and  let  six 
<lays  out  of  the  eight  elapse,  before  he  gave  notice  of  motion  to  set  aside  the  pro- 
ceediofTs  for  irregularity  generally,  without  pointing  out  what  it  was,  the  inquiry  was 
set  aside,  bat  without  costs. 

t2 
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1834.       allowed,  notice  of  executing  a  writ  of  inquiry  in  eight 
days  after   it  was   servedi  was  given  and   executed 
accordingly ;  notwithstanding  two  days  before  the  exe- 
cution the  defendant  had  given  notice,  that  if  it  was 
executed  he  would  move  to  set  aside  the  proceedings 
for  irregularity,  but  did  not  state  the  irregularity.    A 
rule  was  afterwards  obtained  accordingly,  on  affidavit 
that  the  defendant  lived  in  Northamptonshire^  sixty 
miles  from  London.    The  affidavits  on  the  other  side 
stated,  that  it  was  the  practice  for  an  attorney  of  a 
defendant  residbg  more  than  forty  miles  from  London, 
to  return  a  too  short  notice  of  inquury,  that  the  defend- 
ant had  not  done  so,  and  that  the  writ  of  inqi^ry  was 
lodged,  and  the  plaintiff's  witness  had  come  to  London 
at  the  time  the  notice  to  stay  proceedings  was  served. 
Also  that  the  defendant's  residence  was  not  known  to  be 
forty  miles  from. London.     Cause  was  shown,  that  the 
order  for  time  to  plead  on  the  usual  terms  compelled 
the  defendant  to  take  short  notice  of  inquiry ;  that  at 
all  events  he  should  have  given  notice  to  stay  the  pro- 
ceedings before  the  inquiry  was  lodged,  and  the  ex- 
pense incurred ;  and  should  have  disclosed  the  nature  of 
his  objection.  To  show  that  his  not  returning  the  notice 
was  a  waiver  of  the  irregularity,  Rochfort  v.  Robin- 
son {a)  was  cited.  In  support  of  the  rule  it  was  add,  that 
the  defendant  lived  in  Northamptonshire^  more  than 
forty  miles  from  town,  nor  did  the  plaintiff  show  that 
at  the  time  of  serving  the  writ  or  notice  he  lived  within 
that  distance,  but  had  since  removed  without  giving 
notice  to  the  plaintiff,  so  as  to  come  within  the  case 
cited.    Now  by  Reg.  Gen.  Hil.  39  Geo.  3.  (&),  fourteen 
days*  notice  shall  be  given  of  executing  writs  of  inquiry, 
where  the  venue  is  laid  in  London  or  Middlesex^  and  de- 
fendants reside  above  forty  miles  therefrom.  The  order 

Ca)12Eaiit,4S7. 

(ft)  Scwc.  Manning's  Exch.  App.  tU\  8  Pri.  505 ;  Tidd,  9lh  ed.  577. 
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to  take  short  notice  of  trial  does  not  include  taking  1834. 
short  notice  for  executing  a  writ  of  inquiry.  It  does 
not  appear  the  general  practice  to  return  short  notices 
of  inquiry ;  but  if  it  be  so,  the  plaintiff's  previous  irregu- 
larity was  not  waived  by  the  defendant's  neglect  to 
comply  with  it. 

Per  Curiam. — A  party  ^under  terms  to  take  short 
notice  of  trial,  is  not  also  bound  to  take  short  notice  of 
inquiry.  By  the  general  rule  cited,  the  defendant  was 
in  strictness  entitled  to  fourteen  days'  notice.  Had  the 
affidavit  for  the  plaintiff  stated  in  a  satisfactory  manner, 
that  his  attorney  believed  the  defendant  to  have  resided 
within  forty  miles,  and  that  he  had  been  served  within 
that  distance,  that  might  have  been  such  an  excuse  as 
would  have  enabled  us  to  mark  the  irregularity  with 
more  lenity.  The  execution  of  the  writ  of  inquiry 
should  be  set  aside  without  costs,  because  the  defend- 
ant, after  receiving  the  notice  of  inquiry,  should  have 
given  early  notice  of  his  intention  to  move  in  order  to 
prevent  further  expense  being  incurred ;  but  he  gave 
no  notice  till  two  days  before  the  inquiry  was  to  be 
executed,  and  did  not  then  state  the  nature  of  the  irre- 
gularity. The  master  informs  us,  that  if  a  party  entitled 
to  fourteen  days'  notice  receives  an  eight  days'  notice, 
the  usual  course  is  to  return  it,  as  the  place  of  his 
residence  lies  peculiarly  in  his  own  knowledge. — FoUett 
in  support  of  the  rule,  Humfrey  against  it. 

Rule  absolute  without  costs. 
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1834. 


Johnson  against  Wells. 

^e^riaUf 'an    A^  ^^^  ^*^"^  ^^^  *"^  ^^^  ^^^  sheriff  of  Ltm- 
issue  tried  by  don  on  a  writ  of  trial  under  3  and  4  Witt.  4^  c  4S. 

other'inferior  ®'  ^'^•»  *^®  plaintiff  had  a  verdict,  and  a  rule  for  a  new 

jadge,  under  trial  having  been  obtained  on  the  notes  of  die  aecondary, 

c.  42. 8. 17.  certified  by  his  seal,  it  was  objected  on  showing  canBe, 

should  be  t)iat  the  rule  was  not  drawn  up  on  reading  any  aflBdariC, 

made  on  pro-       ,  .  -   .  ,  .  ,  .  .  . , 

ducing  a  copy  which  it  was  the  practice  to  have  m  moving  to  set  aside 

nmes^  tenS  ^**  ^^  inquiry :  Per  Curiam— The  act  cited  does  not 

by  affidavit,  or  place  the  sheriff  of  a  county,  or  judge  of  a  court  of 

granted"  U  will  '®^'^  ^^^  recovery  of  debt  therein,  to  whom  a  writ  of 

be  discharged,  trial  may  be  issued,  in  the  situation  of  a  judge  of  the 

superior  courts,  so  as  to  enable  a  motion  for  a  new 

trial  to  be  made  on  the  statement  of  counsel,  as  after  a 

trial  at  nisi  prius.    He  stands  in  the  same  situation  ss 

on  the  executing  a  writ  of  inquiry ;  he  cannot  give 

leave  that  a  verdict  shall  be  entered  by  this  court  for 

either  party ;  the  motion  can  only  be  for  a  new  trial, 

and  should  have  been  made  on  an  affidavit,  vmfying 

the  under-sheriff's  notes.    No  such  aiBdavit  appears 

here,  nor  any  affidavit  of  the  facts ;  but  i|s  this  is  a  new 

act,  and  the  defendant  may  have  been  misledt  the 

sheriff  may  move  again  on  proper  affidavits,  on  pay« 

ment  of  costs  and  bringing  money  into  court.     Rule 

discharged.  Stammers  for,  JR.  V.  Richards  against  the 

rule. 

BoLLAND  B.  afterwards  announced  the  resolution 
of  the  judges,  that  in  order  to  save  expense,  motions 
for  new  trials  of  issues  tried  before  the  sheriff  &c.  should 
be  made  on  producing  a  copy  of  the  notes  of  the  sheriff 
or  other  judge,  verified  by  affidavit ;  and  in  Hettings  v. 
Stevens,  May  2,  1834,  on  showing  cause  against  a  rule 
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for  a  new  trial  after  a  trial  before  a  sheriff,  Parke  B. 
confined  Archbold  to  the  sheriff's  notes  as  verified  by 
affidavit,  without  permitting  him  to  go  into  facts  stated 
in  other  affidavits. 


Hill  agamtt  Salt. 


T^HE  declaration  was  in  debt,  stating  a  bond  in  the  A  bond  in  the 
penal  sum  of  S6(M.  Plea:  non  est  factum.    At  the  ^^/  was^de- 
trial  before  the  under-sheriff  of  Staffordshire  the  bond  plared  on,  as 
appeared  to  be  in  the  penal  sum  of  200/.    The  under-  had  been 


sheriff  refused  to  nonsuit  the  plaintiff  for  the  variance.  Held,  that  the 

-    ,  ,  mistake  might 

He  was  not  applied  to  to  amend  the  declaration,  under  be  amended 
3  &  4  WiU.  4.  c.  ^.  s.  23.  The  plaintiff  had  a  verdict,  pj^J/' 1.^.^2. 

with  leave  to  move  to  enter  a  nonsuit.  s.  23.,  and 

semblet  by  the 
sheriiF  tryine 

Thenger  moved  accordingly.    This  is  a  substantial  »« issue  under 
.11  .         -    1  1  awntoftnal. 

variance,  material  to  the  ments  of  the  case  and  pre- 

judidal  to  the  defendant  in  conductmg  his  defence, 

for  by  it  he  may  have  been  induced  to  plead  non  est 

factum*    Then  no  amendment  could  take  place  under 

3  &  4  WiU.  4.  c.  4S.  s.  23.    Besides,  as  it  is  not  clear 

that  the  power  to  amend  extends  to  issues  tried  before 

the  sheriffs,  section  24.  shows  that  he  should  have 

directed  the  jury  to  find  the  facts  according  to  the 

evidence,  and  state  them  on  the  record,  in  order  to 

the  judgment  of  this  court  thereon. 

Lord  Lyhdhurst  C.  B.— The  sheriff,  instead  of 
nonsuiting  for  this  variance,  should  have  amended  the 
record;  but  it  would  be  useless  to  the  defendant  to 
send  down  the  case  to  a  new  trial,  as  the  amendment 
would  then  be  made. 
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Bayley  B. — The  case  is  clearly  within  the  spirit 
of  sect.  23.  and  the  amendment  should  have  been 
made. 

Rule  refused  (a). 

(a)  See  Waugh  and  atliers  v.  ButteU,  2  Marsh,  314  v  5  Taunt.  757,  S.  C. ; 
Ross  V.  Parker,  1  B.  &  Cr.  358 ;  Coles  v.  Hulme,  8  B.  &  C.  574. 


Jacobs  against  Humphrey  and  Another. 

The  declara-     /^  ASE  against  the  sheriffs  ot London  for  negligence  in 
sheriff's  officer  "^^  disposing  of  goods  seized  under  siji.fa.  within 

respecting        a  reasonable  time.     The  declaration,  after  averring  a 
by  him  under  judgment  recovered,  ajl./a.  issued  and  delivered  to  the 

afi.  fa.  in  his    defendants,  and  their  return  that  the  goods  were  un- 
possession  at  .  °  , 

the  time,  are    sold  for  want  of  buyers,  averred  the  suing  out  a  vendt- 

acainst^the       ''^"*  exponas,  and  that  defendants  did  not  within  a 

sherift;  though  reasonable  time,  or  at  any  other  time,  expose  to  sale  or 

return  day        cause  to  be  exposed  to  sale  the  said  goods  &c.,  nor  had 

and  before  any.  they  the  money  arising  from  the  sale  at  Westminster ^ 

by  him  to  exe-  "  &c.,  at  the  return  day  of  the  writ."     The  jft./a.  was 

cute  a  vendi'    is^neA  22d  May,  returnable  8th  June,  and  defendants' 
twni  exponas.  •^  .\ 

A  sheriff      officer  levied.     On  7th  June  the  sheriff  returned  goods 

^odVseized     unsold  for  want  of  buyers,  and  on  the  same  day  a  ven- 

under  a^/a.    ditioni  exponas  issued,    returnable    next    day.       No 
within  a  rea-       i      ./**•  i  «»  i 

sonable  time     sheriff  s  warrant  to  the  officer  to  execute  that  writ 

and  before  the  appeared,  but  he  did  not  give  up  possession  till  lOtli 

vaiditioni  ex-    June.     It  was  proved  that  after  the  return  of  the  ^.j^. 

^'Hab^  r       ^"^  before  service  of  the  venditioni  exponas,  he  admitted 

action.  having  seized  to  the  full  amount,  but  said  that  he  would 

not  sell,  as  defendants'  attorney  had  undertaken  to  pay 

the   demand.     Verdict  for  the  plaintiff  for  the    sum 

indorsed  on  the  writ,  the  subsequent  expenses  incurred 

by  the  plaintiff,  and  interest  from  the  return  of  the 


IN  THE  Fourth  Year  op  WILLIAM  IV.  278 

Jf.  fa.i  Gumey  B.  giving  leave  .to  move  to  enter  a       18S4. 

nonsuit.  ^^.-^ 

Jacobs 

V. 

Talfourd  Serjt.  moved  for  a  rule  to  enter  a  nonsuit  and  Mother, 
or  for  a  new  trial,  or  in  arrest  of  judgment.  In  order 
to  recover  in  this  action,  the  plaintiff  should  have 
ruled  the  sheriffs  to  return  the  venditioni  exponas, 
Moreland  v.  Leigh  (a).  Were  they  even  now  ruled 
to  do  sO|  they  could  not  plead  to: an  action  for  a  false 
return,  the  recovery  of  the  full  amount  of  the  damages 
in  this  action.  Aireton  v.  Davis  (ft)  decided  that  a  case 
lies  against  a  sheriff  before  the  return  of  the  writ  for 
not  selling  under  a  fi.  fa.  with  reasonable  expedition ; 
but  Moreland  v.*  Leigh  was  not  cited,  and  there  were 
counts  for  a  false  return  which  would  support  that 
judgment  The  declarations  of  the  officer,  after  the 
return  of  the  fi.  fa.,  were  inadmissible  in  evidence ;  for 
that  return  dissolved  his  connexion  with  the  sheriff. 
The. sheriff  was  not  liable  for  his  acts,  no  warrant  to 
execute  the  venditioni  exponas  having  been  issued  to 
him. 

Per  Curiam. — The  declarations  of  the  sheriff's 
officer  admitted  in  evidence,  were  made  while  the  writ 
of  yL  fa.  was  in  the  course  of  execution.  Till  the 
sheriff  has  made  of  the  defendant's  goods  and  chattels 
the  money  indorsed  on  the  writ,  the  writ  is  running, 
and  the  relation  of  officer  and  sheriff  continues  while 
the  goods  are  in  the  hands  of  the  officer.  The  sheriff 
ought  to  act  without  a  venditioni  exponas,  which  is 
merely  to  produce  alacrity  when  he  delays  or  refuses  to 
sell  under  the  fi.fa.  (c)  The  action  is  maintainable 
for  the  damages  sustained  by  the  plaintiff  from  the 
sheriff's,  failure  to  do  his  duty.   He  became  agent  of  the 

(4)  1  Surk.  C.  N.  P.  388.  (6)  9  Biog.  740. 

(e)  See  Camtnii  ▼  BtynoUU,  Cowp.  4d6. 
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1884.       plaintiff  by  the  medium  of  the  writ,  and  vas  gidtjror 
"^"^^      neglect  to  sell  before  the  vendUiani  ejeponas. 


9. 
HuMPRtSY 

and  AnotlMr. 


Rdknteed. 


Reid  agauut  Colbmah. 

If  one  of  the  'THE  defendant,  plaintiff's  landlord,  held  the  odI; 
cawThM  the  ^P^  ^^  *^®  agreement  of  demise.  Phuntiff  pe- 
ople copy  of  peatedly  applied  to  him  for  a  copy,  which  was  refused, 
wUhfiir^"  except  on  terms  of  admitting  a  tender,  the  handwridng 
^h*^^?'  '^^  ^^  ^^  parties,  and  consenting  to  a  reference. 

him  a  copy, 

when  apphed  Knowks  obtained  a  rule  to  show  cause  why  the  de- 
imposing  fendant  should  not  deliver  a  copy  at  his  expense  to  the 
terms,  or  a  plaintiff,  and  produce  the  original  at  the  Stamp  Office 
chambers  will  to  be  stamped,  contending  that  the  defendant  ought  to 
oonjpel  him  to  p^y  the  costs,  as  plauitiff  had  given  hun  notice  of  Ac 
motion,  in  case  he  would  give  a  copy. 

Alexander,  in  showing  cause,  said  that  the  defendant 
would  give  the  copy,  but  objected  to  pay  the  costs  of 
this  application. 

Per  Cttriam— Those  costs  must  be  costs  in  the  cause, 
lor  the  defendant  had  no  right  to  insist  on  those  terms, 
and  had  the  motion  been  made  before  a  judge  at  cham- 
bers, it  would  have  been  granted  as  a  matter  of  course. 
If  we  gave  costs  It  would  encourage  parties  to  come  to 
the  court  instead  of  tiie  other  less  expenrive  remedy. 

Rule  absolute; 
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RoHRS  against  Sessions. 

O  OVEN  ANT  for  breaches  of  covenants  to  repdbr.  In  an  action 

manure.  Sec.,  contained  in  the  lease  to  the  defend-  coven^ts  hi^ 

ant  of  afiurm  near  Epping  in  Essex.  Venae,  liiddksex.  ^  lease  to 

Before  plea  CksumeU  had  obtained  a  ruk  for  changing  pair,  &^.,  the 

the  venoe  to  EsseXy  and  for  liberty  to  pkad  in  the  T^^'if  ^j}^"®* 

iT  1^  \^  chaDged  on 

meantnie  without  prejudice  to  the  mle.     Notice  had  the  grouod 

been  given  to  the  plaintiff  that  the  motion  would  be  ^e^^j^^^^ 

made  on  special  grounds.    The  affidavits  stated  the  call  witnesses 

vurioas  farming  covenants  and  breaches  alleged,  and  ^^o  UveiT^ 

that  it  would  be  necessary  to  call  witnesses  for  the  thecouotyto 

defence  who  lived  near  the  demised  premises;  adding,  sought  to  re- 

that  the  questions  in  the  cause  could  not  be  so  satis-  ™^^^  ^®^ 

cause,  and 
factorily  tried  by  the  class  of  persons  usually  consti*  that  a  Bur 

tuting  Middlesex  juries,  and  could  only  be  faurly  tried  in  ^^J^^^^St 

Essex  among  persons  acquainted  with  farming  pursuits  county  until 

and  the  mode  of  cultivation  and  treatment  stipulated  for.  join^,^ when 

A  good  defence  on  the  merits  was  also  sworn  to  (a).       the  nature  of 

the  defence 
would  appear. 

Knowles  showed  cause.  The  application  is  pre- 
mature ;  for  not  only  has  issue  not  been  joined,  Wea- 
iherby  v.  Goring  (b),  but  no  plea  has  been  pleaded. 
That  is  fatal  where  this  motion  is  made  on  special 
groundsy  CoiterHl  v.  Dixon  (c). 


(a)  Essential  iu  a  motion  to  change  the  venoe  on  a  specialty,  antti 
VoL  m.  501. 

(i)  3  B.  &  Or.  55t.  N.B,  Then  was  no  affidith  of  mciili  ia  that  case. 
Fonnerly  it  leeni  to  have  been  considered  loo  late  to  moTe  to  change  the 
vemie  in  an  action  on  a  specialty  if  issoe  bad  been  joined.  Stra.  854 ;  8  Taunt. 
169 ;  1 T.  R. 781,  &c,  cited  S  Archbold*s  K.  B.  Practice,  193 ;  bat  In  Wea- 
tkrty  V.  Goring,  tlie  court  held,  that  to  change  the  venue  in  such  actions 
the  defendant  moit  make  it  clear  that  he  had  a  real  defence  and  witnesses 
to  cMl  in  soppert  of  It ;  pobu  on  which  a  ootirt  coald  not  powlbiy  b« 
iafermed  tUl  tsMe  joined. 

(c)iiiiie,Vol.ra.705. 
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1834.  ClMtineU  supported  the  rule.    Weatherby  v.  Goring 

was  so  decided  because  the  affidavits  did  not  develope 
the  questions  likely  to  be  ultimately  raised ;  whereas  in 
this  case  the  substance  of  the  covenants  and  the 
special  breaches  of  them  alleged  in  the  declaration 
having  been  detailed,  the  court  is  already  informed  of 
the  matters  in  dispute,  and  of  the  nature  of  the  defence 
to  be  raised.  If  the  defendant  suffers  judgment  to  go 
by  default,  damages  must  be  assessed  on  the  breaches 
laid. 

Lord  Lyndhurst  C.  B. — ^Before  issue  joined,  the 
nature  of  the  question  and  the  number  and  descrip- 
tion, of  the  witnesses  required  cannot  be  ascertained 
so  as  to  enable  a  court  to  judge  whether  the  venue 
ought  to  be  changed  or  not.  For  any  thing  that  appears 
the  plea  may  be  at  variance  with  the  defence  pointed 
at  in  the  affidavits.  It  may  be  a  release  to  the  whole. 
The  defendant  will  not  be  injured,  for  he  may  renew 
this  application  at  chambers  after  issue  joined. 

Rule  discharged. 


Braithwaite,  Executor  of  Ullock,  against 

Lord  MONTFORD. 

Assumpsit  for  A  SSUMPSIT  for  hams  sold  and  delivered.  Pleas : 
S^iwe^.  ^  ^^^  assumpsit  and  statute  of  limitations.    At  the 

Flea :  statute  trial  before  Detiman  C.  J.  at  the  Westmoreland  assizes, 

A  writ  of        ^6  plaintiff  having  proved  the  goods  delivered  on  I9th 

summons 

tested  within  six  years  from  the  accruing  of  the  cause  of  action  was  put  in  by  plain- 
tiff. It  had  been  twice  resealed,  and  was  not  served  until  after  the  six  years  had 
expired.  No  evidence  vras  given  by  the  defendant  when  either  resealing  took  place : 
Held,  that  the  resealing  gave  effect  to  the  original  writ  without  amounting  to  a  re- 
issuing of  it,  and  without  making  it  necessary  for  the  plaintiff  to  prove  theaate  of  the 
resealing,  or  more  than  the  teste  of  the  writ. 
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May  1827,  put  in  a  writ  of  summons  tested  Ist  May       1834. 

1833,  indorsed  as  served  on  Ist  June.    Three  seals      ^^^v^"^ 

appeared  on  it,  and  it  had  been  twice  altered,  once  in  ™*'^^*''''" 

the  name  and  description  of  the  defendant,  and  again        Lord 

in  his  place  of  residence  from  Surrey  to  Middlesex 

For  the  defendant,  it  was  urged  that  the  plaintiff  must 

show  that  the  last  resealing  had  taken  place  within  the 

six  years,  but  the  Chief  Justice  directed  a  verdict  for 

the  plaintiff^  saying,  that  the  principle  of  omnia  ritd  acta 

praesumuntur  applied.    Dundas  obtained  a  rule  in  Mi' 

chaelmas  term  to  set  aside  the'  verdict,  on  the  ground 

that  as  the  writ  could  not  be  altered  without  resealing, 

and  must  have  been  served  again  after  being  resealed, 

Israel  v.  Middleian  (a),  that  was  a  reissuing,  and  the 

plaintiff  should  therefore  have  proved  it  to  have  been 

so  reissued  within  six  years.    He  also  produced  an 

affidavit  that  the  defendant  had  been  applied  to,  and 

that  a  prsecipe  dated  1st  May  was  found  on  the  Surrey 

file,  but  none  on  the  Middlesex  file. 

F.  PoUoek  and  Wightman  showed  clause.  Any  ob- 
jedon  to  the  writ  on  the  ground  of  irregularity  in  the 
service,  should  have  been  made  by  the  defendant 
by  motion  prompdy  after  it  occurred,  whereas  even 
at  the  trial  he  was  not  prepared  to  show  that  the  writ 
issued  too  late.  If  such  matter  could  be  proved  at  the 
trial  it  was  incumbent  on  the  defendant  to  do  so.  They 
were  then  stopped  by  the  court,  who  called  on 

Dundas  in  support  of  the  rule.  The  writ  was  in  fact 
reissued  on  each  resealing,  though  no  dates  are  in  this 
court  subjoined  on  resealing.  By  2  WiU,  4.  c.  39.,  the 
place  and  county  of  the  defendant's  residence  must  be 
named  in  the  writ,  which  must  be  served  in  that  county 

(a)  1  ChUt.  R.  320.  £.  1819. 


Braitbwaits 
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18M.  or  witbb  800  yards  of  the  boundaries.  It  most  alio 
bear  date  the  day  it  issued.  [Bayley  B.  The  act  isyt 
nothing  about  sealing  writs.  Israel  ▼•  Middleiom  rsdier 

l4»^  shows,  that  by  resealiog  a  writ  it  is  not  altogether  in 
the  nature  of  new  process  but  may  be  served  agtin. 
Stamp  duties  on  writs  were  then  in  foroe.  ResesliBg 
them  gave  revived  effect  to  the  ori^al  writ]  The 
second  alteration  of  the  defendant's  residenoe  from 
Surrey  to  Middlesex  made  the  writ  an  entirely  new 
one,  for  if  the  plaintiff  intended  to  rely  on  the  1st  Mt^ 
as  the  date  of  the  first  issue  of  the  writ  into  Smrey^  be 
should  have  continued  that  writ  by  alias  into  Middlesex  ; 
Benstm  v.  King{a).  So  by  Reg.  Gem.  M.  S  Will  4. 
No.  6.  [Vol.  III.  p.  S.]  a  plaintiff  may  proceed  by  alias 
and  pluriea  writs,  and  that  is  the  proper  way  where  s 
defendant  described  as  living  in  one  county  is  after- 
wards found  in  another.  He  also  cited  Western  v. 
Fo9trmer{b), 

Bayley  B. — I  entertain  no  doubt  on  this  point  In 
order  to  get  rid  of  the  plea  of  the  statute  of  limitations 
the  plaintiff  must  show  when  the  writ  was  sued  out,  fbr 
if  it  was  sued  out  within  six  years,  and  was  regularly 
continued,  it  affords  an  answer  to  the  plea.  Under 
the  old  practice  the  writ  was  sued  out  within  the  six 
years,  and  afterwards  continued  de  die  in  diem,  so  as 
to  prevent  the  operation  of  the  statute.  Here,  we  must 
take  it  for  granted  that  the  writ  was  sued  out  on  the 
day  of  its  teste,  viz.  1st  May  1833.  The  action  must 
be  taken  to  have  been  then  commenced  (e).  What  has 
since  occurred  to  prevent  the  operation  of  the  writ 
from  that  date  ?    Its  original  sealing  was  for  Surrey, 

(•)  'Hdd.  9th  cd.  16%,  (h)  U  Emu  S91. 

(e)  See  AUUm  ▼.  UndtnhiU,  ante,  Vol.  III.  497 ;  Thomptm  t.  Dieas. 
id.  873  i  HiUary  ▼.  Rowlet,  5  B.  &  Adol.  460. 
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but  as  the  defendant  was  Improperly  described^  !t  waa       18S4. 
resealed,  and  his  residence  being  found  to  be  wrong,  it  braithwaite 
was  again  resealed  and  altered  to  Middlesex.    Then  v- 

efiect  was  given  to  the  writ  Issued  on  1st  May.    The    Montfobd. 
first  resealing  gave  authority  to  serve  it  in  Surrey,  the 
second  in  Middlesex.  No  fresh  praecipe  was  necessary, 
as  it  would  only  run  for  four  months  from  Ist  May. 

Vauohan  B.-— This  was  a  writ  of  1st  May  continued 
by  two  resealings. 

CrVRMET  B.  concurred. 

Rule  discharged. 


Bakbr  agahsi  Wills. 

npHE  Master  to  whom  an  attorney's  bill  of  273/,  If  Ism  than  a 

bad  been  referred  to  be  taxed,  struck  off  m.  S  wiitS? 

via.  witbm  8A  of  a  sixth,  and  refused  to  allow  him  the  ney'i  biliytha 

costs  of  taxation.  A  rule  having  been  obtained  to  aUow  ^^  |^^ 

him  thoee  costs,  on  the  ground  that  one-sixth  had  not  turn  him  the 

been  disallowed  in  taxation  ;  on  showing  cause  Elwood  ^q  .  ^ 

V,  Pearee  (a)  was  dted.  '•^«w  veiy  ^ 

nearly  a  uxth 
was  so  atrudc 

Batlbt  B,— I  am  of  opinion  that  the  Master  was  J"^^^^ 

foQy  justified  in  refusing  the  attorney  his  costs  of  costs. 

taxation  in  this  case.    The  motion  was  made  at  the 

peril  of  the  attorney.  It  appears  from  Barker  v.  Bishop 

rf  London  (i),  that  by  statute  2  Geo.  2.  c  23.  s.  2S., 

if  a  sixth  haa  been  deducted  from  an  attorney's  bOl  he 

most  at  all  events  pay  the  costs  of  taxation ;  if  less 

than  a  sixth,  the  court  has  a  discretion  to  charge  the 

attorney  or  client  with  such  costs,  accordbg  to  the 

(•)  8  Bing«  83.  (h)  Barnes,  147 ;  eUcd  argaendo,  8  Bing.  83. 
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reasonableness  of  the  bill  or  the  contrary.  In  Elwooi 
V.  Pearee,  Tindal  C.  J.  acknowledges  that  rule,  and 
adds,  that  if  in  a  case  where  the  court  may  exercise  its 
discretion,  the  amount  taken  off  the  bill  approaches  so 
nearly  to  a  sixth,  it  ought  not  to  be  called  on  by  an 
officer  of  the  court  to  allow  the  costs  of  taxation.  That 
authority  applies  to  justify  the  course  adopted  by  tbe 
Master  in  this  case.         Rule  discharged  with  costs. 

Steer  supported,  Arehbold  showed  cause  against  the 
rule. 


Best  against  Gompertz. 

When  a  de-      O^^  ^^  ^^  terms  of  a  cognovit  was,  that  defendant 

fendant,  should  not  bring  a  writ  of  error  or  delay  execution 

agaiDftt  whom  ^  •'  . 

juderoenthad   on  the  judgment;  howeyer,  after  it  was  signed,  he 

0  a  c^ovit  brought  a  writ  of  error,  which  was  allowed.  Against  a 
in  which  he  motion  to  charge  hini'in  execution,  it  was  shown  for 
bnng  awitof  cause  that  the  allowance  of  a  writ  of  error  was  sufficient 
error,  or  delay  ^q  prevent  the  plaintiff  from  charging  the  defendant  in 
brought  a' writ  execution  without  notice  of  the  allowance.  Stonehouse 
wiSItondtn-  y'Jia^den{a).  For  the  plaintiff,  it  was  said  tha£  it  was 
Held,  that  the  not  sought  to  quash  the  writ  of  error,  but  to  prevent 
^ha^tv^of  ^^  operating  as  a  supersedeas  against  the  defendant's 
error  was  no  undertaking  not  to  bring  it.  The  case  was  adjourned, 
anSTthatlSe'  ^  inquire  into  a  case  of  Davis  v.  Gompertz^  said  to 
might  be  fcg  similar,  and  in  which  Parke  J.,  sitting  in  the'  Bail 
execution  not-  Court,  remanded  the  prisoner  to  his  'former  custody. 
SSfeofhw^  ^^  *®  ^^^  ^^*"^  subsequently  informed  that  in  Ihat 
wife  if  there  is  case  there  was  a  release  of  errors,  Bayley  B.  said, 
erlSl^  ""^  "  Primft  facie  a  plaintiff  has  a  right  to  charge  the  de- 
fendant  in  execution,  if  he  is  not  supersedable.  Now 
the  allowance  of  a  writ  of  error  does  not  operate  as  a 
supersedeas,  where  it  appears  to.have  been  brought  Tor 

(a)lB.&AId;676. 


Best 

V. 
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dehy,  or  against  good  fiEuth.  A  release  of  errors  is  a  1834. 
different  species  of  security  operating  at  a  different 
time.  Here  the  plaintiff's  only  security  is  a  special 
agreement  by  the  defendant  not  to  sue  out  a  writ  of  Go****^'^tz. 
errory  or  do  any  thing  to  delay  execution ;  that  affords 
an  answer  to  the  writ  of  error,  without  which  the  de- 
fendant must  have  been  remanded  to  his  former  cus- 
tody. The  defendant  must  be  charged  in  execution  as 
prayed. 


Redit  against  Lucocx. 

A  SSUMPSIT  on  a  promise  to  marry.    The  plaintiff  A  defendant 
withdrew  his  record  at  the  last  spring  assizes  for  ^ts^of  thc^*^ 
Suffolk,  for  which  notice  of  trial  had  been  given.   On  ^^y  f^"®^ 
the  9th  day  of  MichaelmcLs  term  a  rule  nisi  was  ob-  trial  pursuant 
tained  by  B,  Andrews  for  taxing  the  costs  of  the  day  *?"°'J^*u 
for  not  proceeding  to  trial,  to  be  paid  by  the  plaintiff  plaintiff  has 
when  taxed,  or  deducted  out  of  the  costs  due  to  him.  "^^Jriif 
Cause  was  shown  by  Kelly  that  the  motion  should  obuined  a 
have  been  made  in  the  next  term  after  the  default  Juned'fTnal 
made,  viz.  in  Easter  or  Trinity  terms,  and  came  too  judgment,  if 
late  on  11th  November ,  as  the  plaintiff  had  obtained  gtiu^^exist- 
a  verdict  at  the  summer  assizes,  and  signed  final  judg-  ^^^^  ^!2^  ^^^ 
ment  on  7th  November.    In  the  King's  Bench,  signing  having  taxed 
final  judgment  and  taxing  costs  are  contemporaneous,  ^u  ^-^^^^u 
In  answer  to  a  question  by  Lord  Lyndhurst,  An^  fruits  of  execu* 
(brews  said  in  support  of  the  rule,  that  though  final  ^^°"* 
judgment  had  been  signed,  no  costs  had  been  in  fact 
taxed. 

Per  Curiam  (a) — There  is  no  case  to  show  that  a 
defendant  cannot  apply  for  costs  of  the  day,  after  final 
judgment,  if  the  cause  remains  in  existence.    Now 

(•)  Lord  Lyndkmrti  C.B.,  BayUy,  Bolland,  and  Ournrnf,  Bi. 
VOL.  IV.  V 
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1834.       diif  came  b  still  in  existence,  the  plaintiff  not  hanng 

^-'^-^      beoi  satisfied  by  the  fhiits  of  ezecation.    Then  coib 

V.         were  clearly  due  at  one  time;  they  are  inteilocutoy, 

LucocK.     parallel  to  and  unconnected  with  those  of  final  jndg* 

ment,  against  wluch  they  ought  to  be  set  off,  or  paid  to 

the  defendant    The  plaintiff  b,  m  fact,  benefitted  bj 

the  delay  to  take  the  costs  out  of  his  pocket,  for  hid 

the  appHcation  taken  place  befi>re,  he  would  not  have 

had  costs  to  set  off  against  them.        Rule  absolute. 


FiooiNS  against  Waed  and  two  Others, 

If  tevenl  de-     A  LL  three  defendants  having  suffered  judgment  by 
oT their  joint  default  on  their  joint  promissory  note,  the  Court 

promissory      held  that  they  had  thereby  acknowledged  a  joint  cause 

note  suflFer  *       .  ,  i .  ^  «.     i 

jadf^roent  bj     of  action,  sO  as  to  be  partners  quoad  hoc.    Acoordni^y, 

^*ffi"*''t  to*     service  on  one  of  them,  an  attorney,  of  the  mk  to 

serve  one  with  compute,  by  leaving  a  copy  with  him,  and  two  other 

ccLrate!^       copies  for  the  two  other  defendants,  was  held  sufficient 

Halcomb  in  support  of  the  rule. 


Ex  parte  Thomas  Roach  Garratt. 

A  person  who  TUTANNItJG  moved  to  inrol  the  name  of  BIr.  Otarrait 

xbitted  an  on  payment  of  1«.,  in  order  to  enable  him  to  prac> 

attorney  ^^  ^  ^^  attorney  of  this  court  in  actions  againat  per«- 

Geo,  4.  &  1  sons  residing  in  Wales,  under  11  Geo.  4.  &  1  WUL  4. 

(23d  Jti/v  ^^  ^'  '^^*  ^  ^^*    ^  order  to  show,  as  required  by  diat 

1830,)  and  sectionj^  that  he  was  a  person  who,  at  the  passiiig  of 

hfs  certificate  ^^^  ^^^  ^n  the  23d  July  1830,  was  admitted  an  attor- 

to  practise  m  ngy  ^ji  j  ^|^g  (h^Q  practising  in  a  court  of  great  aes- 

a  court  of  *  o  o 

preat  session    sion   in    Cheshire  or  WaleSf   an   afl^avit  was  read 

in  Wales,  but 

had  ceased  to  practise,  and  was  not '^ then  practising:  Held  that  he  wai  not 

entitled  to  be  inrolled  aa  attorney  of  a  superior  court  under  St  10.  of  that  act/ 
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stating  that  he  was  admitted  an  attorney  in  a  court  of       1834. 
gieat  sessions  in  1823  and  took  out  his  certificate^  but      ^^^^ 
haying  married  before  the  year  expired,  had  since     GAiaATT. 
ceased  to  practise.  [BollandB.  citedJEx parte  Readia).] 
There^  a  party  who  had  been  admitted  an  attorney  in 
a  conrt  of  great  sessions  in  Wales,  without  having  taken 
out  a  certificate  before  23d  July  1830,  was  held  not 
entitled  to  be  inrolled  an  attorney  of  the  court  of 
King's  Bench  under  the  above  act*  as  not  being  then 
actually  practising ;  whereas  this  applicant  had  taken 
out  hia  certificate,  and  is  within  the  equity  and  mean- 
ing of  the  statute. 

Bayuy  B. — The  right  here  claimed  depends  on 
die  express  enactment  of  11  Geo.  4.  &  1  WiU.  4.  c.  70. 
s.  16*  by  which  persons  who  shall  have  been  admitted 
attomies,  and  shall  then,  (viz.  at  the  passing  of  that  act, 
viz.  23  July  1830,)  be  practbing  in  any  of  the  courts 
of  great  sessions  in  Wales,  shall  be  entitled,  on  payment 
of  1«.»  to  have  their  names  inrolled  in  each  of  the 
superior  courts  at  Westminster,  and  be  allowed  to  prac- 
tise in  such  courts  in  all  actions  against  persons  resident 
at  the  commencement  of  the  suit  within  the  county  of 
Chester  or  principality  of  Wales.  As  the  present 
applicant  was  not  **  then  practising**  in  a  court  of  great 
sessions  be  is  not  within  the  words  of  the  act,  and  the 
court  baa  no  power  to  assist  him. 

Mannuig  took  nothing  by  his  motion. 

(a>  1  B.  &  Adol.  957.  BU.  1831. 
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1834.  The  Attorney  General  against  Duffy. 

(Revenue  Case.) 


A  defendant     rpHE  defendant  had  been  served  with  notice  to  ap- 
infoimfttion  pc^i*  ^o  an  information  against  him  for  certain 

may  defend  in  offences  affainst  the  excise  laws,  and  obtained  a  rule 

forniH  pauperis  ® 

on  an  affidavit  to  be  admitted  to  defend  in  forma  pauperis,  and  to  have 

worth  5/!  ow  *  copy  of  the  information  gratis,  on  affidavit  that  he 

and  above  his  was  not  worth  51.  over  and  above  his  wearing  apparel. 

T?^?hout  certifi-  Tancred  for  the  Crown  showed  cause,  that  S  &  4  IF.  4. 

cate  by  coun-   c.  53.  s.  97.  only  extends  to  informations  for  offences 

merits.    Bat    against  the  smuggling  acts,  and  does  not  apply  to  excise 

such  a  defend-  informations;  also  that  a  certificate  of  merits  signed 
ant  18  not  en-    ,  ,  .  .  ,   -     ,.  .       . 

titled  to  a        by  counsel  was  as  requisite  to  defending  as  to  suing  in 

ktormation      ^^rmft  pauperis.    There  is  no  instance  of  granting  a 
and  can  only    copy  of  an  information  as  prayed.     Per  Curiam, — ^No 
over  to  him  by  ^^PX  ^^  *^®  information  having  been  furnished  to  the 
the  officer,  in    defendant,  and  the  notice  to  appear  being  couched  in 
pleading  then    terms  too  general  to  show  what  the  offence  charged  is, 
or  at  a  future    j^q^  could  the  defendant  swear  or  his  counsel  certify 
that  he  had  a  good  defence  on  the  merits  ?  In  the  com- 
mon case  of  a  plaintiff  suing  in  form&  pauperis,  the 
defendant  is  put  to  inevitable  expense  by  the  leave 
granted  so  to  sue ;  on  which  account  the  certificate  of 
counsel  is  required,  besides  the  mere  affidavit  of  poverty. 
As  to  allowing  the  copy  of  the  information,  the  course 
of  the  King's  Bench  before  60  G.  3.  &  1  6. 4.  c.  4. 
8.  2.  was,  that  the  officer  called  up  the  defendant,  and 
after  reading  over  the  whole  charge  to  him,  asked 
him  whether  he  chose  to  plead  then  or  to  take  time  to 
do  so  at  a  future  day.  We  will  direct  the  clerk  in  court, 
on  the  part  of  the  crown,  to  attend  for  that  purpose 
to-morrow,  and  at  another  day,  if  requisite,  to  take  his 
plea.    Next  day  the  officer  having  read  the  information 
to  the  defendant  in  court,  he  pleaded  not  guilty,  which 
plea  was  recorded  (a). 

(a)  No  defendant  can  defend  iu  (otnA  paoperis  in  a  ct? il  action.  Bol- 
lock's Costs,  td  ed.  tt9 ;  Barnes,  Sf 8. 
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1834. 
Finch  against  Cocker.  v^n^-^/ 

A  Rule  was  obtained  for  delivering  up    the   bail-  Kit  is  made 
-,         _  „_  ,,1  1      thewbiectof 

bond  to  be  cancelled,  on  the  ground  that  the  a  motion  for 

defendant's  real  name  was  Cocken,  and  not  Cocker,  in  PT^"^'|jf 
which  he  had  been  arrested.    The  affidavit  in  support  be  cancelled^ 
of  the  rule  was  entitled  Finch  v.  Cocker.    Cause  was  fenjant  was 
shown,  that  it  ought  to  have  been  entitled  Finch  v.  arrested  by  a 
Cocken,  (sued  by  the  name  of  Cocker).    And  that  in  J^'^lllffidavit' 
Shaw  V.  Robinson  (a),  the  court  said,  the  defendant  »?JJ>^d  be  en- 
should  have  described  the  cause  in  the  affidavit  as  he  defendant's 
contended  it  should  have  been  described  m  the  writ  JJ^u^ed^bTthe 
The  court  refused  to  suffer  a  renewal  of  the  motion  on  name  of '^  (the 
an  amended  affidavit,  saying,  the  motion  sought  to  ''"^"^  name), 
establish  a  strict  and  unimportant  objection,  while,  on 
the  other  hand,  the  objection  to  the  title  of  the  affidavit 
was  valid.   Rule  dbcharged  without  costs,  the  defend- 
ant being  allowed  four  days  time    to  put   in  bail 
Bowling  for,  Barstow  against  the  rule. 

(a)  8  D.  &  R.  4t3. 


Herbert  and  Another,  Executors,  against 
PiooT,  Bart« 

ASSUMPSIT  by  two  of  four  executors  of  Herbert,  Two  of  four 
co-executors 
deoeased,  to  recover  90/.  for  goods  sold  and  de-  proved  the 

liveted,  and  work  and  labour  by  testator.  The  defend-  ^f '^^^"old 

ant  paid  into  court  S7/.  I5s.3d.,  and  pleaded  the  general  and  delivered, 

issuctothe  residue.  Theplaintiffhad  served  the  defend-  fa"irrdone"by 

ant  as  gamekeeper  till  his  own  death,  and  received  money  the  testator. 

r  ^/»i«  it^t.  .        The  other  two 

a«8uch  on  account  of  fish,  &c.,  sold  for  his  master,  released  to  the 

Six  weeks  before  hb  death  he  delivered  an  account  to  defendant, 

who  pleaded 
the  release 

pois  darrein  continuance.    Held,  that  before  the  court  would  take  the  plea  off  the 

^e,  the  pUlntiff  must  tiiake  out  a  case  of  fraud. 
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I8S4.  the  defendant  in  their  usual  course,  in  which  he  stated 
40/.  17$.  to  be  due  to  him  from  the  defendant.  He 
afterwards  delivered  to  the  defendant  two  otha  ac- 
counts, the  one  statbg  that  55Z.  St.  Id.,  and  the  other 
that  13/.  U.  9d.  was  due  from  himself  to  the  defendant. 
He  appointed  the  plaintiffs,  his  relatives,  and  the  de- 
fendant's butler  and  cook,  his  executors.  The  two  latter 
did  not  prove  the  will  or  join  in  this  action,  but  the 
non-joinder  was  not  pleaded  in  abatement  (a).  At  the 
time  the  defendant  was  called  on  to  plead,  he  had  mis- 
laid the  account  of  the  55/.  Is.  7d.  stated  by  testator 
to  be  due  to  him,  and  paid  money  into  court  accord- 
ingly. Afterwards,  and  after  the  cause  was  sent  down 
to  trial,  he  pleaded  puis  darrein  continuance,  a  release 
by  the  two  executors  who  had  not  proved  the  will. 
A  rule  having  been  obtained  by  Bu^  for  setting 
aside  that  plea  and  for  giving  up  the  release  to  be 
cancelled,  the  releasing  executors  swore,  that  in  con- 
sequence of  the  plaintiff's  refusal  to  refer  the  cause, 
they  released  the  action  without  the  defendant's  soli- 
citation or  interference.  The  defendant's  affidavit 
stated  the  same  fact,  and  that  the  testator  had  no 
other  claim  on  him  than  40/.  17«.,  and  that  having  now 
found  the  account  for  55/.  3s.  7J.,  he  had  eomuenced 
an  action  against  the  executors  for  the  balance  due  to 

R.  V.  Richards  showed  cause  for  the  defendant. 
Had  the  release  been  obtained  by  fraud,  the  pluntiffs 
might  have  replied  that  fact,  and  it  might  have  been 
tried  by  the  jury  agsun ;  if  in  point  of  law  the  two 
executors  who  have  not  proved  or  joined  in  the  action 
cannot  release,  that  might  have  been  tried  on  demurrer. 
But  if  the  defendant  had  a  right  to  plead  this  release, 

(a)  See  cases  collected,  1  Chitty  oa  Pleadiog,  4Ui  cd.  It,  IS. 
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the  court  will  not  take  the  plea  off  the  file  unless  fraud  18S4. 
18  shown.  They  did  so  in  Innell  v.  Newman  (a),  be- 
cause the  release  by  the  husband  of  the  suit,  brought  by 
ik  wife  as  executrix  in  his  and  bet  oames^  was  a  gross 
violation  of  the  very  terms  of  the  deed  of  separation, 
by  which  he  secured  to  her  as  separate  property  all 
effects  which  she  might  acquire,  or  which  by  any 
repiesentation  she  or  he  in  her  right  might  be  entitled 
to,  and  covenanted  to  do  no  act  to  impede  the  opera- 
tbn  of  thut  deed,  but  to  ratify  all  proceedings  to  be 
brought  in  his  or  their  names  for  recovering  such  real 
and  personal  estates. 

Buiijf  contrjL  The  questions  are,  first,  whether  the 
release  was  obtained  by  the  defendant  in  fraud  of  the 
pUatiff  *s  right  of  action ;  and  secondly,  whether  the  de- 
fendant was,  in  point  of  law,  in  a  condition  to  plead  a 
release  by  strangers  to  the  record  ?  [Bayley  B.  They 
sre  not  strangle  in  interest.]  The  objection  on  the 
reeoid  may  be  raised  on  error.  It  is  enough  that  the  re- 
lease would  work  injustice,  first,  for  want  of  considera«* 
tioQy  and  aeoondly,  because  the  plaintiff's  widow,  who 
is  admittied  to  be  the  only  person  beneficially  interested, 
VQold  be  driven  to  a  remedy  against  the  eo-exeeutors. 
InMauMtsUpkem  v.  Bro0he{b)f  several  plaintiffs  having 
aued  as  troatees  for  the  creditors  of  an  insolvent,  a 
release  by  <»ie  of  diem  without  consideration  was 
(leaded  piua  darrein  continuance;  but  the  plea  was 
let  aside  without  oosts^  on  the  terms  of  indemnifying 
Ae  ^amtiff  who  bad  released.  Us  name  having  been 
Bsed  without  bis  conpent*  This  release  was  a  devas- 
tavit, and  Bajflejf  J.  rests  his  judgment  on  that  ground 
in  Innell  v.  Newman.  [Bayley  B.  The  husband  there 
did  not  assign  as  a  reason  on  affidavit,  that  the  debt 

(0  4  B.  &  Aid.  419.  (6)  1  Chit.  R.  390. 
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1854.       ^VB8  not  really  due,  and  there  was  no  colour  for  the 
release.] 

BhYLtnt  B. — A  release  maybe  most  mnjust,  in  which 
cfitse'this  fcoort  wt>uld  intetfere;  but  it  may  also  be  the 
tneanih' of  f Lathering  justice,  and  will  then  be  suffered 
to  retrain  on  thd  file.    There  would  be  a  good  colour 
fbt  it  here;  if  the  releasing  parties  had  a  well-grounded 
conviction,  that  no  more  was  due  to  the  testator  than 
the  sum  paid  into  court ;  and  if  the  plaintiffs,  being 
certain' of  tosts  in  case  of  success,  and  not  being  liable 
to  pay  them  in  a  contrary  event,  sue  a  defendant  who 
incurs  the  risk  of  paybg  all  costs  (a).  This  being  an 
action  by  two  out  of  four  executors,  the  defendant 
ptead^  a  lielease  given  spontaneous  by  the  other  two 
executors.  Tbey  ought  to  have  sued,  but  as  no  objection 
has  been  taken  on  the  ground  of  non-joinderj  the  release 
must  be  taken  to  stand  on  the  same  footing  as  if  they 
had  been  co-plaintiffs.    Jones  v.  Herbert  (b)  decides, 
that  a  plaintiff  who  applies  to  set'  aside  a  release  given 
by  a  co-plaintiff,  and  pleaded  puis  darrein  continuance, 
must  establish  a  very  strong  case  of  fraud.     But  no 
such  case  appears  here.    The  accounts  delivered  by 
the  testator  before  his  death,  state  a  balance  in  favour 
of  defendant.    The  defendant  having  mislaid  the  mate- 
rial account  in  his  fiivour,  calculates  on  the  remainderi 
that  27/.  and  a  fraction  is  due  to  the  plaintiff.  That  sum 
he  pays  into  court,  and  offers  to  refer.   This  offer  being 
refused,  the  co-executors  thinking  enough  has  been 
paid,  give  the  release.    The  action  may  be  oppressive, 
and  the  release  faur.    We  ought  to  leave  the  plea  on 
the  record,  in  which  shape  it  may  be  defeated,  if  in 
fact  fraudulent. 

(a)  The  action  was  brought  before  3  ^  4  tT.  4.  c.  4S.  s.  31,  mfi^  p.  tS9» 
ciune  into  operation. 

(b)  7  Taunt.  421. 
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Vaugham  B. — ^In  Artan  r.  Booth  {b\  the  court  of  18M. 
C.  P.  held,  that  if  one  of  two  plaintiffs  release  a  defend- 
ant after  action,  but  without  the  other's  consent,  the  court 
will  not  set  aside  the  release,  unless  fraud  is  clearly  made 
out.  It  is  here  said,  that  the  releasors  are  not  parties 
to  the  record.  They  ought  to  have  been  so,  and  are 
interested  in  its  subject-matter,  and  in  seeing  that  the 
assets  are  not  squandered.  As  no  ground  exists  for 
imputiDg  fraud,  we  ought  not  to  interfere. 

BoLLAND  B. — ^The  question  of  fraud  might  have 
been  raised  in  another  form  before  a  jury,  as  it  ap- 
pears diat  so  tai  from  any  fraud  on  the  part  of  the 
defendant,  the  release  was  given  spontaneously,  and 
from  a  conviction  tiiat  defendant  had  paid  more  than 
was  due.    The  rule  must  be  discharged. 

GuBNEY  B.  concurred. 

Rule  discharged  without  costs  (&)« 

(a)4B.M.19S. 

(h)  See  alio  Djer,  «36  ffisyley  ? .  Layd,  7  Mod.  150.  Alner  v.  Gevrge, 
lCanipb.39S. 


ma 
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1SS4. 


O1LZ.STT  ^tgf^kut  Hiu  and  Aootbar. 


An  order        ^ROVER  agwist  ithaffiogeiv  to  recover  tbe  Taliie 

livery  by  the  Lgndkwnt  C.  B,,  at  GvOeOdy;  tbe  foUowiiig  faoU 
whwfi^e«,of  i*P«««l:  OrUU,  a  country  miller,  having  drawn  a 
twenty  sacks    bill  on  the  plaintiff,  a  iour  dealer,  which  was  dulf 

offlourtothe  .    ,  ,.  ,  ,         ,   -      ,     . 

plaintiff,  (the  accepted,  gave  mm  an  order  on  the  defendants, 
mX°oXt)  ^  wharflngera,  for  twenty  sacks  of  flour^  Plain- 
was  lodged  tiff's  carman  presented  Orbdtt  ddivery  order  for 
with  and  ac-  i^my  ^^]^^^  ^  ^  defendant's  counting-house.  Their 
foreman  answered  that  diey  had  no  more  than  five 
aaoka  to  spare,  and  that  he  might  have  them.  The 
carman  took  the  five  sacks,  having  lodged  the  order 
with  the  foreman,  who  filed  it  in  the  usual  way;  on 
applying  the  next  day  for  the  rest  of  the  flour,  the  de- 
fendant's foreman  said,  you  shall  have  it  as  soon  as  we 
get  some  1  and  to  aaothwr  applieation,  made  very  soon 
after,  answered,  that  the  defendants  had  no  flour  of 
Qrhtffs.  The  defendants'  witnesses,  on  orosa^xa^ 
mination,  would  not  swear  that  there  were  not  fifty 
sacks  of  other  flour  of  OrhelVs  on  the  wharf  at   the 


I  ac- 
cepted by 
them  in  the 
usual  course 
of  business; 
they  at  the 
same  time  de- 
claring they 
had  but  five 
sacks  to  spare, 
which  the 
party  miffht 
nave,  and  he 
received  ac- 
cordingly. 
On  applica- 
tion lor  the 
rest,  they  de- 
clined to  de- 
liver itj  On     ^i„^  tijg   ^yjgy  ^^g  lodged,  but  said   that  if  there 
trover  brought  ^     ' 

was,  it  was  appropriated  by  other  orders.  No  such 
orders,  were,  however,  produced  by  the  defendants. 
It  was  also  sworn,  that  the  plaintifi^s  carman  had 
SatYe^ew  lodged  an  order  for  five  sacks,  "  ex.  20,"  but  it  was 
that  0.  had     ^ot  produced.    For  the  defendants  it  was  contended, 

any  other  flour    ,,««.  .«  i<%/ii,  « 

in  the  defend-  that  as  the  fifteen  specific  sacks  of  fiour  had  not  been 
ants'  posses- 
sion^ and  the  defendants  did  not  produce  any  delivery  orders,  by  which  anj  such 
flour  had  been  previously  appropriated  by  0.  The  jury  found  that  the  defeadants 
had  accepted  tne  order  generally,  and  gave  a  verdict  for  the  plaioti£f  for  the  talue  of 
the  fifteen  sacks.  The  court  refused  to  disturb  the  verdict,  and  held  that  trover 
was  maintainable,  as  the  defendants  had  not  limited  their  acceptance  of  the  order 
to  any  minor  quantity  of  0/f  flour  then  in  their  hands,  or  alleged  that  they  oiast 
ftelect  the  sacks  to  be  delivered  to  the  plaindff. 


against  them 
by  the  party 
named  in  the 
order,  it  did 
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fldeetod  or  uppropriated  by  the  whaxflDgen,  do  pro-       IBM* 
pertj  in  them  passed  to  the  vendee  to  enable  hhn  to     ^^"*^ 
mamtain  trover.  For  <lie  plaintiff  it  was  answered,  that         ^ 
tke  defendants'  aeceptance  of  the  detiveiy  ordef  fbr  ^^^'J^ii^ 
twenty  aacksi  was  a  virtod  appropriation  of  that  quan« 
%  te  hb  use,  and  that  die  snbaequent  demand  and 
lefuaal  were  therefore  eridenee  of  a  oonversioil.    The 
kmed  Chief  Baron  left  it  to  the  jury  to  sajr,  Whether 
there  was  an  acceptance  by  the  defendant  of  the  Ofdet 
for  twenty  sacks  ?  The  jury  found  there  was,  and  gave 
aieidiot  for  the  fdwitiff  for  the  value  of  the  fifteen 
licks. 

A  rule  having  been  obtained  for  a  new  trial, 
Johi  WiUmm  showed  cause.  The  rest  of  Ori$ie$ 
iloiir  on  the  defendant's  wharf  was  aaid  to  be  appro* 
piiated  by  other  orders,  admitted  to  be  in  the  defend- 
ttt*8  possession,  but  not  produced.  [Lord  I^ndhurH 
C.B.  The  case  wait  to  the  jury  on  the  credit  due  to 
the  statement,  that  die  apprcqprialMin  had  taken  place 
by  those  erdore  whidi  were  not  produced.  That  is  the 
whole  caae^  and  the  finding  of  the  jury  on  !t  dispoiee 
ofthekw.]    The  CmtI  then  called  on 

BosQioi  Seiji.  and  SofgiM  to  support  the  ruk^ 
Th»  rsmainii^  fifteen  sacks  were  to  be  sdected,  not  by 
theplaintiKbutbythe  defendants  fiom  OrMI*«ollher 
ftmi^  as  only  five  were  delivered  lo  Ae  plaint^.  Then 
tiover  inD  not  Ke  for  fiftem  spedfic  sacks,  while  un« 
ftppitqpiiated  to  tfie  plaintifl^  th?  properlgr  not  htfving 
pssfled  out  of  OrMl  Hanson  v.  Meyer  (a)^  Mug^  vi 
iii»Hi  (h\  AfisHn  v.  Craven  (e).  In  BwAy.  J}avU{4) 
I^  ElUmboTough  fuid  Le  Bkmc  J.  say,  if  something 
^  te  be  done  to  ascertain  th^  Hidividuali^  q{  (^< 

(i)  6  But,  6f  5.  614.  Buuth  cue.    (6)  1 1  East>  «10.  Torpentine  tMi 
(j)  4  Taunt.  644.  (d)  S  M.  &  S.  59t. 
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1884.       thing  to  be  delivered,  die  order  to  deliver  entered  in 
G^EfT      *^^  wharfinger's  books  did  not  operate  as  a  complete 
«.  delivery.     [Vaughan  B.   That  case  tarns  on  the  neces- 

md  Aaither.  ^^^  ^  weigh  tbe  mats,  in  order  to  ascertain  the  quan- 
tity to  be  delivered.]  Weighing  was  only  one  cir- 
cumstance. [Bayley  B.  Where  the  article  is  to  be 
weighed|  the  property  does  not  pass  to  vendor  till  the 
weighing  takes  placet  and  then  only  in  the  part 
weighed.] 

Lord  Ltndhurst  C.  B.— It  appears  to  me  that  the 
question  of  law  sought  to  be  raised  in  this  case,  has  been 
decided  by  the  facts  found  by  the  verdict.  The  order 
presented  to  the  defendants  on  the  plaintiflTs  behalf  was 
this : ''  Mrs.  E.  Hill  &;  San,  please  to  deliver  to  Mr.  GiUett 
twenty  sacks  of  household/*  and  was  signed  by  OrbelL 
That  order  was  lodged  with  and  filed  by  the  defendants 
in  the  manner  that  orders  accepted  generally  were  filed 
by  thepi  in  the  usual  coui^se  of  business.  The  jury  did 
not  believe  that  it  was  not  accepted  generally.  There 
was,  however,  evidence  that  on  the  same  day  another 
order  was  lodged  for  five  sacks  ex.  20:  but  it  was  not  pro* 
duced  by  the  defendants,  on  whose  files  it  would  have 
been  vath  the  other  order  for  the  twenty  sacks ;  nor  did 
tiiey  shew  it  to  have  been  lost ;  on  the  other  hand,  the 
acceptance  by  the  defendants  of  the  order  to  deliver 
OrbelVs  twenty  sacks,  afforded  evidence  that  they  had 
that  quantity  of  his  on  their  premises  at  the  time,  with- 
out any  distinct  proof  on  their  part  that  they  had  more 
of  his  flour  than  those  twenty  sacks ;  or  that  if  they  had, 
they  were  appropriated  to  other  orders.  Then  if  the 
jury  believed  that  OrbeWs  flour  was  not  appropriated 
by  any  other  orders  of  his,  the  point  of  law  does  not 
arise  s  biit,  suppose  that  the  defendants  had  fifly  sacks 
of  OrbelFs  flour,  and  accepted  an  order  to  appropriate 


and  Another. 
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twenty  of  tbem  to  the  plaintiff,  could  not  he  bring       1831. 
trover  for  the  twenty  ?  (a)  ^tT^*^ 

GlLLETT 
V, 

Bayley  B. — The  order  to  the  defendants  heing  ^P'*^. 
general  to  deliver  twenty  sacks  of  household  flour  to 
the  plaintifi^  they  must  have  known  whether  they  had 
more  or  less  than  that  quantity ;  and  if  they  had  less, 
might  have  accepted  the  order  for  the  actual  quantity, 
by  indorsing  it  accordingly.  That  course  would  have 
prevented  the  contradictory  statements  of  the  wit* 
nesses ;  but  there  was  no  evidence  of  their  acceptance  to 
a  limited  extent  only  and  not  generally.  The  verdict 
for  the  plaintiff  appears  to  me  to  be  consistent  with  the 
evidence.  On  the  other  point,  as  to  the  form  of  ac- 
tion, I  am  of  opinion  that  the  action  of  trover  was 
maintainable.  The  cases  alluded  to  for  the  defendants 
may  be  divided  into  two  classes ;  one  in  which,  though 
a  bargain  and  sale  of  the  specific  goods  has  taken  place, 
yet  as  something  remains  to  be  done  to  them  by  the 
seller,  the  property  remains  in  him  till  that  is  done,  and 
does  not  pass  to  the  vendee,  so  as  to  enable  him  to 
maintain  trover.  The  other  class  is  where  the  bargain 
is  for  a  certain  quantity  of  goods  ex  a  larger  quantity(£), 
and  the  vendor  has  a  power  to  select  what  part  he 
chooses  to  deliver,  his  ability  to  deliver  that  quantity 
not  being  at  an  end,  e.  g.  by  fire,  &c.  For  example, 
if  the  seller  is  to  deliver  a  quantity  of  oil,  the  bulk  of 
which  is  to  remain  in  his  possession,  there,  before 
a  division  takes  place  by  the  vendor,  no  individuality  is 
ascertabed  in  the  part  sold,  so  as  to  sustain  an  action 
of  trover  or  assumpsit  for  goods  bargained  and  sold  by 
^e  vendee  (c).    But  those  cases  do  not  bear  on  the 

(«)  See  JadoM  ▼.  Andermn,  4  Ttont  t4. 

(^)  Bittfc  V.  Davii,  t  M.  &  S.  397 ;  ShepUy  ▼•  Dam,  5  Taunt.  617. 

(0  See  WaUace  ▼.  Breeds,  13  Eait,5fS ;  WhUetunite  ▼.  Fntt,  It  Eatti 
6H;  Whiu  T.  WiUa,  5  Taunt  176;  1  Manb.  R.  t58.  S.  C;  Winhr. 
^a.9B.&Cr.372. 
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present  question.  The  order  of  OrbeUwas  to  ddiver 
twenty  sacks  to  the  plaintiff,  nor  did  it  appear  diat  the 
plaintiff  knew  Orbell  had  more  flour  there  than  the  twenty 
sftcks.  The  acceptance  of  that  order  by  the  defendants 
in  the  usual  manner^  and  without  restriction  or  sayUig 
Aey  should  select  what  sacks  they  should  deliver,  ad* 
mitted  that  they  had  those  speciflr  sacks  of  flour  of 
OrhM$^  which  they  were  content  to  hold  for  or 
deiifer  to  the  plaintiff>  according  to  OrMfs  order. 
Their  subsequent  declaration  that  they  had  not  the 
twenty  aacks,  or  twenty  sadcs  unappropriated^  is  at 
variance  with  dieir  previous  acceptance  of  die  order. 
That  acceptance  having  been  generali  die  property  in 
the  twenty  sacks  passed  from  OrheU  to  the  present 
plaintiff,  and  this  action  of  trover  is  sustainable. 


*  VAtroHAV  B.~The  defendants  attorned  to  the  de- 
livery order,  and  acknowledged  the  plaintiff's  right  to 
call  on  dtem  for  twenty  sacks  when  he  pleased.  There 
is  np  satisfiu^ry  evidence  that  they  had  more  then 
twenty  sacks  of  OrbelTs  flour.  But  if  they  had,  and 
had  required  time  ia  select  which  sacks  they  should 
deliver,  or  appropriate  to  the  order  presented  on  behalf 
of  the  plaintiff,  it  might  have  been  questioned  whether 
before  that  appropriation  trover  would  lie.  But  here 
their  refusal  to  deliver  the  residue  of  the  fliour  after 
accepting  the  order  generally,  and  delivering  part,  was 
suflMent  evidence  of  a  ponversion  by  them. 


€h7BKST  B.  conmined. 


Rule  diacharged. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  iB5 

ISM. 

MiLBSj  Assignee  of  Faux»   a  Bankrupt^  against 
Gorton  and  Oihera* 

TROVER  for  hops,  sold  by  the  defendants  to  Faux,  A  quantity  of 

before  he  became  bankrupt.    Flea:  general  issue*  chased  from 
The  cause  came  on  to  be  tried  before  Oumey  B.  at  ^'^^f *'^f,"^f?f* 

^  in  Aprd  1831, 

the  second    sitting   for  Middlesex,   m   Easter  term  the  invoice  of 
ins,  when  a  verdict  was  found  for  the  plaintiff  for  £td^thr 
SSiL  7s.  6d,  sutyect  to  the  opinion  of  this  court  on  the  ^ords "  on 

ftDowiOgcase.  hops  remained 

On  the  16lb4pn;  1831,  Ftmx^  who  fffMided  then  '"t^e  seller's 

_ .      .      ,  ,.!,,/♦,  ,       warehouse, 

St  Btnmnfihawi,  contracted  with  the  defradantSj  who  and  a  bill  ac- 
sie  bop  merchant«»  resident  in  London,  for  the  pur-  ^^^J^J^^^ 
chase  o^  and  they  sold  to  him  twelve  pockets  of  afterwards 
Kmi  hops,  and  ten  pockets  of  Sussex  hops;  and  on  ^eir"i^^^t 
die  i4th  of  the  same  month  he  received  at  JBirmng-  ^^^^^  ^^^^y 
ham,  from  the  defendants,  an  invoice  of  the  faid  bops>  getting  it  dls- 
of  which  the  foUowing  is  a  copy.  Duri^^the 

•*Mr.  Richard  Faux,  London,  April  68rf,  1831.  that  bill,  part 

Bought  of  Oorton,  Johnson,  &  Co.  hop  merchants,  ^^  delivered, 

Aldermary  Church  Yard,  Watlina  Street        in  pursuance 
•^  of  the  buyer's 

CBcb  podLet  were  stated)  making  18«wt.  Stqn,  lUbs.  who  paid  the 

at  89s 76    5    0  wareoouse 

10  pockets  do.  Norrit,  Ton  Street  1830,  (here  the  weights,  b*"^^*^^? ^ 

te.  were  stated  as  befbre)  making  16cWt  Oqrs.  lib.  ld<    1    6  Afterwards 

»...» 100  and  before  the 


bill  became 


£909    8    6  due,  the  ori- 
'■■  i>i        I    ginal buyer be- 
*'  At  Itent.''  came  bank- 

rapt,  and  it  was 
dishonored 
at  maturity. 
i,ttet  thodgl  Ihs  teAars  mi|^t  not  have  a  ri^ht,  while  tlUB  bill  remained  out- 
standing, to  part  with  the  hops  remaining  in  their  possession,  the  assignee  of  the 
orig^lal  buyer  could  not  maintain  trover  for  them  without  actual  payment  of  the 
pma  Kgratd  en,  as  well  m  of  the  waftikiilse  mat,  iw  hanog  only  the  right  of  pro- 
perty, without  that  of  possession. 
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1884^  '^^  B*^  ^"'^  ^  ^  ^'^"^  ^"^  leceiTed  from  the 

defendante  a  letter,  the  foDowiog  of  which  is  a  copy. 

^Sir,— AboTe  we  hand  jaa  an  inyoice  of  your  oblig- 
ing order  to  Mr.  HmnL  The  quality  of  each  lot  is 
a  aampley  and  we  are  anre  wiD  please  you.  We  should 
think  the  sudden  dissolution  of  parliament  will  create  a 
dedded  improrementin  the  hop  market.  Your  further 
commands  win  oUige,  &c.** 

(Signed  by  the  defendants.) 

It  appeared  in  evidence  on  the  trial,  and  was  so 
found  by  Ae  jory*  that  a  certain  bill  of  exchange  for 
2092.  bearing  date  in  Mag  18S1,  drawn  by  the  defend- 
antsi  payable  to  their  own  order,  on  the  said  Fimx, 
and  accepted  by  him  at  three  months  after  date,  was 
given  at  the  solidtadon  of  the  defendants,  in  payment 
of  the  hops  contained  in  the  said  invoice  of  244h  April 
This  bin  was  indorsed  by  the  defendants,  and  dis- 
counted by  them  at  the  bank  of  Lvbhock  &  Co.  on 
15th  June  1831 ;  but  it  was  not  paid  when  due,  the 
said  FoMX  having  in  the  meantime  been  declared  a 
bankrupt.    AJU  the  hops  except  the  samples  deUvered 
remained  in  the  warehouse  of  the  said  defendants,  until 
as  hereinafter  mentioned.    On  25th  ilfay,  the  said 
Pamx  sold  to  one  W.  Whitekouse  the  ten  pockets  of 
Snsies  hops  which  formed  one  of  the  lots,  and  part 
of  the  hops  contuned  in  the  said  invoice.    A  few  days 
after  this  sale  the  said  Faux  wrote  to  the  defendants 
requesting  them  to  transfer  the  ten  pockets  to  Mr, 
WMtehaute,  and  send  him  samples  of  each  pocket;  to 
which  the  said  Fauf  received  from  the  defendants  a 
letter  in  answer,  the  following  of  which  is  a  copy : — 

''  Dear  Sir, — Herewith  you  wiU  receive  samples  of 
hops  which  we'  have  transferred  agreeably  to   j^our 
order,  &c.  &c. 
London,  June  4ib,  1881.**    (Signed  by  the  defendants.) 
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On  4th  JuTie  1831,  the  hops  so  purchased  by  the    .  .1834. 
said  W.  Whitehouse  were  transferred  by  the  defendants,      ^-^v*"**^ 
by  the  said  order  of  the  said  R.  Faux^  to  th^  said  W.  '"* 

Whitehouse.  On  the  2d  Jnly  following  they  .were  ^^^^.^^ 
forwarded  to  him  at  Birmingham  by  the  d^f^^ndants, 
and  he  paid  them  on  demand  4fS.  2d,  for  warvQbouse 
room  for  the  same  for  one  month.  The  said  JR.  Faux 
having  complained  to  the  defendants  of  the  quality 
of  these  hops  sold  to  W.  Whitehouse  on  29th  June 
1831,  received  from  the  defendants  a  letter  with 
reference  thereto,  from  which  the  Allowing'  is  an 
extract : — 

"When  the  hop  market  Is  hearr^  every  purchaser 
is  a  complainant,  and  so  it  appears  the  buyer  of  your 
Norris  is ;  the  lot  is  a  very  even  one,  as  much  so  as 
you  will  find  in  general.  We  sent  you  samples  of 
each  pocket,  and  we  are  sure  you  -would  have  com- 
plained, if  the  average  was  not  correct.  ^  We  are 
persuaded  your  buyer  has  no  cause  to  ohjict  to  fulfil 
his  contract,  if  you  sold  the  Idt  by  your  samples. 
We  advise  you  not  to  listen  for  one  moment^  to  such 
an  objection,  which  is  only  made  beo&use'  the  market 
IS  dull. 
London,  June  28th  1831."        (Signed  by  defendants.) 

On  6th  July,  the  said  M.  Faux  becaifab  -bankrupt. 
The  twelve  pockets  of  hops  which  formed  the  other 
lot,  and  for  the  recovery  of  which,  the  present  action  is 
brought,  were  in  the  warehouse  of  the  defendants  at  the 
time  of  the  bankruptcy  of  the  said  iZ.'/btur,  and  have 
so  continued  ever  since.  The  plaintiff  is  the  assignee 
of  the  estate  and  effects  of  the  said  R.i  Faux.  A  demand 
by  the  plaintiff  on  defendants  of  the  hof>6>  and  an  offer 
by  him  to  them  to  pay  them  the  warehouse  rent  for  same, 
was  proved,  as  alsoa  refusal  by  thedefendants  to  deliver 
them  up,  on  the  ground  of  their  being  theif  property. 
The  question  foi^  tbe  decision  of  tbe  court  is,  whether, 
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Miles 
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Gorton 
and  Others. 


under  the  circumstances  stated^  the  plaintiffj  as  such 
assignee,  is  entitled  to  recover  the  value  of  the  twehe 
pockets  of  bops.  If  the  court  should  be  of  this  opinioni 
the  verdict  to  stand,  otherwise  a  nonsuit  to  be  entered. 

FoUeti  for  the  plaintiff.  The  assignee  is  entitled  to 
recover  the  value  of  the  t^velve  pockets,  because  the 
defendants,  the  sellers,  by  charging  the  bankrupt  in 
the  original  invoice  with  warehouse  rent,  did  in  fact 
execute  a  delivery  of  them  to  him  as  vendee,  taking  his 
acceptance  in  payment.  That  part  of  the  defendant's 
warehouse  which  was  occupied  by  these  hops  was  that 
of  the  vendee,  so  that  their  transitus  was  at  an  end,  and 
the  defendants  could  not  have  stopped  them ;  ^urry 
V.  Mangles  {a\  Harman  v.  Anderson  (Jb),  Whether 
the  warehouse  rent  thus  stipulated  to  be  charged  was 
paid  or  not  makes  no  difference  ;  part  however  was  in 
fact  paid  by  Whitehouse, 

The  contract  for  both  lots  of  hops  was  entire ;  and 
part  has  been  transferred  and  delivered  by  (he  defend- 
ants to  the  vendee's  order  during  the  time  the  IhU  was 
running.  [Bayley  B.  The  question  is,  whether  the 
defendants  as  sellers  had  a  lien  for  the  price  of  the  whole 
of  the  hops  remaining  in  their  warehouse  '*  at  rent**  i 
and  if  they  had,  whether  it  was  broken  by  the  delivery 
of  part?  (c).  In  Hurry  v.  Mangles^  the  warehouseman 
had  actually  received  the  warehouse  rent  {d).  In  Bloxam 
V.  Morley  (e)  there  was  an  actual  part-payment  for  the 
goods.  A  stipulation  for  paying  warehouse  rent  ma; 
make  this  difference,  that  it  might  create  an  additional 
lien  for  the  rent  besides  the  price.    The  circumstance 


(a)  1  Camp.  452. 

(b)  2  id.  249;  but  see  Bloxam  ▼.  Sanders,  4  B.  &  Cr.  950,  ts  cited 
9  B.  &  Cr.  376. 

(0  See  Bunney  v.  Poynti,  4  B.  &  Adol.  568. 

(d)  So  in  Winki  ?.  Hmall^  9  B.  £(  Cr.  373.         (e)  4  B.  «c  Cr.  951. 
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of  the  bill  outstanding  in  the  hands  of  a  third  person       18S4. 
might  suspend  the  seller's  lien  during  the  time  it  was      v^v^ 
ninningp  and  might  prevent  the  defendants  from  selling        Miles 
the  hops  to  another  person ;  but  will  the  assignee  of  the      Gortoit 
buyer^  whose  right  accrues  in  the  interval,  be  entitled  to    ®"^  Others, 
Boe  for  them  ?]    Part-delivery  may  not  destroy  a  lien 
on  the  other  part  for  the  price,  but  the  delivery  of  part 
may  be  such  as  would  amount  to  a  constructive  delivery 
of  the  whole  in  point  of  law,  so  as  to  put  an  end  to  the 
seller's  right  to  stop  the  rest  in  transitu,  had  it  before 
eMkted;Skibeyy.HepwardandOihersj(a).  Thistrans^ 
action  however  differs  much  from  part-delivery,  for  the 
contract  is,  to  buy  92  pockets  to  remain  in  the  vendor's 
warehouse  at  rent  for  the  whole.    The  buyer  exercises 
control  over  them  by  selling  a  part,  which  are  delivered 
to  his  8ub-vendee,  who  pays  the  rent  for  that  part* 
Had  the  whole  been  sold,  they  must  have  been  de-* 
livered,  as  all,  though  of  different  qualities,  were  sold  by 
one  entire  contract  at  a  rent  for  the  whole.  [Baykjf  B» 
In  Harman  v.  Anderton,  the  goods  when  sold  were  in 
the  warehouses  of  third  persons,  wharBngers,  who 
debited  the  sellers  with  rent  accordingly.     On  the 
buyer's  depositing  the  delivery  order  with  the  wharf* 
ingerB,  they  immediately  transferred  the  goods  to  his 
name,  and  debited  him  with  warehouse  rent.    Mliat 
had  been  the  seUer's  warehouse  became  that  of  the 
buyer.  Here,  the  seller  has  control  over  the  warehouse, 
and  though  the  vendee  may  have  a  right  to  receive  the 
goods  on  paying  the  rent,  I  think  such  payment  in 
respect  of  part,  while  the  rest  remained  in  the  seller's 
hands,  makes  no  difference  as  to  the  property  in  the 
latter.    Though  the  lien  of  the  seller  might  be  sus- 
pended during  the  time  the  bill  was  running,  so  that 
the  buyer  might  then  have  demanded  the  hops,  it 

(a)  2H.BIa.504. 

x2 
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would  revive  as  against  him  if  no  demand  was  made 
until  after  the  bill  was  dishonored,  but  not  against  his 
assignee.]      In   Bloxam  v.  Sanders  {a)    it  was  heldi 
that  though  a  vendee  of  goods  acquires  a  right  of 
property  by  the  contract  of  sale,  he  does  not  acquire  a 
right  to  possession  of  the  goods  until  he  pays  or  tenders 
the  price  of  them,  and  could  not  support  trover  until 
the  right  of  property  and  possession  concur.    But  the 
circumstances  of  that  case  differ  widely  from  the  present. 
There  all  the  acts  of  sale  were  by  the  original  vendor 
by  assent  of  the  buyer  Saxby^  and  no  warehouse  rent 
was  stipulated  for  before  the  settlement  of  accounts; 
whereas  in  this  case,  the  sale  of  part  which  took  place 
was  by  the  vendee  to  a  third  person,  without  intervention 
of  the  original  vendors,  who  acceded  to  it  and  received 
the  warehouse  rent  which  had  been  stipulated  for  in 
the  first  instance.  Again,  as  the  bankrupt's  acceptance 
was  here  taken  for  all  the  hops,  was  discounted,  and  is 
outstanding  in  the  hands  of  a  third  party,  who  might 
have  sued  the  acceptor  before  he  became  bankrupt, 
that  was  as  against  the  sellers,  the  defendants,  sub- 
stantially a  payment  to  them  so  as  to  strip  them  of  any 
right  to  retain  the  hops ;  Bunney  v.  Poyntz  (6).  That 
outstanding  acceptance  would  be  a  defence  to  an  action 
for  the  price  by  the  vendor ;  Kearslake  v.  Morgan  (c). 
In  Homcastle  v.  Fafra»(rf),   the  owners  of  a  sWp 
having  by  charter-party  a  lien  on  the  goods  for  their 
freight  till  the  delivery  of  good  and  approved  bills,  took 
a  bill  offered  them  as  payment,  but  disapproving  of  it 
would  not  relinquish  their  stop  on  the  goods,  yet  after- 
wards negotiated  the  bill.     That  negotiation  was  held 
to  amount  to  an  approval  of  the  bill,  and  to  a  relin- 


(a)  4  B.  &  Cr.  941 .  (6)  4  B.  &  Adol.  568. 

(c)  .5  T.  R.  513.  Hil.  1754.  BayUy  B.   "  That  was  ihc  firtt  case  I  crer 
argoed." 
{d)  3  B.  &  Aid.  497. 


IN  THB  FouRtH  Year  of  WILLIAM  IV.  301 

quishment  of  lien  on  the  goods.     Mr.  Justice  Bayley       1834. 
there  said,  "  If  CampbeU  (the  freighter)  had  consented       T?'' 
expressly  to  this  negotiation,  and  yet  had  agreed  that  v, 

the  plaintii&  should  retain  their  lien  on  the  goods,  he       ^  Others 
would  of  course  have  been  bound  by  that  agreement ; 
but  that  was  not  the  case,  and  if  the  plaintiffs  negotiated 
the  bill  without  such  express  consent  on  his  part,  it 
seems  to  me  that  they  gave  up  their  lien  on  the  goods. 
If  we  were  to  hold  otherwise,  the  consequence  would 
be  this  :  that  Campbell  would  be  prevented  from  ob- 
taining his  goods  in  order  to  enable  him  to  take  up  the 
bill,  and  yet  he  might  be  arrested  on  it  and  compelled 
to  pay  it.    That  would  be  a  great  inconvenience  and 
hardship,  which  ought  not  to  be  imposed  on  him  without 
his  express  consent."    Again,  in  New  v.  Swain  (a)  the 
same  learned  judge  said,  *^  Where  the  owner  of  goods 
sells  on  credit,  the  buyer  has  a  right  to  immediate  pos- 
session ;  but  if  he  suffers  tbe  goods  to  remain  until'the 
period  of  payment  has  elapsed,  and  no  payment  in  fact 
is  made,  then  the  seller  has  a  right  to  retain  them." 
In  no  other  case  where  the  goods  sold  have  remained  in 
possession  of  the  seller,  did  the  vendee  exercise  control 
and  ownership  over  them,  by  reselling  and  delivering 
them  with  vendor's  consent  out  of  the  warehouse  of  tbe 
latter.     Then  the  personal  credit  of  the  vendee  was 
agreed  to  be  taken  in  lieu  of  the  lien,  and  the  assignee 
of  the  buyer,  on  tendering  the  warehouse  rent,  was^ 
entitled  to  take  the  remainder  of  the  hops  from  the 
possession  of  the  seller.      [Vaughan  B.    Winks  and 
another,  assignees,  y.  HassaU{b)  is  nearly  similar  in 
drcumstances.     Bat/ley  B.  That  was  a  question  whe- 
ther the  assignees  of  the  buyer  of  two  pipes  of  wine 
then  in  a  bonded  warehouse,  could  recover  one  of  the 
pipes  which  had  not  been  delivered  without  first  paying 

(«)  1  Danson  &  Lloyd's  Mercantile  Cases,  193* 
(*)  9  B.  &  Cr.  37«. 
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18S4.       the  duty  on  both,  as  the  bankrupt  had  stipulated  to 

do ;  and  the  court  held  that  they  could  not.     Parke  3. 

was  of  opinion  that  the  vendors  had  not  waived  their 

^^J?^      lien  by  giving  a  delivery  order  for  the  whole,  it  not 
una  uiners*    •.«  «  •ii««i_» 

having  been  acted  on  as  to  one  pipe  before  the  buyers 

insolvency.] 

Lloyd  contri  for  the  defendants  was  stopped.  It 
was  stated  on  the  margin  of  the  special  case  that  the 
defendants  would  contend  that  there  had  been  no  de- 
livery, actual  or  constructive,  of  the  twelve  pockets  of 
hops  which  remained  in  their  possession ;  and  that  on 
the  insolvency  of  the  buyer  they  bad  a  right  to  retain 
them  for  the  price. 

Baylet  B.(a)— I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover.  This  action  is  brought  by  the 
assignee  of  a  bankrupt  to  recover  the  value  of  certain 
goods  bought  by  that  bankrupt ;  and  the  question  is, 
whether  the  assignee,  who  stands  in  the  place  of  the 
original  vendee,  would  be  entitled  to'possession  of  them 
without  paying  the  price  agreed  by  the  latter  to  be  given 
to  the  vendors.  The  general  rule  is,  that  if  goods  are 
sold,  without  stipulating  at  the  time  for  particular  terms 
as  to  payment  of  the  price  or  time  of  delivery,  though 
every  thing  the  seller  has  to  do  with  them  is  comfJete, 
and  the  property  vests  in  the  buyer  so  as  to  subject 
him  to  the  risk  of  any  accident  which  may  happen  to  the 
goods  (b),  and  the  seller  is  liable  to  deliver  them  when- 
ever they  are  demanded  on  payment  of  the  price,  still 
there  results  to  the  vendor,  in  respect  of  his  origmal 
ownership,  a  right  to  keep  possession  of  the  goods  till 
he  pays  the  price  agreed  on  for  them.  Therefore,  in 
the  interval  before  the  bill  was  given  for  the  price, 

(a)  Lord  Lyndhur$t  was  sitting  iu  eqaity,  BoUand  B.  at  nim  frhu* 
lb)  See  Tarling  v.  Baxt^,  6  B.  &  Cr.  360. 
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there  u  no  doubt  that  the  seller  might  have  retained 
the  hops  till  satisfied  for  the  price.  After  the  bill  was 
given  for  the  whole  price,  the  condition  of  the  parties 
was  varied  to  a  certain  extent  only.  It  gave  the  buyerj 
before  his  insolrencyi  control  over  the  whole  of  the 
hops,  and  during  the  period  of  its  running  he  might 
have  insisted  on  the  whole  being  delivered  to  him  or 
his  order.  Thus,  when  he  gave  Whitehouse  the  de- 
livery order  for  the  Sussex  hops  he  had  a  right  to  do 
80.  That  is  consistent  with  Hurry  v.  Mangles,  for 
ihe  security  there  outstanding  had  been  taken  by  the 
vendors,  its  original  holders,  as  a  valid  security.  Those 
ten  pockets  were  actually  delivered  according  to  the  right 
to  direct  that  delivery  which  the  buyer  had  before  his 
insolvency.  However,  they  were  not  delivered  under 
such  circumstances  as  would  make  an  incomplete  de- 
Bvery  of  them  a  delivery  of  the  remainder  (a) ;  but  the 
delivery  was  pro  tanto  only,  leaving  to  the  vendors  the 
same  right  to  insist  on  payment  for  the  residue  as  they 
would  have  had  if  no  part  had  been  delivered.  The 
buyer  afterwards  became  bankrupt,  and  his  acceptance 
was  dishonored  while  the  twelve  pockets  remained  in 
die  seller's  hands.  I  am  of  opinion,  that  no  payment 
having  been  made  by  the  bankrupt,  and  nothing  equi- 
valent to  it  having  since  taken  place,  the  assignee 
cannot  demand  the  remaining  hops  without  actual  pay- 
ment for  them.  It  has  been  argued,  that  as  the  bill 
drawn  by  the  defendants  on  and  accepted  by  the 
bankrupt  is  still  outstanding,  the  sellers  could  not 
retain  these  hops  (b).  It  is  true  that  owing  to  that  cir- 
cumstance they  may  not  have  that  complete  control 
over  them  which  it  would  be  necessary  to  have  in  order 
to  confer  a  complete  title  on  another;  but  still  their 
right  to  retain  possession  till  the  payment  stipulated 
for  will  not  be  affected.     Stress  has  been  laid  on  the 

(«}  See  pp.  301,303. 


1834. 

MlL«8 

V. 

GORTOK 

and  Others. 
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Miles 

V. 

Gorton 
Slid  Others. 


facty  that  by  the  original  contract,  while  the  hops  re- 
mained on  the  vendor*s  premises  warehouse  rent  was  to 
be  charged  for  them.  Had  it  been  all  actually  pud,  it 
would  have  made  no  difference  in  my  judgment  as  to 
right  of  property  in  the  buyer,  and  that  of  possession 
in  the  sellers  (a).  In  Hurry  v.  Mangles  (6),  not  only 
was  the  warehouse  rent  paid  to  the  defendants,  but  the 
claimants  of  the  oil  had  paid  the  insolvent  its  price. 
But  if  the  sellers  had  originally  a  right  to  hold  tlie  hops 
till  payment  of  their  price  and  of  the  warehouse  rent 
also,  the  payment  of  that  rent  only  will  not  entitle  those 
who  represent  the  buyer  to  have  the  possession  of  the 
hops  without  payment  of  the  price.  Here,  the  contract 
is  only  a  stipulation  that  warehouse  rent  is  to  he  paid. 
That  does  not  make  the  seller's  warehouse  that  of  the 
buyer,  but  is  only  an  intimation  that  in  addition  to  the 
price  of  the  article  another  price  is  also  to  be  paid  for 
the  room  it  may  continue  to  occupy  in  the  seller's 
warehouse.  Thus  in  the  interim  the  goods  were  to 
remain  in  the  custody  of  the  original  owner,  whose  right 
to  keep  them  till  the  contract  was  fuliilled  by  payment 
of  the  price,  was  entire  while  all  the  goods  remained, 
and  became  divisible  when  part  was  taken  away.  Then 
the  plaintiff  being  identified  in  interest  with  the  bank* 
rupt  whom  he  represents,  cannot  recover  the  value  of 
the  hops  without  previous  payment  for  them. 


Vaughan  B. — In  order  to  maintain  thb  action  the 
right  of  possession  must  concur  with  that  of  property 
in  the  bankrupt.  The  right  of  property  appears  to 
be  in  him,  and  he  had  a  right  to  demand  possession 
during  the  running  of  the  bill ;  but  when  the  period 
arrived  at  which  it  was  dishonored,  the  sellers  might 
avail  themselves  of  the  possession  of  part  to  insist  on 


(a)  And  sec  Bhxam  ▼.  Sandert,  4  B.  &  Cr.  947. 
B.  &  Cr.  376. 
(6)  1  Carop.  452. 


Per  Parke  J.  9 
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retaimng  them  in  default  of  payment.  In  Winks  v. 
Hoisall  (a),  Litiledale  J.  expressed  a  distinct  opinion 
that  the  charge  for  warehouse  rent  does  not  constitute 
such  a  delivery  to  the  party  charged  as  would  give  him 
a  right  to  maintain  trover  for  the  goods.  The  actual 
tender  of  the  rent  here  made  would  be  equivalent  to 
payment,  but  that  is  not  material ;  for  as  the  twelve 
pockets  of  hops  were  never  out  of  the  vendors'  pos- 
session, I  am  of  opinion  that  they  might  hold  them 
against  the  vendee  till  the  purchase  money  is  paid. 


305 

1834. 

Miles 

V, 
GORTOK 

and  Others. 


GuRNBY  B. — There  is  nothing  in  the  case  to  show 
that  after  the  dishonor  of  the  bill  the  vendors  should 
not  hold  the  residue  of  the  hops  as  against  the  buyer 
or  his  assignee. 

Judgment  for  the  defendants. 

(a)  9  B.  &  Cr.  375. 


Solly  and  Others,  Executors  of  Chandler,  against 
Hinds  and  Another,  Executors  of  Underdown. 

A  SSUMPSIT  on  a  promissory  note  for  100/.,  signed  A  subscribing 

^  by  Underdown,  Rtid  payable  on  demand  to  Chandler,  J^m^o^* 

for  value  received.  At  the  trial  at  the  Guildhall  sittings  note  expressed 

in  this  term,  before  Bolland  B.,  a  subscribing  witness  to  ^^  demand  for 

the  note  was  called  for  the  defendant,  who  swore  that  valnereoeived, 

Underdown  being  dangerously  ill  at  Ramsgate,  in  August  just  before  it 

1832,  made  his  will,  and  said  he  had  left  Chandlf^  wassigned,the 

'  '  i:i.  k^r  was  re- 

100/.,  for  the  trouble  he  would  have  as  one  of  his  quested  by  the 

executors  after  his  death.    Three  days  after.  Chandler  ^^^f^otl 

came  to  Underdown,  who  was  still  very  ill,  and  said,  legacy  left  him 

by  the  maker, 
who  was  then 

Very  iU,  for  the  trouble  he  would  have  in  acting  as  his  executor.    The  payee  having 

^ied  before  the  maker :  Held,  that  the  f>ayee's  executors  could  not  recover  on  the  note 

MS^inst  those  of  the  maker. 
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1834.  that  ad  he,  Chandler^  was  to  have  1001.  for  what  he  was 
^"^^"^^      to  do  in  executing  his,  UnderdowrCs  will,  it  would  save 

and  Ot^rs  ^^  legacy  duty  (a),  if  Vhderdown  would  sign  a  note  for 
••  the  amount  then.    The  note  in  question  being  pro- 

and  Another,  duced  by  Chandler,  Underdoton  signed  it.  The  sub- 
scribing witness  said,  "  Mind,  the  note  is  given  you  for 
the  trouble  youll  have  after  Vhderdawn's  death." 
Chandler  was  silent.  Six  weeks  after,  Uhderdown, 
having  recovered,  sent  the  witness  to  Chandler  for  the 
note ;  but  he  would  not  give  it  up,  unless  the  100/.  was 
paid  him.  He  died  in  December  of  the  same  year, 
before  Underdoton.  At  the  trial  it  was  urged  for  the 
defence,  that  the  consideration  on  which  the  note  was 
given,  had  failed.  The  learned  baron  directed  a  ver- 
dict for  the  defendant,  giving  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  the  amount  of  the  note  and 
interest. 

FoUett  moved  accordingly.  The  evidence  of  the 
subscribing  witness  was  admissible  to  show  the  agree- 
ment to  be,  that  in  consideration  that  Chandler  would 
undertake  to  execute  Underdaum^B  wiD^  Underdoum 
would  give  him  the  note  in  question  payable  on  de- 
mand ;  but  could  not  be  admitted  to  show,  in  contrtt- 
diction  to  the  terms  of  the  note,,  that  its  payment  was 
to  be  postponed  till  the  payee  had  performed  service 
as  executor,  or  that  it  was  to  be  returned  by  him  if  Uie 
maker  recovered.  Had  Chandler  sued  Vhderdatcn  on 
the  note,  the  day  after  it  was  signed,  must  he  have 
shown  consideration  in  order  to  recover?  [Bayley  B« 
Hactenus,  there  was  no  consideration.  The  consider- 
ation was  the  doing  the  duty  of  an  executor  at  a  future 
period.  It  was  prospective,  and  till  Chandler  was  in  a 
condition  to  fulfil  it,  he  was  not  in  a  condition  to  sue.] 
The  note  is  payable  on  demand }  then  had  Ckamdier 

(a)  As  to  this  see  5  B.  &  C.  501 }  SPii.  568 }  3  B.  &  Aid.  tS6. 
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sued  on  it  in  his  lifetime,  would  it  have  been  a  defence       1884^ 
at  law,  that  the  note  was  not  to  be  paid  till  after      "^T^^^ 
UnderdowiCs  death,  or  till  after  services  were  performed    and  Othen 
by  Chandler  as  his  executor?  In  Rawstm  v.  Walker  {a)       h/',^ 
it  was  held,  that  the  defendants,  who  had  given  a  note   and  Aaotlitr. 
payable  on  demand  as  a  collateral  security  for  goods 
sold  by  the  payees,  could  not  prove  by  parol  that  they 
were  liable  on  a  contingency  only,  because  it  would  be  in- 
consistent with  the  terms  of  the  note.   [Bayley  B. — The 
evidence  here  showed,  that  there  was  no  consideration(&). 
The  time  at  which  payment  was  to  be  made,  is  varied.] 
h  Woodbridge  v.  Spo(mer{c),  parol  evidence  was  held 
badmissible  to  show,  that  at  the  time  of  making  a 
promissory  note  purporting  to  be  payable  on  demand, 
it  was  agreed  that  it  should  not  be  payable  till  after 
the  maker's  death.     Then  who  could  be  sued  by 
Chandler  on  the  note  ?  He  also  cited  Orant  v.  Welch* 
man{d)» 

Bayley  B.— Had  Chandler  acted  as  executor  of 
Underdown,  he  might  have  retained  in  respect  of  this 
note.  The  evidence  proves  that  the  consideration  failed. 
The  authorities  cited  apply  where  a  specific  period  for 
payment  is  fixed.  Here  it  is  not  on  the  consideration 
that  the  time  of  payment  is  postponed,  but  on  facts 
collateral  to  it.  If  the  consideration  could  have  been 
afterwards  supplied,  the  note  might  have  been  sued  on, 
but  not^  in  my  opinion,  during  Underdown^s  Hfe.  In 
Oroht  ▼.  Wehhman  time  was  given  to  pay  part  of  a 
som  due  at  the  time,  and  of  which  the  party  was  then 
only  able  to  pay  a  proportion.    A  note  was  gtven  pay-^ 

(fl)  1  SUrk.  C.  N.  P.  561.  mignb^rau^  C.  J. 

(ft)  The  pmomptlon  arising  from  the  cxpre«sion  In  a  note,  ibiit  it  is 
given  for  zalue  received,  may  be  rebotted  ;  per  Abbot  C.  J.  in  HoUidtuf  t. 
Aildmon,  5  B.  &  Cr.  503. 

(i:)  5  bT  at  Aid.  SSS;  1  Cbitt.  R.  66U  3.C.        (d)  10  East,  S07« 
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able  at  a  distant  day,  but  there  was  nothing  to  prevent 

the  payment  taking  place  in  the  interim. 
Solly 
and  Others 

».  Vaughan  and  Gurmey  Bs.  concurred. 

Hindi 
and  Another.  _   ,        1.1 

Rul^  renised. 


! 


Nicholson  against  Lemon. 

An  alias  or  TUTANSEL  had  obtained  a  rule  for  setting  aside  an 

not^^^nceSlK  ^^^  Capias,  which  had  been  issued  on  the  18th 

*•  ^'J:^*y?  January f  the  first  writ  having  expired  on  the  16th. 
retam  day  of 

the  firet  writ,        Channell  showed  cause.       Section  10  of  the  uni- 
and  their  issu- 
ing is  not         formity  of  process  act  2  W.  4.  c.  39.  shows  that  the 

Mc.  10.  to^any  legislature  fixed  the  time  in  which  a  writ  shall  be 

given  period     continued  by  an  alias  or  pluries,  only  in  the  case  of  its 

piration  of  the  heing  sought  to  prevent  the  operation  of  the  statute  of 

first  writ,  ex-    limitations.     In  other  cases  the  act  prescribes  no  time 

cept  It  issued  , 

to  prevent  the  for  issuing  the  alias  or  pluries,  but  directs  by  s.  12.  that 

tfe  waiute^of   ^^^^  ^^^^  issued  under  its  authority  shall  bear  date  the 
limitations.       day  it  issues. 

Mansel  contra.  The  second  writ  was  not  properly 
continued.  Before  the  act  cited  the  alias  must  have 
been  tested  on  the  return  day  of  the  first  writ.  And  as 
now  the  first  writ  does  not  endure  above  four  months, 
some  entry  of  its  return  should  be  made  on  record  at 
that  time. 

Bayley  B. — The  question  is,  Whether  continuances 
Inight  not  be  entered  at  any  time  in  this  case,  as  was 
the  practice,  to  avoid  the  statute  of  limitations'?  and  I 
am  of  opinioui  that  they  may,  so  as  to  connect  the  alias 
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or  pluries  with  the  first  issued  writ.  It  was  clearly  not  1884. 
intended  by  the  act,  that  the  alias  should  be  tested  of  the 
day  the  first  writ  expired.  The  plaintifi^has  the  whole 
of  that  day  to  execute  the  writ ;  it  may  be  in  a  distant 
county,  so  as  to  need  an  interval  to  get  it  up  to  town 
in  order  to  rule  the  sheriff  to  return  it.  Then  if  there 
may  be  an  interval  between  one  writ  and  another,  is 
there  any  thing  in  section  10  imperative  on  the  plain- 
tifPto  issue  it  within  a  limited  interval  ?  lam  of  opinion 
that  the  provisions  of  that  section  respecting  con- 
tinuation of  writs,  by  which  a  writ  must  be  continued 
within  a  fixed  period,  only  apply  to  cases  where  the 
writ  issued  to  avoid  the  statute  of  limitations,  and  that 
in  other  cases  it  is  not  necessary  to  issue  an  alias  or 
pluries  within  any  given  period. 

Vaughan  B. — The  general  words  of  section  10 
enable  the  alias  to  issue  as  has  been  done  in  this  case, 
and  are  not  restrained  by  the  proviso. 

Rule  discharged  with  costs. 


Iggulden  against  Tbrson. 

A  Rule  had  been  obtained,  calling  on  the  plaintiff  to  An  executor 

show  cause  why  a  rule  of  court  should  not  be  ^^^  pleads 

''  111  non-ft9sump8it 

amended,  by  inserting  the  term  that  each  party  should  and  plene  ad« 

pay  his  own  coste.    The  defendant,  who  was  sued  as  "n\fu^to\be 

executor,  had  pleaded  the  general  issue  and  plene  ad-  general  costs 

ministravit ;  both  which  issues  were  found  against  him.  jf  1,^  sncceeds 

After  motion  to  set  aside  this  verdict,  it  was  agreed  o"  ***«  ^a"®"* 

that  plaintiff  should  take  judgment  for  9S/.  assets     SembU,  No 

qoando  acciderint,  and  that  the  verdict  on  the  second  »®<1*'^»*  **  "f- 
^  '  cessary  to  sab- 

stantiate  be-  ^ 

tweencoansel  what  terms  were  offered  or  accepted  by  them  on  the  hearing  of  a  cause. 
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IOOUI.DBD 


i«8U6  should  be  set  aside ;  the  master,  after  two  hear- 
ings, drew  up  the  rule  accordingly.  Thesiger  against 
the  rule  maintained,  that  the  master's  decision  could 
not  be  impeached*  Hakomh  contr4. — At  the  time  of 
showing  cause  against  the  rule  for  a  new  trial,  the 
counsel  for  the  plaintiff  offered  that  each  party  should 
pay  his  own  costs.  [Bayley  B.  There  is  no  affidavit] 
It  is  unnecessary ;  the  matter  in  questi<Hi  having  passed 
between  counsel,  on  the  hearing  of  a  motbn.  On  the 
judgment  quando  acciderint,  the  defendant  was  not 
liable  to  pay  costs. 


Baylbt  B.-^It  is  confessed  that  the  verdict  should 
have  been  for  the  defendant,  on  the  plea  of  plene 
administravit;  then  had  the  result  of  the  trial  been  the 
correct  one,  the  defendant  would  have  had  the  general 
costs  of  the  cause.  Per  Curiam* — Rule  absolute, 
unless  plaintiff  consents  in  a  week, — No  costs  to  either 
party. 


Jones  cyainst  Roberts,  Executrix. 


non 


Issues  were        ASSUMPSIT  for  an  attorney's  bUl. 

ftnd  notice  of  judgments,  and  plene  administravit  generally. 
'^    ^     ^       cation,  that  one  of  the  judgments  was  satisfied,  but 

Issues  in  fact 


Pleas : 

administravit    praeter    certain 
Repli- 


kept  on  foot  by  fraud.  Issues  in  fact  as  to  rest. 
Rejoinder,  that  the  judgment  was  not  satisfied.  De« 
murrer  thereto.  The  plaintiff  made  up  the  issues  in 
fact,  and  gave  notice  of  trial  for  the  summer  assizes  for 


former  given, 
but  the  plain- 
tiff having 
gone  to  trial, 
|)aid  the  costs 
of  the  daj  on 
motion  in  the 
subsequent 

term.  In  that  term  the  demurrer  was  aicued,  and  the  defendant  had  leave  to 
amend,  on  payment  of  costs.  The  master  disallowed  all  the  plaintiff's  costs  of  tbe 
paper  books  aqd  briefs  which  related  to  the  issues  in  fact,  and  was  hdd  ri^ht. 
In  an  action  on  an  attorney's  bill,  the  bill  had  been  delivered,  but  an  order  for  better 
particulars  by  adding  the  dates  was  aranted,  on  defendants  paying  for  tbe  sama.  The 
plaintiff  charged  for  drawing  as  well  as  copying  the  amended  particulars  of  the  bill. 
The  master  allowed  the  copying  only,  and  was  held  right. 
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Jkkbiffkikire,  which  he  ^fterwArds  eountermanded,  bat       ISSi. 
not  in  time,  and  the  d^ndant  obtained  a  rule  foi     ""^ -"*-'' 
costs  of  the  day.     Upon  the  argument  of  the  demunev         ,, 
[ante,  p.  48,]  the  defendant  had  leave  to  amend  the     I^oBBaTs* 
rejoinder,  by  tr^versiiig  the  keeping  on  foot  by  fraud, 
upon  payment  of  eoets.    Thereupon  all  the   iasuea 
became  issues  of  fact.   The  master,  in  taxing  the  costs 
on  the  amendment,  refused  to  allow  to  the  plaintiff  his 
costs  of  making  up  the  issues  in  iaot,  and  of  the  briefs 
prepared  for  trial,  and  his  other  costs  incident  to  th0 
notice  of  triaL 

Lloyd  moved  for  a  review  of  the  taxation>  o<mtending 
that  the  issues  must  be  made  up  anew,  and  the  briefs 

altered. 

Baylet  B. — The  master  has  thought,  that  the  pro- 
per costs  to  be  allowed  to  the  plaintiff  were  those  to 
which  he  was  put  by  preparing  to  argue  the  demurrer. 
The  issues  in  fact  ought  not  to  have  been  introduced 
uito  the  demurrer  books  (a).  The  master^s  disallow- 
ance of  the  costs  of  making  up  the  issues  in  faot,  stands 
either  on  that  ground,  or  on  this,  that  if  the  pbintiff 
bad  a  right  tp  make  up  those  issues,  the  oosts  will  be  costs 
in  the  cause  i  for  those  issues  will  still  be  necessary, 
with  a  little  alteration  and  addition  occasioned  by  the 
amendment,  the  costs  of  which  will  also  be  eosts  in  the 
cause.  The  plaintiff  has  been  put  in  the  same  situation 
as  if  the  pleadings  had  been  right  at  first 

Another  objecdon  was  then  made  to  the  taxation. 
The  plaintiff's  bill  having  been  delivered,  an  order  was 
made  by  a  baron  for  better  particulars,  with  dates  of  the  . 
items,  the  defendant  paying  for  same.  A  particular  stating 
the  plaintiff's  bill  was  made  out  accordingly,  with  a  fair 
copy  for  plaintiff^s  agents  to  keep,  and  both  were  left 

(«)  Beg.  Gen.  M.  9  0. 4 ;  t  Y.  &  J.  5S0 ;  and  tee  Tldd,  9th  ed.  r39. 
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with  them.  The  master  only  allowed  the  charge  for 
the  copy,  on  the  ground  that  aa  plaintiff,  on  entering 
his  cause  with  the  marshal  for  trial,  would  ha?e  to 
annex  the  particular  to  the  record,  in  obedience  to 
jR^.  Gen.  Trin.  1  W.  4.  No.  6.  [atae,  Vol.  I.  p.  522,] 
the  charge  in  respect  of  drawing  the  particular  woidd 
be  costs  in  the  cause. 


Baylet  B.~The  pkintiff's  bill  of  costs  had  been 
made  out  and  delivered  before  the  order  for  better 
particulars,  by  adding  the  dates.  The  master  therefore 
did  right  in  disallowing  the  charge  for  drawing  the 
particulars,  and  in  only  allowing  for  copying  Aera. 

Motion  reused. 


Where  a  plain- 
tiff who  had 
tued  a  defend- 
ant as  ac- 
ceptor of  a 
bill  got  pay- 
ment from 
another  party, 
and  abandon- 
ed the  action : 
Held  that  the 
defendantywho 
disputed  his 
liability  as  ac- 
ceptor, was 
bound  to  take 
down  the 
cause  by  pro- 
viso, and 
could  not  have 
judgment  as 
mease  of  noDt 
suit,  or  a  pe- 
remptorv 
undertaking 
to  try. 


MoMCK  against  Bonham. 

A  SSUMPSIT.  Indorsee  against  acceptor  of  a  bill 
of  exchange.  The  plaintiff  having  given  notice 
of  trial  without  proceeding  to  trial  accordingly,  a  rule 
nisi  was  obtained  for  judgment  as  in  case  of  a  nonsuit. 
Cause  was  shown  on  an  affidavit,  that  the  bill  had  been 
paid,  the  action  abandoned,  and  that  the  defendant 
knew  of  the  payment  in  November  last.  In  support  of 
the  rule  it  was  answered,  that  as  the  defendant  disputed 
his  liability  as  acceptor,  and  had  not  paid  the  bill  to 
the  plaintiff,  the  latter  was  entitled  to  a  peremptory 
undertaking  in  order  to  recover  his  costs* 

Bayley  B.— a  sufficient  reason  is  shown  for  not 
forcing  the  plaintiff  to  trial,  particularly  as  the  defend- 
ant may  try  the  case  by  proviso,  in  order  to  obtam  his 
costs. 

Rule  discharged. 

Webbtf  for,  Ryland  against  the  rule. 
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1834. 
Turner  and  Another  against  Denman. 

ASSUMPSIT.  The  declaration  stated  the  defendant  Where  the 

to  have  been  summoned  to  answer  the  plaintiffs  in  a  of  a  declnra- 
plea  of  trespass  on  the  case  on  promises.    The  first  ^'^^  ^®*. 

1  .     ./«         .       against  the 
count  was  on  a  bill  of  exchange  by  the  plaintiffs  as  in-  defendant  as 

dorsees,  against  the  defendant  as  acceptor,  alleging  a  Jfif^P/^J^.^^ "" 
promise  by  defendant  to  pay  the  amount  according  to  change,  stat- 
the  tenor  and  effect  of  the  bill,  and  of  his  acceptance  ^fj  to  pay 
thereof.       The    declaration    then    proceeded :"  and  the  bill  with- 
wbereas  also  the  defendant  was  indebted  to  plaintiffs  breacfai!  and 
in  60/.  for  money  lent,  60/.  for  money  paid,  60/.  for  ^'a*  followed 
money  had  and  received,  and  60/.  on  an  account  stated,"  fJr  money 

and  ended  thus:  "and  whereas  the  defendant  after-  ^®'!'»  money 

paid,  &c.  witn 
wards,  on  Sea,  at  &c.,  in  consideration  of  the  premises  a  promise  to 

respectively^  then  and  there  promised  to  pay  the  said  f^^jJe'^^ttcr 

four  last-mentioned  sums  of  money  respectively  to  the  sums^  the 

plaintiffs  on  request;  yet  he  has  disregarded. his  pro*  inrgoe"on^o 

mises,  and  hath  not  paid,  the  said  monies,  or  any  part  state  that  he 

thereof,  to  the  plaintiffs'  damage,"  &c.  regarded  his 

promises,  and 
_  1,1.  .        /•  1        "*^^  "<*'  P^^^ 

Demurrer  to  the  declaration,  stating  for  causes,  that  the  said 
although  plaintiffs  have  in  their  declaration  alleged  ^?d'TaintiS. 
that  defendant  promised  to  pay  the  four  last-mentioned 
sums  of  money  in  said  declaration  to  plaintiffs,  and  has 
disregarded  his  promises,  and  has  not  paid  any  of  the 
said  monies  thereby,  meaning  the  last  antecedent 
monies ;  that  is  to  say,  the  four  last-mentioned  sums  of 
money  therein  mentioned,  yet  they  have  omitted  to 
allege  any  breach  of  the  said  supposed  promise  of  the 
defendant  in  the  said  first  count  of  the  said  declaration 
mentioned:  Also  that  the  declaration  does  not  allege  any 
breach  by  the  defendant  of  his  promise  in  the  said  first 
count  mentioned :  Also  that  there  is  no  such  form  of 
action  as  an  action  of  "  trespass  on  the  case  upon 
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jxotDitea"  but  tbat  the  declaration  should  have  stated 
J      ^        ''an  actkm  on  promises." 
and  Aoother 
Denman.         *^*  Jertis  supported  the  demurrer.     There  is  no 
bf^aeh  in  die  first  count,  and  that  at  the  end  of  the 
second  is  limited  to  the  four  sums  there  mentioned. 


Per  Curiam— Bayley,  Vauohan  and  QtmNBY,  Bs. 

Judgment  for  the  phonliff. 

Dundas  was  to  have  argued  for  the  plaintiff. 


Hardiko  against  Hibel. 

Where  a  de-      A  SSUMPSIT.  The  declaration  of  Michaelmas  tenn 

claretion  stated  in  the  first  count,  that  the  defendant  was 

aJieg^  the 

defendant  to    indebted  to  the  plaintiff  in  50/.  for  work  and  labour 

Ae*pfa1ntiff  b  "  *°  attorney,  without  adding  that  being  so  indebted 
a  certain  sum  the  defendant  promised  to  pay.  The  declaration  then 
labour*^  with-  proceeded :  And  whereas  also  the  defendant  was  in- 
out  laying  any  debted  to  the  phiintiff  in  50/.  for  goods  sold  and  de- 
It,  and  then  IWered,  60/.  for  work  done  and  materials  found,  5Q/« 
under  a  f^  money  lent,  50/.  for  money  paid,  60/.  for  money 

also/  proceed-  had  and  received,  and  50/.  on  an  account  stated,  but 
hfm^to'lbe  in-  ^^^^u*  *^^y  promSse  to  pay  in  any  of  them.  It  then 
debted  to  alleged  Bh  a  breach :  and  whereas  the  defiuidant  after- 
se^eml  other  wards  ou  the  same  day  and  year  aforesaid,  in  consi* 
^"id^  ^^l^^^  deration  of  the  premises  respectively,  then  and  there 
livered,  &c.  promised  to  pay  **  the  said  /a«^-iraeit^ton6c/ several  monies 
tl^t^S°/^     respectively"  to  the  plaintiff  on  request,  yet  he  hath 

fendant  had     disregarded  his  promises,  and  hath  not  paid  any  of  the 

promised  to 

pay  the  said 

last-men tioned  several  monies  respectively  to  the  plaintiff  on  request: — Held  bad  no 

demurrer  for  want  of  promise  in  the  first  count,  which  was  not  referred  to  by  the 

words  <<  last-mentioned''  in  the  second  count. 
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said  mooies,  or  any  part  thereof,  to  the  plaintiff's  damage       f  8M. 

of  6W.  &c.  ^^-^ 

Hakoiho 

Demunrer  to  the  first  count,  alleging  for  causes  that      Hibei. 
it  doth  not  aver  any  promise  hy  the  defendant,  or  the 
time  and  place  thereof.    Joinder. 

The  Qnart  called  on 

Curwood  to  support  the  declaration.  The  whole  is 
hat  (Oie  count 

Lord  Ltmdhurst  C.  B. — ^There  are  two  counts,  and 
the  first  alleges  no  promise  to  pay  the  sums  therein 
alleged  to  be  due.  The  words  "  last-mentioned'*  can 
only  apply  to  the  monies  mentioned  in  the  second  count 

P€T  Curian^^Ijea^ye  to  amend  on  payment  of  oosts. 

Mcmsel  was  to  have  supported  the  demurrer. 


Simpson  against  Pehtok. 

A  SSUMPSIT  for  money  lent  and  paid,  and  on  ap  The  plaintiff 

account  stated.     Plea :  non  assumpsit.     At  the  ^^^  togeUier* 

trial  at  the  Middlesex  sittings  in  this  term,  one  Or^-  to  the  shop  of 

ston,  an  uph(^sterer,  swore  that  the  plaintiff  introduce^  the  plaintiff 

but  not  the 
defendfliit.  The  pHdntiff  having  introduced  defendant^  moA  in  lib  presence  to  A. 
"  Have  you  any  objecstion  to  supply  this  gentleman  with  some  furniture  ?  If  you  will, 
I  will  be  answerable  for  it."  A,  asked  how  long  credit  would  be  wanted  ?  Plain- 
tiff replied  •^I  win  see  it  paid  at  the  end  of  six  moaths;''  addingy  ll  would  be  about 
40/.  or  50/.  A.  sent  goods  to  the  defendant's  house,  and  no  payment  having  been 
made  by  the  defendant  within  six  months,  applied  to  the  plaintiff  for  the  amount, 
without  previously  requesting  defendant  to  pay.  The  plaintiff  having  paid  the 
amount:  Held,  that  a  jury  was  well  warranted  in  finding  that  the  credit  was 
^ven  by  A,  not  to  defendant,  or  to  him  and  the  plaintiff  jointly,  but  to  the  plain- 
tiff, wb^e  promise  to  pay  was  therefore  original,  and  not  collateral  only,  so  as  to 
require  any  writing  witliin  the  statute  of  frauds  29  Car.  S.  c.  3. ;  and  therefore  that 
die  pkaintiff  mi^t  recover  the  amount  against  the  defendant  as  for  money  paid  at  his 
request.  Semhky  the  circumstances  of  each  case  must  be  considered  in  deciding  whe- 
ther a  contract  be  original  or  collateral. 

y2 


•Simpson 
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ISSi.  the  defendant  to  hionuid  aaked  bkn  in  the  preaenee  of 
the  ddfendant  *^  Haw  y«ii  {Ovemton)  a^y  objection  to 
Supply  thul  genlkaftan  irilibisome  fornitaae?    If  yoa 

PfKTOH.  ^fU  I  iriu  (be  Mswemfale  fbr  it.*'  OMtMlm  aaked  lihe 
plaintiff  how  long  oittdh  he  Wanteds  the  fiUfin^jaid, 
<a  mil  seeil  paid  at-  the  end  of  aiK  aadnthar,'*  adding, 
that  be  tbmight  the  amount  would  be.  about  f40/,  ot  BOL 
OwfMon  agvcedto  ityand  the  drfwahrtift  gaveJuiK  the 
drder  mentioniiig  ibhe articleaj  .Both']^biniiff  aadde- 
fendant  told  him  they  were  tt>  be  sent  to  the  deleadant's 
houte,  which  they  detoribcd.  They^^jere  9tXA  accord- 
lDgly»  and  amounted  to  ( 46/.  10$.  The  defeodaat  had 
paid  nothing' at  the  end' of  six  ImoBthf^  i  OiWfia<o»,tben 
called  oo  th^  pldntiffto  pay,  and:beii^ing:tatoiTfipom 
lBm:d  bill*  at  aijc  montha  lor  the  amount,  veoeiv^  the 
money  when  due.  ThA  defendant  never  paid  loiytbii^ 
and  waa  never  called  on  by  ihenrtffn  to^  pay*  OvfiuH^n 
had  known  the  plaintiff  before  butaot.the  dfl^dw^ 
tod^oold  no  goat skitie  from  the  plaintifil  The  entry  in 
Ownston's  led^  waa  '^  Mr«  IWos  pev  Mr^  .^te^paofk" 
At  tfaa  trial  it  was  contended  (pt  i^  nonsuit^  that  tSie 
gooda  bdng  ordeffe4  ibr^  the  dafcndmit  by.  the  i^alatiff, 
the  .proknise  of  the  phuntiff  could  oidy  be  CdUatend^  md 
shouhl  therefbne  have  lieen  in  writing  vidaiia  the  etatute 
of  frauds ;  so  that  as  no  request  to  the  defendant  to 
pay  aathf  «H^iiiI  debtor. had  been  ^rov^^tho  plain- 
tiff had  ))idd  the  money  to  Ovefutcn  in  lua  ^WH;  Wrong. 
B^Band'  Bi  gatedeafie  to  .moTe  lo  etitcff  ai  monswlb  The 
jury  found.  tJiat.Ae  goods  were:  aold  to  andlKViL.the 
ureditiof  the  plaintiff,  to  ibe  paidJbn  by  him  in.  IbO' first 
iiiatanoe ;  4ind  giaive  hiat  a  yerdict  to  tb?  amoiwfc. 

^uBonjKia  Sei^t*  moved  acooBdinig  4a  the  l^a^neaev^^ 
Was  there  such  a  request  of  the  defendant  to  pay  as 
would  make  the  plaintiff  liable  over?     The  plaintiff 
was  not  legally  liable  to  pay  for  the  goode^  his  oral 
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underteking  to  pay  i^  th«m  being  Void  by  SB»  C.  0. 
C.S.'  [£)i^fey  B.  That  ddpoids  oni  the  ifiutt^  whether 
Oven^on  made  the  pluDtiff  or  definidairt  hia  oi^pwl 
debtbrr^lbr  if  the  credit  was  giren  erigindllf  td  (lie 
plaint,  ihen  the  pAiArtiff's  contract  is  not  an  under^ 
takiti^  to  pay  the  debU  of  another  within  the  atatiile  of 
frauds]  The  plaintiff's  womls  are  equi<tfalent  to  thods 
in  ifiHirM'V^  WAiirMi{a)i  whidi  wer^  held  void  as' a 
pitrinie  fbr  wAiit  of  being  reduced  into  wrkmgi  f^If 
you  ^  tiot  know  him  you  know  me»  and  I  i^ill  see  yott 
paid;*  [Bayley  B^.  This  defendant,  if  sued  by  Ofm^ 
itok^  feS^'  ba^e'iinswerdd,  *^  I  never  bou^t  geoda  of 
you  or  ^ngog^d  ny  credit."  '  Tben^as  the  ifeftndant 
ever  tinsltedt  DiU  the  plaintiff  undertake  to  '"^pAy/' 
oruAdeltttke  topay ^^ if ihe^fehdant  did  noti!''' Thoaa 
were  *questidn$  fbr  the  juty.]  IHton  v.  BroomJield{b) 
rather  khows  that  the  coiirt  is  to  d<ecide  whether  ^the 
undleHakbig  is'sniBoient  within  the  stiltule  ay  tiotl 
[BifjfbyB.  That Ifif quesdonabfe.  Vtn^an  B.  AtaH 
efenti  a  jur^mmt  deeid^  to  whom  cnedift  is  given  ow  k 
sale  of'  godds«]  The  purchase  might  be  j(nnt  aiid  the 
cteditj^yenft^botbfif sds  Uteornlpvoniiseoftheiflami- 
tiff  was  'void>  AnSetsan  t;  fliijfntaii(o)  ;•  and  be  paUl 
(heH$tofi  in  'bi§  own  wrong,  not 'being  liable  to^do  so.' 

BatiMy  B.-^TheqiieMion  is,  whetfaec  the  phiatiff  or 
the  deibtfdant  wus  to  be^^aymaster^  Ibrif  OwnAra 
gaie  ^kie  <3redit  to  thedefendani,  the  undectaUhg  of  (tbe 
pUimiffSras  eoUateral,  and  obght  tohave  beem  in  writing 
widiinApe^statateoffraudsi  Bbtifttiephqp^origindfy 
UDderlMk'td  paylbrdie  gooda  Suppled  ta  the  de- 
fendant, then  the  plaintiff  was  bound  to  pay  Ovension 
for  them  i^itUoud  *a  written  contract,  and  faad.n  fi|^  to 
.,  ..t  •... ;  ..  .  '        •   :.   ••      .         ».  .  .f.    .  /. 

(«)iT.ll.A>.  i  ■  :        .     («0  s Obiia-Rijofc 

(r)  l.H.  ab».  aO  3  9iti  tic^nfU  f.  SmVMd,  1 1^.  19| 
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ISMi       me  the  defencUuit  for  the  price  as  for  money  paid  to 
■^-^^      his  use  and  at  his  request    Whether  the  oootraci  by 
9,  the  pbint^  was  original  as  above,  and  bound  him  to 

PniToy.  pay  at  all  ei^ents^  or  was  ooUateral,  m.  only  bmding 
him  if  the  defendant  did  not  pay,  depends  on  the  ex- 
pressions used.  Now  '*  I  will  be  answerable"  and  *'I 
.  will  see  you  paid"  are  equivocal.  Besides,  we  ought  to 
look  to  the  circumstances  to  see  what  the  ooatract 
between  the  parties  was.  I  say  so  on  the  authority  of 
Oldham  v.  AUe9i^  Michaelmas  term,  24  Gea.  &.{fl\ 
where  the  oourt  of  King's  Bench  said,  a  contract  might 
be  collateral  or  not,  according  to  circumstances.  The 
defendant  had  sent  to  a  farrier  to  attend  some  horses, 
and  smd  to  him,  *'  I  will  see  you  paid."  The  £uTier 
debited  such  of  the  owners  of  the  horses  as  he  knew, 
and  the  defendant  for  the  rest  whose  owners  he  did  not 
know,  and  the  court  held  that  the  defendant's  promise 
was  collateral  as  to  the  former  and  original  as  to  the 
latter.  That  case  turned  on  the  same  words,  and  the 
circumstances  were  held  to  make  the  promise  either 
orig^ul  or  collateral  Here,  though  the  goods  were 
furnished  for  the  defendant's  benefit,  not  a  word  of  his 
pledging  his  credit  is  shown.  It  appears  to  me  that 
the  jury  were  well  warranted  in  finding  the  plaintiff  to 
be  the  original  debtor.  I  rely  on  the  facts  of  the  case 
and  not  the  equivocal  expressions  of  the  plaintiff.  I 
am  satisfied  that  though  the  defendant  might  have 
paid  Ovetulonp  he  had  only  a  legal  claim  against  the 
plaintiff. 

Vavquas  B. — The  evidence  abundantly  shows  that 
this  was  not  a  guarantie,  but  that  the  goods  were 
originally  furnished  on  the  plaintiff's  credit  It  is  said, 
that  the  plaintiff  has  paid  the  money  which  he  seeks  to 

(a)  This  case  is  notfooxid  in  the  3d  ▼ol.  of  Doug^*i  Repoits,  cootaiiung 
Miehaelmat,  94  0. 3. 
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recover  without  authority  from  the  defendant ;  but  as  ItM. 

he  stood  by  whUe  the  plaintiff  pledged  his  own  credit  ^--^v-i^ 

for  goods  to  be  gent  to  the  defendant's  bouse,  his  ptQVoiie  ^''^^ 

to  repay  the  jNrice  paid  on  his  account  is  inqplied.  Pssioir. 

BOLLAK0  B.^-^Petdon  goes  with  Simpiom  to  Own- 
itan's  shop  and  hears  Simpson  pledge  his  credit  to  pay 
for  goods  selected  for  his,  Pentan\  benefit  Then  the 
evidence  warrants  the  original  liability  of  Simpson  to 
OvenstoM,  and  Penion*^  liability  to  Simpson  for  the 
money  paid  by  him  on  his  account  to  Ovenstom 

GuENBY  B.  concurred. 

Rule  refiised. 


Pbrrott  against  Deane. 

nPHE  defendant  having  been  brought  up  under  the  A  debtor  wbo 

compulsory  section  of  the  lords'  act,  viz.  83  Geo.  2.  blUght  ap 
c.  28.  s.  16.  had  sixty  days  allowed  him  to  deliver  in  under  the 
his  schedule,  pursuant  to  section  17.,  but  afterwards  d^l^Vid 

petitioned  the  insolvent  court  under  7  Geo*  4.  c.  fiT.  fodiv.oftbe 

lords  act  39 

and  did  not  file  his  schedule  under  the  lords'  act.  Geo.  8.  c.  38., 

bad  60  dajrs 
allowed  to 
Erie  for  the  defendant  had  obtained  a  rule  to  enlaige  deliver  his 

the  time  for  fifing  the  schedule,  and  Sl^J^aftS^ 

wards  peti* 
The  Court,after  hearing  FoUeit  for  the  plaintiff,  said^  il^ivent  court 
that  as  the  defendant  was  to  be  brought  before  the  v»der  IG,  4. 
insolvent  court  on  the  15th  c/aiuiary,  they  would  enbrge  oourt'enlai^ed 
his  time  for  filing  his  schedule  in  this  court  tiU  the  ^^t^<"5^;'. 

^  delivenng  his 

SOtfa  (a).  schedule  to 

five  days  after 

W  See  nex  v.  Belt,  7  D.  &  R.  f  34.  brou Jht^Sp^ 

before  the  in- 
solvent court. 
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\^v-^m/  ^Sowerby  and  Otijiers  against  John  ^utcuer. 

A  YmW^iB        -\  SSUMPSfT  dtt  a  biB  of  exehtfftge  for  96Z.  9».  W., 
SJd^  of  a  *^<»*  Sth  itfdnfA  l«38i  drawn  by  defcndlint  npoti, 

cargo  of  coals  and  accepted  byD^ey,  payable  to  the  order  of  the 
^EodLttrhy  pliifttlfft.  '  Plea :  general  iftfiue.  At  the  trial  before 
the  broker  at  j^^j^An  c.  J;  at  th^  last  Northumb^hmd  aBsiees/it 
had  effected  a^^edlred  that  the  bill  had  been  drawn  by  l^e  deiend- 
Jher"'thrt  ^^*''*  London  coal  factor,  in  favour  of  the  plaimift, 
bill  was  re-  wbo  w^TB  coiil  owfier^.  The  plahitiflk'  ^rk  was  called 
payees,  the  ^  ^^^  *^®  defendant  to  prove  that  no  consideratfon  had 
coal  owners,  passed  to  him  for  the  bill,  and  that  the  plaintiffs  knew 
on^account'of  *thatfact.  About  the  end  of  February  1838,  the  plaui- 
loo  stort  ^'ihi  ^^^^  ^^^^  applied  to  by  Bobert  Butcher,  the  defendant's 
broker  having  bmther,  a  coal  factor  at  NimcastU,  to  consign  a  cargo 
fhL^^^^ees  ^  ^^^^^  ^  MessrtJ.  I>evei/  of  Rochester,  shipped  and 
to  prepare  cbiwignod'it  acoorditigiy.  .  After  the  vieasel  had  eaibd, 
a°longer  date,'  I^b^t  ButohiT  dfow  a  hill  On  Defsetfs  foar  the  kmount 
they  did  so,      tn  favouriof  the  plaintHFd;  thfoC  bill  was  returned  Ik>  the 

and  sent  It  to        ,,..«,  ,  i».v.iw 

his  counting-  plaintiffs  unaccepted,  on  iKOCouilt  of  -its  having  beta 
house  in  J\r:      i|ni^.at.too  ^ort  a  date.    By  diJ«otfcm  «of  Mobert 

for  his  si^na-  '' 

ture.  Tho  iButokh-,  the' plain tidb'  clerk  pre{)iared  anoiher  bill  (now 
Se  meaSe  ^^^'^^)  *«  i  diflfet^iit  tlsHe,  drawn  on  W.  Devey  akmc, 
left  Newcastle  aiftd  toik  it  to  Robert  Butcher's  oounCiA^ouae  in  JVen^ 
embnrrs^s^^^  <o^cfe  ftff'his  ttignatttre.  He  there  saw  the  defendant, 
bro"her"die**  ^^  ^^  ^  ^^^^^^  ^^ett  hsid  hit  Newcastle.  The 
defendant,  bad  witness  asked  hiiti  if  Jiemyo  would  aooept  a  bSaigwed 
crntinVlIouse^^  '^l^pe^nni^er,  if  any,  dki  Hot  appear.    Hethen 

to  investigate  ^retjo^iked'  the  defiuidaift  to  sign  the  bill  as  dt-afwer  in 
defeSiJn  "^  hS»  bfothet^s'  absence,  as  it  would  be  acortfemetlae  to 
the  absence  of  the  plaSntiffii,  knd  he  did  so  withoikt  obj>ee«iM.  Alter 
and  at  thTre-  ^^  '^^^  defendant  a/ttencied  to  hib ibnollbet't  businesa  at 
quest  and  for    hfc  >tiountiDg-hoase  in  Nmeastk,  bnt  witn^a  kneir 

the  con  ve-  ir  /•    i 

nienceofthe  nothldg  of  the  pievioufil  transaction  bewM  he  signed 
ligiied^he  bill   ^^^  ^^^^  *^  *®  request  of  the  witness;  and  that  there 

they  had  prepared  withoiit  quaHfication  of  his  liability:  Held  that  be  was  personallT 
liable  as  drawer  to  pay  the  bill. 
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was  no  consideration  for  the  bill  between  plaintiffs  and 
defendant.  The  witness  agreed  to  give  up  the  first 
biU,  .and  in  fact  destroyed  it  two  oc  three  days  after. 
Roberi  ,J9uicA0r  deposed  that  the  defendant  had  nothing 
tad<»  with  the  cargo  in  question^  and  came  to  Newcagth 
to  ianrestigate  hia  (the  witness's)  affairsj  trhen  he  left 
Neweastje  in  pecuniary  difBcultieB.  The  lord  chief 
justfce  reliised  to  nonsuit  the  plaintiffsj  but  gave  leave 
tonoTO  toent^  a  nonsuit  Verdiist  for  the  plaintiffs 
for  the  amount  of  the  bill.  A  rule  having  been  obtained 
accondiiiglyi 


1834. 

SowEBBr 

and  Others 

v. 

BUTCHBIU 


F.  Pollock  and  Ingham  for  the  plaintiffs  showed 
causes  The  defendant,  well  knowing  the  cause  of  his 
brother's  absenoe,  transacted  business  at  his  counting- 
house»  and  signed  this  bill  without  excluding  his  own 
personal  liability,  by  slating  on  the  face  of  it  that  he 
signed  at  hb  agent,  or  by  procuration  for  him*  He 
knew  of  dne  return  of  the  first  bill. '  In  Lrfewe  v. 
Lhyd  (a)f  a  broker  who  had  sold  goods  drew  a  bill  on 
'  the  'buyer  for  the  amount  in  favour  of  his  principal^  who 
was  not  in  Lmdon  when  the  goods  aciired.  The  bill 
was.  so  druwn  without  consideration,  and  to  expedite 
the  transaction  of  sale ;  yet  the  broken  was  held  liable 
ottit  foiiis  ^wn  principal,  on  the  ground  that  aH  the 
same  legal  consequences  resulted  from  his  act  of  mgniiig 
tkeibB^'as  they  would  from  signature  by  any  other 
partyi  f  In  Leadiitter  v.  Farrow  (b),  the  plaintiff  knowing 
the  idefendaaft  to  be  the  Hexhrni  agent  of  the  Durham 
baok,'fleiit  60&  to  his  house  to  procure  a  bill  on  London 
foETthe  amowit.  The  agent  drew  a  bill  accorditigly  in 
favour  oft  the  fdaintiff  on  the  firm  in  London^  which  con- 
sistedr  of  the  same  partners  as  the  Durkam  bank,  but 
widiottt  sigskig  as  agmt  only^  and  he  was  held  per-» 


(a)  5  Tsant.  749 ;  Baj^ley  on  Bills,  4th  edit.  54.      (b)  5  M.  &  S.  345. 
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1834., 

SoWEtBl* 

and  Others 

V. 
BUTCHEB. 


sonally  liable ;  Lord  EUenborcugh  saying,  ''  unless  he 
says  plainly  I  am  the  mere  scribe,  he  becomes  liable.^ 

Cresswell  and  Alexander  in  support  of  the  rule.  The 
evidence  is,  that  the  defendant  came  to  Newcastle,  not 
professing  to  transact  his  brother  Robert  Butcher's 
business  as  his  agent,  but  to  investigate  his  affiuis. 
The  coals  had  been  shipped  long  before  he  arrived; 
nor  was  the  first  bill  destroyed  by  the  plaintifis  till 
some  time  after  the  second  was  given ;  so  diat  there 
appears  no  benefit  to  the  defendant,  or  loss  of  any  right 
by  the  plaintiff  at  the  time  of  the  defendant's  signing  it. 
Then  it  was  a  question  for  the  jury,  whether  it  was  not 
a  mere  acconunodation  bill  drawn  by  the  defendant  in 
the  absence  of  his  brother,  at  the  plaintiffs'  request,  br 
their  convenience,  and  with  their  express  knowledge 
that  it  was  so  drawn  without  consideration.  C.  J.  Eyre 
lays  it  down  in  Collins  v.  Martin  (a),  that  the  truth  of 
the  transactions  between  the  original  parties  to  biDs 
maybe  given  in  evidence  to  destroy  the  primA  fiicie 
presumption  ofvalue  received  afforded  by  them.  In  Le- 
fevre  v.  Lhyd  the  court  seems  to  have  rested  their 
judgment  agunst  the  defendant,  on  the  ground  that  be 
being  a  broker  in  good  credit,  the  vendors,  in  taking 
the  bill  he  drew,  relied  on  his  responsibility,  without 
caring  about  the  solvency  of  the  purchaser.  In  Lead* 
bitter  V.  Farrowy  not  only  was  the  defendant  an  actual 
and  well-known  agent,  but  a  consideration  passed  to 
him ;  and  Lord  EUenborough  C.  J.  says,  ^'  though  the 
plaintiff  knew  the  defendant  to  be  agent  to  a  country 
bank,  he  might  not  know  that  he  meant  to  offw  hb 
own  responsibility."  Here,  even  assuming  defendaBt 
to  be  an  agent,  no  value  passed  to  him,  not  even  the 
old  bill.    In  Thomas  v.  Bishop  (6),  it  is  said  by  the  court, 

(a)  1  Bos.  &  Pul.  651.  See  Guichard  ▼.  UiibeHt,  Bla.  R.  445. 
(6)  t  Stra.  955. 
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that  in  the  case  of  a  biU  addressed  to  the  master,  and 
underwritten  by  the  servant,  undoubtedly  the  servant 
would  not  be  liable,  but  his  acceptance  would  be  con- 
sidered as  the  act  of  his  master.  It  did  not  appear 
that  the  first  bill  was  destroyed  in  consequence  of  any 
communication  with  the  defendant. 


1834. 

SOWERBY 

and  Others 

V, 
BUTCHEA. 


Bayley  B, — I  am  of  opinion  that  there  was  in  this 
case  no  question  for  the  jury  whether  value  had  passed 
from  the  plabtiffs  to  the  defendant  for  the  bill,  and 
that  there  was  no  evidence  that  it  was  drawn  for 
the  accommodation  of  the  plaintiffs;  but  that  the 
whole  was  simply  for  the  consideration  of  the  judge, 
who  did  right  in  directing  a  verdict  for  the  plain- 
tiffs. It  may  have  been  that  the  defendant  unguardedly 
signed  the  bill  without  considering  the  consequences  of 
so  doing,  and  without  consideration  for  binding  himself 
as  a  principal.  But  we  cannot  say  there  was  no  consi- 
deration for  so  signing  it.  If  drawn  to  accommodate  any 
person,  it  was  drawn,  not  for  the  accommodation  of  the 
plainti£^  but  of  Robert  Butcher.  The  plaintifis  had  sup- 
plied goods  consigned  to  Devey  &  Co.,  for  which  Robert 
Butcher  was  liable,  and  for  which  he  drew  a  bill  on  the 
consi^ees,  which  made  him  responsible  as  drawer,  if 
they  did  not  pay.  That  bill  was  returned  unaccepted ; 
the  plaintiffs  then  had  a  right  to  sue  Robert  Butcher  for 
not  procuring  Devey^s  acceptance,  or  to  have  a  new  bill 
from  him.  They  elected  a  new  bill  at  a  longer  date,  and 
prepared  one  for  his  signature.  He  left  Newcastle  ;  the 
pLtintjffa  might  be  whoUy  ignorant  of  the  cause  of  his  ab- 
sence, or  of  any  circumstances  destructive  of  his  credit. 
At  that  time  the  plaintiffs  had  a  right  to  have  a  new  bill 
drawn  on  Deveys^  the  consignees  of  their  goods.  On  ap- 
plication at  Robert  Butcher's  counting-house  they  saw 
the  defisndant ;  and  on  his  stating  his  brother  Robert's 
absence,  requested  him  to  sign  the  bill  as  drawer.    It 


and  Others 

v.,    , 

BUTCHEA. 
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I^^  Wkd  tfaeii  ia  his  dUc^efibh  to  sign  the  bill  or  tiot,  and  if 
M  signed'  It,  lie  m(ght  state  on  the  &(«e  of  it  that  he  did 
sH  di  ilgent*  t6t  Robert  !Butchef,  or  have  signed  "by 
procuration  Robert  Butcher,  John  Butcher"  Had  he 
done  80^  Robert  Butcher  would  have  been  liable.  It 
would  hive  been  the  part  of  a  pinident  man  to  state 
that  he  only  drew  the  bill  as  agent  fer  his  brdtfaev,  and 
n6t  kA  being  persondly  respdnsible,  and  to  harte  asked 
fdr  a  wHiten  aclcnowl6dgmeht  that  he  should*  only  be 
held  Uabl6  as  such  agent  and  not  personally.  Vkte  he 
signed  It  geneir^y,  and  thereby  incurred  personal  dUt- 
gafioh.  It  is  no  adswer  to  say  that  he  had  nd  con* 
sideration  foir  binding  himself  persondly,  if  he  has 
professed  to  do  so;  for  t^  plaihtiffi  were  entitled  to 
insist  oil  hkvihg  iome'bill  to' be  binding'  on  some  "one. 
T^i^  debt'lof  a  third  person  Is  a  good  consideration  for 
wl^ch'^ainah  inay  bmd  himself  by  giving,  a  bill  of  ex- 
change.  In  Popplewell  v.  Wikon  (a),  A.  gave  n  note  to 
pay  st>  much  to  A  for  a  debt  due  from  a  thhd  penon 
td  JB.yand  It  was  held  iii  the  King's  Bench, on  error 
frbm  the  Cbmmon  Pleas,  Aat  (t  was  valid  within  stat.  S 
Anh.  ci  9*  bdng  an  absoloUe  promise,  and  every  way  as 
negotiable,  as  if  it  had  been  generally  for  value  received. 
DettrimeBl  Ao.  the  plaintiffs,  or  a  right  in  the  latter  to 
have  a  bill  from  somebody,  will  either  of  them  afford  a 
sufficient  answer  to  the  objection  of  want  of  consi* 
deration  for  the  bill.  It  b  not  sufficient  for  the  defendant 
to  show  that  indepeudfintly^Qf  .thl^  ^^  there  is  no  con- 
sideration; but  he  must  prove  affirmatively  that  there 
Was  none,  andthlit  theplaintiffi  are  wrong  in  demanding 
pk^tiitol  of  BO^h  bill  from  iny  one.  Thd  con^clerati^ 
,  knf^B,  bUliMsdd  not  lioeessariiy  be  suofaaa  would  main- 
tain an  action  on  a  special  contract.  Here  there  was 
aufficient  evidence  of  consideration^  and  that  the  bill 
wa9  not  dr^wn  for  the  accom,modation  of  the  plainttfl^. 

(a)  Stra.  S64.  BL  6  Geo,  1.    See  anU,\o\»  I.  BidtnU  r.  Britiow. 
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They  would  to*  have  c^ed  wl^tif^  Jhp  jb(^ jl^ffl^.t^lBin.     ^W - 

dBttm.ln  the  mma.  of  .qna  ox  the  o%r  .,]j)r^^(^,;.bu|li,  ^^^^ 

being  djrawB  in  this  form,  they  My^  ^,figih;t  tp.  )^up  o^  ^  and  Othere 

acoonliflgly.  .^.    .  .,  ,,    ...  butcher. 

Vauohan  Bw~J[  ain  of  the  s^e^.^i^qn.  ,  Tl^e.case 
could  not  bATabefun  pi;op^rly  If^  to  thp  jfiry.as  ox^  pn 
the  eircttiBstancea  of  which  thfsy  ,^uld  be  warrant^  in 
finding  that  the  UU  ^lUd  .PPt.  IfG,  euifbrced  by^^the^e. 
piaiatiflb  agaiast:  this  d«&ndfuitt  Whefhi^r  th^  d^f^F^- 
aat  wa«  clothed  with  ag^qcy  for  fhe  bi)otj^er»  d^  liot 
distiiictliy  af^pear ;  but  be.  is  foupd^athis  icowt^g-houae 
aotingin  a  maimer  as  if  he  were  cond\i^^fi!.his  businej^. 
UpoD. being  requested  to  aigp  t(he  billjufiq^ef^tionifhp 
did  not  by  signing:  as  ag^nt  interpose  his  defi^tif^afio^, 
the  fooe  ol  the  bill  th^  he  would  i^>t  bf^p^rs^nal^jf 
liafale,  but  rigped  the^  bill  geneva^^  T^}^^^,m  hj^  d^, 
not  qqalify  his  liability  in  termsA  h^  becamie,persf)nAl)y 
lespoBsible.  The  above  is  the  jni^  .fliW^M,  9f  W 
ofxnioD.  As  to  the  argument  that  there  iras^  no  fpn: 
sideratioD^  the  second  bitt  w^  to  be^a  suji^^tftttte  jfpr  tbOf 
firsts  which  waa  to  he  givep  up  wdw/^j;  d^p}|sd{a). 

GuRNEY  B.  concurred. 

Ride  disclhaTgedv ' ' 

(a)  See  Ex  jmiU  Bwrtlay,  7  Ve* .  jua.  597  j  PucHford  ▼.  MaxweU,  6  T.  R. 
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SiMPsoK  i^jns<IU»Js»  ......  ,    ,^ 

ASSUMPSIT  .for  attendaoMi  ;q<I  .tlie  d^lwdmt^  When  a•u^ 
aiid4»  aaotiter  at  his  request, lui^ a; sm^fOni. and  ^enteln^*^ 

.    ,'  ,    ,  ,        ,.  .  cases  requiring 

surgical  aid^  and,  also  dispensed  medicines  to  them,  not  bein^  certificated  as  an 
apothecary  Under  5&  G*  S.  ^  IfM*.:  Held,  that  ha  m^ghC  ttMoSlf:^  his  sumcal 
adtice, 

ScmbU^  diat  a  surgeon  ma^  dispense  medicines  to  his  patlerit  in  a  case  which 
be  attends  requiring  svg^cal  aid. 
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I8S4.  for  work  and  labourj  and  materiab  fiirniahed.  The 
porticukn  demanded  15/.  for  attendances,  and  goods 
and  materials  finmishedi  sold,  and  delivered.  Hea: 
general  issue.  At  the  trial  before  the  secondary  of  Lmh 
don^  under  a  writ  of  trial,  it  was  proved  that  the  plaintiff, 
as  a  suiffeon,  attended  the  defendant  for  a  ootnphint 
in  his  eyes  for  several  weeks  in  \dSSt,  and  was  seen  to 
apply  leeches,  &c.  He  afterwards  attended  the  de 
fendant's  wife  for  a  palpitation  of  the  heart  and  ooogfa. 
During  his  attendance  he  sent  in  medicines  to  both. 
A  chemist  proved  that  up  to  18S1  jdaintiff  used  to 
write  prescriptions  for  patients,  which  the  witness 
made  up,  but  that  since  that  time  he  had  not  made  op 
any.  A  surgeon  who  was  called  to  prove  the  chaxges 
reasonable,  was  asked  whether  the  cases  described 
were  surgical,  medical,  or  mixed ;  and  answered,  diat 
they  were  surgical,  and  that  for  his  surgical  attendance 
in  them  the  plamtiff  was  entided  to  11/.  The  plamttff 
had  a  verdict  for  that  sum. 

Cemyn  moved  to  set  aside  die  verdict  and  6nler  a 
nonsuit.  [Bayley  B«  You  cannot  move  to  enter  a  non- 
suit without  leave  of  the  judge  (a).]  He  then  moved  for 
a  new  trial.  The  plaintiff  is  not  entitled  to  recover 
any  part  of  his  demand,  as  he  b  not  shown  to  have 
been  a  practising  apothecary  before  1st  August  1815, 
nor  to  have  obtained  a  certificate  pursuant  to  stat  55 
Geo.  3.  c.  194.  If  a  person  acting  as  a  surgeon  can 
make  up,  compound,  and  dispense  medicines,  the  ob- 
jects of  that  act  wiU  be  frustrated,  and  the  examina- 
tions which  it  requires  as  to  competent  skill  would  be 
obriated.  The  plaintiff's  demand  in  respect  of  each 
case  b  entire,  and  cannot  be  divided  so  as  to  entitle 
him  to  recover  for  the  surgical  part  only.  In  the 
Apothecaries  Company  v.  Allen{b\  the  plaintiff  kept  no 

(a)  See  ante,  p.  77$.  (»)  4  B.  fie  AdoL  GtS. 
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shop,  but  lived  in  lodgings,  and  was  not  able  to  nuke        I8S4«. 
up  a  physician's  prescriptions,  bnt  advised  patients  and 
made  up  and  sold  to  them  the  medicines  he  himself     """vf 
ordered*     That  was  held  to  be  an  "  acting  as  an  apo-       Rai-**- 
thecary,"  within  the  apothecaries'  act  55  Geo.  3.  c.  194., 
and  it  made  no  difference  that  he  prescribed  as  well  as 
prepared  the  medicines. 

Batlbt  B.«--That  was  an  action  for  penalties  for 
acting  and  practising  as  an  apothecary  only.  The 
fiicta  of  this  case  are,  that  the  plaintiff  is  not  an  apo- 
thecary, and  that  part  of  his  demand  is  for  attendance 
as  a  surgeon,  and  part  for  medicines  furnished.  Now 
there  was  evidence  for  the  jury  that  the  complaints 
were  of  a  nature  requiring  surgical  aid.  Then  if  the 
plaintiff  attended  as  a  surgeon,  the  apothecaries'  act 
does  not  take  away  his  power  to  recover  for  his  attend- 
ance as  such,  because  he  also  dispensed  niedicines. 
There  is  no  evidence  that  the  medicines  were  dis- 
pensed by  the  plaintiff  as  an  apothecary,  nor  does  he 
chum  as  one.  I  do  not  see  why  he  might  not  dispense 
medicine  as  incident  to  bis  business  in  tbe  course  of  at- 
toiding  a  patient  as  a  surgeon  (a).  It  was  for  the  de- 
fendant to  make  out  the  plaintiff  to  have  practised  as 
an  apothecary,  in  order  to  destroy  any  claim  he  might 
have  as  a  surgeon.  A  man,  licensed  by  the  College  of 
Suigeons,  may  practise  as  a  surgeon  without  a  certifi- 
cate from  Apothecaries  Hall,  Apothecaries  Company  v. 
Ryan(b).  The  witness  swore  the  cases  to  be  surgical, 
and  that  the  plaintiff's  attendance,  as  a  surgeon,  en- 
titled him  to  the  sum  for  which  the  verdict  was  given. 

Vaughan  B. — Even  if  the  plaintiff  had  acted  as  an 
apothecary,  by  dispensing  medicines,  how  would  that 

(a)  And  see  per  Best  C.  J.  and  Park  J.  in  Allison  v,  Haydon,  4  Bing.  621. 
(6)  Tried  at  tlie  Kent  assizes,  but  not  reported. 
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1884.       deprhre  him  of  the  right  to  recover  for  his  attendance 

^"^^^      as  a  surgeon^  though  it  might  have  been  doubtfol  whe- 

«.  ther  these  cases  were  of  the  description  called  surgical? 

Ralfe.       tij^  jyyy  iji^yg  dUcardcd  all  except  the  plaintiff's  spr- 

gical  services. 

BoLLAND  B.  concurred. 

Gimi)  EY  B. — I  have  frequently  known  cases,  where 
a  charge  for  medicines  dispensed  by  a  surgeon  has 
been  relinquished,  and  a  verdict  given  for  the  surgical 
attendance. 

Ru]erefi]aed(a)u 

(a)  A  penon  certificated  by  the  college  of  surgeons  CMDot  recofer 
chargei  for  attending  a  patient  in  a  fever,  unless  also  certificated  oiider  the 
apothecaries*  act ;  AlUwn  t.  Haydan,  4  Bing.  619. 


WiNOROVE  against  Hodgson. 

WhewiMua  ARCHBOLD  moved,  m  &  town  cavaei  for  }adg- 
wai  joined  in  ment  as  in  case  of  a  nonsuit.  Issue  was  joined  in 
earirin^Sie**  t/tt/y,  in  the  vacation  after  last  Trinity  term,  and  was  de- 
vacation  after  Uvered  on  ^h  October ^  without  indorsement  of  notice  of 
and  no  notiM  trial  [BayUy  B.  There  haa  been  a  default  io  <me  teioi 
^f  ^^}  ^\  only ;  for  no  notice  of  trial  couM  have  been  given  except 
tiiat  the  prao*  for  the  sittings  in  Michaelmas  term.]  Before  the  uni- 
a^r^^the  fo™iky  of  process  act,  2  WiU.  4.0. 39.  issue  thus  joined 
Uniformity  of  would  have  been  entitled  as  of  Trinity  term,  iaatead  of, 
9  'v^\.  c7  ^  ^^  present,  the  day  on  which  it  is  jomed.    Trinityierm 

39.  and  that  it  ^ould  then  have  been  reckoned  one  term.  [Bavlev  B. 
was  premature   „  ,  ,     mi  i      .       «  <■  •  , 

to  move  for      dissented.]    The  case  havmg  been  postponed  in  order 
judgment  at 
m  case  of  a  nonsuit,  in  Hilary  term,  or  before  the  third  term. 
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to  consider  the  effect  of  the  uniformity  of  process  act^       1834* 
the  opbion  of  the  Court  was  next  day  deKVered  by  Jlf^'^^ 

•^  WiNOROVB 

Bayley  B.— Before  the  act  alluded  to,  the  plaintiff  Hodoson. 
would  have  had  the  whole  of  the  next  term  after  that 
in  which  issue  was  joined  (a)  in  which  to  try  his  caiiise, 
and  would  be  guilty  of  no  default  in  so  doing  till  the 
third  term  after  that  in  which  issue  was  joined  (ft). 
The  officer  certifies  that  m  this  Court  two  defaults  to 
trjr  must  precede  this  motion^  where  no  notice  of  trial 
has  been  given.  That  being  the  state  of  the  practice 
before  2  Will.  4,  c.  39.  the  uniformity  of  process  act,  we 
have  conferred  with  my  brothers  Parke  and  Patteson, 
who  agree  with  us  in  opinion  that  that  act  makes  no  dif- 
ference in  the  time  of  moving  for  judgment  as  in  case 
of  a  nonsuiti  and  that  that  motion  cannot  be  made  till 
the  third  term  after  that  in  which  issue  was  joined,  un- 
less notice  of  trial  has  been  given;  in  which  case  the 
common  rule  applies,  vit.  that  the  motion  may  be 
made  in  the  next  term  after  that  in  which  issue  was 
jomed. 

Per  €»riam.^{JSujfky,   Vhugian,  Bolbmd,  ani 

Rule  refused  (c). 

(a)  &«ll>.  BMlttMm,  Xtf  B.  t  T.  R.  734,  a  eaautty  evm.    lit  CI  P. 
Bdb- T.  A'^VMHiy  1 H*  ]9la.  1C3|  a  towu  cftoiQ. 

(&)  lliovgb  a  plaimiff  be  too  late  in  tlic  second  term  to  try,  no  default  .     . 
«ni  be  pqnished  till  actually  committed;  and  a  motion  in  the  second  term 
ii  preBiatftre,  f  H.  Bla.  5^8. 

(e)  8c«  «MBe  {»t1iidpl«  iti  i  country  cftuie,'  SbMm  n  ThtkinghMn,  ofiti, 
Vol.  I.  SOL 


VOL.  IV, 
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1834.  •:'■.-•.       ' 

SSUMPSIT  for  goods  sold  and  delivered^  wiih 

«..«  MV....W-...  counts  for  money  had  and  received,  and  on  an 

had  worked  a  .  /.  .   .     ^^.; 

coal-pit  in       account    stated.     Flea:   general   issue.     The   facts 

partnership  till  py^yg^  ^  ^^g  i^gt  Lancashire  assizes  were,  fliat  a  coal 
It  was  ex-         ^  I  .  ♦      . .      ,    . 

hausted,  when  mine  had  been  rented  and  carried  on  by  the  plaintiff 

L^^wouhUom  ^"^4  defendant  jointly  for  some  years  before  i)ecember 
in  no  more  1831,  when  t^e  coal  being  worked  out,  Tl^.,  at  their 
defendant  said  mutual  request^  balanced  the  profit  and  loss  of  the  con- 
he  should  cetxi.  with  the  exception  of  some  coal  still  unsold,  some 
work  another  •  '    JT  '  ,  n  i  -ii'      ••  i 

whether  plain-  debts  due  to  the  firm,  and  some  small  biUs  of  debts 
tiff  joined  him  ^^^  f^^^  j^  ^^^  ^^  ^^^  [^  jj^  ^^^  ^1^^  ^^  ^^^^  ^j^^ 
or  not.     1  ne  •' 

materials  and  materials  and  i^tensils  in  use  for  the  mine,  and  each 
SonringuTihe  ^^^y  was  to  take  an  article  alternately  at  that  valua- 
roine  were  tion  till  all  were  divided.  The  plaintiff*  said  he  would 
each  party  join  in  no  more  coal  pits;  defendant  said  he  should 
was  to  take      ^ork  another  pit,  whether  joined  by  plaintifF  or  not. 

an  article  by      w,.  ,  ,  -     ■  .      %t       ^m^*. 

turns,  accord-   Tr.  made  an  inventory,  amounting  m  au  to  171 Z.,  an- 

Tation'^m^^  nexing  a  valuation  oiF  each  article;  and  having  met  the 
the  whole  was  parties,  communicated  to  them  the  amount.  At  a  sub- 
valuation  ^  sequent  meeting  th^  parties  agreed  that  the  defendant 
was  made,  should  tiake  the  whole  materials  and  utensils  at  half  the 
subsequently  amount  of  the  valuation;  he  took  exclusive  posses- 
agreed  that  sion  of  them  in  consequence,  and  this  action  was 
the  defendant    ,  *     «      ,  . 

should  take      brought  for  the  amount 

SeSuSion,  V**^"^^^®  defendant  it  was  objected,  fir«t,  that  the 

and  he  took  valuation  which  was  offered  in  evidence  could  not  be 

Siem.** The  received  without  a  stamp,  according  to  55  Geo.  3.  c. 

other  partner-  184.  schedule.  Part  I.  tit.  Appraisement;  and  that  as  a 

crei^its  r^^"  writing  existed,  tHe  amount  could  not  be  proved  by 

mained  un- 
settled :  Held,  thtit  this,  wi^i  a  u-ansaction  sp  separate  and  distinct  'frQin  Uk  gHiaiil 
accounts,  that  the  plaintiff  might  sue  for  his  moiety  of  the  value  of  the  matenals 
and  utensils  before  the  final  settlement  of  the  partnership  accounts. 

A  valuation  made  for  the  information  of  parties,  and  not  binding  on  lliem,  is  not 
made  liable  to  an  appraisement  stamp,  by  56  Geo.  3.  c.  1H4.  Sched.  Part  f .  lit.  Ap- 
praisementf  though  an  agreement  is  aftertf  nrds  founded  on  its  data. 
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parol  evidence.    Seeondly*  that  as  the  partnership  ae»       1884* 


Jack«ow 


counti  had  nol  bem  ^naUy  aetdedf  «iid  no  expraai 
promise  appeared  to  pay  the  moiety  of  the  Vfthie  of  the  ""'iT 
materia^.the  plaintiff  could  not  recover.  JJo/faiwt'B.  ^^awa. 
gave  the, defendant  leave  to  entei!  a  nonauit  on  both 
pointa,  but  told  the  jury  that  if,  on  the  facta  proved, 
they  thought  the  partnership  at  an  end,  and  that  the 
defendfuit  took  to  the  materials,  &c.  on  an  agreement 
to  pay  half  the  aumat  which  they  were  valued,  they 
should  find  a  verdict  for  the  plaintiff.  The  verdict  was 
for  the  plaintiff,  for  half  the  amount  of  the  valuation. 
A  rule  having  been  granted  according  to  the  leave  re- 
served^ or  for  a  new  trial, 

R.  4^lfixan(Ur  ahowed  cauae.  This  action  was 
maintainable  upon  the  facts  proved.  Foster  v.  Allan* 
ion{a)  shews  that  where,  on  a  dissolution,  partners  ac«- 
count  together  and  strike  a  balance,  which  is  in  &vour 
of  one,  including  several  items'  due  on  a  separate  ao«- 
count,  and  the  other  expreuly  promiaea  to  pay  it,  an 
action  of  aaaumpait  lies  on  that  promise.  Here  waa  no 
express  promise,  but  in  Smith  v.  Barrow{b\  decided 
on  th^  ^ame  day  as  Fogter  v.  AUanson,  Mr.  Justice 
BuUer  seems  to  have  tliought  only  the  striking  a  ha* 
lance  necessary.  ,  He  says,  *^  One  partner  cannot  re* 
cover  a  sum  of  money  received  by  the  other,  unless,  on 
a  baUfice  struck,  that  sum  be  found  due  to  him  alone.'* 
And  GiibM  C.  J.  afterwards  held,  in  Rachttraw  v.  Jm* 
ber{c),  that  no  express  promise  was  necessary,  saying, 
**  The  dissolution  of  the  pre-existing  partnership^  and 
the  mutual  settlement  of  an  account,  are  a  sufficient 
consideration  in  law  for  an  implied  promise  to  pay  a 
haknce  on  the  side  of  the  partner  ftom  whom  such  ba« 

(•)  S  T*  B.  479,    In  MortntU  f.  levy,  9  T.  R.  485,  n.  there  was  911  ex- 
prrst  pr9iiiMi0b4 

(b)  «  T.  R.  476.  (e)  HoW*s  N,  P,  C.  36B. 

z  2 
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1834.  lance  k  due*''  lii  Coffee  t.  Brian{d)  it  was  held,  that 
though  no  balance  Was  struck/money  had  and  received 
might  )ye  maintained  by  one  of  three  pattners '  against 
Stopherd.  another  for  money  in  his  hands  which  had  become  se- 
parated from  the  partnership  account.  Here  the  joint 
property  in  the  materials/ &c.  became  sepiuratect  by  the 
agreement^  so  as  to  vest  a  moiety  in  the  plamtiff.  The 
fact  that  a  halance  'was  struck  distinguishes  ibis  case 
from  Sovill  v.  Itamm6nd(b),  wheiie  the  plaintiflr  fa3ed| 
as  his  demand'  arose  out  of  a  partnership  transaction, 
nor  had  any  account  been  stated  between  him  and  his 
partners.  But  this  agreement  respecting  the  materials 
is  distinct  from  the  other  partnership  concerns. 

Secondly,  the  valuation  was  admissible  without  a 
stamp,  for  it  was  not  binding  oii  the  parties,  being 
merely  made  for  their  information,  so  as  to  guide  their 
judgment  on  their  agreement  io  take  the  mate'riails,  tec. 
lot  by  lot;  Atkinson  v.  FeU{c).  [Baytey  6.  When  the 
materials,  8cc*  were  valued,  the  defendant  was  under  no 
obligation  to  take  the  whole*  Besides,  as  W. '  who 
made  the  valuation,  was  called  to  pcove  the  value  of 
the  goods/ he  might  speak  of  them  from  nis  recollec- 
tion, refreshed  by  the  valuation  he  had'  made,  without 
any  necessity  to  produce  it,  qu-A  appraisement  anct  va- 
luation,'S/o/fbrrf  v.  Ctark(dj. 

F.  Pollock  in  support  of  the  rule.  Smith  v,'  SarroWf 
cited  for  the  plaiiitifi^  is  an  authority  that  oiie  partner 
cannot  sue  another  till  a  balance  is  struck  ^between 
them;  and  Fromont  v.  Coupldnd{e)  slhoi^s  that  that 
balance  must  be  final  of  all  the  partnership  aecoimtis. 
There  the  plaintiflT  and  defendant  were  coach  bWiiers, 
horsing  a  coach  from  Bath  to  Loridon,  the  plaintiff 

(d)  1 0.  &  Pt  f5»  Bumntgh  J.  S.  C.  not  &  P.  91^109^377. 

(e)  %  Bing.  170,  1  C.  &  P.  S75,  S.  C. 


IN  THf  JpijUflT^  y^Afi  XfF  WJL^^I  AM  IV.  S8S 

findiQg  Jj^ors^s  /(>r  one  part  of  th^  rpad,  an4  the  de- 
fendant for  t^e  otberi  thq  plaintiff  receiying  the  fares^ 
and  rendering,  the  defeodan^  weplijly  accounts  C|f  them*  ^  '""''^" 
They  werp  .he^  p^^rtners^  and,  in  an  actio^  by  the  Stophwd, 
plainti^^  for^  the  use  of  his  stables  by  the  defendant^ 
thela^^r  was  not  permitted  to  set  9fF  a  bialance  struck 
in. his  .favour  oi^  the  weekly,  accounts.  Now  liere 
claims  )by  ai^d  against  tjie  firm  remained  .unsettled,  aci 
veil  ^  4oine  of  the  partnership  coal  ^t  valued  or  dis- 
posed of.  j[^BaffletfJ^.  Nor  in  Fromont  y.  Coupland  did 
the  weekly  Recount  ^fiect  all  th^  partnership  affairs.] 
This  yerdiql;  cannot  standj  for  no  account  was  here  set- 
tled, no  division  accomplished,  no  final  balance  struck, 
or  proinise  to. pay  made,  as  in  Fp$ter  v.  Allmson;  and 
the  defencfjuit's  agreement  is  tQ  take  the  n;ate4alS|  &c» 
at  the price  of  the  whole,  and  not  at  the  moiety  of  that 
price  here  sued. for,  Th^  valuation  boifnd  the  parties 
as  to  tbe^c^de  in  which  the  pr9perty  wa^.tp  be  divided, 
and  GQuid  not,  therefore,  be  admitted  in  evidence  with- 
outas^p.      ^      ^,        ^^  ^        .  ,  , 

Bayley  B. — Upon  thp  general  rule  of  law.  there  is 
00  difficulty;  it  b^ing  clear  that  pne.  partner  canno( 
maii^tajn, an  action  against  another  on  the  partnership 
account  till  the  accounts  of  the  fi^m  have  been  wound 
up,  and  the  balance  due  from  the  partner  to  be  sued 
to  the  partner  making  the, claim  is  ascertained.  But 
hy  special  bargain  between  them,  a  particular  transac- 
tion xany  pe  separated  from  the  winding  up  pf  the 
generi^I  qonceri^i  and  when  thus  insulated  is  taken  out 
of  the  general  taw  pf  partnership,  constituting  between 
the  partnj^rs  a  separate  and  independent  debt,, on  put-^ 
ting  Bfi  end  to  thein  joint  concern.  That  appears  tq 
have  been  the  case  here,  and  to  have  been  so  pre- 
sented ta  the  jury  at  the  trial.  Had  these  parties  ac- 
tually divided  the  different  articles  into  two  lots,  ac- 
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1884,      cording  to  the  first  agreement,  and  the  defendant  Iiad 
Y'^^^^      afterwards  bought  that  belonging  to  the  pfelriHff,the 
\   "      J)!aintitf  would  have  been  entitled;  ifa  jtrtttee,  lb  be  pdd 
STOPHfcRD.    fo^  tii^t  his  tooiety  of  the  joint  stock.    But  6tt  this  cti- 
dence  it  may   be  that  they  agreed  that  dfefendant 
'should  take  the  whole  partnership  'Jiropefty  id  the  ma- 
terials and  utensils  valued,  paying  the  value  distinct 
flrotn  winding  up  the  general   partnership  ac^stint. 
That  appears  to  have  been  the  nattrre  6f  titte  hirgm 
as  left  to  and  found  by  the  jury,  and  I  think  it  caused 
an  implied  obligation  on  the  defendam  to  pay  in 
money  for  th^  plaintiflns  moiety  of  the  faiat^t^als  and 
Utensils  before  the  final  settlement  of  the  gefietal  ac- 
count.   Nor  h  Fromont  v.  Caupiakd  iDCOn^ist^t  witli 
that  view  of  this  case^  or  irfth  the  other  ded^iotis  cited; 
for  the  claim  which  the  Court  there  refused  to  iABow 
by  Way  of  set-bfft  was  not  on  a  bargain  insulated  in  its 
nature,  but  on  a  balance  of  weekly  accounts,  of  whicli 
there  had  been  no.settlementiandpn  which,  as  it  did  not 
appear  that  the  partnership  was  ended,  the  balance  in 
favour  of  one  partner  at  the  end  of  one  week  might  be 
against  him  at  the  end  of  the  next,  or  «l  the  fitial 
winding  up  of  the  partnership  accounts.    Here  it  waa 
by  the  agreement  of  a  purchaser  only  tdat  the  iifefeiid- 
ant  had  acquired  A  light  to  take  the  separate  posses- 
sion of  the'  partnership  inaterials'  and  titetisih.     In 
\Boi}ilt  V*  ffatnmorid  tio  account  had  been  Settled. 

Upon  the  question  Whether  th^  vaTiiation  inadfe  was 
admissible  in  evidence  under  9  &  10  Will.  S.'t.  S5.  s. 
S9i,  it  6eems  to  me  that  stat.  &S  Geo.  3.' c.  ftHf.  Sched. 
Part  L  does  not  applyi  as  the  valuation. was  not  bind- 
ing on  the  parties^  but  merely  ibr  their  mutoal  infenna* 
Uon,  though  its  terma  were  afterwards;  adopted  as  the 
foundation  of  a  new  atid  distinct  agreement  Of  sale^ 


IN  TifBjFoi^lTfl  ll^AB.VF  WU^LIA^^  IV. 

yy^][f9lt4N.B*-^If  finy  matter  be  wi()idri^wn  fro^  the 
94JMf^i9C^t,of  par1;nerriiip  CQpci^rm»  and  oiade  the  sub- 
jc;c$ qfi  ft^di^^t.  s^ttleiyie^t,  the  g€;nef{al  ^ul^  t^a^o^je 
paftof^f  q^amoX  sue  another  in  re«pect  pf  a  partnership 
trwf^tjon^.  tiU  fhe  whole  partnership,  concents  are.a^- 
jujitc^  doea  opt  aj^ly*.  This  ag^^iojent  wasi  in  effect, 
foiw4,  bjr.  the  jury  tp  b^  a  transaqtipn  i^epaiiate,  ffpm 
the  Aqal  ^f^ttlf^mt  between  the  partners  %  the  coal 
miS9)4a#dtb€;4ebts9i]|t8tanding.  
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Q]L^J|L^^Y  Bf^r-Tke.de^dant  be^pg«t)out.to  wprl^  a 
W^.pofi/L  mine,  without  his,  l^tf^  parti^er  j,n  ti^af  busi* 
oesfp  jciequir^d  the  utensils  respecting. which  the  agree* 
mepi  Ka^made*  Th^e  transaction  was  qlearijr  separate 
tnm^  thfim^  o£  Xhe  j9ipqom^tB.  uiise^l^d  M^fi^n  ^^ 
I'anwF*  till 

B4k  dis<?harg^v 


Thomas  agaimi  HeWcs  and  Others. 

nPRffSPASS  ag^st  Hewes  th^  land  agent  of  Earl  T.^the  tenant 

ffilmfnUh,,  and  the  qther  defendants*  his  a^si^itafi^,  piaimiffln  an 

for  aots  mmmitted  in  taking  possession  of  a  farm  held  ^^"^"  ^'f  ^^^ 

1        t  1        rr        1    T       ;  -.    '  '  .    '    -      P«*«  against 

under  th|^  earl.    ^.  and  /.j  who  acted  as  i^ttopues  fipr  T.'s  land  agent 
th^  ,^fe.ndai^t«»we;:e  aUq  attocoies  for  the  earl  in  a  writ  J^J" '^j";"^  ^r 
of  inquiry^  m  y^¥fh  (hp  latter  was  plaintiff  and  the  pr«-  TJs  farm,  held 
septplaf^tfffdefendapti  and  which  was  to  bave^^been  acttd^  F/s' 

.  ,  . ,  attorney  in  se- 
rerat'sait!!  p^ndhig  bitM^ti  T.  k  F:,  and  nbo  fnr  the  land  a^t'  in  the  action  of 
imspssn  wIhA  Wftf  «»iM|a0ii»Uy  deluded  by  jP/a  DOi||i|irl,  wbo.beld  his  general 
r«;tajoery  being  claimed  in  that  action  by  the  attorney  U,  At  the  trial.  If.  having 
d^iied  ^Ch  th«  deAfiSdattl'ift  counsel,  cotisenled  to  na  brd^  of  n(§i  prius  imposing 
ocruaii  terfus  «»  ^.  Ip.wa^a$iurwBrd9;n«T^dlo  set  aaiil^.tbo  order,  which  had 
been  made  a  rule  of  Coart^  on  affidavits  of  H.  and  F.  that  T.  never  gave  authority 
to  consent  to  settle  any  action  or  matter  in  di^rence  between  them,  but  the  Court 
*  to  ioterfere  in  favour  of  F.  in  a  summary  way* 


and  Otfaen* 
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1834  executed  <m  the  .5th  AuffUft  laat  at  ZVaero,  and  also  in 
v^v'^/  other  suits  at  law  and  equity  dependiag  beftireoB  the 
Thomas  ^^j  ^^  ^^  plaiutiff.  .  A  x«taiiler  offered  by  the  plain* 
HBwtt  tiff,  ta.ii  ^unsal  oa  the  western  circuit  was  letumedi 
H.  and  /.  having  informed  the  pkintiff  that  ihe  counsel 
had  a  geoeral  eetaiaer  for  the  ead^  .  The  'Cause  havhig 
boeA  i^iteared  ibr  tKial  at  the  htft  summer  aasiBes  tx 
Conwudj^i  caaMiQiiiitofbe  tiied  on  Sd^ii^v^.  Two 
oounsely  both  of  whom,  held  geoeml  retuaeni  from  the 
QBxl,  appeared  fbctbe  defendants^  and  were  eodsidted 
by  .B«,and  /kibefi>i?6  consenting  to  ithe  follcwing  order 
of  NUiPriuB  :-^*'  Thomas  v.Hewe^  and  Otiers.^lt 
is  ordered,  by  and  with  the  consent  of  the  parties,  their 
counsel  and  altotaiei3>  that  the  last  of  the  jutors^im- 
panelled:  and  awom  toi  deterimne  this  cause  be  with* 
drawa^  And  it  is  further  ordered,  by  such  coos^t  as 
aforesaidi  that  the  larm  now  held  by  the  plaintiff  df  the 
Hi^hit  Hon.  hovd,  Falmouth  shall  be  given  up  to  the 
said  Lcw^d  F.  immediately,  and  tiat  all  the  pl^ntiff's 
intf^rest.  and  olaim  tbexiein  shall  beaoeforth  oease  and 
determine.  Amdforiher^  that  all  proceedings  4hbU  he 
st&iditinllmita  and  ocHonsbetmeeH,  tie  plaimiiffiind  tie 
defend(mlt99  aaid  tkei  plaintiff,  widths  saiUlL(miF.,tsio 
by  his  4Min'ney  here  in  court  coteemts  to  he  a  pmty  to 
such  Tuh*  And  it  is  also  ordered,  by  suoh  consent  as 
aforeaaid|.that  mutual  releases  shall  be  executed  by  the 
said  parties^  the  expenses  of  such  releases  to  be  borne 
by  .the  party  requiring  the  same.  And  It  is  also  ordered, 
by  such  i  consent  as  afiiresatd,  that  the  said  Lord  jP. 
shall  pay  the  taxed  costs  of  this  caude  and  the  Jbidier 
sum  of  10/,;  andmoreoiwr  it  is  ordered,  diat  the  oourt 
of  Exchequar  may  be  moved  that  Ibis  order  may  be 
made  a  rule  of  court/' 

On  the  6th^a^.>  the  town  law  agent  of  the  earl  wrote 
thud  to  the  town  law  agents  for  the  plaintiff  :^^*  Barl 
Falmouth  ,"%•  Tbgrnasi^Same  r.  Same^ — Gretidemeo,  I 


ToovAS 

V. 
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hear  tQtte  attempt  has  been  nmde  to  settle  these  aetionsi       1:3941. 

but  as.  I  am  satisfied  Lord  J<'.  will  not  enter  into  any 

oomia-oiiiise  with  Mr.  Thama»i  I  now  gi?e  you*  notice 

that  he  wiH  not^  sanction  any  arranffeiiient  nMtde  with*      Hkwss 

,/?  J.     ^*        «  and  Others, 

out  hiaexprestf  du^otions/ 

On  the  subsequent  3d  Oc^toft^  the  following  letter 
was  wntten  by.tl»  same  person  t^'the  plaintiflrfr  agents: 
'^  Lord.FatmmtkY^  Tkomas.^G^tAlemetii  That  there 
may.be  sioMstake  between  us,  we  beg  to  inform  you^ 
as  we  bave.  before  done,  that  Lord  jF.  disaTows  any 
agreement  which  may  have  been  made  without  ha  an- 
tborityi  and  *  which  the  conduct  of  the  defendant  has 
justified." 

OniStb,  Augmt,  Sewts^  on  behalf  of  the  earl^  de* 
aianded'pQS8eBsi(»i>  purraant  to  the  terms  <of  the  order 
of  oisiporiua.  Plaintiff  then  refbsed^  unless  he  re- 
ceived len  povnds  and  a  release  from  the  earl^,  but  on 
die  27fek  sent  die  only  key  there  was^  via.  that  of  the 
bam^  lo  thedefiindant  Sewesy^i  the  earl's  agent.'  Hie 
order  o£iiisi  priuswas  dvawnup  on  6th  November,  and 
served  od  the  earl's  town  agents^  as  agents  for  tiie  de* 
fendants,  end  notice  of  taxation  was  given  them  accord^- 
ingly-  But  Ihdyi  on  behalf  of  the.earli  protested  be* 
fore  the  master  against  sudi  order^  and  against  any 
taxatuMi:  undes  it«  The  master  then  adjourned  the 
taxatmi.  till  thejoid^rof  nisi  prins  had  been  made  a 
rote  of  eourC.  That  having^  been  done,  a  new  appoint* 
ment  to  tax  wasg^ven,  on  attendSng^whioh  a  6inHlarprd<* 
te8ta*ion<  was  made  $  bat  the  master  proceeded  to  tax 
theoostey  and  finished  the  taocation  on  €th  January. 

OsSlrt  Jemuaty^  Coleridge  Seijt.  moved  to  set  aside 
so  muoh  of  the  evdec  of  •  nisi  prtus  made  in  the  causey 
and  the  rule  of  court  thereon,  as  related  to  Lord  Fal^ 
mm^  The  affidaint  of  Mr.  J?,  the  earl's  attorney, 
stated  that  lie  attended  for  the  defendants  the  trial  <A 
the  eanse  df  Thama$  v.  Hewes  and  others.  That  terms 
being  proposed,  he  consulted  with  the  defendants* 
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1804.  eMttsd,  utrho  both  heM  gcsiertd  retaim^n  from  the  eftri, 
and  that  they,  be,  and  the  defendant;  Htw^;  asaenttd 
to  the  arrangement  propoeed ;  that  he  had  no  authority 
fiMi  the  eari  to  negotiate  fiir  or  selde  die  acQon 
brought  by  him  aganitrt  the  phfaitiffi  or  any  other  mat* 
tef  in  difference  between  them,  or  to  tmdeftake  for  or 
cotiaent  td  the  payment  of  any  motiiea  by  the  ^mM  earl 
to- the  plAfaitiflF  on '  axscOuM  of  this  or  iany  other  aMion, 
or  that  he  sbdukl  become  a  party  to  ady  ordei^  of  inn 
priks  in  thifl  cause  at  the  last  CkmrnfM  mims.  An 
afSdarrit  of  4he  earl  alw^^tated,  that  he  didnot  at  any 
time  give  any  IttBthietions  whatever  to*  Itia  atlMwy 
Mr.  J5F«,  or  any  other  person,  to  negotiate  for  4>Faellie 
this  action  on  the  terms  mentioned  in  th»o»der  ofnisi 
prills^  «Mf  any  terms  whatBoerer;  and' that  >he  didnot 
ifiBtnict  any  eounael  on  his  behalfv  nor  did  he  direct 
or  autboriae  hia  said  attorney,  or  any  odier  person^  to 
make  any  korrangemeht  whatsoever  for  »  Mttlement  «f 
this  cause  in  any  manner ;  and,  that  he  hlid  not  hi  any 
Aiarinev  reoogniaed  or  aeqnieseecl  in  tfteairtangemeiit 
or  terms  contained  in  the  order  of  nisi  privs^  bat  est- 
prestly  repudiated  it  on  the  first  intimation  thereolL 

[Bagleg  B.  Generally  apeak^g^  whel«  an  agent  Coil<> 
tracts  for  his  principal,  who  lUeaitoM  hsnring  glvml  him 
antlvority  so  to  contract^  and  sucoeasfnlly  rasleta  his 
liability  on  that  grbond>  the  agent  stands  in  tiie  ^lace 
of  ihe  pritidpai,  and  is  personally  liable  (ii>  This  rale, 
dierefbre,  stiould  be  served  on  Mr«  jK  Thia  mOlibn 
should  have  been  made  within  the  fimt  Mur  days  of 
last  tetrn^  or  at  least  as  sodn  as  the  noliee  of  tinttoh 
was  served  on  ijord  Fabnoutk'n  agent  rtheiPeftlfw  the 
role  should  be  now  graitted  on  payment  by  Loid'jP<i#> 

Harrium,  3  T.  R.  761 ;  3  P.  Wms.  279;  Kennedy  v.  Gouveia,  3  D.  &  R. 
503 ;  RoBcot  on  Bills  of  Exchange,  383 ;  Btawet*s  Lex  M.  43.  As  to  tbe 
cenedy  agunst  the  agent  in  case  for  dectU^  tee  BtOM  t,  ITsficf.  S  B*  & 
AdoLll4. 
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Qivwijkr  showed  cai^  oa  affidiiyltfi  ^iaUn^tly  stating 
tbati  M.wi  L  vene  Ijpi^  JE^b^lUA  a  a^rpiea  ia  all 
the  cauMs  weotioned  in  tb0  ord^  of  nbi.pfiiMs.  Then 
no  .eaqpomp:  lauiho^ity.  from  the  jearl  (o  Jld];^  Zf.  waa  re- 
quiakeip>Q|iier  to  auth^^  tik  Utter  to  ^oawt.to.that 
order  i  fivr  .(hough  Mr.  iGT*  had  no  iMtmctiwa  frow  the 
eoirl  taenlec  into  tins,  particukr  arcangemeot,  he  had* 
ai«biB.atlQmqr  employed,  in  the  cai]ae$»  «i  general  mr 
ttmmMf  io  Jiind  the  earl  in  aU  oC  them.  Whether  M* 
aod  J*wem  the  eari'a  agents  pro.h&c  vicoj  is  a  qaestion 
beftitQeii.;tbeB&,and  hin^  la  Filmer  y. Defberiaif  an 
erd^  !of  reference  bad  been  viade  with  consent  of 
eoumel.and.attorney^  nod  though  the  arbitrator  had 
done  BO  oHNre.than  appoint,  a.meetingi  the  <Mendant 
noved.  to  eat  aside  theonder  of  nisi  prkis  on  anaffidoviAi 
ataiiiig  that,  she  had  expressly  desired  hw  attorney  not 
to  4aeBieat(to  any  rule  of  refiarencet  the  couct  reAised 
the  mottoB^sayingj  the  defisndant's  remedy  was, by  aq- 
tion  against  her  attomeqf « .  In  Moi^  ▼»  Smiti{b),,  Lord 
Skhm  md,  **l%iB  for  Mr-  ShadweU  to  cofsider  :wbe- 
tbet  he  is  autberiaed  togive  bis  oonsent  for  his  dieot* 
If  bedoe%  I  mest.act  on  it»  and  she  will  be  bouad  fry 
it.*'  ^f  the  eonseot  of  4he  counsel  and  attornies  on  both 
stdea  is»n0t  soQefent  ta  the  absenee  of  the  jwties  tbi^nir 
sdrcsf.  0Qfa|t  iooonMBnifsnce  will  arisei  The  lik^  jf 
Ibeieeen  br  no  aeferenee  of  all  natters  in  diffe|renqe» 
Tbmgjb  4ie  e^l!s  name  is  not  on  tbe.paaise  hst^he  was 
tb^  sabstwlial  party  in  the  cavsei  and  Im  general 
retflliifsr  y^HK^  «aed  to  secure  the  senrioes  of  the  defiB^d- 
ants*  counsel.  Assuming  that  the  earl  could  disavow 
giving  the  authority^  no  distinct  act  of  biq  appears^ 
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(6)  IJac  &  Walk.  675. 
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amountiiig  to  auch  diaava^«l|, before  2Ut  Janicaiy. 
The  first  letter  fyom  bisiagf^t  do^s.pot  appear  to  have 
been ipoonffquiKncev  of  axiy  cominmuQafpb^.,witb  ,binL 
He  should  have  .applied  to  the  associi^te  or  Judge  of 
assize  to  stajy  tbe  order  of  ,iu3i,p|rius,,or.haye  ^noved 
eariy  ^  last^l^einii  to. set  a^icle  the  orde^i  b^i;^  Jit  was 
made  a  rule  of  court*  [A>y%  9«  Jp  JBfo^tifgtan  v* 
Hafri8(a)f  the  action  heii^. for  «a  alleged  nuiswce, 
the  case  y/^^$  defonded  by  the  defendant's  landlocd, 
whose. attomii];;, entered  into  a,  cpn^ent.rule  to  ab^te  the 
nui^ipcei  without  the  defendant's  cxmaent»  and  agiiinst 
his  expires^  directicuu  Thex^ourt,.  upon  yery).  strong 
affidavits  .that  the  {p^vapno  coipplained  of  was  no 
nuisance^  s^t  aside  ap  a^aobn^t  on  the  consent  rule,, 
expressly  guarding ^thontselyes  against  xnaking a. pre- 
cedent of  theiv  docbiw'  in  tfiat  ^ases  thus  impliedly 
admitting  the  general  jn4e  to  be*  ^hat  the  .^tgcpey  iu  a 
cause  being  .presi^pt.k  coxnp^nt  to  c<]paent)to,4ta  be^ 
ing  xefeored  to  ^bitr^fu] :  In  Rex  y,.\4ddi^tmip) 
tlie  motion  , to/ infjce  .an  <order  of  nislpri^s,  a^.rp^  of 
cpnrt  was  resisted,  an  the  ground  of  it%  hejiog  entered 
into  wiitbput  the  cpnsent^of  the  party  or.  hiaj counsel; 
but  the  court  said^  f[  ^^.9Xi  attorney  e^uceed  his  autho- 
rity»  and  bis  oUentt  be  thereby,  prejudici^df  ^^.  lUljprney 
is  liaUe  to  make  s^tisfaclioii.  ^  his  ^Uent^ibifl  it  ia  a 
natter  of  course  to  ^^  W  onder  of  v^  priuf  a  rule 
of  this  cQurL"  In  Fumival  y.JBogle  (c)  an  orde^  was 
made  by  consent  of  counsel,  the  solicit^  on  one.  aide 
not  being  present,  but  his  clerk  oxi^;  there Xord  Qhan^ 
ce|lor  f^jfndhurnt  said,  "It  was  l|he  duty  of;the ^Qlidtorj 
if  he.  dissented  fiom  the  ordei*/  to  have^yep.  fmmc^ate 
notice  of  the  objection,"  and  suffering  tluree  d4Qr.8,  to 
elapse  without  objection  was  there  considered  too  long 
an  intervaL 


(a)  1  Bing.  isr. 

(e)  4Riissen'ttUi46. 


(h)  Sayef 'b  Reportt i  fS9. 
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Colerildg^  Slerit.  ^i)  fitippbtt  of  ihef  rtile.  ^h^  moSoti 
k  Ui  tiiiie;  'Tile  tetter  of  6th  Au^t  wa6  sufficient  to 
put  th^^laiiititf  on  his  guarS.  [JSaj^;^  B.  The  pro- 
per  GOttrse  to  be  pursued  hy '  Lord  J^d/mou M*d  agerit 
wbtitd  ha^e  beelki  to  haVe  writfen  Jbrtht^iOi  lb  him  to 
kno^Hrtethe^  he  cotiiTetited  to  or  ditetbwed  tlie  refer- 
ence: Having  a  ^odbt  on  the  6th  Jin^^  "trhether  hd 
wddld'Vatify'thb'arifangehieiit,  Whjr  not  "write  to  him 
and  'g^tli  c^goribal  aniw^^  on  Ore  '  subject  t  Thie 
agent  should  hare  written  to  the*  plaintiff  i^qitesting 
him  not  tb  gaout  of  the  farbi  or  cease  to  cultivate  % 
tin  Lord  P^/s  t^isolution  was  asceMained.  It  was  un-» 
necessary  to  wait  tilT  the  order  was  made  a'  rule  of  court 
in  order  to  move  to  rescind  the  order.] ' '  Lord  F.  might 
well  have  tdnsidered  that  the  plaintiff's  reftisa}  to  give 
J3«lD«^ip6ss^ssbn  of  the  Ikrm  on  8th  August  showed 
that  he  ffldnot  intend  to  proceed  onf  the  order  as  to 
the  grounds' of  refiisal;  It  was  the  plaihtifrs  duty  to 
tender'  the  ^ease  iot  execution.  The  firist  notice 
wfaidk  Lord  i^;  received,  that  the  phdndff  ineant  to  en-> 
force  tii^  di'de^;  was;  on  service  of  the  ft*ist  appointment 
to  ta:r.'  The  order  was  not' then  a  role  of  conrt,  and 
the  iaiuitiOir^Amssuccessfillly' resisted,  nor 'was  there 
another  appointment  to  iat  HH  after  MkTuielmas't&tm; 
[Batflep  B/  If  &e  {)lahltiff  should  apply  for  a  distringas 
agahist  L6M  FcAnumtH  for  dfsobeying  the  rule  (a)^  the 
conrt  might  ^efiise  to  proceed  hi  that  fenimmary  manneri 
on  &e  grbund  that  he  never  authonz^ed  his  attorne}^  to 
bind  limi  bAt  the  party  might  brinj^  his  actibn*]  The 
gmiig  an  authority  to  an  attorney  to  conduct  a  cause 
does  iidi  atilhome  him  to  refbr  it.  [Bcyhy  B.  It  is 
conataii^  dohef(i')]. 

(«)  No  aUachment  lies  against  a  peer  for  not  pajing  a  sum  of  money 
uder  All  awan)»  WaDar  v.  EaH  Ormoefm,  7  T.  R.  171. 

(j^y  SeeB^om  v^PuJbfTy^  iMk^rO;  S  id.  767;  14^  ^nu  S46} 
Holt,  79,9  Sktmi.  179 ;  If  Mod.  1«9 ;  Garth.  4SS,  S.  C*  and  cite^  arguendo 
BgHegr  t.  Bnham,  5  Wils.  S74.  And  see  1  Salk.  89 ',  Dyer,  Si7,  b. ;  Bid- 
4cUt,  I?l0«w,i&«nor,  6B.&Cr.  S55. 
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cbwn  «iiy  general  nilfi  /U  to  tlia  power  pf  cowml  and 
attornie«  to  hind  their  filimt*  by  coBsepting  to  teim 
CD  th^iir  bebfilf»  for  the.applicMioainay  bei.w«ll4efiidwl 
by  refei^nce  to  its  own  eiraumtti|iio9S«    Tbpugb.thfi 
counael  fior  tht  deJfondanti  might  n^t  have  hadlwuthonty 
to  bin4  Ix»d  FtJmcmthp  die  frot  thfi(  they  were  owsuUad 
at  ni^priua,  shows  that  the  leference  wUch.took  placs 
there  waa  not  made  without  cposideratioiiof.ableai)- 
vice.  The  terms  beiqg.  agaeed  on*  Lord  Falmouik  "  by 
his  Attorney  here  in  court,"  consented. to  be  a  pat^  lo 
the  rule,    The  attorney  is  not  stated  to  be  Lai4  Fal- 
Tmuy^  a^ttomey  in  tbe  siut>  but.  genendly  a^'  bis  atp 
tomey.    Now  this  application  is  to  set  aside .theioider 
of  nisi  prius,  on  the  ground  that  Lord  FabumtkhMd 
given  no  authority  to  his  attorney  to  do  the  act  he  did. 
and  is  therefore  not  bound-  by  it.    If  we:  vroBO  to«iake 
this  rule  ahsolutet  we  should  decide  conclusively  on  the 
queatioq  whether  an,  attorney  has  a  general  authority  to 
bind  bis  client  in  such  a  case ;  and  if  be  baa  aot,  whe* 
ther  Mr*  H.  had,  in  tbe  pvesent  instance,,  the.  authori^ 
of  Lord  F.  to  consent  to  this  order*    By  so  doing  we 
shmld  hinder,  if  not  conclude  the  parties  from  obUumug 
the  decision  of  the  regularly  oonatitwted  tdbuoal  by 
whijoh  that  question  ought  to  be  traed.    I  am  nol  aware 
of  any  decision  eatablishingourpower  to  setaaide  tbe 
agreement  of  partiea  at  nisi  priusy  and  I  am  aalitfied 
that  it  is  not  conferred  by  the  statute  &  and.  10  Witt.  8. 
c*  IB,    It  is  said  that  we  may  inteitfipm,  aa  the  order  of 
nisi  prius  has  been  made  a  rule  of  eourti  but  it  ia  a 
different  questioa  whether  the  carder  should  be  enibvoed 
by  aUaohment,  or  tbe  party  left  to  hi$  aclion«^  Tbe  want 
of  authority  fnom  Lord  Fabnouih  to  his  attorney  to 
enter  i^to  this  arraugement^  seeaii^  to  me  to  be  a  i 
tion  to  be  raised  hereafter,  in  case  of  a  ^strii^giaa 
moved  for  against  the  former  for  not  perfoianu^  the 
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avudl   Saeh  a  motion  udght  be  resisted  by  «howtfig       1834. 

tiat  Aofl^  hk  lit(x>ntey  did  consent  to  Itfs  bring' «     ^'**^^"^. 

pwtjr,  It'  «M  without  the  aiiihority  6f  liia  employer.        "^^^* 

Thecotrtt  might  then  refuse  the  distringas  and  leave       ^^^^ 

the  plaintiflP  to  his  remedy  by  action.    A  jury  t^uld 

then  dedde  the  question,  whether  Lord  Ftdmafuth  had 

gfven  ttrthorley  to  Mr.  JJ.  to  do  what  he  did  in  this 

case  %i  his  name,  and,  as  Mr.  H.  doubtless  thou^it,  for 

hiibeniefi!.  An  erroneous  view  of  the  law  could  in  that 

case  be  set  right  on  a  irrit  of  error ;  whfei^eas  by  int6t- 

feringhi  a  Bummary  way  we  should  prevent' a  jury 

fom  decking  on  the  facts,  and  a  court  of  error  on  thd 

law.    Tbe  lateness  of  the  application  is  another  reason 

agunst  the  nxlfe,  but  I  do  tfot  rest  my  judgment  on  tftat 

ground. 

VAUcfHAV  B.— If  I  had  been  called  on  to  ducide 
wiietherLord  FaHmmtk  was  bound  by*  what  was  done 
by  his  attorney  when  at  the  assizes,  I  should  have 
doubted  whether  he  was.  This  action  being  bt-ought 
agamst  the  defendant  for  an  act  done  as  Lord  P.'s 
land  agent  in  die  counte  of  his  empltiiyment,  it  maybe 
coniide^ed  tts  a  catise  in  which  Lord  F.  is  substantlatRy 
apattyj*  But  itssuming  him  to  be  so,  the  attorney  could 
M  at  Ae  vtmdst  I»nd  him  fiiHber  thiin  In  thit  cAmt. 
An  agent  can  only  bind  a  principal' WhHe  he  acts  irilSiiii 
die  scope  'of  His  authority ;  whereas  here  the  attorMy 
tales  on  him  to  tefer  not  only  this  cause,  which  turned 
^  an  injury  to  theiAahitifF's  possesmori^  but  also  other* 
9ata  of  Bior^  impbrtancd  in  whieh  Lord  il  wad  in* 
terested.  Btit  I  rest  my  opinion  against  thb  rule  on 
tile  latiiiieaa  of  this  appfication, 'whtch  wtis  not  made 
tiR  the  nut  Jwiuary,  though  ad  long  befdre  as  tb^  6th 
^lyssl  iiMd  Fiilmauth'B  agtat  was  aware  of  the'  ar- 
nrngmsfrt'iit  ihe  asshses,  and  the  order  ofnisfi  pi4crs 
vsadrawtntlp  on  the  6t&  Novemher^  and  Served  bn'Lord- 
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Falmouih*8  town  agent  with  notice  of  taxation.  In  the 
meantime  the  state  of  things  may  have  materiaHy  al- 
tered to  the  plainttflTs  disadvantage.  Then,  without 
deciding  on  the  question  of  authority,  this  rule  must  be 
discharged,  which  will  leave  the  parties  at  fiberty  to  try 
the  question  in  an  action. 


BoLLAND  B. — ^Were  we  to  act  in  the  smnmary  way 
pointed  out  by  this  rule,  we  should  preclude  the  parties 
from  trying  the  question  in  the  proper  mode.  In  cases 
of  fraud  or  gross  misconduct  of  the  attorney,  a  court 
might  set  aside  an  order  of  court  made  on  agreement 
of  the  parties.  In  Fumival  v.  Bogte  the  passing  of  the 
order  was  afterwards  suspended,  and  finally  superseded 
on  affidavits  stating  circumstances  to  show  that  the 
plaintiff's  counsel,  when  they  consented  to  the  terms  in 
the  order,  had  not  been  informed  that  their  client  had 
positively  rejected  the  same  terms  when  previously 
offered. 


GuRNEY  B. — ^This  application  is  mad<e  by  a  party 
who,  by  H.  his  attorney,  consented  to  an  order  of  nisi 
prius,  supported  by  an  affidavit  of  that  very  attorney 
that  he  had  so  consented  without  authority.  It  is  not 
denied  that  in  this  action  Lord  Falmouth,  if  not  the 
nominal,  is  the  substantial  defendant,  and  that  Mr.  J7., 
though  not  a  party  on  the  record,  is  the  substantial 
defendant,  and  that  Mr.  H.  is  his  attorney  in  the  writ 
of  inquiry  and  those  other  suits  with  the  plaintiff  men- 
tioned in  the  order  in  which  Lord  Falmautk's  name  is 
on  the  order.  Nor  can  it  be  doubted  by  whom  Mr.  S. 
was  employed  to  defend  this  action,  as  he  claimed  par- 
ticular counsel  who  had  a  general  retainer  from  Lord 
Fabnouth.  Then,  after  consenting  by  attorney  to  this 
order  at  nisi  prius,  he  comes  as  late  as  the  tenth  day  of 
this,  the  second  term,  to  set  aside  the  order,  without 
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even  offering  to  put  the  plaintiff  in  the  s^me  situation 
ia  ^hidx  he  W33  previous  to  the  axrapgesteQt.at  the 
assbea.  It  is  ompossibte  for  us  to  do  so  now.  In  ord^ 
to  prevent  the  order  of  nisi  pcius  .from -being  made 
effectual^  a.  specific  notice  should  have  been,  promptly 
given  that  Lord  Falmouth  would,  not  consent...  Active 
measures  should  then  have  been  taken  to  stop  all  pro- 
ceiediogs  iiuder  it;  instead  of  which,  possession,  of  the 
&rm  is  demanded  and  given  up  in  pursuance  of  it;  jdlqx 
is  any  atep  taken  to  invalidate  it  tUl  aflter  the  notice 
to  Lord  Falmmtth's  agent  of  the  second  apppintment 
to  pay  the  costs.  To  grant  this  application^  therefore, 
would  be  most  unjust.  .... 

Rule  discharged  wUh  costs, 

Ste  Wright  r.Sbnhiff  pest. 


1834. 

Thomas 

Hewes 
and  Others. 


Rex  against  Maberley. 

AMOS  (for  the  Attorney^  Oeneraf)  moved  for  a  rule 
absolute  in  the  first  instance^  for  a  writ  of  imme- 
diate extent^  to  be  tested  on  the  day  on  which  a  fiat  for 
an  extent  against  the  defendant  was  dated,  viz.  as  far 
back  as  22d  February  183S.  He  cited  a  passage  from 
Manmng's  Exchequer  Practice  (ck),  stating  it  to  have 
been  held,  that  an  extent  may  issue  at  any  distance  of 
time  after  the  inquisition  and  fiat,  bearing  teste  on  the 
day  on  which  the  fiat  was  granted.  In  Rex  v.  Bruce  (J) 
a  new  extent  issued  three  years  after  the  original  one, 
tested  the  day  the  latter  had  issued.  The  filuig  the 
affidavit  of  danger,  and  all  the  proceedings  at  the 
office  when  the  fiat  was  signed,  enabled  every  interme- 
diate purchaser  to  know  ihe  existence  of  the  extent. 


A  fiat  for  an 
extent  having 
been  granted 
more  than  a 
^ear  before  ap- 
plication for  an 
extent,  the 
court  refused 
to  grant  a  rule 
that  an  extent 
might  issue 
tested  of  the 
day  on  which 
the  fiat  bore 
date. 


(«)  fd  edit.  Reveime  Branch,  f 6v 
VOL.  IV.  A  A 


(6)  Id.  27,11. 
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V. 

MABEftLCr. 


Bayley  B. — ^Regularly  the  extent  should  beu  dftte 
the  day  it  Uauec    More  than  a  year  has  here  eUpsed 
since  the  fiat  bears  date.    The  crown  is  in  this  case 
within  the  maxinii  vigilantibus  non  dormientihtis  sab* 
veniunt  leges  (a).  Assuming  that  the  parties  interestedt 
who  may  be  remote  vendees,  should  search  the  files, 
they  might  well  conclude  that  the  teste  of  the  fiat  being 
the  day  on  which  aa  extent  might  be  issued,  was  the 
day  on  which  that  proceeding,  if  issued  at  all,  would 
have  issued.    In  Mex  v.  JBruoe^  and  the  cases  cited  in 
Manning's  Practice,  there  had  been  proTioua  extents  (I). 
In  Rex  y.  Bruce,  Wood  B.  thought,  that  if  extents  were 
suffered  to  be  ante-dated,  it  mij^t  affect  intervening 
tra'nsactions,  and  disturb  property  in  the  hands  of 
remote  vendees.    In  Cfileer.  Grover(c)  several  of  the 
judges  repeatedly  laid  it  down  that  an  extent  ought  not 
to  be  ante-dated. 


Amos  took  nothing  by  his  motion. 


(a)  Hobart,  347. 

(6)  And  SM  lUs  ▼.  Harveift  f  Pric«,  S3S,  oontrwj  to  eioie 

(e)  1  CI.  &  F.  7S ;  9  Bingh.  US  \  M'UH.  &  Y.  tn* 


SxaiouANn  ogainei  Maxweu,  Eaq.,  Sheriff  of 

YoRKSHiH^,  and  Another. 


't^RESPASS  for  breaking  and  entering  the  plaintiff*s 
house^  stables,  outbuildings  and  closes,  breaking 


A  printed  in- 
strument pur- 
porting to  be 
a  form  ofde* 

mise  of  a  farm»  hac)  originnlijf  contained  in  ttie  habendum  vrords  treating  a  tmaacj 
from  year  to  year,  but  on  producing  tbe  instrument  in  evidence  thev  wei«  fbood  to 
be  struck  through,  and  were  proved  to  have  been  so  struck  through  before  execution 
of  the  instrumeuc  by  the  party  chained.  The  reroaifoing  words  «  damba  vara  ^'Ibr 
the  term  of  one  year  fully  to  be  complete  and  ended,''  and  stood  iaunediftteiv  pre> 
ceding  those  which  had  been  struck  out.  Iloweveri  many  subsequent  atipttlatioos 
remained  in  the  leases,  which  seemed  to  be  only  applicable  to  a  tenancy  torlon^ 
than  a  year,  or  determinable  by  notice  to  quit:— Iield|  first,  that  the  wor^  struck 
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doon  and  gates^  Sec,  seizing,  mowingj  and  taking  po§«       1884; 

WBsion  of  his  crops,  trampling  com  and  grass,  pros-   «      " 

trating  trees,  hedges  and  fences,  filling  up  ditches,  and  v. 

hindering  the  plaintifF  from  having  the  use  and  enjoy-  ^^JJ^J^J^^, 

nent  of  hb  farm.    Second  count,  for  an  expulsion  from 

eertain  doses  named.    Third  count,  for  an  expolsfon 

&om   a   dwelBng-house,    stabling,   and   outbuildings. 

Fourth  count,  de  bonis  asportatis.    Pleas :  not  guilty, 

and  several  special  justifications  by  defendant  Maxtoett 

aa  sheriiFof  Yorkshire,  and  the  other  defendant  as  his 

bailiff,  under  an  execution  against  John  Thcmas  and 

Robert  Smith.    Issues  thereon.    The  cause  was  tried 

before  Denman  C.  J.  at  the  Yorkshire  summer  assizes 

18S3.     The  plaintiff  was  landlord  of  a  fkrm  let  tt> 

Thomas  Smith  by  the  following  instrument  of  demise, 

dated  4th  November  1831,  which  was  produced  at  the 

trial,  signed  by  Thomas  Smith.   The  plaintiff  agreed  to 

let  to  the  said  Thomas  Smith  the  farm  and  premises 

(open  which  the  supposed  trespasses  were  alleged  to 

bave  been  committed)  from  the  6th  day  of  April  then 

oext,  for  the  term  of  one  year  frilly  to  be  complete  and 


throogh  might  be  looked  at  to  ascertain  the  real  intention  of  the  parties  in  so  erasing 
them,  and  consemjentiy  that  the  tenancy  was  for  one  jrear  only ;  and  next,  that  the 
stipulations  inapplicable  to  such  a  tenancy  roust  be  considered  as  struck  out,  or  as 
iQrplosag^  unless  the  tenancy  should  continue  for  more  than  a  year. 

By  the  same  instrument  of  demise,  after  a  covenant  for  payment  of  rent  by  the 
tenant,  it  was  agreed  *'  that  in  case  the  tenant  should  duly  observe  and  perform  the 
several  covenants  and  agreements  thereinbefore  contained  on  his  part  and  behalf,'^ 
and  should  peaceably  quit  the  farm  in  pursuance  of  notice  to  do  so,  he  should  be 
entitled  to  a  way-going  crop  to  be  taken  from  lands  In  seeds  or  turnips  the  previous 
summer,  sach  crop  being  to  be  left  for  the  landlord  or  his  incoming  tenant  at  a 
iiiluation  to  be  made  by  arbitrators  or  an  umpire  : — Held,  that  this  clause  did  not 
pre  the  tenant  the  right  of  possession  of  the  land  to  the  exclusion  of  the  landlord, 
after  the  det^hnination  of  the  year's  tenancy,  but  at  most  onily  a  right  to  go  on  the 
land  to  improve  the  crop ;  and  that  the  landlord  might  maintain  trespass  quare 
daasom  fregit  for  taking  possession  of  the  crop  and  hindenog  him  from  naving  the 
use  and  occapation  of  the  land  after  the  year  expired. 

Whether  the  paymeotof  the  rent  was  a  condition  precedent  to  the  tenant's  having 
the  right  to  the  way-going  cn>p>  qv^rs. 

A  a2 
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•V. 

Maxwell 
•and  Another. 


ended  (a),  under  certain  rents^  payable  by  two  equal 
half-yearly  portionsj  on  the  11th  day  of  October  sni 
the  6th  day  of  April  in  each  year.    By  the  said  agree- 
ment the  said  Thomas  Smith  agreed  with  the  plaintiff 
to  pay  the  rents  and  taxes^  to  keep  the  premises  in 
repairj  not  to  plough  up  the  grass  land,  and  that  he 
would  not  take  more  than  two  crops  of  any  corn  or 
grain  successively  from  any  part  thereof,  but  would 
fallow,  as  therein  mentioned:   Provided  always,  that 
upon  light  lands,  or  such  as  were  adapted  to  the  turnip 
and  seed  husbandry,  the  said  two  crops  should  not  he 
taken  in  immediate  succession  to  each  other,  but  the 
said   Thomas  Smith,  his  executors  or  administrators, 
should  upon  such  lands  sow  his  or  their  first  crop  of 
com  after  turnips  with  a  sufficient  quantity  of  good 
grass  seeds,  which  might  lie  one,  two,  or  three  years,  at 
his  or  their  own  discretion,  if  he  or  they  should  so  long 
continue  to  occupy  the  said  farm  and  premises. 

The  instrument  also  contained  (amongst  several  other 
clauses  usually  inserted  in  leases)  the  following  clause 
as  to  quitting  the  premises. 

"  And  that  the  said  Walter  Strickland,  his  heirs  or 
assigns,  or  his  or  their  incoming  tenant,  at  any  time 
after  the  1st  day  of  January  preceding  the  6th  day  of 
April,  when  the  said  Thomas  Smith,  his  executors  or 
.administrators,  shall  have  given  or  received  notice  to 
quit  the  said  farm  and  premises,  shall  have  full  liberty 
to  enter  upon  and  to  plough  and  cultivate  all  the  arable 
land  except  the  fallows  or  turnip  fallows  of  the  preced- 
ing summer ;  and  also  shall  have  the  use  of  the  stables 
of  the  said  farm  and  premises,  and  shall  have  liberty  to 
sow  with  seeds  and  harrow  in  the  same,  or  any  part  or 

(a)  Here  had  followed  the  words  **andto  oajrom  year  to  jfear  tiitiiZ  either 
forty  ihalt  have  given  tix  months*  notice  determimng  thit  ogreemtmi,**  but  the; 
had  been  struck  out  before  Thomas  Smith  signed  the  instmroeat,  which 
i»as  a  /brm  printed  with  blanks,  afterwards  filled  up  for  use. 
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parts  of  the  fallow  or  turnip  lands  from  which  a  way  or        1834. 
off^going  crop  is  to  be  taken^  as  is  after- mentioned."  v^^v^^ 

It  also  contained  a  clause  that  the  tenant  shall  be    Strickland 
allowed  the  cost  price  of  all  seeds  sown  by  him  the  pre-     Maxwell 
ceding  year,  if  not  eaten  by  sheep  or  cattle.    A  clause 
as  to  the  way-going  crop  was  as  follows : 

'*  And  the  said  WaUer  Strickland  doth  hereby  agree, 
that  in  case  the  said  Thomas  Smith,  his  executors  or 
administrators,  shall  duly  observe  and  perform  the 
several  covenants  and  agreements  hereinbefore  con- 
tained, on  his  and  their  part  and  behalf,  according  to  the 
true  intent  and  meaning  thereof,  and  shall  also  duly  and 
peaceably  quit  the  said  farm  and  premises  in  pursuance 
of  any  such  notice  as  is  hereinbefore  mentioned,  he  or 
they  shall  be  entitled  to  a  way-going  crop  of  com  not 
exceeding  sixty  acres,  to  be  taken  from  such  parts  of 
the  land  in  tillage  as  shall  have  been  in  seeds,  fallow 
or  turnips,  (eaten  off  with  sheep)  the  preceding  summer. 
And  if  there  shall  not  at  the  time  of  quitting  be  so  much 
land  which  has  been  so  fallowed  or  turnip  fallowed, 
then  the  deficiency  shall  be  taken  from  such  of  the 
lands  then  in  seeds  as  shall  fall  in  due  course  to  be 
then  ploughed  out:  and  which  way-going  crop,  it  is 
hereby  agreed  between  the  parties  hereto,  shall  be  left 
for  the  said  Walter  StricJUand,  bis  heirs  or  assigns,  or 
the  incoming  tenant,  at  a  valuation  to  be  made  by  arbi^ 
trators  or  an  umpire  in  the  manner  herein  mentioned, 
bat  subject  to  reduction  therefrom  of  Is.  8d.  per  acre 
for  the  onstand  and  taxes  of  the  land  on  which  it  shall 
be  grown,  and  also  allow  for  the  expenses  of  reaping, 
thrashing,  and  delivering  the  said  crop." 

In  March  1833,  two  executions  issued  against  Thomas 
Smith  and  two  others,  under,  which  the  whole  of  Thomas 
Smithes  crops  and  effects  were  seized.  The  sheriff's 
officers  gave  notice  of  having  taken  possession  to  the 
plaintiff  (the  landlord)  and  his  known  agent,  pursuant 
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183^       to  statute  56  Geo.  S.  c.  50.  s.  9.    The  agent  tben  gftte 
"^^-^^      notice  to  the  sheriff  that  rent  was  in  arrear  firom  Thcmu 
V.  Smith.    The  furniturej  cattle^  farming  implements,  and 

aSd  Amrther    ^  *®  moveable  effects  of  the  defendants  ware  sold  by 
auction  on  the  6th  and  7th  April  1838,  and  on  the  last 
day's  sale  the  sheriff  paid  to  the  plaintiff's  agent  the 
rent  which  was  then  due.    The  produce  of  the  sale  was 
insufficient  to  satisfy  the  execution  first  issued  in  Matck^ 
as  the  sheriff  had  to  satisfy  a  prior  execution  for  SOOL 
On  the  Sd  May  last  the  manure  fuid  fixtures  were 
valued  by  two  persons,  one  appointed  by  the  phontiffy 
die  other  by  the  sheriff,  and  by  an  umpire  ohosen  by 
the  arbitrators.  The  value  awarded  wm  afterwards  paid 
to  the  sheriff.    At  that  ttmoi  via.  (before  ibis  actioo  was 
commenced)  the  sheriff  o&r^d  tp  give  up  to  die  phio- 
tiff  possession  of  the  grass  huadj  and  of  such  of  the 
arable  land  as  the  tenant  had  no  right  to  for  his  way- 
going crop,  and  in  respect  of  which  he  was  not  enti- 
tled to  any  remuneration  for  ploughing  or  sowiog  with 
com ;  but  the  plaintiff's  agent  depiaaded  posaeaaion  of 
the  whole,  as  well  as  of  the  growing  evops  belonging  to 
the  tenant,  denying  the  teaeiit*s  right  to  hava  «ny  way- 
going crop* 

The  plaintiff  was  excluded  firooa  posatssi<Hi  of  any 
part  of  die  premisfes^  and  no  rent  since  accndi^  dae 
had  been  paid*,  Moshins  v.  Knijihtia),  Far  the  de- 
fendants it  ^s  oontended,  first,  tlmt  a  eonlinuuig  pos- 
session by  Tfyonuu  Smith  was  oontempbted  for  longer 
than  a  year,  and  could  only  be  determined  by  a  notice 
to  quit:  and  also,  that  having  a  ri^t  to  a  w^y^fouig 
crop,  he  was  entitled  to  possessbn  of  the  soil  on* which 
it  grew,  as  there  was  no  evidence  that  the  eovmaots 
affecting  the  right  to  it  had  not  been  performed.  The 
chief  justice  directed  a  verdict  for  the  plaintiff,  giving 
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bave  to  the  defendants  to  move  to  enter  a  nonsuit*  The 

tiesoasses  were  on  3d  March  1833. ' 

SraioiLAirD 

Jones  Sent,  having  obtained  a  rule  accordingly  in    MAxwBLt 
JmXwfitwinfit  ternif 

Join  JVUUami,  CresswM  and  J2.  C.  HUdyard  showed 
cause.  Those  words  of  the  habendum  which,  as  they 
origiiuiUy  stood  in  the  printed  form  of  the  agreement 
for  a  kaae,  gave  it  the  effect  of  a  tenancy  from  yeAr  to 
yeav,  having  been  struck  out,  the  words  of  demise  re* 
maiBi  ''  for  the  term  of  one  year  fiiUy  to  be  completo 
and  ended,"  in  which  case  no  notice  to  quit  Is  requisito. 
So  for  all  is  clear;  but  the  diffieulty  arises  from  the 
oversiglkt  of  letaining  a  number  of  sUpuUtiens  which 
are  applicable  to  the  longer  torm  of  a  tenancy  from 
year  to  yemr,  for  whish  they  were  originally  ifitendedi 
but  are  not  suitable  to  the  shovter  torm  created  by  the 
instnunent  The  intentfob  of  the  partiee  to  abridge  the 
duratioii  of  the  termias  it  stood  in  prints  is  however  deai^S 
and  the  habendum^  as  mofilded  by  Uie  erasure,  equally 
so«  Indeed  the  act  of  erasure  shows  knor^  tftrongly 
their  intention  to  exclude  a  longer  tenancy  than  for  a 
year;  but  U  wiU  be  argued  that  the  pavticukr  cove* 
naoto  which  remain,  e,g*  not  to  take  more  than  two  crops 
suceesai^elyi  and  as  to  the  first  drop  of  com  after  tur* 
jngm  &c^  ehow  that  this  instrument  confere  a  tenancy 
from  year  to  y4ar,  net  detsrmiteble  till  die  end  of  three 
yeiupe  ftt  leaatt  That  eonsttuetien  would  alter  the  du* 
rati<m  of  the  term  contemplated  by  the  parties,  and ' 
plainly  expressed  by  them  in  the  hflbendum.  Doe  d. 
Spemter  v.  ChduAn^a)  is  in  point.  There  a  lessee  co- 
venanted not  to  assign  the  premises  without  leave  of 
lessor^  ''  provided  always  that  if  any  of  the  covenants 

(a)  4  M.  &  S.  265.    See  Crup  ▼.  Prict,  5  Taant.  548* 


Strickland 

V, 
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1834.        hereinafter  contained  on  the  part  of  the  lessee  shall  be 

broken,  it  shall  be  lawful  for  the  lessor  to  re-enter." 

There  was  no  covenant  on  the  lessee's  part  after  the 

Maxwell     proviso ;  and  it  was  held,  that  the  lessor  could  not  enter 

and  Another.    *      ,  ,      -    ,  .  i.       *  j 

for  breach  of  the  covenant  not  to  assign;  for  the  word 

hereinafter  could  not  be  rejected ;  and  as  it  could  not  be 
seen  with  certainty  what  was  the  intention  of  the  parties, 
the  only  safe  rule  was  to  adhere  to  the  words  (a).  [Bajf- 
ley  B.  In  that  case  it  might  have  been  diat  there  were 
originally  subsequent  covenants  which  were  struck  out, 
without  also  erasing  **  hereinafter  contained.*^  The  ha- 
bendum being  express,  should  prevail  over  any  inconsist- 
encies, which  can  only  arise  by  implication,  after  com- 
paring it  with  other  ambiguous  parts  of  the  instroment. 
In  the  Touchstone^  5S,  its  office  is  said  to  be  "  to  set  forth 
what  estate  the  grantee  shall  have,  and  for  what  time  he 
shall  hold  the  thing  given  or  granted  ;*'  in  Co.  Lit.  6  a. 
*^  to  name  again  the  feofiee,  and  to  fimit  the  certainty  of 
the  estate,  (viz.  that  granted  by  the  prenuaes  of  the 
deed).*'  The  general  implication  of  the  estate  which  shall 
pass  by  construction  of  law  by  the  premises,  is  always 
controlled  and  qualified  by  the  habendum  (&)•  It  may 
also  alter  and  abridge  the  certainty  of  the  estate,  Stuke- 
ley  V.  Butler  (c).  In  Baldvnn's  case  {d)liOTdCk)ke  says, 
"  Note,  reader,  a  difference  between  an  estate  in  the 
premises  implied,  and  an  estate  expressed;  for,  if  A. 
grant  a  rent  to  B.  generally,  the  same  by  implication 
and  construction  of  law  is  an  estate  for  life;  but  if  the 
habendum  be  for  years,  it  is  good,  and  shall  qualify  the 

(a)  See  Mr.  Jostice  Baylty*$  judgmenU 

(6)  See  also  BudtUr't  cose,  t  Rep.  55  b. ;  Vin.  Ab.  tit.  GranU  (I  a.) ; 
Co.  Lit.  IBS  a ;  EarlofShriwsbury*s  case,  9  Rep.  47  b.  49  b. ;  and  ace  Vw 
mat's  note,  t  Rep.  478,  new  edit 

(c)  Hobart's  R.  170, 171.  As  to  the  habendom  frustrating  (be  esUte, 
sec  id.  and  1  East,  506. 

(d)  2  Uep.  «4  a. 
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generality  and  implication  of  the  premises."    No  im«       1834. 
plication  shall  be  admitted  to  overthrow  an  express    «    icklihd 
clause  in  the  deed  (a).    Again,  the  habendum  must  v. 

prevail  in  respect  of  its  priority  to  the  paft  supposed  to  and*Ano3ier. 
be  inconsistent  with  it.  If  there  are  two  clauses  or 
parts  of  a  deed,  repugnant  the  one  to  the  other,  the  first 
part  is  to  be  reserved  and  the  latter  rejected,  except 
there  be  some  special  reason  to  the  contrary.  See  the 
Tmtchstane,  88,  c.  6.  Rule  7.  Thomas  v.  HoweUifi), 
Haws  Y.  Haws  (c).  However,  the  clauses  which  are  re- 
ferable to  a  tenancy  from  year  to  year,  are  not  neces- 
sarily inconsistent  with  the  habendum.  They  would 
be  operative  if  the  tenant  remained  in  possession  more 
than  the  year;  and  the  chief  justice  at  the  trial  inclined 
to  the  opinion  that  the  instrument  operated  as  a  demise 
for  a  year  certain,  and  that  the  stipulations  must  be 
taken  to  have  been  retained  in  case  the  holding  con- 
tinued. [Bayley  B.  Any  part  not  inapplicable  to  the 
relation  between  a  landlord  and  a  tenant  from  year  to 
year  may  have  operation.]  Next,  did  the  tenant's 
right  to  the  possession  remain,  under  the  clause  for  the 
way-going  crop?  If  the  tenant  had  a  right  to  that 
crop,  the  clause  in  question  did  not  give  him  a  right  to 
possession  even  of  the  land  on  which  it  stood ;  but  to 
be  remunerated  for  seed,  labour,  and  expenses,  on 
payment  of  the  rent  and  performing  the  covenants. 
Now  rent  appeared  to  be  in  arrear,  and  Porter  v. 
Shepherd  (d)  shows  the  payment  of  it  to  have  been 
a  condition  precedent,  without  performing  which  no 
right  to  the  crop  could  exist.  [Bayley  B.  Might  not 
Smith,  aa  tenant  from  year  to  year,  be  entitled  to  cul- 
tivate the  land  for  the  way-going  crop,  for  which  he  is 
to  be  paid  at  a  valuation  ?] 

(a)  Bac.  Abr.  tit.  Onnts,  (I.)  (6)  4  Modern,  69. 

(c)  3  AtkjM,  5S5.  (d)  6  T.  R,  665  On  error  from  C.  P.) 


finu«Ui4iio 
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18S4.  Jwn  Serjt  and  AUaander  in  sapport  of  the  ruk* 

Tbui  was  a  continuing  tenancy  not  detennined  by  pro- 
par   notiea   to   quit*    No  argument  is  admUsible  if 
-*5f  ?!!?i^-   founded  on  the  worda  which  are  struck  out.    The  in- 
atnunent  must  be  construed  on  its  own  expressions  si 
U  now  standsi  without  reference  to  any  fact  or  dedars* 
tion  extrinsic  to  it*    For  if  the  declarations  of  the  par- 
ties  at  the  time  of  executing  a  written  instrument 
would  not  avail  to  f  ary  its  effect,  neither  can  their  set 
at  that  time  be  evidwce  for  that  purpose.    The  intsn- 
tioQ  of  the  parties  is  to  be  gathered  from  the  whole  of 
an  instrument^  not  from  an  isolated  expression  in  it; 
and  if  any  difficulty  in  so  doing  arises  from  the  natiice 
of  confiieting  dausesi  that  construction  must  be  adopted 
which  will  give  e&ot  to  the  greatest  part.   Th^jifon 
ri^ard  bad  to  the  whole  instrument  it  is  found  clear  that 
the  tenancy  was  from  year  to  year,  or  for  more  than  a 
year,  if  notice  to  quit  was  not  giv^n  within  the  yesTi 
the  expression  in  the  habendum  will  not  restrain  its 
operation  to  a  year.    It  is  argued  that  if  there  is  not  s 
demise  for  one  year  only,  it  must  be  a  demise  for  three 
years  at  least;  but  no  words  in  the  habendum  limit  the 
tananey  to  that  duration*    If  the  habendum  is  to  bs 
read  as  a  demise  for  one  year  only,  that  was  to  be 
snbject  to  the  contingency  whether  notice  to  quit  was 
g^en  m  the  first  half-year;  for  it  appears  from  the 
other  parts  pf  the  instrument  that  such  an  interest  was 
intended  to  be  granted  as  should  continue  tUl  dete^ 
mined  by  a  notice.    IBqjfley  B.  This  instrumMt  con* 
forred  an  absolute  unqualified  term  and  lease  for  one 
year.    The  tenant  had  the  same  rights  as  if  it  had 
been  a  tenancy  for  ten  years,  of  wbidi  this  was  the 
last;  he  might  prepare  the  land  for  the  next  yesr*a 
crop,  so  as  to  be  taken  at  a  Taluaticm,  if  he  had  paid  his 
rent.   I  think  we  hare  a  right  to  look  at  the  instrumeot 
as  it  originally  stood,  fix.  for  one  year,  and  so  on  from 
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jwr  to  year.    We  find  on  the  lace  of  the  instrumeiit,       18S4. 
that  those  worda  which  would  have  given  the  tenancy    ^^^'"^ 
aloDger  duration  than  a  year  are  atruck  out.  Covenanta  9, 

Mkm  appixcaUe  to  that  longer  tenancy  which  the   J^^J^^ 
eiasad  worda  woold  have  created,  and  inapplicable  to 
tbe  atate  of  things  which  that  erasure  had  aubatituted 
in  their  place.    Then  ought  we  not  to  consider  every 
thing  inapplicable  to  the  tenancy  from  year  to  year  aa 
stni€koat>  and  so  muoh  oidy  to  remain  in  the  instru* 
nent  as  is  applicable  to  the  tenancy  created?    May 
not  the  plaintiff  say,  the  lease  was  originally  meant  to 
operate  one  wey  and  was  afterwards  altered  to  ano- 
ther?]   That  would  be  to  vary  the  effect  of  the  in«- 
vtnimenV  bepauae  words  were  once  contained  in  it 
which  are  not  there  now,  and  were  not  there  at  the 
tine  of  its  execution.    But  no  fact  so  appearing  cmi 
dtar  the  efibct  of  the  inatruneot  itself,  it  being  as  much 
dehors  il^  ae  if  contained  in  a  separate  paper.    [Bajf» 
%  B»  A  court  of  error  might  give  an  (^eion  on  the 
issleoBsten^ionof  that  document;  finr  afius  aimile  might 
he  put  on  the  record,  or  the  £ict  nught  be  found  what 
words  stood  origtoally,  what  words  were  struck  out^ 
sod  what  otbers  were  written  in  Aeir  stead*]    That 
would  be  to  evphuo  a  written  inatrumcnt  by  par^ 
Soppoae  woedfl  to  be  written  on  an  erasure,  oould  more 
effect  be  given  to  them,  beoause  they  vrere  proved  not 
to  be  in  the  origmal,  but  appeared  to  have  been  since 
sobstitutad  by  the  parties  on  more  mature  advice? 
Suppose  that  tbe  weeds  are  ao  eompletdy  erased  that 
they  cannot  be  decyphered,  is  the  party  to  lose  any 
sdvantage  he  night  have  had  if  they  conld?    These 
are  necessary  consequences  of  the  doctrine  contended 
for  by  ^e  plaintiff.      The  frir  construction  of  the 
whole  is,  tbat  the  parties  contemplated  a  tmancy  which 
might  continue  beyond  a  year;  viz.  that  the  tenant  was 
to  have  the  farm  for  one  year  certab,  and  then  from 
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Stuicklamd 

Maxwell 
and  Another. 


year  to  yeari  unless  notice  to  quit  given.  Besides,  if  the 
terms  of  a  lease  are  doubtfiili  it  is  a  rule  that  the  coa- 
struction  is  to  be  in  favour  of  the  lessee,  who  is  considered 
as  grantee;  Dann  v.  Spurrier  (a),  ComyiCs  Landlord  and 
Tenant  (ft),  LiUey  v.  Whitney  {c)^  SeamaiCs  ca8e(d). 
Every  deed  shall  be  most  strongly  construed  against 
the  grantor,  and  the  grantee  shall  take  by  the  premisesi 
if  they  be  more  for  his  advantage;  so  if  the  construc- 
tion be  doubtful,  the  deed  must  be  favourably  ex- 
pounded for  him  («).  In  Wright  v.  Dickson  (J)  the 
material  word  cook  had  been  omitted  from  the  leasCi 
but  being  clearly  an  omission,  was  introduced  into  it  by 
the  court  as  was  plainly  intended  by  the  parties,  on 
the  ground  that  where  a  material  word  appears  to  have 
been  omitted  in  a  lease  by  mistake,  and  other  words 
cannot  have  their  proper  effect  unless  it  be  introduced, 
such  lease  may  be  construed  as  if  it  were  so  inserted, 
although  the  particular  passage  where  it  ought  to 
stand  conveys  a  distinct  meaning  without  it.  [Ary- 
ley  B.  Equivocal  words  there  received  a  constructicm. 
The  words  used  were  "  great  chows"  and  ''panwood," 
meaning  small  refuse  coals;  and  the  House  of  Lords 
held,  that  they  included  great  coals  also.  There  are 
many  cases  to  show  that  a  particular  word  omitted  by 
mistake,  but  found  essential  to  the  context,  may  be 
supplied,  after  first  showing  that  it  is  required  by  the 
context.]  Here  one  of  the  stipulations  in  question  is 
wholly  inconsistent  with  a  tenancy  for  one  year  only; 
for  instance,  half  a  year's  notice,  though  fit  for  a  yeariy 


(a)  3  Bos.  &  Pol.  405,  relied  on  by  Lord  UMtaro^  in  Dm  ▼•  Dim, 
9  East,  15  \  and  aee  Dann  v.  Spurrier,  in  Chancery,  7  Ves.  231.  Hdl  ▼• 
Riekardtm,  3  T.  R.  462 ;  Ferguson  ▼.  Comuh,  2  Burr.  1034,  are  oontii- 
See  also  Price  ▼«  Dyer,  17  Ves.  363. 

(6)  1st  edit  81, 106.  (c)  Dyer,  «79  ft. 

(d)  Godbolt,  166.  (e)  2  Rep.  23. 

(/)  1  Dow's  Pari.  Cas.  141 ;  see  Lord  fiMon'a  judgment* 
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tenancyi  is  wholly  inapplicable  to  a  tenancy  for  a  year       1834. 

/'__.,  ,    ,      ,         t  Stbickland 

Secondlyi  it  id  contended^  that  the  tenant  was  to  v, 

have  not  the  value  of  the  crop  only,  but  the  crop.  and^Anoiher. 
For  by  the  agreement  he  had  clearly  such  a  right  to 
the  way-going  crop  as  would  include  a  right  to  enter 
and  take  it ;  and  if  he  had  any  such  right  of  possession 
the  plaintiff  had  not  that  possession  which  would  en- 
tide  him  to  bring  trespass  against  the  sheriff.  Crosby 
V.  Wad$wcrth{a)  shows  that  Smith  had  such  an  in- 
terest in  the  land  as  would  support  trespass.  [Bay^ 
ley  B.  That  case  applied  to  grass,  the  natural  produce 
of  the  land(i);  but  here  on  the  ISdi  Aprils  after  this 
year  expired,  the  defendants  locked  up  not  only  all  the 
gates  of  the  fields  containing  the  way-going  crops  (c), 
but  of  the  homestead  also.  Smith  was  on  die  farm  on 
the  6th  April*  Groing  to  the  land  and  demanding  pos- 
session constructively  vests  the  right  of  possession  in 
the  party  entitled  to  it.  The  possession  of  die  wrong- 
doer must  be  actual.  Even  admitting  the  outgoing 
tenant*8  right  to  get  his  crop,  that  was  an  easement  in 
him  for  that  purpose  only ;  but  the  general  rightof  the 
landlord  may  remain  to  bring  trespass  for  other  acts  done 
to  the  close,  e.  g.  for  placing  stones  there,  or  for  using 
it  as  a  way  to  get  stones  from  it]  To  hold  that  the  pay- 
ment of  the  rent  and  the  performance  of  the  covenants 
formed  a  condition  precedent  to  the  right  to  the  way- 
going crop,  would  entail  this  consequence,  that  if  a 
shilling  of  rent  was  in  arrear  for  a  sbgle  day,  the 
tenant  would  lose  the  whole  benefit  of  that  crop. 
Holding  t.  Pigott  (d)  decides,  that  if  the  lease  contain 

(«)  6  East,  609.  609;  lee  Co.  Lit.  4  b. 

(6)  And  tee  7<niJbtiij0n  ▼.  RuutU,  S  Price.  987  ;  Siommm  ▼•  Dism»  7 
Ilut^SOO. 

(c)  A  complete  takmg  posietsioti  bjr  the  sheriff.  See  per  BJkhafii  C.  B. 
9Pri.S90. 

{ay  7  Biqg.  465. 
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no  stipulfttkms  as  to  the  mode  otquitHM^t  the  offfoing 
tenant  is  entitled  to  his  way-going  crop,  accoidii^  to 
the  custom  of  the  country,  though  the  tema  of  kM- 
and  Anoth'^  ^^  ^  inconsistent  with  such  a  cnatom.  BarasUm  ▼. 
Oreen  (a)  was  also  cited. 

Baylbt  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  first  question  in  the  ease  arisei 
on  the  construction  of  the  agreement  of  demise  betwaea 
the  plaintiff  and  Smith  his  tenantf  tIs.  whether  the 
agreement  operated  as  a  demise  for  one  year  only,  or 
for  a  longer  period  not  determinable  without  a  notice  to 
quit.  I  am  of  opinion  that  it  created  a  tenancy  only  for 
a  single  year.  The  habendum  Is  the  proper  place  to  be 
looked  to  in  order  to  ascertain  the  intended  dnratioQ 
of  the  tenancy,  because  it  gen^tilly  fixes  the  time  fi>r 
which  the  lessor  grants  that  the  lessee  ahidl  enj^  the 
demised  premises.  But  I  agree  wMi  my  brother  tTafisr, 
that  you  may  look  at  other  parts  of  the  instramenti  and 
if  you  see  that  the  tenancy  is  to  endure  f<»  a  longtf 
term  than  that  specified  hi  the  habendum,  the  edier 
parts  of  the  lease  may  control  the  habendum.  But 
that  must  be  a  very  strong  clear  case,  in  which  it 
must  be  apparent  from  those  other  parts  at  ike  lease, 
that  the  parties  could  not  have  meant  the  habendum 
to  have  no  operation  for  the  time  specified  by  its 
wording.  Now  in  this  case  the  habendum  is  to  hM 
the  farm  and  premises  from  the  6th  April  then  next, 
**  for  the  term  of  one  year  fully  to  be  complete  and 
ended.''  That  in  terms  is  a  lease  for  one  year,  and 
one  year  only.  But  it  is  argued,  that  fiom  oAer 
parts  of  the  instrument  which  seem  to  contemplate  a 
longer  duration  of  the  demise,  and  to  make  provisions 
which  could  only  be  applicable  to  such  longer  demise* 
the  parties  must  have  intended  that  the  lease  waa  sot 
to  expire  at  the  period  mentioned  in  the  habendum, 

(«)  16;EMt^  71. 
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but  was  to  go  on  for  a  longer  timei  nntO  boom  notice  to  1884 
detennine  it  should  be  given.  Now  in  order  to  decide  ^^>^^ 
whether  this  was  the  intention  of  the  parties  or  not|  «. 

and  what  was  their  intention  as  shown  by  the  erasore,     ^*?!!?!j^ 
we  have  a  right  to  look  at  the  instrument  as  it  ori- 
ginally stood,  and  at  tlie  alterations  since  made  in  H, 
to  see  how  those  alterations  illustrate  the  point  in 
question.    The  instihxment  is  printed  in  by  far  the 
larger  and  more  material  parts;  those  printed  patts 
including  the  stipulations  which  appear  to  be  inoon* 
ostent  with  a  tenancy  for  a  single  year.    It  is  com* 
petent  to  us  to  look  at  what  was  originally  the  printed 
matter,  and  also  at  what  alterations  are  introduced  in 
those  its  original  provisions,  by  erasure  or  strikihg 
out;  for  these   matters  are  apparent  on  the  tkem 
of  the  instrument,  and  we  do  not  go  out  of  it  or 
receive  any  parol  or  otiier  evidence  dehors  its  owil 
provisions.    Now  the  habendum  in  the  printed  form 
stood  originally  for  the  term  of  one  ytar  fully  to  be 
complete  and  ended,  **  and  so  on  from  year  to  yeari 
until  either  party  diall  give'  six  months'  notice  to  dis^ 
solve  this  agreement;"  and  when  I  find  those  words 
obliterated,  then  I  see  on  the  face  of  the  instrument 
itself,that  the  intention  of  the  parties  tnaking  this  agrees 
ment  was,  not  that  it  should  continue  till  six  months*no- 
tice  should  be  given  by  either  party,  but  that  it  should 
detennine  with  the  single  year,  as  if  **  and  no  more''  had 
been  subjoined  to  **  ended"  in  the  habendum.    I  com 
aider  myself  bound  to  consider  this  instrument  as  a 
demise  for  one  year  only,  subject  to  all  the  stipula* 
tions  contained  in  it  applicable  to  such  a  tenaney* 
Those  parts  of  it  which  w#re  originally  introduced  in 
contemplation  of  a  lease  Isatiog  longer  than  a  single 
year,  must  be  considered  as  baring  been  virtually  exr 
ponged  by  the  exptli^ing  those  previous  words  which 
would  haT6  raised  tuch  longer  tenancy;  consequently 
I  am  of  opinion  that  the  tenancy  ended  at  the  expir»- 
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1834i.       tion  of  that  one  year,  at  which  period  the  plaintiff  had 

„      "^^^      at  all  events  the  immediate  right  of  possession  of  all 
SraicKLAUD  i.  ,     i.  1.111 

9.  parts  of  the  farm  to  which  the  clause  as  to  way-gomg 

Secondly,  the  question  what  interest,  if  any,  was  con- 
ferred on  the  tenant  in  that  part  of  the  premises  to  whidi 
the  clause  for  a  way-going  crop  extended,  is  not  periiaps 
necessary  to  be  considered  in  order  to  dischaige  this 
rule;  for  the  defendants'  acts  have  exceeded  any  rights 
which  the  tenant  Smith  could  possibly  have  had  under 
that  clause ;  and  though  they  once  offered  to  give  up 
the  possession  of  all  the  farm,  except  that  containing 
the  way-going  crop,  upon  the  plaintiff's  complyii^ 
with  certain  terms,  they,  in  fact,  did  not  give  it  up,  anil 
witiiheld  the  whole.  Now  by  the  clause  as  to  the 
way-going  crop,  the  plaintiff  agrees  that  if  SmitA  per- 
forms the  covenants  thereinbefore  contained,  ac- 
cording to  the  true  intent  and  meaning  thereof|  he 
should  be  entitled  to  the  way-going  crop.  It  ia  not 
necessary  to  give  any  opinion  whether  the  words  /'  in 
case  iSmtM  should  have  observed  and  performed  the 
covenants  and  agreements  according  to  the  true  intent 
and  meaning  thereof,"  constitute  a  condition  precedent 
to  the  tenant  having  a  right  to  the  way-going  crop. 
The  language  and  its  position  tend  strongly  to  ahow 
that  they  were  intended  to  constitute  a  condition  pre- 
cedent ;  but  it  would  be  unreasonable  that  the  non-pay- 
ment of  a  minute  portion  of  the  rent  should  deprive  the 
tenant  of  remuneration  for  his  expenses  and  labour  about 
that  crop.  But  if  the  tenant  is  entitled  to  the  way-going 
crop  under  the  clause,  still  these  defendants  were  not 
justified  in  keeping  possession  of  the  land.  The  clause 
does  not  confer  on  him  power  to  reap  the  crop,  or  any 
distinct  interest  in  it,  of  which  he  may  dispo^e^  or 
any  right  to  suffer  any  one  to  takq  the  crop  but  die 
landlord.  It  is  in  reaUty  a  provision  which  enables 
the  out-going  tenant  to  obtain  compensation  from  the 
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landlord  and  in-coming  tenant  for  the  husbandry,  seed  18S4. 
and  manure  bestowed  by  him  on  the  land,  the  fruit  of 
which  he  is  himself  prevented  from  taking  by  the  ex- 
piration of  his  tenancy.  The  landlord  is  to  have  (he  Maxwell 
crop  at  a  valuation.  Though  it  is  true  that  the  time  at 
which  the  valuation  is  to  be  miide  is  not  stated,  it 
ought  to  take  place  at  the  time  the  tenant  quits,  or 
when  the  crop  is  reaped;  but  whenever  it  is  intended 
to  make  it,  the  landlord  should  be  applied  to,  to  ap- 
point a  valuer  to  act  for  him,  and  that  it  may  be  fixed 
by  the  estimate  of  the  arbitrators,  or  an  umpire.  In 
this  case  no  application  to  value  the  crop  appears  to 
have  been  made  by  the  landlord  or  tenant;  the  case, 
therefore,  stands  on  this  clause  as  if  none  had  taken 
place,  but  as  if  the  landlord  were  to  be  entitled  to  take 
the  crop  at  a  valuation  to  be  subsequently  made. 
Then  the  landlord  might  take  the  crop  and  do  what  he 
would  with  it,  when  the  valuation  was  made;  whereas 
the  tenant,  till  that  takes  place,  had  only  a  right  to  do 
acts  which  might  tend  to  improve  the  crop,  e,  g.  weed- 
ing, &c.  but  had  no  right  to  lock  gates  or  exclude  the 
landlord,  except  he  should  deteriorate  the  crops,  or 
prevent  his  tenant  from  doing  any  thing  on  the  land 
not  injurious  to  them.  I  am,  therefore,  of  opinion  that 
the  conduct  of  the  defendants  in  locking  Up  not  only 
the  homestead,  but  the  gates  of  the  fields  in  which  the 
crops  were,  and  thus  preventing  the  landlord  from  en- 
tering them,  when  he  might  have  had  an  object  in  view 
wholly  foreign  to  injuring  the  crops,  cannot  be  justified. 
The  rule  must  therefore  be  discharged  on  both  points. 

Vaitghan  B. —  I  am  of  the  same*  opinion.  The 
question  is,  whether  the  plaintiff  had  actual  or  con- 
structive possession  of  the  farm?  He  must  have  one 
or  the  otheV,  in  order  to  sustain  trespass  (a).    The  de- 

(e)  See  TopKam  v.  Dent,  6  Biiig.  516. 
VOL.  IV.  B  B 
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w^AwnAfr. 


Ae  ftar.    Tim  imiwwiciit  JiMt  be  rep<r»nJ  ncm4- 

(teoM  ii«ed  i#  ai.    The  yrioiei  fow  Qfigvn%  M^ 

0amlm$ti^tH  M  tWMqr   tp  eauie  b^ond  tfal  iBnt 

jrears  but  on  imtimg  mi  fik%  iBriMMiwi<  «^  i(  A^^ 

stands,  U  appeers  that  before  it  ves  /ngned  the  im- 

fort^nf,  woids  vhich  vould  cfCMtfi  f  teoencj  for  finger 

fh^pe  yeggr  were  stroefc  out.    I  am  of  opmon  thtf  ve 

#fay  Ifiok  at  the  worda  t^ua  stniffk  out  beCbcplb^  ie- 

9lTum»t  wesexecutei},  to  see  wh^  the  iDt^DtifW  offb^ 

(MilEtic^  was  io  doiog  «Or    The  fiurt  of  erasure  m|^  be 

jfTOfe^Ukd  esp^ined;  and  tf*  that  fa^at  c^  be  pipf/ed, 

^  ^frr»fif»  jBi»y  also  be  d  rawfi  frei^  it-    The  ia^ei^eAoe 

tyfpd  is,  th^t  tb^ae  vords  were  pwrppsely  e3;pbi4e4  by 

^  (lijti^s,  by  order  to  preveni;  tbe  temocj  |r9D»  ^^i- 

.fJmwg  for  loQger  tban  a  y^ar.    Tbe  word$  eppe^  to 

^oe  not  ambiguoujSj  stfi  bas  fafep  contendedi  by  Mr. 

4'l!^gpav4er,  but  express;  ^d,  thefefore,  not  iCoptrpQa- 

Jt^e  by  wplka^n  yn  favour  of  tbe  grantee,     I  thi^k, 

that  after  having  struck  out  the  word^  oqgipally  jn  the 

bftbend^^)  of  this  lease,  diose  stipulations  which  were 

sp^i^  ^  t^jpa9ifXf  though  only  appji^ble  to  a  tfi^a^cj 

fi[>r  inore  than  a  year,  became  suipbisage.     Tbi^n  the 

fj|^  of pQSi»?99ipn  ivould  vest  in  tbe  plainti^/^t  pi^  cfid 

of  tbp  year,  without  six  nM)nths  previous  notice  to 

SiTuM  to  quit,  for  tbe  purpose  of  detennjoipg  his  te- 

liaiMsy-    Aa  to  the  way-going  crop,  without  decidiog 

op  the  alleged  condition  precedent  to  the  tenant'^  right 

to  it,  I  do  not  think  it  can  be  fairly  intended  that  the 

tenant  should  have  possession  of  the. prop;    b^  paid 

value  for  raisin]^  it,  and  he  was  to  have  th.at  yali^e 

again^  not  the  crop.    All  deductions  from  its  value  far 

poor-reteS|  as  well  as  thrashing  and  delivering  it  out, 

would  be  thrown  on  the  landlord  or  in-coming  tenant, 
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one  of  whom  most  harvest  it.    The  out-going  tenant,       m4w 

therefore^  was  under  no  necessity  to  go  on  the  land  for 

the  purpose  of  getting  the  crop;  but  if  h#  vef«^  thfltt 

would  only  give  him  ao  easement  in  the  land,  without    M axwbix 

any  right  in  it,  and  the  right  of  possession  is  m  the 

landlord.    My  judgmenti  howeveri  rests  on  the  phuii 

wording  of  the  instrument  in  question. 

GujtvsY  B.— The  terms  of  the  habendum  are  too 
strong  to  admit  a  doubt,  but  that  the  intended  tenancy 
waa  fof  a  year  only,  ai)d  not  from  year  to  ye^r.  The 
effect  of  tbe  subsequent  stipulations  of  the  leas^  waa 
destroyed  by  the  erasure  of  the  preyioiis  words,  to 
wbipb  only  they  could  be  applicable ;  at  most  tb^y 
could  only  be  applicable  if  the  tenancy  lasted  for  \oog^ 
than  a  year-  On  the  other  point  it  is  clear  tiiat^  uad^x 
tbe  terms  of  this  iostrument,  if  the  tepaot  was  entitled 
to  the  value  of  tbe  way  agoing  crop,  be  wns  only  eotitled 
to  that  value,  and  not  to  the  possession  of  the  land  on 
which  it  stood.  Then  the  defendants  had  no  answer 
to  this  action,  for  they  had  kept  possession  of  the  land  ^ 

and  homestead. 

Rule  discharged  (a). 

(a)  Lord  Lyidhvnt  wis  sitting  10  equitjr,  tnd  Bolhnd  B.  at  nisi  prios. 
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1884. 

By  order  ^  a   JVSSITMPSIT    by'ari    attorney  for    his    bifl.      A 

mrauant  to  13  baron's  order  was  granted  for  staying  the  pro- 

Geo.  2.  c.  S3,   ceedings  and  taxing  the  bill,  which  was,  howeYer, 

*'     iiTaii  ao-'  ^^^WJ^  up  Without  the  usual  undertaking  to  pav  what 

tion  on  an  at-  was  found  due  by  the  n^aster,  and  without  any  direc- 

were  staid  on   ^1^"  ^<>  ^^^  defendant  to  pay  what  was  found  ^u^,  |)ut 

payment  of  merely  orderinfir  a  stay  of  proceedinsrs  on  payment  of 
whatshoold        .      ,  r,  .  .j.^      .^  '•,   ..;       /»  .  ^^  »       '^'V'i  •',•   ' 

be  foand  due    what  was  found  due  by  the  master.     The  deppdaoc 

wUmit^OT^'^'  pignecl  the  usual  "undertaking  in  the  book  kept  for  that 

bodying  in  the  purpose  in  the  judge's  chamber^     Qn  the  reference 

fendant's  tub-  ^^®  master  made  an  allocatur  of  firf.  in  favour  of  de- 

iDiBsion  or  un-  fehdapt.  Hiat  taxation  was  oi:dered  to  be  reviewed 
dertakins  to      ^.    ''f  j   .•    g»*  '••    ,-*  •  '    t  ""a.'    ■    \        •        i'  *•"     «'•' 

pay  the  Turn     oy  order  of  another,  baron,  after  a  hearing  before  nun 

which  sh<>|>ld  on  affidavits.      On  the  reviewed  taxation  the  master 

on  taiation.  found  18/1  to  be  due  ^rom  ttie  defendant  to  the  plain- 

^^*^^^^^^*  tiff,  and  made  his  allocatur  accordingly. 

iiflual  submis* 

effect  in  the  HecUon  for  the  defendant,  moved  to  set  aside  the 

book  kept  for  order  to  review,  which  had  been  made  a  rule  of  court, 
ttat  purpose  t     %      '  '  «    '  «    *  i  ' '   /v.  i     .     ^  ^t 

at  the  baron's   ana  the  master  s  a|)ocatur  thereon,  on  affidavits  all^g* 

chambers.  On  j™  ^jj^^  ^\^q  master's  finding  was  incorrect,  ajid  stat- 
the  taxation      ,  P,..     ...»  -.       .    i       .       i  ;       %^  ■        •      ' 

an  allocatur     ing  ftesh  facts.    A  rule  having  been  refused, 
was  made  tn  »  •  i    i    .  u  . 

favour  of  de-  .      .,..i        ....  .,       .   .  ;;'».• 

fendantforerf.  Crompton  fpr  the  plaintifTi  mpved  for  an.aHaeh- 
That  taxation  '  'n  .        /    '  '  '     ;*  • 

was  reviewed   ment  for  ^ot  ,naying  the  costs  pursuaiit  to  the  ipoasf^r  s 

^^MtedV'^^'^  alkcatur.  on  affidavits  stating  that  the  costs  jiad.be^ 
another  baron,  previously  den>anded|  and  that  the  allocatur  ftpd  qi^er 
master ^then     ^^^  review  had  been  served  on  defendant.         -. 

made  an  allo- 
catur for  18/.  to  the  fdaiatiir.  The  plaintiff  made  that  order  n  rule  of  cdar^  s^tired 
it  on  defendant,  dfsnm^dad  ibe.  i^^ats,  and,  on  non-payn)ent,.  obti^ned  nnw^achmoat 
without  making  the  oritriual  order  of  submission  in  the  judge's  book  a  rule  of  court: 
— Held,  that  the  attachment  iesoed  on  insufficient  raotenakty  and  the  eodtt  Mst  it 
aside  accordingly;  but  they  afterwards  upheld  another  attachment  obtained  ascribe 
first  order  and  submission  had  been  made  a  rule  of  court :  both  rules  having  lieeu 
served  on  defendant,  and  a  fresh  demand  oft  he  costs  wade. 


IN  Titfe  FdtiRTti  VBAHibF  WinLIAM  IV.  865 

At    the  defendant's   request    the  attachment  was       .1884. 

ordered  by  the  «OBtt  ti  lie  in  Ae  offide  fer  a  few  daysj  V^v^^ 
in  or^^r^  to  ^ve  him  an  opportunity  ta.^ay  Xl^e^sjUfiAn         y^ 

the  allocatur.  '  /.  B^MiisoN. 

JTeaion  then  obtained  a  rule  to,  set  aside  the  attach'  ' 
ment  foi  non-payment  of  that  suno;  oi^  the  ground  that 
as  neither  the  origii^al  order  to  stay  proceedings^ 
(which  had  not  been  made  a  rule  of  court,)  nqr  the  ^rder 
for  reviewing  the  taxation',  contained  any  cjiirection  .to 
the  aefendant  to ,pay  what.8liouI4  be  found  due.  or  .,  . 
any  consent  on^  bis  part  to,  do  so,  no  contempt  had 
been  committed.  He  said  tfiat  ith^  defendant  was 
ready  to  plead,  apd  goon  in  the  action.  T^e  court  Te7 
fused  tp  hear  any  of  the  merits,  paying,  thev  ha^  been 
disposea  pf  by  the  master;  but  asked  whetner  the  ori- 
ginal unidertakinff  had  not  been  filed  ^t  thie  judge'i^ 
chambers. 

CrampUm  shewed  cause  against  the  rule  to  set  aside 
the  attachment.  It  is  sufQcient  that  the  defendant 
signed  the  usual  undertaking  in  the  book  kept  ^t  the 
judge's  chambers.  f*or  the  statute  ZGeo.  S.  c.  ^-  /9-  ^« 
merely  directs,  that  upon  the  submission  or  the  party  *  ' 
chargeable  by  the  bill  unto  a  judge  of  the  court,  atid 
to  pay  the  whole  sum  that  upon  taxation  of  the  said 
bita'8liall''api(>eEr  tb be  due  to  ihe  atto^ney/^be  judge 
shad  r^fer  i\xk  bill  to  bb  taxed  and'settled^by  the  proper 
oELH^rl  It  ddes  rtot'diifect  that  the  dereriaa<it*8*sfcitj^ 
mis^on  t6  pay  shlall  be  in  the  judge's  ordier^^I^f  refer- 
ence. Then  that  submisdfcyh' was  properly  niade  in  the 
booli;  kept  at  the  judge's  chambers,  that,  being  qpayi 
the  record  of  it,  according  to  the  practice  upon  tbewords 
of  the  statute,  ^'  shall  submit.''  If,  in  very  recent  in-, 
stances,  at  the  chambers  of  some  of  the  kamed  jtidges, 
the  submission  hasi  front  abundant  caution,  been  in^ 
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ilited  itf  ilM»#nl«r,it4iPWMtappMrff«qtiiak»;    The 
_  iM^ttofi  on  Irb  §9W9ti  ofd#f  MRwt  bc  fskM  19  W  S 

mission  applies  to  both  equally.  The  authority  ef  ibe 
baroUi  under  the  act,  to  make  the  original  order  to 
sis^  yoctediiigfl,  was  pwred  hf  the  sflMavits  that  the 
tmml  tfndcnrtakinf  in  the  jadge'9  hmak  was  sigaed  by 
tlMi  defeBihuit.  Then  the  otbtr  bnron  might  onfer  a 
veficw  of  tiie  tnalion  wfaieh  bad  taken  plan  under 
Ae  fiiil  order^  sa  that  any  nmldte  of  the  ofltosr  nigbt 
b«  K^fied.  [Baykf  B.  II  that  is  so^  tbe  originil 
i»  B0t  Hiadt  a  rufe  of  coaft;  wt  do'  not  wmf  wiMi>- 
k  m  accessarf  or  not*}  It  was  not  neoaaavy^  kft 
Aa  iasi  atder  waa  veeilad  in  the  saaoiid^  wimb  was 
ande  a  mia  of  eonrl,  aad  di»  breach  of  wbath  ia  tka 
iMMrtsaipt  f^  wliadk  the  attasliawnt  waa  awoatl  fcr. 
Thai  order  iiHist  be  taken  to  haiso  bee*  anUto  a  nil^af 
court  on  good  authority.  Besides,  the  motion  ia  agaiaat 
good  faith;  being  made  after  the  attachment  was  stayed 
in  the  attaOi  t#  gvra  tfbo  diftasiiaffl  tiaia  t#  fa^* 

Ihaim  is  sapfmt  of  tbe  nde.  Tha  uaifisrai 
{Mctice  is,  Aat  die  da&MlatKt's  conaaaa  sbouU  ay* 
yaaa  00  tha  osder  itself.  {Baylef  B.  Whaie  the 
suilor^a  aanaant  is  not  obtained,  the  oader  is  takaii  and 
aet  ac^d  oa  tatt  jliie  undertakiag  is  ailteied!  in  the 
back.  Tha»  the  de^danH  had  so  aatharity  to  ad 
a»  ^i»  Qoder  ualesa  he  had  €oa8eiitad.(tf)] 

CSsr.  tfdb^  aaft* 


BicYaET  B.  afterwardk  delivered  the  judgment  of 
the  Court. — T&is  rule  sought  to  set  aside  an  attadl- 
ment  which  had  issued  for  non-payment  of  costs  puf^ 
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tfntfttt  to  ehe  master's  allocatarv  We  are  of  0^nA9n  I8M1 
tbafil  tin  atiaehnfent  ismisd  on  WNdBeiMt  miMriall^ 
and  dnit  tUs  tth  noae  tbeiefor^  ba  iMda  ailba<|hit6# 
Tdrfbimd  the  prooefeding  byatiacbmmt  fetpcimiwuii  EwsawMf^ 
some  Tiile  of  eonrt  iansf  be  disobeyed.  In  Ibis  M9# 
only  one  of  the  orders,  f>iz.  that  for  revieviog.  the 
taxation^  was  m^e  a  mk  of  court.  Xbeattpqatpr 
was  made  on  that  order  only;  that  is  the  only* nde< 
wUcb  has  been  senred^  or  on  which  a  demand  Imib. 
beeii-nade  in  order  to  bring  the  defendant  into  coa- 
tewfift;  but  it  does  not  show  the  teriag  of  thepr^nat 
onkr^  cfT  that  there  bad  been  a  subniisskkii  in,  Ae 
jodgja's  boalu  Neidier  the  original  order  by  whioh  ^he 
bfll'waa  iwfenred  to  be  taxed,  nor  the  submissioii  in 
tb^  judge's  book,  were  nuule  a  ride  of  courts  nor  did 
the  or^nal  order  contain  the  usual  undertaki^^  4l9d 
sulnnission  of  the  party  to  pay. 

The  party  who  drew  up  the  original  order  for-taixa" 
don  ttast  be  taken  tor  have  eonsettted  to  that  taxation 
taking  pkee  under  2  Geo.  2.  c.  S3.  The  defi^ndant 
wfll  probably  aet  wisely  in  now  paying  the  money;  as 
we  think  that  on  making  the  original  order,  and.  the 
submietion  in  the  judge's  book  a  rule  of  court,  aM 
servii^  the  defendant  with  that  and  the  subsequent, 
Older  fi>r  reviewing  the  taxation,  an  attaehment  would 
lie  to  compel  the  payment. 

Though  it  has  been  pressed  that  the  present  motion 
is  against  good  faitb,  the  dates  shew  that  ot()ection  to 
be  ill  founded ;  for  the  attachment  was  moved  for  on 
the  same  day  that  a  rule  for  setting  aside  the  order  for 
reviewing  the  taxation  and  the  allocatur  was  refiised. 
The  Court  directed  it  to  lay  a  few  days  in  the  office,  in 
ofder  to  give  the  defendant  an  opportunity  to  pay;  out 
there  could  not  have  been  at  that  time  any  waiver  of 
the  insufficiency  of  the  materials  for  the  attachment, 
for  the  defendant  could  not  have  had  any  opportunity 


S6B 


18?4! 

Ryalls 

V, 

Emerson. 
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of  knowing  what  they  were.  As  the  attacl^ment  issued 
on  insuflScient  materials^  the  rule  for  setting  it  aside 
iRQi^)d.hAY«i  b^en  mnd^  «b9qJi»i|».with.oo*tQ;.  fent  #8^it 
dq^  not^prfi^y.qosi^,  iftmurt  be  absolute  wtbottt^coAs. 
Th^xooneg  paid  into  court  must  beretM^ed* 

Rule  absolute  accorclinigly. 


'^e  original  order  and  submission  in  the  judge's 
l)bok'were  afterwards  made  a  rule  of  court.  The 
plaintiff  served  both  rules,  the  allocatur  &c.,  and  made 
a  Yresh  demand,'  whereupon  another  aUachnienVwas 
issued'  against  the  defendant. 

"A  rule  was  then  obtained  by  Heaion  to  set  aside 
that  attachment,  on  the  same  grounds  of  the  insufficiency 
o^  the' original  order,  as  materials  to  support  an  at- 
tachment. Crompton  shewed  cause. — Rule  discharged 
with  costs. 


No  affidavit 
of  merits  is 
required 
where  the  ese* 
cotion  of  a; 
wrttofitiqiiirj 
is  set  aside  on 
the  ground  of 
irregularity  in 
not  giving  no- 
tice  of  the  in* 
quirj. 


Williams  against  Williajis. 

JXECHARDS  had  obtained  a  rule  for  scjttipg  ,adde 
the  execution  of  a  writ  of  inquiry  for  irregularity,' 
in  not  serving  the  notice  of  executing  the  writ  of  in- 
quiry till  the  day  it  had  been  executed. —  Tomlinson 
allowed  for  cause  that  the  defendant's  affidavit  merely 
stated,  ''  that  he  had  merits  and  a  good  defence  to  the 
action/'  and.  not  '^  that  he  had  a  good  defence  on  the 
merits,"  in  the  correct  way  (a). 

Per  Curiam, — No  affidavit  of  merits  was  requisite  in 
this  case,  where  the  plaintiff  was  irregular  in  hi^  jpro- 
ceedingSi  and  executed  a  writ  of  inquiry  without  giving 
the  regular  notice.'  Rule  absolute.    , 


(a)  See  Waierdak  v.  Kmp,  anU,  Vo).  1. 160 ;  OriHtkk  v.  BtrUjf,  5  B. 
&  Aid.  7p3 ;  Doe  d.  Skuto  t.  Roe,  13  Pri.  260. 
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im, 

Burleigh  against  Kinopom.  ^^rvV 

AT  tt  tirial  bdbrea  sheriff,  putwiant  to  n  writ  of  trirf  Semble,  that  if 

UmA^f  8  &  4  Will.  4.  c.  4«;  8. 18.  the  jury  ^ve  a  ver-  ^rf^*  uTued 
diet  for  201.  md  10*.  kilcrest.    Jtidjtmtot  wasrfgncd  g^^'^^ljjri^  ^ 
and  the  whole  sum  levied  {  a  motion  being  made  to  set  c.  42.  s.  17.  a 
aside  the  verdict,  on  the  ground  that  the  demand  sought  ^!^l^}^^i^ 
to  be  recovered  in  the  action  appeared  to  exceed  SO/.,  and  for  a  sum 
a  rqle  was  granted  conditionally,  if  plaintiff  should  not  ^^^^'  a^jitdg- 
refiind  the  10s.    Cause  was  shown,  that  by  s.  28,  of  the  ment  entertd 
statute  the  jury  might  allow  interest.  But;jp€r  Curiam,  "illns'woald  be 
unless  the  plaintiff  remits  the  10«.  he  might  be  under  irregular, 
considerable  difficulty  should  the  defendant  bring  a  writ 
of  error  (a).  Rule  discharged,  without  costs,  on  the 
plaintiff's  undertakmg  to  remit  the  10«.    Petersdarff 
supported  the  rule.  Butt  showed  cause  against  it. 

(a)  See  Chevtly  t.  Morrii,  9  Bla.  R.  1300 ;  Uther  t.  Datuey,  4  M.  &  S.  94. 


Chilton  against  Ellis. 

/IHIZTON mored  for  an  attachment  for  not  paying  An  attach- 

money  pursuant  to  an  award  made  under  an  order  JT Irranted"for 
of  reference  at  nisi  prius,  and  for  non-payment  of  the  non-payment 
costs,  pursuant  to  the  ma8ter*3  allocatur;  but  stated  suanTtoan*"^" 

that  the  demand  of  the  costs  was  made  before  the  order  a*»ard,  and  of' 

'  costs  taxed 

of  reference  had  been  made  a  rule  of  court.  thereon,  till 

Bay  LEY  B.  (the  only  Judge  in  court.)— That  is.  not  if^^^^^^' 
sufficient.    To  bring  a  party  into  contempt  he  must  .be  has  been  made 
shown  to  have  disobeyed  a  rule  of  court  (6).    The  de-  ^^^  ^^ 
mand  therefore  must  be  made  after  the  order  of  refer- 
ence has  l)een  made  a  rule  of  court  (c). 

Rule  refused* 

{h)  See  BfolU  ▼.  Ememih  anU,  d67. 

(c)  See  S  Stra.  1178  5  3  B.  Mooiei  64 ',  1  Cbitti  R.  743  (b). 
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.^ -^  PiifMBOSB  agahiui  BnvDELtY. 

ApriMner  J>V»BY  mofft^  ^  set  aside  the  cdpy  ef  « mrie  of 

set  aMil«  pi«-  capiM  loir  jnvglinri^^  mc  Mr  msbnigt  ilw  4e- 


ceeding»  for     fe«|||int  wt  ^  ciModly  of  Hm  sbcriir  of  JTtffiA    IM 
a  roasoiuiUt     VNl  .WM  otouted  OS  4  Deoembtt.    He  eottlMded  tM 


[LriS:S?    muomimmim^^\L^^^f.^A^\vikmikii^ 


the  flaiiftiff 

hwtdMBiio    thft  deiawdewt  bdag a  ptwwrttf  w>8  hstAam. 

stej^  skwe  the 

avrietb^ 

BAYL«r  &w-*-If  die  pUntiff  ha&tiiottgWfil^tcrlitM 

ptodeeded,  tbe  deimdMKr  lewsl  iittmf  pvi  M  blfl  In 

nd  1  Wia.  4.  €^70.  dw  ISi,  i^oii  peril  of  eo6f0.  Mi^lM 
the  vaeatiofi  dapse  wiAiout  pvlting  in  h^y  and  Aioegh 
ne'lMrif  aiep  baa  beea  tadiea  by  fl)e  fiaMfl;  aifA  ifbe 
defendant  ii  a  pvieaBer/  he>  aaitl  appfy  la  a  jwtttimidifter 
time,  uidess  he  can  account  for  the  delay  by  any 
special  facts. 


y 


Alivon  aYii!  Another  agaimt  FaftNivAL. 

Wherein  an  T^BB  pfliintfffir  #epe  fbre^ers  restcHug'  in*  Fr&neei 
fcweiEnerseett"  "^h^f  swd  Oil  ^^^€f(tdk  jtiA^^gMeftt^  aM'  hdtf'  given 
rity  ba»  been  s^emiey  fe«r  eostsf  «Qf  the  antonat  df  15W.  At  <Rfe  iftA 
fn  an  amoime'  ^^  ^^^^  notismted,  but  leere  being  given' to  mote  69 
aftenmirde       gu^y  ^  Tcrdiet  fet  theifii  a  rale  was  obtained  ax^cord- 

mUCn'  etr 

ceeded  by  tbe  ingly,  and  in  th<r  alftefnaftve  finf  a  fie^  trial(d^);  {tending 

defendantfn  v^lAvh 

costs  aetueUy  ^™^" 

incttfMd  on 

the  trial,  it  is       FMmU  obteined  a  rule  for  referring  it  to  die  maiaeff 

him  to  move     to*  direct  further  security  to  be  given,  and  fer  staying 

for  further  se-  proceedings  till  it  was  given.  The  afiidavil  in  support 
canty  for  costs  *^  »  f        .       ,  ^     ,         ,     ,     ,       , 

after  a  nonsuit  of  the  motion  Stated,  that  the  defendant  had  already 

and  pending  a  incurred  600/.  costs, 
rule  for  a  new 

*"   ■  (a)  Sfee  tbe  resttlt,  po^,  fSi. 
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Bompas  Serjt.  and  Manning  showed    cause.    An         IMM. 


application  of  tbia  kind  abould  be  made  at  the  earliest 

1  .     .  11  11-  Alivon 

Opportunity;  but  it  is,  at  all  events,  too  late,  being   and  Another 


■ae  juiaed^  Aimm.  &  Pfu  61(K  B^ff.  Oen. 
HUj  ft  WHL  4.  ]K^  96^  [ante,  VoL  IL  85».}  pt ovides, 
thai  '« air  appEcaliDa  ta  compel  .Ote  ptaiatiff  t»  fffB 
seoorili^  fer  eosts,  «nwl  »  crdumrj  ease*  be  made 
befen  iane  leiMdL"  Tbe  pmciple  of  tba»  vub 
appliea  befe,  Snt  the  jriaintiffi  bave  gone  on  to  iiic«^ 
ftvftheY  cBtte  «f  mmmAfig  wttacaMs  in  Frmme,  aUd 
elbet^iiptnaifQnialtdra,  •»  the  MfipMitmi  tb«l  they 
b«d  pvM  eMijF  «eiiril7  Sot  coate  wbidi  oouU:  be 
denuded. 


V, 

Ftran/rjii. 


4%lte  tviq^rtod  Ihe  rufe.  It  wottU  be 
faMrtI  Mk  iIm  d^ndant  asA  Us  altoraey^  il  febe  j 
rak^  tbUft  aeaari^  Smt  eoala  auial  be  »««ed  for  befai 
iasoe  joJBcd^  afcauM  pa evail  i»  ibie  caae.  The  cauiHa^ 
in  requiring  security  for  costs  ironi  »  pUotiff  whm 
lives  out  of  their  jurisdiction,  exercise  a  discretion 
mcielf  eqoitabla*.  Tbefar  object  is  t»  p«rt  bolb  paislies 
am  mm  equal  footing  as  to  obtaioiAg  eoata^  if  aiieaesafal> 
Tb«o  14  is  eqjBaUy  Aeriiiabto  u>  paetait  aa  Ikiglbk 
defandaptg  wbave  tb»  saeufilj  el  a  fereigift  plowitifl^ 
vhaeb  oiey  be  aeffidant  at  &mt,  altevwarda  tome  eni 
uneryial  to  aeeute  the  ceata  ineiiared^ 

Par  Curiam^i^Tbe  apylicatioa  is  qute    uopveae-^ 
dented  at  tbia  stage  ef  the  cauae. 


Rule  discharged  witb 
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18»k 

^^^'^^       ...  ■   •      .'m 

Slatt^r  against  Scott. 

Proceedinp  W'AIL  flWe  not  having  been  jmt'[iii'  ih  ^tlaie,'  pro- 
?  l^bo^V  ceefdHigs  i?er6  taken  oil  the  baitbona,  'ii*feli  iifere 

8ta/ed,'on'^*'*  rtfiTfed  at  the  in«t!Ance  of  the  bail  oa  7  DeteniBcf^  l9SSi 

tiie  tenns  that  on  the  terttts  iihat  the  bai^bOnd  shotild  ^italld  «s  a 

It  should  stand  ^  .  ,   ., 

ns  a  securitf.  ^curfty:  •  Iti  Jonuorif  1838  the  defendMt  MA  fato  b«l 
Ui^i^nod^^^^^  became  btakrupts,  and  at  tfie  dummer  ^srffl^sf  of  that 
and  his  bail  fisit  it  "vetdfct  Mrfts  obtained  agttindV  th^  Ainhii*;  Mi 
^?  bLTrapt,  ^^^  }^  ^^^^  immediate  exectiHdn.  The  ic^ttiittAte^ 
and  obtained    df  tfie'bail  ^te  oblafaed  in  Jkify  l«te;  liiat  df  &*  de- 

cau^.^*(ii"  fendant,  thtf'p^ncipri,  On  81  Attffusi  1838*        •  • '  ' 

motion  to  .     ,                           .>.•>•:;. 

have  the  bail-  «.      >.                                                                .               .  , 

bond  deli-  Humffisy  obtamed  a  rule  to  show  tmsH  ^by  the 

wITctfiald  ^'••bond  tjhouldnotbe  defitered  upto'be  aimfelH 

to  enter  an      and  why  an  exoHerettr  shonld  hot  be  MfeiM'Ofr  the 

Srwi'.pi^'i  balUpifec*,  oh  the  gtoiind  of  the  bimktupfcy-6f  the 

Held,  that  as    principal  and  bail.  ^  ■  -" 

the  bankrapu  .  .  •  ,  . 

cyand  ceitifi-  •  -    .-      •  i  •.     ■ 

catesofthe         Wiffkikkn  AowH  CBia^.    Tte  CotM'tirilnolMy 

bail  were  not  ^  .  .  ^ 

disputed,  the  prOceedingd  against  the  bail  M  the  giroond  of  fUeir 

relSHe'tflelJ  I^itttip^l'*  Wahktuptcy V  for  thfe  baH^bond^Wa^ioideM 

under  the  to  stand  as  a  i^etirify  befet^  ^fatt^*  (^vent-'tbok  pllce^ 

fi^Jna,  c.  16.  Nor  will  their  own  bankruptcy  be  a  ground  for  staying 
8.  «o.  bjf  stay-  proceedings  in  this  action,  lmoi*ethafi  In  any  iHh'er  j  ter 

ings  on  the  the  plaintiff  h'^s  an  independent  cause  'of  i^cii6ri  against 

bail-bond,  ^^^^  ^^  ^j^g  baQ-bond.    But  In  no  cas^ '  rfhotfld  it  be 

though tbej  %»  *       .  ^.  i    .  .••    'in*, 

Would  not  delivered  up  to  be  cancelled,  for  'the  plaifi tiff  has  a 
dSvcid^o^    "g^^  ^^.^^  custody  in  order  to  ptove  ft 'iinaet' the 

as  the  plaintiff  comblissiori.    ■  '    ■  '  '         "  *' 

was  entitled  to  ,,: ,  ,.':      . 

keep  it  in 

order  to  claim     BAYLfiV  Bl— The  ball  cannotl  be  refie>^^  <Aa  the 

to  prove  m^ 

respect  of  it 

under  the  fiats ;  and  the  court  moulded  the  rule  accordingly,  without  calling  on  the 

bail  to  pay  costs. 


Slattsr 

V. 
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ground  of  the  bankruptcy  of  their  principal,  that  having  l6Mi 
taken  place  8ubseque;itly  to  the  baiI-))ond  being  or- 
dered to  stand  as  a  security.  But  their  own  bank- 
ruptpy  ,Mfl  ^rtificate*  though,  th^y .  wight  be  ji^defl  Scott. 
to.tba  Mliion.m  thd  b^ilrVoi^d,.  i^Qprd,  also  a  rRas^a\)fe 
groiDid  for  rdjeriivE  them Jq  a  8U]pip^i;y,.fiay4  im4eit 
the  poUK^r  git^p.  ,liy  4'.4w»i. P*  16p  p.  ^*;  fpr.  tbe,bfnk- 
mplqr^isnojt  yiq^fipi^dy.^nd.thp  prippip^lip  prote^M 
by  bi^. certificate.. .  IS^ow  die.  cowvrt  is  tO|  d^fi,!  wit^.thp 
haiUHHki^ihf  d^Vuring  on  wJt^ch  re&re^^  ^mfid^.to 
^^mgfwl  Miqe  of,  itp  forfeiturie^  The  bapkr^ptG3»,ofi 
the  bAi),{tbfmiC^,wb6p<}iieiit.tP  t^«t  fprfe^ureid^e^lUQt 
put  an  end  to.  ^^  but  menelj  suspei^s  tl^  p^nod  wbao 
it  shall  be  enforced  (a).  The  pkintiff's  cause  of  action 
ou  th^ibail^b^od  ia,  not  si|ch  that, it  nugbt  ^Da^  \be 
prpV0dft.ov  9L,4hapi ,m9di^  to  prove  in,  ifffppfU;  af.it«ait,a> 
s^ikfqqfifpfi  lwae,if  it  became  necessary,  X|iQ.Wup;|ft 
are  in.the  bab^t  of  thus  reUeying  bail,  where,  aa  |P|tfii^ 
case,  the  bankruptcy  is  not  disputed;  this  cenrtificate 
being  conclusive  evidence  of  the  trading,  act  of  bank- 
ruptcji;  Aq(k  pcrf^jUJonuig  preditQF*»  ^bt  (&)•  The  tenns 
of  the  f9l0  ,i»«jr  he,  mQ^e4  to  grant  sudb^  relief  a§  ,wo 
think ^lightr.under.tb^  statute,  of  ^^me/  and  ^iU  be,  that 
the^llrpQdedingt  00  thei  bailrboud  be  9taf  ed*   .  ,    .     . 

'• .--  -i  -  ■     ■■  ' .  •    .'  •  .  '.  •'    i  ' 

On  WiffhtmarC^  pressing  for  costs,  stating  tfiat  he. 

had  been  obliged  to  appear  in  opposition  to,  that  part, 

of  thfi  rule  which  prayed  th^  bopd  tp  be. delivered  up^ 

the  cofii^  refused  them,  saying,  tliat  the  plaintiff,  whien 

served  with  the  rule»  should  have  informed  the  bail 

that  he  would  agree  to  a  stay  of  proceedings,  but  not 

to  the  other  terms  of  the  rule. 

Rule  idisolute  to  stay  proceedinga  on  die  bail  bond  (<). 

(•)  See  6  a.  4.  c.  16.  i.  6i, 
(0  6  a.  4.  c.  16.  8.  H6.    6  0.  t.  c.  30.  >.  7.  13. 
(c)  See  B^temUy  v.  Medhunt  and  AnUker,  Maclelland's  B«p-  399.    In 
^tMfUtm  w.  Maebar,  7  Taant  59J,  Gibbi  C.  J.  sajs,  "The  rule  it,  that  bail 
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oi"  tlicJr  |tfipcif)«l,  unleM  at  ibe  time  wben  (lie^'weie  fi&ed^  t^  baakiapt 

Slattm        wm  in  such  a  situation  that  Ue  could  nut  be  sued.**   There,  at  the  tiaie  ihcj 

^  f;_  were  fixed,  the  pilnclpafs  certificate  had  not  been  allowed  by  the  dita- 

^'^'^'         eeMor.    f^  Jtkmm  w.  Lutimy,  IB:  ic  C.Uf ,  Wmlky  4i4U  9.  CMi 


Rocucif^  agavut  Bowsb. 

In  order  to       J3ERE  moved  to  entei^  an  appearance  f6r  the  de- 
ll!!!!!;!^.,!!!?., fendant  under  SI  &  3  Will.  4.  c.  S9.  6. 3.    In  order 


c. 


court  ander 

2  &  3  Will.  4.  to  satisfy  the  court  "  that  due  and  proper  means  had 

that  pro-  '       been  taken  to  serve  and  execute  the  distringas,"  he 

per  means        produced  an  affidavit  that  the  defendant  was  a  clerk 

hare  been  ^ 

talLen  to  8er\e  in  the  victualling  office,  but  that  the  plaintiff  had  been 

on  a  de"Sd-  """^ble  to  discover  his  place  of  residence,  or  any  pro- 
ant,  who  was  perty  belonging  to  Mm,  on  which  to  distrain,  and  that 
victaalling       ^"^  diligence  had  been  used  to  execute  the  distringas, 

oflBce,  in  order  but  without  success.  But,  per  Curiam,  It  does  not 
to  enter  an  ■        #        .  .  ,  ■         •         «• 

appearance      appear  that  inquiries  were  made  at  the  victnalEng 

i??hoald*Si*  office,  in  office  hours,  when  the  defendant  would  pro- 
shown  not  bably  have  been  to  be  found  there,  or  that  proper 
nwildenceo"    attempts  have  been  made  to  serve  the  writ  on  him 

property  there. — Rule  refused. 

could  not  be 

discovered,  but  tbat  atteaipu  bad  been  made  to  serve  him  at  the  victuailio^  oSoe. 


DicxBMSOii  agaimt  Rbtkoi.B6. 

The  dedara-    ^HE  declaration  was  delivered  o|i  2d  December  Its  of 

tion  was  deli.    ■■-   Micjiadmas  term.     The  plea  was  delivered  on 
vered  m  Aii-  * 

ehaelmoM  vaca- 
tion, as  ofMkkaehnai  term;  and  the  plea  entitled  on  lltb  January^  was  delivered  as 
of  that  day,  (being  the  first  day  of  Hilary  term).  The  issue  was  made  up  and 
delivered  as  of  Michaelmat  term.  Tlie  court  refused  a  motion  to  set  it  aside,  for  not 
being  made  up  of  liH^  term;  ae  the  plea  migbt  have  been  deliverad  be6»re  die  sit- 
ting of  the  court  on  II  January,  and  no  damages appeared^ from  the issoe  beii^  en- 
tered of  Michaelmat  term. 


DiCREKSON 

V, 
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1 1  tb  Jcmuary,  en^H^d  on  tbal  day*   Tbe  issue,  howeveri       ltM» 
was  made  up  as  of  Michaelmas  term,  instead  of  this  term, 
ChUien  m^red  io  set  ««ide  the  detf^ery  of  the  iMue,  coo- 
tending,  that  ^en  the  iseiie  is  of  the  sane  term  with  the    B^etnolds. 
dedaratfoD;  it  ought  to  begin  with  the  term  in  which 
or  in  the  vacation  of  which  the  declaratbn  was  deli- 
vered, and  tb^n  to  proceed  with  a  transcript  or  copy  of 
the  decUiration  and  subsequent  proceedings  m  Uie 
present  tenae;  but  that  if  the  issue  is  made  up  of  a 
sub^eg^eot  te.rjpi^  tbep  after  meptjoning  tbe  term  in  pf 
of  wl^cj^itbe  issue  is  joined,  it  should  state  in  the  past 
tense  l^pt  |:^  plajiqtifit  on  Hfie  day  on  wb|cl^  tbe  de(;la- 
ratio9  7#a  ^elhrexfii,  coi^plained  &c,^  setting  out  tbe 
declaration  ^nd  subsequei^t  pleadings, 

BayXiJ^y  ^*— Xhe  pW  ifi  not  CQtitled  of  tbe  first 
day  of  Hilary  term,  but  on  the  llfh  January,  That 
shows  tb^  issue  to  be  properly  made  up  as  of  Michael- 
mas tenup  Jfor  all  thfit  appears,  tb^  plea  migbt  have 
been  deUYere4  on  the  11th  January  before  tbe  Court 
actually  ^at^  and  tbe  tenn began;  Puffh  y.  Robi7^^on{a), 
Beside^  as  you  do  not  show  yourself  prejudiced,  we 
ought  not  to  interfere  to  set  aside  the  proceedings. 
The  other  barons  concurred. 

Rule  refilled^ 

Ol)    t  r.n,  %%$.    Sm  ^  Pr.  Ic  B,  179;  10  P,  M.  IMj  MmI.  & 
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JHrecHans  to  Taxing  Officers  as  to  all  Writs  issued 
on  or  after  the  15th  March  1834. 

In  all  actions  of  assumpsit,  debt,  or  covenanti  where 
the  sum  recovered  or  paid  into  court,  and  accepted  by 
the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  to 
be  paid  on  the  settlement  of  the  action,  shall  not  exceed 
twenty  pounds  (without  costs),  the  plaintiff's  costs  shall 
be  taxed  according  to  the  reduced  scale  hereunto 
annexed. 

Provided,  that  in  case  of  trial  before  a  judge  in  one 
of  the  superior  courts,  or  judge  of  assize,  if  the  judge 
shall  certify  on  the  postea  that  the  cause  was  proper 
to  be  tried  before  him,  and  not  before  a  sheriff  or 
judge  of  an  inferior  court,  the  costs  shall  be  taxed 
upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing 

oiKcer  to  be  taxed,  it  shall  be  stated  whether  the  sum 

recovered,  accepted,  or  agreed  to  be  paid,  exceeds  the 

sum  of  twenty  pounds  or  not,  in  the  following  form  :— 

Debt  above  301 

Debt  20/.  or  under. 

Three  shillings  and  fourpence  shall  be  allowed  for 
drawing  the  judgments  in  all  cases. 

The  officers  of  the  court  of  Exchequer  are  to  allow 
no  incipiturs  of  judgment  upon  paper,  and  are  to  mark 
the  costs  upon  the  posteas. 

Every  brief  sheet  is  to  contain  eight  folios  at  the 
least,  which  are  to  be  paid  for  at  the  rate  of  six  shillings 
and  eightpence  per  sheet  for  drawing,  and  three 
shillings  and  fourpence  for  copying ;  such  parts  of  the 
briefs  only  as  are  really  drawn  to  be  allowed  as  drawing, 
the  rest  to  be  allowed  as  copying. 

The  allowance  to  witnesses  for  travelling  is  to  be 
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only  the  sum  actually  paid,  and  that  not  exceeding  one 
shilling  per  mile,  except  under  special  circumstances. 

No  fee  to  counsel  is  to  be  allowed  on  writs  of  trial, 
except  trials  before  the  judge  of  the  sheriff's  court 
of  Lofndon^  or  of  other  courts  •of  record,  where  atr 
tomies  are  not  allowed  to  practise,  and  then  one  guinea 
only. 

Tlie  fees  to  be  allowed  to  counsel's  clerks  are  not  to 

exceed  as  under. 

I    $.    d. 
UpoDafteoadertengidneas       •        -        -        •       r036 

Ten  guineas  and  under  twenty  guineas         -        •  -0^0 

Twenty  guineas  and  upwards  '•        -        -        -  -0  10    0 

Senior  counsel's  clerk  on  consultation  -        -        -  -    0    7    6 

The  other  counsers  clerks  on  ditto,  each      -        -  -    0    2    6 

Attending  as  a  witness  at  trials  to  prove  docuttients  •    0  10    0 

,  Schedule  I. 
Commencemejft  cfS^* 
Letter  before  ju:Uoo,  if  sent         -        --.•>.•   .0    #«.  0 
Iast]!acdo|iB  to  sue,    -       -       *       -.-.;-       -  .0   jl    4 

Writ    .      - •        7        -    0  10,  0 

Copy  and  service    .-,-.-.-        -        -        -050 
Bill  and  copy  to  indorse      -        -        -        -        -        -080 

Searching  for  appearance -034 

Instructions  for  dec)aratipn     ^-        -        -        -        -034 

Drawing  same  at  ope  shUling  per  folio         '        *        - 
Ingrossing  at  four|)ence       -        -        -        -        -        - 

Notice  thereofwhcn  filed    --        -        -        --Oio 

Drawing  particulars  and  copy      -        -        -        -      '  ^    .0.   8    6 

Rale  to  plead.   -^   .    -       -   .    •   ,    -       -.-.,-    0.   I    0 
Demanding  pl«a.     ,-.'..-•       •  .  • "        -    0    3    0 
Drawing  iisue^  of  whatever  length         -^-^-.-P3    4 
Ingrossing  issije  to  deliver  at  fourpence  per  folio^    - 
Noiice  of  trial    -        -        --."        "        "        -0«0 

Schedule  II. 
Where  the  Cau$e  is  tried  before  the  Sheriff. 
Summons  for  triat      -        -        -        -        -        -        -PIO 

Copy  and  service        -        -        -        -^-        -        -030 

Attending  for  order    -        -        -.-."."..   •034 
Paid  order     .-.-•,-.-.-.-,     -    0     1     0 
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s^m,^^       Copy  and  service        -        -        -        -        -        -  -OSO 

Ingrotsiogwrit  of  trial  folio  (14)  -        -        -        -  <-    0    4    8 

Parchment         -        -        -        -        -        -        -  -080 

Paid  sealing      -        -       -        -       -        •       -  -COT 

Attending  thereon      •       -       «        «        •       -  •0S4 

Cofyy  partioalam  to  annex  -        -       •        -        •  -090 

Sobpoina   -  -        -        -        -        -        -  -050 

Copy  and  service        -        -        -        -        -        -  -080 

Making  mi  nates  ofevidence  for  the  hearing  -  *    0  13    4 

Attending  to  enter  the  caose        -        -        -        •  -034 

Paid  in  part  of  the  sheriff's  fee  on  leaving  the  same  -    0    4    0 

(No  more  to  be  paid  if  withdrawn.) 

Attending  court  on  trial       -        -        -        •        •  -0  18    4 

Paid  remunder  of  fee  for  trial    -        -        -        -  -146 

Notice  of  taxing         -        -        -        -        -        -  -080 

Affidavit  of  increase  -        -        -        -        -        -  -050 

Pfud  filing  affidavit  (whether  town  or  country)    -  -    0     1    0 

Bill  of  costs  and  copies       -        -        -        -        -  -040 

Attending  taxing         -        -        -        -        -        -  -034 

Paid  taxing   (in  K.  B.  and  Exchequer)        •        -  -    0    9    6 

Drawing  judgment     -        -        -        -        -        •  -084 

Entering  on  roll  at  fourpence  per  folio  ... 

Paid  roll  at  tenpence  .-..-- 

TM  entries  (as  usual)       ----.- 

Paid  judgment  fee  and  docket  (as  usual)      «.        •  • 

Attending  thereon      -        -        -        -        *•  »084 

Term  fee  &c. 0  10    0 

Letters  in  country  causes. 

Under  50  miles  -        -        -        -        -        -  -020 

Above  50  miles  -        -        -        -        •        -  -040 

Above  100  miles        -        -        •        -        -       -  -060 

When  ii.  fa.  and  warrant  thereon. 

In  town     -        -        -        •        •        •       -        -  -080 

In  country  -        -        -        -        -        -        -  -0  13    0 

Schedule  III. 
Where  cause  is  tried  at  Niti  Prius. 
Verdict  for  90l,  or  under. 

Ingrossing  record,  folio  14-        -        -        -        -  -048 

Parchment         -        -       -       -       -        -       -  -O80 

Paid  sealing       -        -        -        -        -       •       -  .qOT 

Attending  thereon       -        -        -        -        <        •  -084 
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Copy  particulars  to  annex  *        -        -        -        -       -020 

Venire       -        -        -        -        -        -        -        -        •066 

Paid  retam        *        •        -       -        ♦       -        •        -OJO 
Attending  thereon       -        -        --        -        -        *0S4 

Dbtiiiigiit  ♦       •        •       *  *       •Ofi 

Paidretarn        ------•• 

Attending  thereon      •        •        •        •        ^        •        •034 

Sobpcena   -        -        -        -        -        -        •        •        -050 

Copy  and  aertice        «        -        -        •        -        •        -030 
loscructions  for  brief  -        -        -        •        -        •        -0134 
Briefand  copy  (no  more)   -        •        •        -        -        -800 
Attending  to  enter  cause     -        -        -        •        -        -034 
Paid  entering  (what  has  been  paid)    -        -        •        • 
Paid  counsel  (as  usnal)       ...... 

Attending  court  on  trial      -        -        -        -        -        -110 

Paid  fees  on  trial  (what  has  been  paid)       ... 

Postca 050 

Notice  of  taxing         -        -.       -        -        «•        -        -030 
Affidavit  of  increase   -        -        -        -        -        -        -050 

Paid  filing  same 010 

Kll  of  costs  and  copies       -        -        -        -        -        -040 

Attending  ta»og         «        -        -        •        •        -        «-034 
Paid  taxing  (as  usual)         ...... 

Drawing  judgment     -        •       •        *        *        -        -0    34 
'  £ntering  on  the  roll  at  fourpence  •        •        •        • 

Paid  roll  at  tenpence  -•-••-- 
Paid  judgment,  fee  and  docket  -  -  .  -  • 
Attending  tberton      •       •*       <-       -       <•       *       *0S4 

Teim  it^ 0100 

lietters  in  country  causes 
Under  50  miles  -        -        -        -        -        -        -        -030 

Above  50  miles  -        -        -        -        -        -        -        -040 

Above  100  miles         -        -        -        -        -        -        -060 

Where  the  writ  is  issued  on  or  after  the  15th  March  18S4. 
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REPORTS  OF  CASES 

AHOUCD  AND  DETERMINED  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS 

AMD 

EXCHEQUER  CHAMBER, 

Iff 

iSaiettet  ^erm^ 

In  the  Fourth  Year  of  the  Reign  of  WILLIAM  IV. 


1834.  For  the  important  Regula  G^bnerales  promulgated 

in  Hilary  term  iSSi,  and  taking  effect  the  first  day 
qf  Easter  term  1834,  see  Part  I.  of  this  Volume:  they 
mre  intended  to  be  subjoined  to  it  when  completed. 


MEMORANDA. 


In  TVini^y  vacation  1833^  t/oA^Bai^yof  the  Middk 
TempU  esq.,  was  appointed  one  of  his  Majesty's  counsel, 
and  took  his  seat  within  the  bar  on  the  first  day  of 
Michaelmas  term  1833. 

In  the  vacation  after  Hilary  term  1834^  Mr.  Baron 
Bayley  retired  from  his  office  of  a  baron  of  the  Ex- 
chequer, and  was  on  that  occasion  created  a  Baronet 
of  the  United  Kingdom  (a).  He  was  succeeded  on  the 
28th  February  by  John  Williams  esq.,  K.  C.  who  had 
been  previously  called  to  the  degree  of  Serjeant-at-law, 

(a)  See  ante,  Vol.  1. 167. 
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and  had  given  rings  with  the  motto  ''  Tutela  legum/' 
Mr.  Baron  Jfilliams  was  afterwards  knighted. 

About  the  same  time.  Sir  William  Home  resigned 
the  office  of  his  Majesty's  Attorney-General,  and  was 
succeeded  by  Sir  John  Campbell,  his  Majesty's  Solicitor^ 
General.  Charles  Christopher  Pepys  esq.  K.  C.^  suc- 
ceeded Sir  John  Campbell  in  the  latter  office,  and  was 
knighted. 

In  the  same  vacation  Mr.  Serjeant  Jones  received 
his  Majesty's  licence  to  assume  and  bear  the  surname 
of  Atcherley,  in  pursuance  of  the  will  of  his  late  maternal 
uncle. 

In  the  same  vacation  his  Majesty  was  pleased  by  hia 
letters-patent  to  grant  the  dignity  of  a  Baron  of  thq 
united  kingdom  of  Great  Britain  and  Ireland  to  the 
Right  Honorable  Sir  Thomas  Denman  Knight,  Chief 
Justice  of  the  court  of  King's  Bench,  and  the  heirs  male 
of  his  body  lawfully  begotten,  by  the  name,  style  and 
tide  of  Baron  Denman,  of  Dovedale  in  the  county  of 
Derby. 

Early  in  Easter  term,  Mr.  Justice  Parke,  Mr.  Jus- 
tice Alderson,  Mr.  Baron  Vaughan,  and  Mr.  Baron 
WUUams,  resigned  their  seats  in  their  respective  courts. 
Mr.  Baron  Williams  was  appointed  a  judge  of  the 
court  of  King's  Bench  in  the  room  of  Mr.  Justice 
James  Parke,  and  Mr.  Justice  James  Parke  and  Mr. 
Justice  Alderson,  Barons  of  the  court  of  Exchequer, 
vice  Barons  Vaughan  and  Williams.  Mr.  Baron 
Vaughan  succeeded  Mr.  Justice  Alderson  as  a  judge  of 
the  court  of  Common  Pleas,  and  was  on  that  occasion 
appointed  a  Member  of  his  Majesty's  Most  Honorable 
Privy  Council.  The  above  judges  took  their  seats 
accordingly  in  their  respective  courts  on  29th  April 
1834. 


1884. 


MEMORANDA, 


On  Friday  the  25th  of  April,  in  this  term,  the 
following  warrant  was  read  by  the  officer  of  the  Court, 
and  ordered  to  be  entered  of  record : — 

WILUAAf,R. 

Whereas  it  hath  been  represented  to  us  that  it 
would  tend  to  the  general  dispatch  of  the  business  nov 
pending  in  our  several  Courts  of  common  law  at  West- 
mdmster,  if  the  right  of  counsel  to  practisei  plead,  and 
be  heard,  extended  equally  to  all  the  said  Courts ;  but 
such  objects  cannot  be  effected  as  long  as  the  Serjeants 
at  law  have  the  exclusive  privilege  of  practising,  plead- 
ing, and  audience,  during  term  time,  in  our  Court  of 
Common  Pleas  at  Westminster:  We  do  therefore  hereby 
order  and  direct  that  the  right  of  practising,  pleading, 
and  audience,  in  our  said  Court  of  Common  Pleas  during 
term  time,  shall,  upon  and  from  the  first  day  of  Trinity 
term  now  next  ensuing,  cease  to  be  exercised  exclu- 
sively by  the  Serjeants  at  law;  and  that^  upon  and 
from  that  day,  our  counsel  learned  in  the  law,  and  all 
other  barristers  at  law,  shall  and  may,  according  to 
their  respective  rank  and  seniority,  have  and  exercise 
equal  right  and  privilege  of  practising,  pleading,  and 
audience  in  the  said  Court  of  Common  Pleas  at  West* 
mister  J  with  the  Serjeants  at  law :  And  we  do  hereby 
will  and  require  you  to  signify  to  Sir  Nicolas  Comfngham 
Tindalf  knight,  our  Chief  Justice,  and  his  companions. 
Justices  of  our  said  Court  of  Common  Pleas,  this  our 
royal  will  and  pleasure,  requiring  them  to  make  proper 
rules  and  orders  of  the  said  Court,  and  to  do  whatever 
may  be  necessary  to  carry  this  our  purpose  into  effect. 
And  whereas  we  are  graciously  pleased,  as  a  mark  of 
our  royal  favour,  to  confer  upon  the  Serjeants  at  bw 
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hereinafter  namedi  being  Serjeants  at  this  present  time  1884. 
in  actual  practice  in  our  said  Court  of  Common  Pleas, 
some  permanent  rank  and  place  in  all  Qur  Courts  of  law 
and  equity ;  we  do  hereby  further  order  and  direct  that 
VUmtnus  Lowes,  llamas  D'Oyhy,  Thomas  Peake, 
WUBam  Si.  JnUan  Arabin,  John  Adams,  Thomas  An- 
drews, Henry  Storks,  Ebenezer  Ludlow,  John  Scriven, 
Henry  John  Stephen,  Charles  Carpenter  Bompas,  Bdr 
ward  Croulbum,  George  Heath,  John  Taylor  Coleridge, 
and  Thomas  Noon  Talfourd,  Serjeants  at  laW|  thaU 
from  henceforth,  according  to  their  respective  seniority 
amongst  themselves,  have  rank,  place,  and  audience,  in 
all  our  Courts  of  law  and  equity,  next  after  John 
Balgtty,  Esq.,  one  of  our  counsel  learned  in  the  law : 
And  we  do  hereby  will  and  require  you  not  only  to 
cause  this  our  direction  to  be  observed  in  our  Court  of 
Chancery,  but  also*  to  signify  to  the  Judges  of  our 
several  other  Courts  at  Westminster,  that  it  is  our 
express  pleasure  that  the  same  course  be  observed  in 
all  our  said  Courts.  Given  at  our  Court  of  St.  James's, 
this  S4ih  day  o£  April,  in  the  fourth  year  of  our  reign. 

''To  the  Right  Hon.  Henry  Lord  Brougham 
and  Vamx,  Lord  High  Chancellor  of  Oreat 
Britain'' 
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Elizabeth  Sheriff  Russel  against  Robertson  Bu- 
chanan, Nathaniel  NichollSj  and  Frances 
Ru8S£L|  spinsteri  Mary  Russel^  spinster,  Eliza- 
beth Russel,  spinster,  Ellen  Russel,  spinster, 
and  Jane  Russel,  spinster,  infants  under  the  age  of 
twenty-one  years,  by  Andrew  Buchanan,  their 
guardian. 

Jl.  B.  derised  IX^  order  of  the  Vice-Chancellor  the  following  case 
freehold  pre-  ^as  sent  for  the  opinion  of  this  court : — 

mises  to  his  t^yw*  t  n  t^  i         •!  t 

wife  durins her      Robert  Brown,  late  of  Streatham  m  the  county  of 

life  or  *^"«>w-  Surrey  esq.,  deceased,  was  at  his  death  possessed  of  a 
her  death  or     very  large  personal  estate,  and  was  also  in  his  lifetime, 

his  neplfew"  ^"^  **  ^^®  ^^™®  ^^  making  his  will  hereinafter  men- 
R.  B.  R.  for  tioned,  and  from  thenceforth,  and  at  the  time  of  his 
and  after  his     death,  seised  in  fee  simple  in  possession  of  and  in  divers 

decease  "unto  hereditaments  and  premises,  and  amongst  others  of  and 

and  equally        .  *  i        I.  • 

between  all      m  a   certam  mansion-house,  and  certam  messuages, 

**hi!d7*n^  fw\%  '^"^^»  ^"^  hereditaments,  situate  at  Streatham  aforesaid, 

said  nephew 
K  B.  R.  law- 
fully begotten,  their  heirs  and  assigns  respectively,  as  tenants  in  common^''  if  more 
than  one,  and  if  but  one,  then  to  such  only  child,  his  heirs  and  assigns;  but  in  case 
there  should  be  no  child  or  children  of  his  said  nephew  R.  B.  R.  living  ac  the  time 
of  the  decease  or  man^ying  again  ot  his  the  testator*s  said  wife,  then  he  devised  o?er 
to  his  executors  in  trust  for  other  persons.  Tlie  residue  was  devised  to  certain 
other  persons.  By  codicil  dated  and  executed  on  the  same  day  as  the  will,  duly 
attested  so  as  to  pass  real  estates,  the  testator  directed  *<  That  neither  the  tatd 
R,  B.  JR.,  nor  any  or  either  of  his  issue^  shall  by  virtue  of  this  my  mll^  take  or  be  am- 
sidered  as  entitled  to  a  vested  interest  or  interests,  unless  and  until  titey  shall  respectively 
ttttain  the  age  of  %1  years,**  R.  fi.  JR.  the  nephew  attained  SI,  married,  had  children 
in  the  lifetime  of  the  testator's  widow,  and  survived  her,  as  did  his  children.  At  ber 
death  he  entered  into  possession  of  the  devised  estate,  and  afterwards  died,  leaving 
five  children  surviving  him,  all  infants;  and  having  by  will  devised  all  freehold  estates 
of  which  he  might  die  seised,  and  over  which  he  might  have  a  disposing  power,  to 
certain  persons,  upon  trusts  mentioned  in  the  will : — Held,  that  the  devises  substi- 
tuted by  the  will  for  those  previously  made  to  the  children  became  void,  the  events 
contemplated  not  having  happened  ;  and  that  the  estates  devised  to  the  children  by 
the  will  being  rendered  contingent  by  the  codicil,  failed  of  effect  for  want  of  a  par- 
ticular estate  of  freehold  to  support  them  at  the  death  of  H.  B.  R. ;  so  that  the  fee 
passed  by  the  will  of  the  testator's  heir  at  law. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  385 

and  hereinafter  mentioned ;  and  being  so  seised,  the  18S4. 
said  Robert  Brown  did,  when  he  was  of  sound  and  dis*  v^v«^ 
posing  mind,  memory,  and  understanding,  and  on  the  A^ssel 
12th  day  of  March  1814,  duly  make  and  publish  his  Bucbanah 
last  will  and  testament  in  writing  of  that  date,  and  *"^  Oihen. 
which  was  executed  by  him,  and  attested  so  as  to  pass 
freehold  estates  of  inheritance,  whereby,. after  certain 
bequests,  he  gave  and  devised  to  his  wife  Sttscmna 
Brown,  all  that  his  capital  mansion-house,  with  the 
lands,  tenements,  and  hereditaments  thereunto  belong-* 
ing,  and  wherein  he  then  resided,  situate  at  Streatham 
in  the  county  of  Surrey^  which  he  had  purchased  of 
Lord  WUliam  Russel,  together  with  all  the  new  build- 
ings and  additions  made  thereto,  and  all  other  his 
messuages,  lands,  tenements,  and  hereditaments  what- 
soever, at  Streatham  aforesaid,  to  hold  the  same  unto 
his  said  wife  and  her  assigns  for  and  during  the  term  of 
her  natural  life ;  provided  always,  that  in  case  his  said 
wife  should  at  any  time  after  his  decease  marry  again, 
then  the  said  testator  did  thereby  absolutely  revoke, 
annul,  and  make  void  all  and  every  the  devises  and 
bequests  in  his  said  will  contained  in  her  favour,  and 
instead  and  in  lieu  thereof  he  gave  and  bequeathed  to 
the  executors  of  his  said  will,  and  the  survivor  of  them, 
his  executors  and  administrators,  for  and  during  the 
term  of  the  natural  life  of  his  said  wife,  the  annuity  in 
the  said  vnll  mentioned ;  and  from  and  immediately 
after  the  decease  or  marrying  again  of  his  said  wife,  the 
said  testator  gave  and  devised  to  his  nephew  Robert 
Brown  Mussel^  all  those  his  said  capital  and  other  mes- 
suages, lands,  tenements,  hereditaments,  and  premises 
thereinbefore  mentioned,  situate  and  being  at  Streatham 
aforesaid,  with  their  appurtenances,  to  hold  to  his  said 
nephew  jRobert  Brown  Rmsel  and  his  assigns,  for  and 
during  the  term  of  his  natural  life ;'  and  from  and  after 
the  decease  of  his  said  nephew  It»  B.  Russel,  the  said 
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testator  gave  and  devised  the  said  capital  and  odiei 
messuages,  lands,  tenements,  hereditaments,  and  pre- 
mises at  Sireatkam  aforesaid,  with  their  appurtenances, 
*'  unto  and  equally  between  all  and  every  the  children 
of  his  said  nephew  R.  B.  Bussel  lawfully  begotten,  their 
heirs  and  assigns  respectively,  as  tenants  in  common 
and  not  as  joint  tenants,  if  more  than  one,  and  if  there 
sfaoald  be  but  one  child,  then  the  whole  to  such  only 
child,  his  or  her  heirs  and  assigns ;*  but  in  case  there 
should  be  no  child  or  children  of  his  said   nephew 
J2.  JB.  Bussel  lirbig  at  the  time  of  the  decease  or  marry- 
h^  again  of  his  the  testator's  said  wife,  then  he  gave 
and  devised  the  said  capital  and  other  messuages,  lands, 
tenements,  hereditaments,  and  premises  at  Sireatham 
aforesaid,  unto  his  said  executors,  and  the  8urviv<Mr  of 
them,  his  executors  and  administrators,  in  trust  and 
for  the  sole  and  separate  use  and  benefit  of  his  the 
testator's  niece  Mary  Jiti«se/,  exclusive  and  independent 
of  the  control,  debts,  or  engagements  of  any  husband 
or  husbands  she  might  happen  to  marry ;  and  from  and 
after  the  decease  of  his  said  niece  Mary  Mussel^  in 
trust  for  all  and  every  her  child  and  children  lawfiilly 
So  be  begotten,  if  more  than  one,  their  respective  heirs 
and  assigns,  as  tenants  in  common  and  not  as  joint 
tenants,  and  if  but  one  child,  then  in  trust  for  suck  only 
child,  his  or  her  heirs  or  asugns;  and  in  ease  of  the 
respective  deceases  of  the  said  Robert  jB.  Mussel  and 
Mary  Russdy  without  leaving  any  child  or  children  who 
diould  be  living  at  the  decease  or  marrying  again  of 
his  the  said  testator's  said  wife,  then  he  gave  and 
devised  his  said  capital  and  other  messuages,  lands, 
tenements,  hereditaments,  and  premises,  with  the   ap- 
purtenances at  Streatham  aforesaid,  unto  and  equaUy 
between  Robert  Coster,  John  Coster,  and  Mary  Ann 
Squarrey,  the  children  of  Robert  Coster  and  Heunmk 
Coster,  their  heirs  and  assigns  respectively,  as 
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in  common  and  not  as  joint  tenants.  And  tbe  said  18S4. 
Robert  BrcwHy  by  his  said  will,  gave  and  bequeathed 
the  rest»  readue,  and  remainder  of  his  estate  and  eflfects 
whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever,  from  and  after  the  decease  or  marrying 
again  of  his  said  wife  the  said  Summna  Browne  which 
should  first  happen,  unto  and  between  bis  said  nephew 
Robert  Brawn  Ruuel^  and  his  said  niece  Ifary  Russel, 
spinster,  in  equal  shares  and  proportions,  share  and 
diares  aUke,  with  divers  bequests  over  of  such  residuary 
estate  and  effects,  upon  certain  events  which  did  not 
happen,  for  the  benefit  of  the  cbQdren  of  the  said 
Robert  Brawn  Rtusdy  and  Mary  Mtuod,  spinster,  and 
of  the  said  Robart  Coster^  John  Coster,  and  Mary  Ann 
S^narrey* 

The  said  Robert  Brawn  afterwards,  on  the  same 
12th  day  of  March  1814,  and  when  he  was  of  sound 
and  disposing  mind,  memory,  and  understanding,  duly 
made  and  published  a  codicil  or  instrument  in  writing 
of  that  date  to  his  said  last  will  and  testament,  and 
which  waa  executed  by  him,  and  attested  so  as  to  pass 
ftediold  estates  of  inheritance,  and  which  codicil  or 
instraasent  in  writing  is  in  the  words  and  figures  fU- 
lowingy  that  is  to  say,  '*  This  is  a  codicil  to  my  fore* 
going  will.  It  is  my  will  and  mind,  and  I  do  hereby 
direct  that  neither  the  said  Robert  Brawn  Russel  nor 
Mary  Ruseel,  nor  any  or  either  of  their  issue  respec* 
lively,  nor  the  said  Robert  Cdster,  John  Coeter,  or  Mary 
Ann  Squarreyf  nor  any  or  either  of  their  issue  respeo- 
tively,  shall,  by  virtue  of  this  my  will,  take  or  be  co&- 
sideied  as  entitled  to  a  vested  interest  or  interests, 
unleaa  and  until  they  shall  respectively  attain  the  age 
of  twenty-one  years ;  and  in  case  of  the  death  of  any 
one  or  more  of  such  children  under  such  age,  then  the 
share  of  such  child  or  children  so  dying  shall  go  to  the 
surviving  brothers  and  sisters,  or  brother  or  sister,  aa 
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the  case  may  be^  of  such  child  or  children  so  d^ngi 
their,  his,  or  her  heirs  and  assigns  respectivelyy  upoa 
their  respectively  attaining  the  age  of  tvrenty-one  yean/' 
Which  said  will  and  codicil  are  to  be  considered  as  part 
of  this  case,  and  reference  to  any  part  of  which  not 
hereinbefore  set  out  may  be  made  upon  the  argument 
by  the  counsel  for  any  of  the  parties. 

The  said  Robert  Brown,  shortly  after  the  date  and 
execution  of  his  said  will  and  codicil,  and  in  the  said 
month  of  March  1814,  departed  this  life,  without  having 
in  any  manner  revoked  or  altered  his  said  wiU  or  codidl, 
save  as  the  said  will  may  be  revoked  by  the  said  codicil, 
and  without  having  in  any  manner  revoked  or  altered 
the  said  codicil,  leaving  the  said  Susannah  Brown  his 
widow,  and  Robert  William  Brown  his  only  son  and 
heir-at-law,  and  the  said  Robert  Brown  Russel  and 
Mary  Russel,  spinster,  respectively  him  surviving.  The 
said  testator  Robert  Brown  was  not,  at  the  respecUve 
times  of  making  his  said  will  and  of  his  death,  seised  of 
any  lands,  hereditaments,  or  premises,  other  than  and 
except  the  said  mansion-house,  lands,  hereditaments, 
and  premises  at  Streatham  aforesaid,  and  certain  other 
hereditaments  by  his  said  will  specificaUy  disposed  of 
in  manner  therein  mentioned.      The  said    Susanna 
Brown  his  widow  never,  after  the  death  of  the  said 
testator  Robert  Brown,  intermarried  again  or  became 
the  wife  of  any  other  person ;  and  the  said  Susanna 
Brown,  widow,  upon  the  death  of  the  said  testator 
Robert  Brown,  under  and  by  vurtue  of  the  said  will, 
entered  into  the  possession  of  the  said  mansion-house, 
lands,  hereditaments,  and  premises  at  Streatham  afore- 
said, and  into  the  perception  and  receipt  of  the  rents 
and  profits  thereof  respectively,  and  she  continued  in 
such  possession  and  in  such  perception  and  receipt 
down  to  the  period  of  her  death,  which  took  place  in 
the  month  of  September  1829. 
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The  said  Robert  William  Brovm,  the  said  testator 
Rcbert  JBroum's  heir-at-law,  departed  this  life  in  the 
lifetime  of  his  mother,  the  said  Susantia  Brown,  widow, 
wiAout  issue  and  intestate,  and  without  having  done 
or  joined  in  doing  any  act  in  law  whatsoever  for  the 
{mrpose  of  conveying  or  assuring  away,  or  for  the 
purpose  of  charging  or  incumbering  any  right,  title,  or 
interest  of  or  to  the  said  capital  mansion-house,  lands, 
hereditaments  and  premises  at  Streatham  aforesaid,  or 
of  or  to  the  rents  and  profits  thereof  respectively;  and 
the  said  Robert  William  Brown  left  the  said  Robert 
Braum  Russel,  his  cousin  and  heir-at-law,  him  surviving, 
and  who,  upon  the  death  of  the  said  Robert  William 
Brown,  became  the  heir-at-law  of  the  said  testator 
Robert  Brown. 

The  said  Robert  Brown  Russel,  after  the  death  of 
the  said  testator  Robert  Brown,  and  during  the  lifetime 
of  the  said  Susannah  Brown,  widow,  intermarried  with 
the  plaintiff,  then  Elizabeth  Sheriff  Buchanan,  spinster, 
and  there  are  issue  of  such  marriage  five  children  and 
no  more,  namely,  the  defendants,  Frances  Ruseel,  spin- 
ster, Mary  Russel,  spinster,  Mizaheth  Ruesel,  spinster, 
Ellen  Rnssel,  spinster,  and  Jane  Russel,  spinster,  who 
are  all  infants  under  the  age  of  twenty-one  years,  and 
who  were  all  bom  during  the  lifetime  of  the  said 
Susannah  Brown,  widow ;  and  the  said  Frances  Russel 
is  the  eldest  of  such  five  children,  and  is  of  the  age  of 
thirteen  years  or  thereabouts,  and  the  said  Robert 
Brown  Russel  never  had  any  other  child  or  children 
except  the  said  defendants,  his  five  daughters,  as  here* 
inbefore  mentioned. 

Upon  the  death  of  the  said  Susanna  Brown,  widow, 
the  said  Robert  Brown  Russel,  who,  during  the  lifetime 
of  the  said  Susanna  Brown,  widow,  had  attained  his 
age  of  twenty- one  years,  under  and  by  virtue  of  the 
said  will  and  codicil  of  the  said  testator  Robert  Brown, 
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of  the  said  capital  mansion-houaej  lands, 
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m^oSmL  ^^  ^"^  ^^  perception  and  receipt  of  the  rents  and 
profits  thereof;  and  he  continued  in  such  posseosioi^ 
and  in  such  perception  and  receipt,  down  to  the  time  of 
his  death  hereinafter  mentioned. 

The  said  Robert  Brcum  RusaeU  during  the  time  he 
was  in  such  possession  and  in  sudi  perception  and 
receipt  as  aforesaid,  and  when  he  was  of  sound  and  Aw 
posing  mind,  memory,  and  understanding,  and  on  the 
ISth  day  of  April  188S,  duly  made  and  published  his 
last  will  and  testament  in  writing  of  that  date,  and 
which  will  was  executed  by  him  and  attested  so  as  tp 
pass  freehold  estates  of  inheritance ;  and  he  thereby, 
after  bequeathing  certain  pecuniary  and  specific  legades, 
gave,  devised,  and  bequeathed  all  his  fifeehold  and 
copyhold  estates  of  which  he  might  die  seised  or  pos- 
sessed, and  of  or  over  which  he  might  have  a  disposing 
power,  and  all  the  rest,  residue,  and  remainder  of  his 
personal  estate  of  which  he  might  die  posseaaed,  of 
whatever  nature,  and  wheresoever  situate  at  die  time  of 
his  decease,  and  over  which  he  should  then  have  a  dis- 
poring  power,  to  his  wife  the  plamtifi^,  EUzabeth  Sheriff 
Rnesely  late  Elizabeth  Sheriff  Buchanan,  spinster,  the 
defendants  RoherUon  Buchanan  esq.,  and  Naihanid 
NiehoUe,  merchant,  and  whom  be  by  his  eaid  will 
appointed  the  executrix  and  executors  thereof,  and  to 
the  survivors  and  survivor  of  them,  her  or  hia  beiff, 
executors,  and  administrators,  upon  certain  trusts  in 
the  said  will  mentioned,  as  by  such  will,  refisienos 
being  thereunto  had,  will  appear.    Which  said  wiB  is 
also  to  be  taken  as  part  of  thb  case,  and  reference  to 
any  part  thereof,  not  herein  set  out,  may  be  made  upon 
the  argument  by  the  counsel  for  any  of  the  parties. 
The  said  Robert  Brawn  Ru$$el  departed  this  life  on 
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the  36th  day  o{  April  18SS,  without  having  revoked  at       18S4. 
in  any  way  altered  his  said  will,  leaving  the  said  plains      ^•^^/^tJ 
tiff  JEKzahetA  Sheriff  Russel,  his   widow,  the  said  y. 

defendants  Robertson  Buchanan^  Nathaniel  Niehok,  ^^^1^ 
and  th6  said  defendants,  his  said  hereinbefore  men- 
tioned five  infant  daughters,  his  only  children  and  co* 
heiresses  at  law  respectively,  him  surviving ;  and  the 
said  defendants  Frances  Rtusel,  spinster,  Mary  Russel, 
sjMnster,  I^zabeth  Rtusel,  spinster,  Ellen  Runel^  spin«* 
ster,  and  Jane  Rassel^  spinster,  are  the  coheiresses  at 
law  of  the  said  Robert  William  Brawn,  and  of  the  said 
testator  Robert  Brown.  The  said  JSUzabeth  Sheriff 
Rusielf  widow,  Robertson  Buchanan,  and  Nathaniel 
Nicholls  have,  since  the  death  of  the  said  Robert  Brown 
Rusself  duly  proved  his  said  will  in  the  proper  Ecclesi- 
astical court,  and  they  thereby  became  and  are  now  hiflr 
legal  personal  representatives.  The  said  JEHzabeth 
Sheriff  Rnsself  widow,  on  the  6th  day  of  November 
1832,  eRhibited  her  bill  of  complunt  in  his  Majesty's 
high  court  of  Chancery  at  Westndnsterf  against  the 
said  Robertson  Buchanan  and  Nathaniel  Nieholls,  and 
against  the  said  Frances  Rtissel,  spinster,  Mary  Russel, 
spinster,  EUziibeth  Russel,  spinster,  Ellen  Russel,  spin- 
ster, and  Jeme  Russel,  spinster,  stating  and  praying  to 
the  effect  therein  mentioned.  And  the  said  several 
defendants  having  respectively  appeared  to  and  put  in 
their  respective  answers  to  the  said  bill,  the  said  cause 
came  on  to  be  heard  before  his  honor  the  Vice-Chan* 
eellor  at  Westminster,  on  the  S9th  day  o{  January  1833, 
when  hb  honor,  amongst  bther  things,  was  pleased 
to  direct  a  case  to  be  made  for  the  opinion  of  this 
honourable  court  upon  the  following  questions,  vis* 

First,  whether  the  said  Robert  Brown  Russel  took 
any  and  what  interest  in  the  said  capital  mansion-house, 
hadSyC^iements,  hereditaments,  and  premises  at  Streat* 
ham   aforesaid,  or  in  the  rents  and  profits  thereof. 
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18S4.       under  and  by  virtue  of  tbe  said  will  and  codicil  of  the 
testator  Robert  Brown,  or  as  the  heir-at-law  of  the  said 
Robert  William  Brown,  or  as  the  heir-at-law  of  the 
^d^Otto!!!    «ud  testator  iJo6«-*  ^rotim. 

Secondly,  whether  the  said  defendants  Frances  Russdt 
spinster,  JUary  liussd,  spinster,  Elizabeth  Russel,  spin- 
ster, Ellen  Mussel,  spinster,  and  Jane  jRussel,  spinsteri 
the  infants,  now  take  any  and  what  interest  in  the  said 
capital  mansion-house  and  lands,  hereditaments  and 
premises  at  Streatham  aforesaid,  or  in  the  rents  and 
profits  thereof,  under  and  by  virtue  of  the  said  will  and 
codicil  of  the  said  testator  Robert  Brown,  .or  as  the 
heiresses-at-law  of  tlie  said  Robert  William  Brown,  or 
Robert  Brawn  RusseL 

Thirdly,  whether  the  said  EHxabetk  Sheriff  Russel, 
widow,  Robertson  Buchanan,  and  Nathaniel  NichoUt, 
now  take  any  and  what  interest  in  the  said  capital 
mansion-house,  lands,  hereditaments,  and  premises  at 
Streatham  aforesaid,  or  in  the  rents  and  profits  thereof, 
under  and  by  virtue  of  the  said  will  of  the  said  Robert 
Brown  Russel. 

Preston  for  the  heir  at  law.  First,  the  will  of 
Robert  Brown,  taken  per  se,  obviously  vested  in  the 
children  of  Robert  Brown  Russel  an  estate  in  fee  as 
tenants  in  common  at  the  death  of  their  father,  the 
tenant  for  life.  Secondly,  none  of  the  ulterior  events 
designated  by  the  wiU  as  competent  to  defeat  those 
estates  ever  occurred;  for  the  children  of  Rchert 
Brown  Russel  were  living  at  the  death  of  Robert 
Broum^e  widow.  Thirdly,  the  residuary  clause  has 
no  operation;  for  though  such  a  clause  may  have 
an  operation  to  pass  whatever  is  not  before  eflec- 
tually  given  by  the  will,  yet,  where  precedent  words 
in  the  will  have  disposed  of  the  whole  property 
effectually,  nothing    remains    on  which  it  can  ope- 
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rate.  The  time  from  which  the  will  speaks  and  takes 
effect  is  from  the  testator's  death,  though  his  intent  is 
to  be  taken  as  things  stood  at  the  time  of  making  it. 
Here  the  event  of  the  buth  of  Robert  Brown  RusscVb 
children,  which,  according  to  the  will,  occasions  the 
failure  of  the  ultimate  devises,  happened  subsequently 
to  the  testator's  death.  Doe  d.  Morris  v.  Under^ 
doum{d)  is  a  ruling  case  to  show  that  a  residuary  claim 
has  no  efiect,  where  the  will  previously  disposed  of  the 
whole  property.    There  the  testator  devised  lands  to 

A,  tin  £.,  C,  and  D.  attained  their  respective  ages  of 
twenty-one,  and  then  to  JS.,  C,  and  D.  and  their  heirs, 
equally  to'  be  divided  between  them  as  tenants  in 
common,  charged  with  the  payment  of  an  annuity  of 
10/.  by  J3.,  C,  and  D.  equally  and  proportionably  out 
of  their  several  estates,  and  devised  other  lands  to  A. 
in  fee,  and  then  gave  all  the  rest,  residue  and  re- 
mainder of  his  real  and  personal  estate,  not  before  given, 
to  E.y  her  heirs,  executors  &c.,  and  directed  that  his 
debts,  &c.  should  be  paid  out  of  the  estate  given  to  A. 
and  E.  B.  died  before  the  devisor,  but  if  he  had  lived 
would  have  attained  twenty-one  at  the  time  of  the  tres- 
pass and  ejectment.    It  was  held,  that  the  devise  to 

B.  was  a  lapsed  devise,  and  that  £.'s  share  not  being 
disposed  of  by  the  will  went  to  the  heir  at  law  of  the 
devisor,  not  to  J?,  his  re^duary  devisee;  Willes,  C.  J. 
laying  it  down  (p.  ^7)  that  when  a  testator  in  his  will 
had  given  away  all  his  estate  and  interest  in  certain 
lands,  so  that  if  he  were  to  die  immediately,  nothing 
remained  undisposed  of.  He  could  not  intend  to  give 
any  thing  in  those  lands  to  his  residuary  devisee. 
The  previous  cases  of  /2oe  v.  Fludd{b)  and  Wright  v. 

(ft)  WiUes,  393. 

{h)  ForteM.  R.  184.  stated  also  in  Willes,  300;  and  see  8  Vin.  Abr.  995, 
tit.  Detite  (Ob.);  6  C  raise's  Digest,  Sd  edit.  145;  but  see  as  to  this  case, 
ilwjyii  ▼.  Ward,  1  Yes.  4«0,  Willes,  303;  Gulliver  v.  Wichtt,  1  Wils.  105, 
8  Fearne,  393,  4ch  edit. 
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IMM.       MoUifik)  ure  in  ^oMnrcbuicd  nith  ib«t  ^teifliaii»    Ini^o^ 

to  baT/9  operatiofi,  Wcnufle  an  kiteH^tt  exiMed  io  liie 
fioeiiAMAif    lipuda  devisfd,  which  va»  iH»t  ItiUy  dbpsied  vof  .by.  <be 
|ifiQrp«ftaafil«e  will.    TbatbTOgauAttowiuMM* 

in  jtAhowailMt  iKe  taitiitor  uied  t^k^^m^J'mitt^i" 
with  iwit^fuMei  lo  the  pomesilan  oiiljri; .  irhimtttfi  bud  he 
Aniirf d  ta«9(pi!e)M  «  contiiigtMjr^  .be  4piiM  noltlutM  u^ed 
ipome  »pl; .  te«iQ«4    3y  Jthe  •  «K|mas  worr4«  of<.lhf^r^pdiml 
not  any  or  either  of  the  iMIie.of  Jibijifr^  JSri^tm  iSm^ 
9el  are,  by  virtue  of  the  will,  to  take  a  **  vested  intevett" 
fl^hwl^ar/u9til^tbey  shall  reipefXir^f  aJt^Ntbo*^^  of 
twepityrone. yeara^    By  a  '' n^sM" iMManl  ia. wMpit 
that  which  is  directly  contrary  to  a  ^^  wotiftgMiii'-^fo- 
leresty  and  those  words  must  receive  the  teehnieal  con- 
atruMtMH)  vrtwob  they  bear»  Mr^fy^fm^  wbe  haa«p  tuptvul 
eetete  or  vestad  inteoevti  has  seisin  Uxkm^t  fiapt  (r). 
But  M  the  leatater  ewf^tvfd  vi^sled  eatail^  br  his 
wUlit  he  nm^  wder  the  wordkig  of.hia  eMfik  he 
taktn  ta  have  aiMaofc  to  rcsider  tbemeootinfsnt  i»a  the 
event  pt  JMmi  Orom^^Mxmk  nasiMtiv^  aWijMng 
iwantyTonoi  b;  sospendng  the  time>whM  ikcg.:mmM 
have  v/e«ted  by  tbe  wiM  tOli tboie  e^vsMtsbippme^  and 
to  cMhide  them  from  enjoying  the  rents,  till  tbeii(iQ»  If 
.  SQ^  the  ehildren's  interosts  weie  n^de  centingent  bp  Ae 
.eodieU;i4htn»  .  .  •  »    >.}i  .. 

;  .jrifthlyrby.aMi.aealb  iif  Aeir  £Mhm  JfeArrf.  Aism 
M^u$9l$  before  ^  they  atbuned  twenty^ene,  thin/  nserger 
or  union  of  his  parliouhip  estate  ibv  life  waAb  Ibalse 
.(nok  ^laoe»  and  the  oontinftnl  neounndenfin  fee  to 
«iie.  ehtidren  were  defeMed  bt  want  ^f  a^  panrimUr 
esUte  of  freehold  in  trustees  to  support  tiwm;    fXhe 

(4)  Fortetc.  R.  t8«.  (»>  %  BI.  Sc  S.  309, 

•     ic)  \  CruH^-,  58,  {d)  Sw  G/awi//  v.  ClenviU,  •  Mw».  3S- 
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of  ttMf<)StmKilAlif<i^  «»laM)^>  ftfledi^  aAa>%  fws^sed  %  ftie     *— ^'^ 

tntttkMtttUd* >eillMmtoM  <»'  'tirust^ <f(Mr  Mb  WiSt^  rbr^Bfe, 
Mlii  «6  IiMi«ttMr«i(^ ill  fi|i«  iiflterlite^'d^dl^.   ^1%((  l^ter, 

•ttMinrfli'ilMs  ih  ^^ttMesift)!!  tttKferHiie  Mr!l/iii  teftaMft^in 
biiiniMt  sullj^  hiHf«NF«t  t6'thlB'^vAtidti  df'tki^eo- 

hoitefWfj<wfctelwltfd  tliat^%<tll^'c^d)^thii  iliftr««>tte^ 
caib0}«ikilhfgelifl'  kMl^Altf^  mt^  ^^'  ^MAiAn^^^Yi '  age. 
t^  h^aartiftitiitoy  «dlipdrftfetti'4i  e<^«»'^dMB«Med'  to 
make  an  estate  contingent  which  can  .bl^^'held'iio^be 
^««iled;'iA»^}if  i|i|[$arii  tie  aVcfiddl/  (^  cii^t&<ait<!l!ftec)tacy. 
llieririible  MBebl^  fi^'ttitb^'Ml'  th«(  btAidli  iiften 
AtfCdttrt'vrfll  kx^  ^t'tlie^hidte>«cb«Ae^of  litcf^teKla. 
tor^i  ditfiHMmiyitt  Older' tbdlscoWitf^uildifori'i^ 
tKntfog  tbewH^  'Thb^eodidili'vraift'Ontyiiftetided'^o 
«<ippljntlikt  |mirUton'iror>«k()iMr^rt  ^afof  4elfth>Mking 
the  children  before  attaining  full  age^  which  had  been 
omitted  in  the  wiH.  Then  did  the  te0tator,*by  his  co- 
dicil^ intend  to  make  the  vesting  the  shares  contingent 

dd2 
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1884*  on  die  attaitimevt  <£  tirmly^ne  years  as  a  ocnSaAon 
preo^dtoty  oboerety  -tojpOBiponetm  that  age  Iheii;  right 
of  po8lito8ion\Df  the  ahares  akeadj^  vested  in  tkeB&  by 

);it  h  siliflrftted  tbat  theikitent  of  the  cedieil  was  not 
tbi  JwaUate. the  ^holid  previods  diapoaitieoa'  of  hia  viD 
aato  tlibipnopert^^  by  buspendkig,  the  time  tvhan  the 
diaffp»flievej«to->Teatrtbiit)0]dy  to  poatpone  the  time 
iMheQiibb/dnUrm^/vese  to  bei  entitled  to  ;poteeisKNi. 
Byt.ff  ^wMdi  iQleresi"  Ae.lieatalor  meant  mltaf^  vG8^ 
if^  lOi  possewm  dot  iuintet^ti    But-  Lmrd  Atvankg^ 

tipntibytAheitealatdrTof  tbel.e9e  atvhick^fthe  hufer  would 
ptit>tihe:  donriaedaiiiir  posaestioil^  ^ffi>rd8<a  preenrnpliaa 
Ihat :  he  meant  tmeaeiy  to .  ][K>atpoile  the  time  when  they 
w^reto  hft?it  poaafsfeton  ol  the  (duirea,  and  not  to  alter 
tkeitimeiwh^itb^y  wece.  to  vesL  At  tveolyuone  the 
skahresidbeady  <fe8t6d.are  ,to  become  iqde&aaibfe;  for 
how  cbuld  the  icodioil  give  the  abarea  of  those  who  die 
m[ideir:t^e<»ty«<mc|  to  the  susnrarsi  if  nothing,  vested  in 
any  of.  them  faefare.that.flge?  Supposing  the  chU* 
dten'is  estates  ila  fae>  held  >  not  vbsted  At  .tbeiv  ;birth5»  but 
only  contingent  on  attaining  twenty-one,  then  if  Jiokr^ 
Breton  Mussel  had .  .snrrived  Mrs*  Arotcon  having  at 
that  'time  a  <ehikl<orichiklne&<who  afterwHrda  died  in 
hii  lifbtimey  .but  before  attaittii^;lwenty^ni6»  leavieg 
kspmi'neitfaee  theJatte?,  nor  aven  the  substituted  de- 
iriaidea^ouU  have;  taken;  fisr  dm  event>,Iimiled.by  the 
wili^ivtffwif  me  dbikL  of  MobertBnmm.RusKl  abcmki  be 
hfin^at  the«deGeaseio£Mra«^nnc?ii^  would  not  have 
happened;.  Doe.  Vn  Coak(b)i  Doe  v«  uRovkKs^^c),.  and 
msmamn.S$Mi(d)i 

./.Again^.faid;thQ  testator  meant  thc^  estates  of  Rtlbert 
Brown  RusseVs  children  to  be  contingent  on  attaining 

(o)  3  Ves.  jiui.  367.  (6)  7  Bolt.  H9. 

(c)  S  B.  &  Aid.  441 .  (d)  6  ]>ow'a  P.  a  ft. 
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twenty^KiDe,  and  not  tobe  ^oested,  iie  nrottld  >hiiveinlrade.       1884* 

some  pitarriaiQttafi'to theaoQiobgrertts^  andwoaidkavc, 

providedi  that  the  liteitafions  oter>  to  iitfary  JiiMi^rsi 

children  should  depend,  not  on  the  event  Of  l.Aertr  ^^*f^*' 

being  no.cbild  of  iZoAsr^  JBivim  ittf^ieMMbg  «t  Jfiie 

death' '.Of'^Mcs^' *jBn9CMi|  bat'  mn  tke  leveiil  tif  116; anob 

chad  ^attaimiig^  t»i«nt!jr'^Me^.    Tliougfai  I'^rvesM^'  u^  «^ 

tedmioal  word^  ^et  wben  found  Ja  ir  irillv  it  jvill  reqwrb- 

tbu  tednrical  or  totechnlcal  hUevpretallidti'WhkhiiPilif 

best  aappoit  tfaalestater's  jtottentioii;  '  In*  VmekaMpM 

BeU{a)Sit  J^MlMih  M.R.\8iiid;  ^if,  by^ving tatW 

woidB  idhidifataitator  has  lised  tb^  literd^Mid  'teeh-^ 

nkud  ^eiSMt^Minannbteiit  «»d . 'abdnrd'Odtoohisibkif ^InnMto 

iiece$aHrifyi(folfcw(^  ahd  if  by  under  stendii^/siicb(#otd^ 

mote  iargsly^iiiie  ttliofe  /will<foe  tenldeved  Jmove  ratidiidl 

and  condbteiity  the '«0Urt^  wbkb  depmrts  imi  the^lfe 

tendiaand.  teobnical  senseof  the  ^vnords^' does 'nottadopb 

ooajeetore  as  .opposed  tb  expressed '  inlentioa^!  but)  bab 

reeoiiEse  t»  a  sound  nde-  ibr'o6Ueotiilg''whiU  U/the  an^ 

tentioii  niiich'  is  really  meant  ito  be  expressed.'*^  *  ^  [Lbnl 

LywdhaHnst  G«  B^-That  applies  where  >tbiifc  intenddn  iMit 

to  use. die  technical  %drdt  in itfai* teihsiaiil  -s^Dieideail^ 

appeAte(&)]*>  Ml    I'  .        ..  {•  ,.    .J.'.;  .1.,,..-, , /I  .,' 

In  whatever  niteneriihe  oodioil  may  be  eonAtmtd,  it 

nustbe  r^ad  as'dne^entireiiijdtibment'^ith  tha.will(e); 

partieiflaily heve>where^diey are.'of 'tfadiflamedatid^'  By. 

the  will*  the  children  of  Eobett  Browk  Jhmejiwvdd 

oonfe9sedly;'take'  ^wsted  estates*^ '   Tfam  the*  codicfl 

opeMtailk]^  Ibai  fiatarebf  a^doddltidri^sUbaaqpaenk^spAl^ 

poningC'.tbei  right  of '^KMsMsibn^   and:  dbrbsdn^/Ad 

estates  of  tbose  of  them  who  should  die  .alide#  AAagei 

And  if  all  the  estates  are  rendered  tsentlngent'^b^  Ad 

coJKdl,  hs  words  *^  an&sfand  untib  they  shall-  res^o- 

(a)  6  Madd.  (or  Madd.  &  Geldart's  Rep.)  346. 
(6)  Sec  anu,  Y<A,  III.  9f  1,  92S,  Dee  ▼.  Aftyrioft. 
(e)  Hail  t.  Chapwuin,  1  Yes.  jun.  407. 


1834.  ^^  "^^^ 'twHttf-dtitftf  tOMh ' vAiM'«i^ V/flK^  aMiAi 

^•<*v^  that  age  (a).     Iti  SdMtrds  t.  J9bMiNomf(^^'^«  Mftf 

Kb»KL  i^ii^  BtirrtMei^  to  the  uM^W  bimMi^fof  ^, 

Bvc^KAM  allrA  ftftet*  h^ft'^lkeWMi  tb  the  \lseof  Ma  eldeat  stAllWftt 

age  ox  iweuijronc  yearsi  pi'dTMRQ  stWKjtf  wm  vtwoKSt 
iUe  toaaiHm  tifeTi>t1:h<9iliif;  tlMt  ITit^shAl'  liii(()MAk-«M 

»  Wa^hottt'bMidI^-|iftti(elii0tit,  W  4  t»^^r  d#»tta 
to'tll^  ddi«MKoft;Ml9e««ib  «Utl  d«^aMife'by«lil^«MH 

t*btdd%^'«bMfifil|^t'irMyShg-ld  CMi^ 

Ma  (iy,'  fef  hl^  4(^ttw#d'  by  «  id«Til«'  iMr^'W-fHll 
stlM^drs,  in  tAMt  ahy  brtlH^  '8eihliks'(i^iilMki^^, 
^Trif ' latter  liMlMdotie^llAib'tM'  «»iM  iti  'vte'Ww 

poftitig  '^  Wdikdil^n 'pi'ei:^»Ielit  tb  tb«  V««tliAl|^  Vltll 
cffttiW  tah^r'  tie  'ft^t*  d^»t,  Mt  ciMtidKfim'ittMe. 
4u«hi^  (Ai  falMi^  of  WMtihOtH*  esM^  Mffki  «R4W«^f 
ttOtact^lHit^Mi  of  thtf'riMe  idlM'  it  fr  t»'v«it  ^^ 
he  M^  %  tll«'  eHfidHnt,  but  bf  tIM  Ikkitf  ^titai-'flU 
^tat^  klKady  tteked'  fit  tlMm  %  tb  'MMMMf'  tedMlte* 

alMiibiaia.  . .     i;-. , 

Slerinz.  133;'S.  C.  1  Walkint  on  Copyholds,  FtdaTs  ed.  31(. 

(«)  Cro,  EMx.  IM. 
.  (4)  a«e  Jtforryat'a  vfumfiit  in  fi|pe  *.  Itmt^,,!  U.  &  S.  i^  . 
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Jioe^^^afoor^ifi),  JDq^  r.  Newell  {4^,  ^d  Farf^er,  ¥. 
JV4m9l  (f )*j  J9  'Ctof  ▼•  Afoffre,  which  nf»url}  rcifemb^ 

h^  to.lifaiii  »a4  Us  ^i^;  a^d  if  hp  d^ i^cu^F.  t^eotj- 
^HWf.^l^.o^,  dqefi  npft.  mallpe  tbe  dpyjisfle>,.atmiv 
4Vii|v^^n<'V«iA  .coipdilioii  p^ecisdtnt^  ta.  tbj^  T<e8tipg 
of  ^  ^tfivfsijfl^,iik  himp  but  the  dyif)^  undf^f  (VieqfK' 

gfi^l^i^^Wgpdlej/.,(J)  b^a^a  rt?<H»«ir  agW«t  the.  9Pij^- 
ftr99lH¥^/ltiu^fBQ  diii  ca«9,t^e,  .^fates  w^^  rpq^ered 
ooiitii9gtt)|t  by,,fb(B  codicil  The  tes^tqr,  .th^e  d^y|^ 
tp. trustees  aod  tbw  heirs  to  the  Hse  of  his  grwdspn 
¥(\  Q.  Jlf.Mwtjiimene  for  life,  with  reioaiiid^  t9  his 
fifst^and,.athec.8€ips  in  tail  nmie,  with  remainders  in 
MnctaHttlenmit.  t9  groiod^ofia  yet  unborn ;  and  to  this 
UKu  #44^d  i^.cl«u)se,  dijrectiog.tbat;none  of  the  d^yisee^ 
ly^Mfi^iiiBiHHild  tajse  ^c.com^  iipito  posqe^on  of  ai^  of 
liM  fuitates  b^oc^.tlwy  sl^PMld hftve  ?Mswe4  the  ^ige  pf 
t«ei||^^;in.je«r$;  9pd  J^rA  ChapceUor,  ^Idonj^^li, 
Ibfht  ibq.  tef t^^  di4  not;  mean  tp  ppst|^)Ji|e  ^^e  t^ie  a.t 
wjbidh  fb^  ei^tates. W(ei:e  ^.jvest^  but  oi^ly;  that;  when  ,thp 
devjj^sff^w/^  tp.€ORia,i9to  posfessipq*  Secopd^y^^i^ 
t%f)r^  Qi^ldlAyife  wejf  in,<h^  event  of  jail  ^l^pJef;/  %i?M^ 
^auBse^  ,Ci^ildre«^  4}ip0  undkr  ti|renty>^e,  if  t^t 
should  happoi^  no  one  of  their  estates  could  be  de- 
Vestad^  far  llie  rale  ai^Uesthat  estates  once  vested 
sbaU  never  be  devested,  unless  aH  the  events  take 
eflect  od  wliich  the  devesting  is  made  to  depend ;  Stur- 

(a)  3  T.  R.  41.  (6)  1  tftw.  R.  5f  I .  (e)  14  £bf,  (SOi. 

(d)  iM.flcS/dti^;  8.C.  Doio«Proc.5t)o\v,fOt;  see  Ld.  ffV«!f<*'<''A 
jodgmcnt. 
(•)  S  Bing.  Idt }  9  B.  II.  310.  (f)  5  Yes.  5f «. 
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ffiS8r..PearMim(a)y  Hamsany.  Foreman  (b).  llurdl;, 
the  word  ^'surviving;'*  in  tbeoodUeil,  tmisl  be  read 
"  other/'  80  as  to  vest  tha  shares  of  buch  cfaiMren  as 
shall  die  under  twenty-one  in  all  who  attain  that  age; 
Ptttyumd  v.>  Cogh  (o),  Barmm  v.  IX6kamm(d)^  ^^ 
motiy,  WUmot{e)s  Barhm  tw  SeJtmif).  'FonrAljr^  Ae 
dmaf  is  to  d  class,  and  it  bcriag  cleaify  tnteadcd  diat 
no  child  dying  under  twenty-one  ahould  tako  aay  be- 
nefit^ the  clause  of  survivorship  in  the  codicil  must  pass 
the/accnibig  «i>weHM  tfapodginal  siparea.  FotSkJ. 
LaaokM.B^in  iBorfar  v. '£ai($r)^<Bft0t^stetiBgithr ge- 
neral bule  to  bC|  diat  die  dauie  lof  sntviwMrafaip^  'uidw 
eKtended  by  pavtioular  words,  attaofacs:  only  to  the 
onginalshaiiee,  a^ad  does  not  afieol  the  aoemiagsiiaiei, 
which  thofefbie  become  vested  in  the  indxridnala  who 
aM  the  onrvivors  for  fcbe  time  being,  declares  the  princi- 
pal emception  to  'be,  where  the  dispdditim*  is  not  of 
aepacale  legacuas,  hut  of  one  aggregate  iiind  whidi  the 
testator  nleaat  should  remain  aajiggregate  fund,  and 
should  not  be  broken  into  fingnenta,  if  somfe  of  the 
persons^  to  wflomihterests.in  it/«iNcre  giv^i,  hiippened 
to.^ie.  That  detiae'ivaadf  real  as  well  as  personal 
property;  and  the  principle  laid  down  ajqpiies  to  both. 
Though  Weodxjoard  v;  QIattbrook  (A)  deeidcd  !diat  the 
share  whidh  g6es  over  on  one  diild's  death' shall  go  to 
the  survdvo]flbr:li^oilfy>  andshall>not|;o  over  a  secotid 
tinaei  the  devue  there  was  of  several  pavods^<rfknd  to 
several  ehildrett.  Lastly ,  as  there  is/io  olsose  pro- 
viding finrabcumulation  of  rents,  then  if  the  children 
tak^vlosted  interests  they  are  entitled  to  the  rents  of 
their,  shaores- from  the  death  oftheb  fiither,' the  last  te- 
nant forSifo;  aad  if  any^sfaatf  die  tnider  twentyK>Be, 

(a)  4  Mad.  411, 

(6)  6  Ve«.  307 ;  I  Vei.  juu.  56%,  Gravit  v«  Btanbridgt* 
(c)  Cro.  Elis.  S5«.  (d)  1  Bro.  C.  C.  91.       . 

(e)  8  Vc»,  10.  (/)  17  Vcs.  479. 

<g)  1  urncr  &  Russ.  415.  (A)  S  Vera.  588. 
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their  nepreseatatives  will  be  eiiilded  to  tbe  rents  ot  lSS4i. 
their  shares  up  tot  Ibeir.  dcBths;  ShepAend'v.Ingram  (a),  ^^>v?^ 
Mimtgrneriev.  Wbodkffib).  ^^^ 

BvQsuxMn 
Gooid  appealed  for  the  reiSduary  devisees  mide)rjR9l   «°«^"«"' 
^mioifdtwiHyibut  was  not  heard)  a^^on  tbe  eku^  sent  to 
this  icourt  by  die  Vice^Cba&cellor  Jtdid  not 'appeal 
that  Jlfaey  were  parties  to  tbe  cause*'  ^ 

Pfesidn  ia  ref^lyl  The  pteseot  case.  dUbrs  frmta 
thoseiiciledTki  tfaiv  importaiit  partloulir)  thiiJt  iKe  ood^ 
Gil  here  ^lapoessly  direels  fliat  Ihe  lAevishes  ahoU^  not 
take  11  vebted  jntereste"  tiH  twenty^one;*  land  ah  netUng 
shcnvA  tbeteatatot^amtention  to  ute>tlKw«nli<*  raited^  . 
many  other  than  its  teofaoical  sense;  ititiUBt  be'  con- 
strued kt  tba^  aense*  Then  vtlessi  tfaerooort  strikes 
outtlie  words  ^^  unless**  or  ^^  until/' the  estates  are*  cbn*- 
tuigeiDt  ;<  These  limitations  jtfe  pnrcQy  legale  sulyectito 
the  rule  o£  law,  that  a  contiBgeut  remainder  is  de^ 
Btroyed  by  the  determjuatian  of  die  pavficuhr  Estate 
befine  the  oontiageBoy  :happdBs»  But  ManifamBrU  n 
Woodky  was  a/  case  in  which  the  legal  eisiate  bdn^ 
vested  in  tn^es^  a  court  of  eepiity  waa  oaBed  o|i  ig^ 
deal  vddi*  natters  of  purely  equitable  jurisdictian^  i^ii. 
savings  out  of  the  teats  and  profits.  >In  <JEUifeMmi»  V. 
HammoBd  the  lindlatioiis  were  of  copyhoH'whese  tUs 
role  of  law  does  not  apply^c).  The  bright  te  ai  vested 
estate  camiofcbe  possessed  widiolit  the  aocdmpanying 
ii{^  to  the  Mcntffdd  profits*  If  itis-adnitlfed 'that 
the-  devisees'  right  to  diem  wiould  be  suspctaded^ 
attamiig  twenty<H)ne^'  die  cobse^eikteis/  fliatftho  estate 
itself  is  gone  by  dn^  ftassre;  ^  die  partimflari  estate 

(a)  Ambler,  448. 

(6)  5  Vet.  522;  and  see  IJichoiUx^  Otbome,  t  P.  Wins*  419;  foi^lor  x^ 
Jehnm,  id.  505. 
(0  Bot  see  WatkinI  on  Copyholdt,  vol.  i.  19f ,  197,  VidaVi  id\U 
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tank  befbre  It  eouM  test;  Leek  r.  RoMnean  (a),  Judd  ▼. 

^2^^  Jndd  (»>    H  teal  e9«^te  in  Hmited  W>  il.  finr  Hfe,  with 

V.  an  intervening  chasm  of  a  single  day,  a  subsequent  re* 

J«»J2|^  maifidet  to B.f6r  life  is- destroyed;         '         *'*'!' 

1-  (,M.  i     .....  \     V   .. .         ..   •  .Q«rpfl4wf,iMi^ 

The  fc^owiQg  certificate  was  afterwards  sent : 
TlMSica^I^fs  hem  fqrgue4  hefp^Mf  bjy.f^oijff^^;  we 
lMvej{ron«j|Aenad,U^ai»4ai;f.oiropi^o^— :.,  j,,,,.  u  . 
i,„Jn  iM|9w^.to,tibe  fira^qw^tip^  X^itif^AJSf^ 
-^M^iHi^i*  f<^'  M^lth^  KRB^rty;ia,fl[Ufi»*iq^,,IW  A* 
Jieup  al^^w,pf  ;tb€ii^4Utof:,<Sa2(0^  jBr^n^^,    .. 

Jg^  iblSfs/r.lu^  /illlf  ^tifsi^  itfre  W^W^  ta|te  :im  in- 
t^ns^in  .the  (M^operly  ia  qui^stiomi  ejilifr  iipder  (be  will 
>aD4^x>di9U  QJ?  Moberi  Broiimt  oii^  tbe^  beire^ea  i^^law 
9^,Ii^f  ^o^or  Jfiqbert  Bnnm  flus^l  , 
.  .,|u, answer. to  tbe  dwd  qii^st4(fP»  TbatrJ5'(i;^a^ 
Sheriff  Muml,  JtoherUm.BMckww^  j^,,N€Uhagud 
Xii^fU  lake  a  lee  ja  the.  property,  in  giie«|;iQDt,us^r 
^«,wWQf,^^er<^r<^^tts«4 


■  ■;     I'M 


Ij'tTffbiitrtist', 
'"  '^JVAtmifAir, ' 
'       '  W;  Bot^AHfii, 
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nEBT  on  a  Judgineot  ,fe^(fri}4j  in,fkf?im^r>fm^  ^UJIT** 
The  declaration  stated,  that  the  plaintiff  on  &o^  in  Jj^n*** 
the  coanty  eoun  ^f  J.  H,  mq.  and  R.  P,  Mq.|  shariff  of  an  inferior 
the  county  of  MidtUetex,  holden  &c.  at   die  house  clamuon  is 
knoirn  'kc.  Iil  and  for  th«  cotiii^  of  Jtl&i&fW,' Lid  ^'^°"f^^ 

ilwflff  and  tb*  flMMU'oF'tlMfdhMteM>kt,i«id"bf  flul  ^^^  Ar^L 

» I  I         .  I  f  I        ment  tnat  tne 

jlllgMeflt'Of  HhM  60lMi)'lMdbt^^Md  "i^ltilJtt''fB«  Mria  cause  ofaction 

k  A«  Mdd  coifM  Df  the*  (^kid  UietWVelbrl^'to  A«Ul  tionoftbe 
rii^nflr  Mv  itdlni'i  4tM' Atid  tbiMf  tidjUdgfed  t&  tflv  fiktd  it  is  not 
fHifti^,  lk»  ^f^tot  tiif  dftttiiiget  wtddi  'h«  had  i^^  Sirfthat  the 
tUbia  lii'A  txihM  fl[<Mdi  tyf 'A  pfek  M^tr^tfj^M^  cttTtfi^  plamdffreco-^ 
(tf<^'  fAmitM^Med'  itt  tkfe  MAHdmt  by  <  ttibl  Mid '  ^bbftllP  ^;;!e,'!tithui 
ig^t  (h^ddbftdMt^  bf  i^tttce^fhiriik^^yir  t^^  Ihat  jamdio 
jttiticm,  to  ite  tberilTdf  tM  M^d  cbutrt^  ci^  Hmdlt^ksi  '^'''''' 
AfMed,  aifbr^hnft^lAiff  pliiii^^  to^ts  ««.;  wb^of 
Atir  sidd  d^AbdiMI  ii^  eotivifetM,  ^s  kt^aorfiby  tKe 
Md'WIi'tM^  Jtbi«Giii;  Md  llWt)i^dMii^it^dHh^fte6ti 
in  dM  cottdty  eoort  o^  ctf  «Iif6 '^id  ifhifl^ir  ^''^fW^ 
dteM^]^^^m|P{yiiitig,  sad  otherwne  will  appeari  and 
whicb  iuii4J)id|nittnt  now  rmnains  in  full  force  and 
tffii;ift.  ^,^;It;^eii  steted  that  tbe  pkiniiff  cAtiMd 
f^Mtfm  oC,Qyee|itioti  to  \%mt  directed  to.  tjhfpfDiwr 
ofiecr,  who  retumed  that  the  defendani  bad  no  gooda 
ite.  wfihb<  Ufr^rbKiliwkk,  whereo^Jhe  mMMf.A^ 
dinagea  fte.|  and  that  tbe  deftndant  bad  not  yet  paid 
fte«i  whereby  att  aotioa  bath  accrtted  ftc«    Tbe  deok^ 
ration  concluded  thro;  ,4md-thg  tnid  plaintiff  exhibits 
into  court  the  Mdd  writ  of  juaticies  to  the  aald  Bhiilff  of 
Middkitx  directed,  which  gives  suAeient  evidence 
thereof^  and  avers  that  he  is  ready  and  willing  to  prove 
the  said  preeesaeeaad  proiseedingt  of  tb^  said  CQUrt  of 
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1994.  the  sheriff  of  Middlesex^  held  be&re  the  said  sheriff 
ai^d  Stilton  of  that  court;,  \xy  which  the  said  judgment 
manifestly  appears  to  be  in  full  force  and  eflSsct  and 
unsatis^ed^ — ^which  witness  the  said  debt  in  form  afosire- 
said. 
Qener^l  demunes  and  joinder. 

Kelly  in  support  of  the  demurrer.  The  ^^darf^tioi^ 
is  bad  for  not  showing  that  the  cause  of  action  in  re* 
qpecl  of  which  the  dmpagoB  wore  given  accrued  within 
the  jurisdictioii  of  the  county  court;  for. want  of  juria^r 
djction  is  always  presumed  against  inferior. cour^.  The 
aftegatioQ  (hat  the  plaintiff  in.  the  court  of  the  ^lieriff, 
ajad  within  tihe  jqris^jction  of  tliat  court,  recoyered.  hia 
damages^  only  diows  the  court  to  be  locally  situated 
withjoK  the  sheriff's  jurisdiction.  On  demurrer  to  a  deda,^ 
ratioiiin  debt  upona  judgment  of  conmussioners  wholu^ 
been  made  a  court  of  record  by  a  local  statute  (a)^  ^ii2{^ 
C.J.  stated. the  rule  to  be»  ''that  nothing  muafc  be 
intended  ia  favour  of  their  jurisdiction,  hut  that  it  must 
appear  by  what  is  set  forth  on  the  record  that  they 
h«d  such  jurisdiction ;  SoUers  v.  Lawrence  (&)»  Lad- 
brooke  v.  James  (c).  A  party  who  pleads  a  justifieation 
under  process  of  an  inferior  courts  must  show  that  the 
cause  of  action  arose  within  the  jurisdiction  of  that 
court,  JEvans  ^^Munkley  (d),  although  one  of  its  officers 
need  not ;  Mormoia  v.  Sloper{e\  Berberi  v.  Cook  {J')^ 
Sqffery  v.  Jones  (jg).  Peacock  v.  Bell(h).  So,  where 
a  j^df^Uie^t  iufuj^  ii^(^ijior  qouft  wai| , pieced,  ifitl^pU^ 
stating  Aat  the  consideration  aroise  within  the  juriar 
diction^  a  repliaation  that  the  plaintiff  and  defendant 

(a)  5  0«o.  S.  c.  16.,  to  detenniae  dUpotes  toachiDg  the  lebuildiDg  of 
hoiues  in  the  town  of  BUmdfard  which-  had  been  destroyed  by  a  fire. 
(6)  Willes,  413.  (c)  lb..  199,  (<«)  4  TawnJ.  48. 

(e)  W«lc«.  30.  (/)  lb.  36.  (g)  «  B.  Sc  Ad.  598. 

(h)  1  Wmsi  Samiden;  74,  «•  ii«  (1.)  and  ctm  there  cited. 
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both  resided  out  of  the  jurisdiGtion,  and  that  the  eau^d       l^M. 
of  action  arose  otit  of  it,  was  on  demurrer  held'suffi-      ^'l^'^^^ 
cient ;    Briscoe  r.  Stephens  (a),  and  the  caries  thiere  v. 

considerted ;  Meo  t:  Morris  (ft),  Adnetf  t.  Vdtnoh  {d). 
In  an  action  in  an  inferior  court  the  omission  of  an 
ayerment  that  the  condderation  of  tfie  prbmi^  arose 
within  the  .jurisdiction,  is  error  even  after  yerdict; 
Trevor yr.WdU{d).  .         ■    .     i  .\    ' 

Mahon'tor  the  pkintifl?  Mr.  Ciitfy,  in  his  wofrk  on 
Pleading,  hys  it  down,  that^Vfth  ih  pUAdlttg  the  jtidg- 
ment  of  an  itifenbrdoutfit  is  stiffleienft  tb  st^e  shortly 
that  theplaiiltiff' by  judgment  of  t!be  eourf  recovered; 
whether  it  be  a  court  of  record  oi'  hot,  ii!hd  It  is  not 
necessary  to  tet  6)xt  the  caus6  of  a^rtibn,  ^  that*  tfa^ 
defendant  becatte  indebted  wiibinthe  jurisdietion  of 
the  court.  For  this  he  dies  1  Saunders,  98.,  h.  *.,  where 
the  authorities  are  collected.  In  an  actiefn^for  rescuing 
a  debtor  takem  upon  mesne  process  out  of  the  palace 
court,  the  want  of  an  allegation  that  the  cause  of  actibti 
arose  ^thin  the  jurisdiction  is  not  sufficient  ground  'to 
arrest  the  judgment;  Benttey  Vi  Donelty{e).  So  it  is 
enough  ina  pleii  of  jikstification  iind^r  mesne  process 
for  defendant  to  state  that  the  writ  issued  on^an  affi- 
davit to  hold  to  bail;  and  it  is  not  necessary  to  state 
the  cause  of  action,  because  that  is  not  traversable ; 
Beik  V.  Broadbeni  (/).-  The  court  will  now  presum6 
that  the'  cause  of  action  arose  within  the  jurisdiction. 
Rowland  v.  Veak  (g)  was  a  demurrer  to  a  plea  of  jus- 
tificatiori  of  an  Imprisonment  under  process  from  the 
Tremidon  coxxtt.  Because  the  plea  did  not. set  forth 
the  cause  of  action,  Lord  Mansfield  said,  *^  If  it  did 

(a)  «  Bing.  413.  (6)  3  U?f  23. 

(«)  lb.  $43.  Roll.  Ab.  Escape,  F.  pi.  3.  (d)  1  T.  R.  152. 

(O  8  T.  R.  «7.  (/)  3  T.  R.  182.  <g)  Cowp.  18. 
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m*- 

^M^^^  bv  afett'm  tkft  m^rt  l^^w*  ^  v^^U  kntt 

Uim. 

llM|hWff«fJ»JKlUBaMtt.   IfkmartdhfiAiB 

kft«»bMKWaofta«ar«r«BK«rSrittj«^M»W«BiM 

tmm^tmmtBkmtAwmmtpniie'.iii^  {Immil^ 

hmtt gg,  Bt  Lewi  Mm^tll  pmmtum^ijt^ 

thve  ".  it  k  «Bpct«if  «*  fartk  that  tbe  ]Ui«  m»te  » 

juidpUMff. 
If:  f» hgr 4hb  MMBMMl^  Ikli  < 

fc»  M.  liirtipgriil  f— »  aqring  tJNit  H.wM  • 

in  «Mqr  o««it  in  iSm  AfdtmAm ?  bib  g^^mid 
dtt  pbmliff  M0d  iMdgr  avtr  dut  judgmAtt  ws^ » 

miPii  iriw  4MI  tbegMMikl  of  itt  U^g  »  «^ 
of jndgment  mftgrTerdicI;  m  be  layglhal  tfaci  inw  lin  iin* 
901.  would  Qoi  alone  hare  indoced  the  court  to  cone 
to  that  Mftdaaion,  but  that  Jlaif  t.  Stemmr4{d)  mu  a 
dfareot  atithoritj.  In  tiuU  case  the  court  reaolred,  '*  tfck 
being  after  yerdict,  we  will  suppose  eveiy  tbing  profed 
at  tba  trial  wbkb  waa^neoMwiy  to  bepiinred^md  tbat 
tbe eanaeof  adion  araee  wkUn the  jvriadiction,  uriees 
the  contrary  be  tn^de  to  appear  upon  the  face  of  this 

(<)  Cowp.  fO.  (h)  1  Sfelk.  SOf . 

(0  8  T.  F.  If7.  («0  1  Wib.  t55. 
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heei  Mwrakd  inroMer  that  th^  partiM' flight  coMe  fai 
toiwMlNit  Ihe  wdttMili.  *  -To  tdb*^  Adi^MMge  ai^^kk 
mAnUh  to  sUtotluttlthe  ooiiBideniiioniaMMtttrilhl*  lli#        ^o^k- 
JMtdB^0iiy  Aapntyiflkoidft  rprosMI  bjr  imit  df^vroi*  | 

1b^  iwtidQ  of  dflbt  bmnglU.bjF  llie  4«JhndAflt  ki  «ik 
Wbiiov'  oonrt^upM  av  fuigmktit  'of  ioMttt|4he>dMiaV 
ralb)ii/^«Da(taiiied  'tba-isaiae'iaranBiefttiiaa  h€te;*mtU, 
dliMgk  iniiMijeftioa'  wairi  nmds  tint  il  did  lidt  aHigi 
Anb-idn  pUdnft^va^^iidd'fot  a  oaaie  of  lacJOon  afhdog 
wkfafailtfavfailMor  ^niidlitiM^the  eoiivl  faiHdtt 
Wf  geadiiiodtai  Ibmi/Jkid  wUtioM^  ila  llMtidttMit 
«ia>Ul  to^  giraiiMiArMoaAMaiaioQMtMdiv^ 
iterprapar  jdriidietiani)  JMbrfibj^  ▼.Hfi/ibiM(t));}  "iko^ 
^*an4lieiideblarali(te  man  lirfsiiiarr^cHii«:dtoAi|liil 
*B  einmal  actkaianM  vilUs  tke  jmbdiattoh.  ind^ 
fwdki  jMandbior  tiuB  iriaiatff^  (ha  daHsiidaiif  beloir,>ihi 
of  taeapaM  agdbiit  ibt  friaiiitir  i^^ 
kt^  hyiiwliuglittifctofc  dwt  ladgnint,  aatmet 
aqplf  to  ajdaltfealkii  ndar  theptoaote  tIiat;(iMh«aitAi 
tfiadaHi  did  ast  avite  J^kktii  <iba  jarfMBcdoir;  'iBSspb 
^▼.  JMarlla(iO.  TMa  caM  ia  MairMdi  by  Iha 
ttthoiliy^<]ifll6i*2aiiiiT/i^^  aad  iarhMi 
Ilia  iBalBiff  luHl  aaqakuMd  hi  ^Hm  jiigamt  x^tiiik 
matt  balnMlira  gmuida  of  4l>eaiRiot  b^  loqiih«d>f|ilo 

a>5iiftt9«*        .<n^X}a*ji.'«t,.     .,(f^;trwiii.M4^ 

..4^>a  IM^4?5.  4«  iwmj  ?.  g,  4  FfBf«.;p«..irfwfa4n:q|if^«f 

lepgwted  to  bate  held  thftt  the  plaintifi'  was  eitopped  from  reolving  lliai 
Ilie  caaae  <lf  uGbn  did  not  arise  withla  tW  inferior  jurisdiction,  becaiiM  Ke 
aarfMMMi^lMgMMiMtoh«ra9«MI4ii:M«i^^,  Mitf  m long  fe4  llfAt'ccM^ 

W^  tdftn^f ;  M  llf  9^lfr(  f|>rc« j«4(p  af^  ••i4  lo  l»iTa  bf^,^f  «,CHatfiir|r 
o^nioD,  and  judgment  was  given  for  the  plaintiff. 
(e^  Cuwp.iau         -  • 
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1884u  Kettjf  in  reply.     The  cases  are  all  reconcikaUe. 

As  to  Murray  "v.WiUan,  it  was  immaterial  whether  the 
cause  of  action  arose  within  the  jurisdiction  or  not 
[Lord  Lyndhurst  C.  B.  The  court  there  went  out  of 
its  way  when  it  expressed  itself  strongly  on  the  form  of 
the  declaration :  that  was  not  in  question  in  an  actioii 
to  recover  the  costs  of  a  nonsuit,  as  the  plaintiff  would 
not  be  the  less  liable  to  be   nonsuited  because  die 
cause   of  action  arose  within  the  jurisdiction.]  The 
judgment  of  nonsuit  was  said  to  have  been  given  in  a 
court  which  had  jurisdiction,  and  that  is  enough:  so 
it  would  have  been  if  judgment  had  been  for  the  de- 
fendant, or  of  non  pros  on  the  plaintiff  having  failed  to 
proceed.      [Lord  LffnMurst  C.  B.    If  an  action  is 
brought  for  a  cause  not  arising  within  the  jurisdiction, 
but  the  plaintiff  alleges  it  to  be  within  it,  and  fuls  in 
proof  of  that  fact,  he  is  nonsuited,  and  a  judgment  of 
nonsuit  is  entered,  on  which  the  defendant  is  entitled 
to  costs.    If  an  action  were  brought  by  the  defendant 
on  the  judgment  for  those  costs,  he  could  not  aver  a 
cause  of  action  mrising  within  the  jurisdiction  of  the  in- 
ferior courts  but  yet  he  would  be  entitied  to  reco- 
ver.]    That  caae  is  an  authority  that  the  court  wiU 
not  compel  the  defendant  below  to  make  an  avennent 
which  it  is  impossible  that  he  can  prove.    It  is  a  fiUlacy 
to  put  the  objection  on  a  want  of  jurisdiction.    The 
court  below  can  give  judgment  for  a  defendant,  whe* 
ther  it  has  jurisdiction  bver  the  cause  of  action  or  not. 
[Lord  Lyndhurst  C.B.  In  the  case  of  BenOey  v.  Da- 
M%(^)i  which  was  for  die  rescue  of  a  debtor  taken 
on  mesne  process,  the  court  held  the  avennent  of  ju* 
r^sdiction  not  to  be  necessary.]     That,  and  the  case 
of  Lucking  V.  Denning  (6),  which  has  also  been  re- 
ferred to,  both  came  before  the  court  after  verdict  on 

(a)  a  T.  R.  ttr,  (6)  1  Saik.  204. 
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a  motion  in'arrest  of  judgment,-  not  bht  deiiftiiirer;-'and       1884; 
the  cdart  refosed  to'disttirb'the^erMcts;  bn  the prind-      ^IT^ 
pie  of  Bupposikig  dr^ry  thing  id  have  been  pitrred  thilt  was  9. 

necessary.  [J3oflitoii£f'B/L6rd£p>r^pWthejudgmebt  ^^^^' 
on  the  sttftdehcy  of  th^  deelAhition)  s&ying,  ^'th^it  is 
not  necessary  in  sndi  an  abtioh  to  state'thkt  the  cause 
of  action  arose'  within  the  jtlrisdictioh  of  the  inferior 
conrt."  Vaughan  B.'  Lucking  V.  Detming(h)  otiie  of 
ihe/  caaes  relied  on  by  Lord  Kenyim,  dotn  nik  apply, 
because  it  i^  deddM'  ei^pressly  dfK  the  ^totihd'^at 
wher^  the  phSntiff  declared  oF  a  thatter  as  ttA^ittgWttL 
jurisffi^tidrietti/'i^Ueh  iti  fiict  does-  hot  sb  i^risb, "and 
the  defendidit^dbes  h^t  plead  to^tlie  jtitiidideion  dif 
the  oototj'butwaiTes^it  by  plectding  to  the'ineritSB^ 
he  is  Estopped  by  Ihe  aiF^ennent '  hi  *the  ^ebunt  'and 
his  own  admission  *  from  paying '  4hat  it '  Wte  a  nttttter 
arising  ont  of  the  juHsdidtSonf  ($).]  The  toasofa  of  the 
dedsoon  6f  Lord'lteityM  would  be  agiinst^the^^tt* 
thority  of  att  the  cases  and  thelcnown  difereiiee  be« 
tweeh  casies  after  verdidt  and  on'  d^nrrer. '  The^Case 
of  demurtrer  to  tfie  deckf atbn,  Vhere  nolliing  hiis  b^ 
proTfed  m  ^the  co^u^'abb^/is  yet  an  mitoiiched  ques-^ 
tion.  S^lk'f*  Br6adbeni{€)  otily  detbitnihefer  that  Ae 
orighial  *  caiise '  of  action  is  ntyt  traversable  ^wfaiere  a 
snperior  court,  and '  Rowland  v!  V&ale^  ^€te*  an  iii- 
feribr  cbut^  of  cdmpetent  atitiioi^  hieus  dedd^d  it; 

(k^  Nor  ikM^JIici^  ^•.^t^imr^.  1  WiI««fK5Ji,;tbex>tivr.cssBt€it0d  ^Loid 
Kanfon-.m  BentUy  v.  Donelbff  warraot  tk«  general  proposition  tlmt  it  i«  not 
neceMary  in  the  declaration  to  ove^  that  the  original  caase  of  action  accrued 
vitUn  the  jurisdiction ;  for  there,  in  answer  to  tlie  objection,  that  the  alle- 
Satioa  wtBt  only  fai  general  that  the  defendant  below  was  Tiklelkted  to  the 
piawtif^lhe  couit  held,  "tfiat  after  verdict  we  wilhsoppoMvteiy^thiiig 
proved  »t  the  Ipal  which  was  necessary  to  be  proved,  and  that  the  p«<KM 
arose  within  the  jurisdiction,  unless  the  contrary  coold  be  made  to  appear 
Bpvn  the  face  of  this  record." 

(c)  3  T.  R.  IBS,  per  BulUr  J.  185. 

VOL.  IV.  E  E 
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18M»       but  not  that  the  juri«diction  of  the  court  may  not  be 

^"^y^^     toaveraed ;  and  if  it  had  decided  otherwiae,  it  would 

«.         be  contrary  to  the  caae  of  Totters  ▼•  Lawrmiee{a). 

^ora.       Qii^  Briscoe  v.  Stephens  (6)  ia  concluaiTe  on  the  pdnt 
[Lord  Lyndkursi  C  B.  Ia  there  any  caae  exprenly  of 
debt  upon  a  judgment?]     That  which  moat  nearly 
reaemblea  it  is    Richardson  y.    Barnard^  in  JLofUt 
Abridgment  (0)9  which  waa  an  action  in  the  King's 
Bench  for  an  escape  fiN>m  execution  upon  a  judg- 
ment  in    the  court    of  Kingsion-wpor^HuUi  in  an 
action  on  an  obligation  stated  to  have  been  made  st 
Halifax.    It  waa  not  averred  that  Halifax  was  within 
the  juriadiction  of  the  court,  and  the  King's  Bench, 
after  verdict,  arrested  the  judgment  on  the  ground  of 
the  insufficiency  of  the  declaration*    If,  in  an  acdon  fivr 
an  escape,  where  the  proceedings  below  are  stated  by 
way  of  inducement  only,  such  an  averment  ia  required, 
it  is  much  more  necessary  here  when  the  whole  founda* 
tion  of  the  action  is  the  judgment  in  the  court  bekxw. 
As  there  is  no  direct  instance  of  an  action  of  debt  on 
a  judgment,  the  question  turns  upon  the  prindples  of 
law  and  the  practice,  and  the  best  forms  will  hate 
weight;  aa  in  the  case  of  affidavita  to  hold  to  bail,  the 
established  forms  have  been  adhered  to  by  the  oourts. 
Ai  to  the  practice,  the  form  in  uae  is  in  the  note  to 
Fiii  V,  Knighi  (d),  which  contains  the  very  worda,  *<  for  s 
cause  of  action  arising  within  the  jurisdiction  of  the 
court;"  and  the  whole  law  as  coUected  there  ahowa  that 
they  are  necessary.    As  to  the  principle.  Setters  v. 
Lawrence  (e)  shows  that  jurisdiction  in  an  inferior  court 
is  never  to  be  presumed. 

Lord  Ltndhurst  C.  B. — The  subject  of  this  gene- 
ral demurrer  is  the  want  of  ah  allegation,  that  the 

(a)  Wille? .  413.  (ft)  *i  Bing.  213.  (e)  til.  Empe,  F.  f.  3. 

{d)  1  Saund.  9«.  (e)  WiHcs,4l5. 
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cause  of  action  in  the  original  suit  arose  within  the        1634* 
jurisdiction  of  the  inferior  court.     The  rule  as  laid      '"^ 
down  in  Chiityon  Pleading  (a)  does  not  prescribe  such  v. 

an  averment ;  a  passage  in  Serjt.  Williams's  notes  to  ^^^^' 
PUt  V.  Knight  is  there  quoted(&),  in  which  authority  Ard, 
however,  found  these  material  words,  "  that  the  plaintiff 
levied  his  plaint  in  a  certain  plea  of  Sec,  for  a  cause  of 
actioA  arising  ttithin  the  jurisdiction  of  the  cOurt." 
The  words  are  marked  in  italics  in  the  note  in  Sautt* 
ders,  are  inserted  in  another  passage  of  the  text  book 
quoted  (c)i  and  form  the  foundation  of  Lord  Jifont* 
fieU'B  judgment  in  Rowland  v.  Veale.  There,  to  an 
action  for  false  imprisonment,  it  was  objected  that  it 
should  appear  on  the  plea  what  the  cause  of  action 
was,  or  that  the  defendant  became  indebted  within  the 
jurisdiction ;  but  as  it  was  stated  that  the  plauitiff  below 
levied  his  plaint ''  for  a  cause  of  action  arisuig  within 
the  jorisdietion  of  the  court,"  it  was  held  good.  How^ 
^er,  as  there  appears  some  difference  of  opinion  on 
the  point  amongst  the  text  writers,  we  will  take  time 
to  look  into  the  authorities. 

On  a  subsequent  day  the  lord  chief  baron  said,  that 
the  court  had  conferred  with  the  other  judges  on  the 
subject,  who  concurred  with  this  court  in  opinion  that 
the  objection  to  the  declaration  was  valid,  and  the  de- 
murrer must  be  allowed.  But  they  gave  leave  to  the 
phuntiff  to  amend. 

(a)  Vol.  1.557.  Sd 04. ;  3|0«  4Ui  cd. 

(h)lSKmd.9f,n,t. 

(e)  1  Cbit.  on  tHead.  fSO,  SSl.^Sd  edit. ;  150.  4tb  ed. 
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1834. 

Gardner  and  Another  against  Bowman. 

The  words  T^EBT.  The  declaration  was  entitled  1  Janmry 
||^«n^«'^^*^^^  1834,  and  after  reciting  that  the  plaintiflTs  "  de- 

l»y"'"ma  mand  of  the  defendant  the  sum  of  20/./'  stated  in  the 
?L?t"^L?d'o  *"*  ^^^^^f  ***  *®  defendant  was  indebted  to  the 
not  necessarily  plaintiffs  in  the  sum  of  10/.  for  work  and  labour  as 
f^o/action  surgeons  and  apothecaries,  and  for  medicines  supplied 
to  beassamp-  to  the  wife  of  the  defendant;  concluding  with  actio  ac- 
good  in  debt,    crevit  to  the  plaintiffs  to  demand  and  have  10/.,  parcel 

In  an  action  ^f  ^y^^  ^^j^  ^^^  above  demanded.    The  second  count 
of  debt  It  IS 
immaterial       stated,  that  in  consideration  that  the  plaintiffs,  at  the  like 

nte  oTth?**'  special  instance  and  request  of  the  said  defendant,  had 

sums  claimed   before  that  time  done  &c.  other  work  &c.,  as  surgeons 

oounto  exceeds  &c.,  for  the  said  wife  of  the  defendant,  at  his  special 

the  amount  instance  and  request  &c.,  he  the  said  defendant  under- 
claimed  m  the        _         _    ,        *    _    ,  _  -         . ,      i  . 

gueritur.         took,  and  then  and  there  agreed  to  pay  the  saia  puun- 

No  obieo-     ^g  ^  much  money  as  they  reasonably  deserved  to 
ground  of  su-    have  &c.    Third  count,  that  whereas  the  defendant 

Sllti?ca!i  be  ^°  *^-*  **  *^'*  ^^  indebted  to  the  plaintifi  in  10/. 
taken  on  de-  for  goods  sold,  and  10/.  for  work,  10/.  for  money  lent, 
musTbethe      1^/.  for  money  paid,  10/.  for  money  received,  and  10/. 

subject  of        on  an  account  stated  &c.:  Whereby  and  by  reason  of 

motion*  C'*^^* 

Gen.  Hi/.        the  non-payment  thereof,  an  action  hath  accrued  to  the 

4  W.  4.  No.  gj^j^  plaintiffs  to  demand  and  have  of  and  from  the 
said  defendant  the  said  several  monies  respectively 
amounting  to  the  sum  of  SO/.  &c.  Demurrer,  assign- 
ing for  cause,  that  although  the  supposed  causes  of 
action  in  the  first  and  third  counts  are  for  debts,  and 
in  the  action  of  debt,  yet  the  supposed  cause  of  action 
in  the  second  count  is  for  the  breach  of  a  promise  or 
undertaking,  and  ought  not  to  be  joined  with  the  sup- 
posed causes  of  action  in  the  first  and  third  counts,  and 
that  it  does  not  appear  by  the  said  declaration  for  what 
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cause  or  causes  of  action  the  plaintiffs  demand  the 

sum  of  201.  in  the  said  declaration  mentioned,  or  upon 

which  of  the  several  sums  of  money  therein  mentioned   and  "Another 

the  said  action   hath  accrued  to  the  plaintiffs  &c.     ,.   ^* 

Jomder  m  demurrer. 

Mansel  in  support  of  the  demurrer.  The  declara* 
tion  is  filed  since  the  Reg.  Gen.  Trin.  T.  1  Will.  4.,  by 
the  effect  of  which  [Vol.  I.  S5.]  the  count  on  a  quan- 
tum meruit  b  abrogated;  for  although  no  forms  in  the 
action  of  debt  are  giveui  the  rule  says,  ^*  If  any  decla* 
ration  in  debt  to  be  filed  and  delivered  for  similar 
causes  of  action  (to  those  mentioned  in  the  schedule  of 
forms  and  directions  annexed  to  the  order,)  and  for 
which  the  action  of  assumpsit  would  lie,  shall  exceed 
such  length,  no  costs  of  the  excess  shall  be  allowed  to 
the  plaintiff  if  he  succeeds  in  such  cause."  And  no 
count  on  a  quantum  meruit  is  there  set  forth.  Again, 
here  is  a  misjoinder  of  counts ;  the  action  is  brought  in 
debt,  but  the  quantum  meruit  count  is  in  assumpsit; 
although  the  word  "  agreed"  might  support  a  count 
in  debt,  as  in  the  form  in  Chitty's  Pleading,  Vol.  S.  (a), 
yet  **  undertook"  imports  a  promise,  and  fixes  the 
form  of  action  as  assumpsit,  ijDa/ton  v.  Smith  (6).  Nor 
18  the  cause  of  action  set  out  with  sufficient  certainty, 
for  the  sum  claimed  in 'the  writ  should  be  the  aggre- 
gate of  all  the  sums  stated  to  be  due  in  all  the  counts. 

Comyn  for  the  plaintiff.  The  question  of  the  inser- 
tion of  the  quantum  meruit  count  under  the  new  rules 
does  not  arise  on  demurrer,  and  the  sum  demanded  in 
debt  is  immaterial;  iPQuiUan  v.  Coxic)^  Lord  v. 
H<nuton  {d).    He  was  then  stopped  by  the  Court. 

(•)  3d  ed.  180.  (b)  2  Smith's  Rep.  618. 

(c)  1  U.  Bla.  249.  (d)  11  But,  6f . 


414  .      CASES  IN  EASTER  TERM 

18S4.  Lord  Lyndhurst  C.  B. — The  argument  for  the  de- 

J*"^^^      fendant  is  wrong,  both  according  to  the  authorities  and 
and  Anotbtr  the  practice.    The  words  '*  undertook  and  agreed,"  are 
BowMAM.     in  all  the  common  forms,  and  the  case  of  NimarR  r. 
Bkmd(a)  shows  there  is  nothing  in  this  objection. 
There  is  no  word  of  "  promise"*  in  the  count  here,  as 
in  Dalton  ▼.  Smih,  where  it  was  averred,  that  "  die 
defendant  undertook,  and  then  and  there  jiromsed  to 
pay."    As  to  the  objection,  that  the  aggregate  of  the 
auma  claimed  in  each  count  amounts  to  more  than  the 
debt  claimed,  that  is  immaterial.    The  moment  that 
the  court  decided  in  M^QuiUan  t.  Cox  that  the  amount 
demanded  in  debt  waa  immaterial,  there  was  an  «nd  of 
the  question,  and  the  sum  stated  in  each  count  is 
wholly  immaterial.    If  the  record  had  been  improperly 
incumbered,  the  defendant  might  have  moved  to  strike 
out  those  counts;  but  he  has  demurred,  and  aa  there  is 
no  suggestion  that  he  has  merits,  there  must  be 

Judgment  for  the  plaintiff. 

(a)  3  Smitk'i  Rep.  114. 


AsHBY  agaiiM  Goodtir. 


tt  is  no  pound    TJUMFREY  moved  for  a  rule  to  show    cause 

for  bnngiug  up  JLJ.       %  %    ^  a     i       i  j 

a  prisoner  by  ^hy  a  habeas  corpus  cum  caus&  should  not  issue 

rtfiuhe^K^'  to  the  gaoler  of  Northampton  gaol,  on  the  ground  that 
riff's  warrant  the  sheriflTs  warrant  to  his  bailiff  and  the  gaoler, 
Md^'^oErr    ^^^^^  Ae  one  to  take  and  the  odier  to  detain  the  de- 

under  which 

he  was  arrested  and  detained,  did  not  state  the  court  out  of  which  the  writ  issoed, 
it  not  being  shown  that  a  copy  of  the  prooast  waft  not  delivered  to  kin  at  the  time 
bf  executing  it,  pursuant  to  3  W,A.  c«  39.  ••  4* 
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fiendant  till  bail  be  put  in,  or  a  certain  sum  be  depoated 
with  the  aheiiff  in  lieu  of  bail,  according  to  7  &  8  Qeo.  4. 
c  7L|  in  an  action  on  promises;  without  stating  out  of 
what  court  the  writ  issued,  so  as  to  enable  him  to.  put 
in  bail. 

Lord  Ltnohurst  C.  B.— In  the  form  m  TiMs  New 
Supplement,  274.  the  sheriff  commands  the  bailiff  to 
deliver  to  the  defendant  a  copy  of  such  process  at  the 
time  of  executing  it.  That  \b  in  pursuance  of  ft  W.  4. 
c  99.  a.  4.,  and  would  show  the  defendant  the  court 
out  of  which  the  writ  issued.  It  is  not  suggested  that 
by  misadventure  the  copy  of  the  writ  was  not  delivered 
b  tUs  case  to  the  defendant;  but  as  it  stands  bene, 
we  nmst  take  it  that  when  the  warrant  was  executed 
the  copy  of  the  writ  was  delivered  at  the  same  time. 
Then  how  was  it  material  to  the  defendant  that  the 
.  mere  warrant  of  the  sheriff  authorizmg  his  officer  to 
make  the  capture  should  state  out  of  what  court  the 
writ  issued! 

Hvaiifrtjf  took  nothing  by  his  motion. 


Charlxs  Leonard  agahisi  WitsoN,  (one  of  fhe 
Public  Officers  of  the  Bank  of  Liverpool.) 

A  SSUMPSIT  on  a  Un  of  exchange,  by  mdorsee  A  bill  accepu 
against  indorser*    Plea:  general  issue  (pleaded  ^  ^^^ 

bankeiB,  in^ 
doned  in  bkok  bj  the  pavse,  was  indorsed  orcr  bj  ■abicqqent  bolden,  who  added 
thtie  wofdt*  **  lo  need  Mt(A,  F^i^  &  Cow**  to  their  indoraeniefiu  Ic  wee  after- 
wards  todoiwd  in  blank  eeveral  unes,  and  at  last  to  the  Lherpaoi  Bank,  who  in- 
doned  it  specially,  ^  Paj  Messrs.  Teney  and  Fariej  or  order."  Ttnuy  and  Fm'l^ 
indoraed  in  blank  toplabtiffv  writing  thereon  <<  Thomas  Temey  and  Faretley*''  It  was 
afterwards  indowed  hi  blank  to  several  others,  and  when  doe  was  doly  presented  at 
the  Lomdim  bankers,  at  which  it  had  been  made  payable.  The  answer  was  **  nd 
miaieeJ*  On  the  same  day  it  was  presented,  according  to  the  previous  memoran- 
doai^  to  8mkk^  Bmfmt  h  C6.  londsn  hankers^  who  lefoMd  to  pay  tt»  on  the  ytmnd 
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1834. 


Leonard 

V. 

Wilson. 


upon  the  first  day  of  this  term).  The  plfuntifi'  and 
defendant  having  agreed  to  make  the  facts  a  special 
casCi  for  the  opinion  of  this  court,  under  statute  3  &  4 
W.  4.  c.  4S.  s.  S5.  an  order  was  made  accordingly,  and 
the  following  is  the  special  case : 

This  action  is  brought  by  the  plaintiff  as  indorsee 
of  the  bill  of  exchange  described  in  the  declaration, 
against  the  defendant,  who  is  admitted  to  be  one  of 
the  public  officers  of  the  joint  stock  company  of  the 
bank  of  Liverpool^  appointed  to  be  sued  in  respect  of 
the  liabilities  of  that  bank.  The  following  is  admitted 
to  be  a  copy  of  the  bill,  and  the  indorsements  upon  it. 


18/.  5s.  Od.  Denton,  May  6,  18SS. 

Three  months  after  date  pay  to  my  order  eighteen 
pounds  five  shillings  for  value  received  as  advised. 
Mr.  Samuel  Oldacre,  Robert  Marlaw, 

Hatter,  Stourbridge.  3)  J,  H.  9  Aug.  1838. 

{Accepted) 
Payable  at  Messrs.  Spooner,  Attwoods  &  Co. 
Bankers,  London. 

Samuel  Oldacre. 

{Indorsed) 

Pay  to  the  Manchester  and  Liverpool  District  Bank^ 
ing  Company  or  order,  Robert  Marlow — Pay  Mr. 
James  Ingham  or  order,  For  the  Manchester  and  Li- 
verpool District  Banking  Company ,  p  pro.  B.  Tamlins, 
manager  for  Ashton,  Joseph  Hudson.  [In  need  Smith, 
Payne  &  Co.] — James  Ingham — William  Kershaw — 


of  the  mis-spelt  indpnement  of  Temey  and  Farley.  The  case  stated  between  the  parties, 
admitted  the  custom  of  London  bankers  to  be  to  refuse  pa^yment  of  all  bills,  even  those 
accepted  bv  themselves,  if  the  indorsement  be  not  correct  to  a  letter.  .  Dae  notice  of 
dishonour  being  given  to  the  plaintiff,  the  bill  was  returned  to  him,  and  he  gare  due 
notice  of  dishonour  to  the  Liverpool  Btink,  who  subsequently  pointed  out  the  irrega* 
larity  to  the  plaintiff.  Bv  their  advice  he  sent  the  bill  to  Temey  and  Farley  in 
Ireland  to  rectify,  and  indorse  it  Temey  and  Farley.  They  did  so,  and  the  bill  was 
sent  up  to  iSmi/A,  Payne  &  Co.  who  refused  payment  as  overdue: — Held,,  that  the 
bill  having  been  regularly  presented  and  dishonoured,  and  due  notice  of  disboDour 
given  to  the  Liverpool  Bank,  they  were  liable  to  pay  the  amount  to  the  plaintiff. 
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James  Moor — John  Syms — Patrick  Leonard — ^  pro.  1884. 
The  Bank  of  Liverpool  {a\  Edw.  W.  Ward,  sub- 
manager — Pay  Messrs.  Temey  and  Farley  or  order. 
Chares  Leonard  {b) — [Temey  and  Farley  (c)] — Thomas 
Temey  and  FareUey — Henry  Smith — Pay  Messrs. 
Hansom  &  Co.  or  order,  J.  B.  BeU  8c  Co. — Ransom  & 
Co.^JRoberts  &  Co.— TT.  E.  Hammond. 

The  Bank  of  Liverpool  paid  away  the  bill  to  the 
plaintiff^  and  indorsed  it.  The  plaintiff  paid  and  spe- 
cially indorsed  it  to  Messrs.  Temey  and  Farley,  who 
are  graziers  in  Ireland,  and  deal  with  the  plaintiff. 
Temey  and  Farley  paid  it  to  Henry  Smith,  but  indorsed 
it  in  this  name  Thomas  Temey  and  FareUey. 

On  9  August  1833,  when  the  bill  became  due,  it  was 
presented  for  payment  Bt  Messrs.  Spooner,  Attwood  & 
Co.  bankers,  London,  at  whose  bank  it  is  accepted, 
payable.  They  refused  to  pay  it,  and  gave  for  answer 
"  No  advice.^*  It  was  noted  on  the  same  day,  and 
on  the  following  day,  the  10th,  it  was  presented  at 
Messrs.  Smith,  Payne  &  Co.  bankers,  London,  to 
whose  house  it  was  referred  for  payment,  '^  in  case  of 
need,"  by  the  Manchester  and  Liverpool  District  Bank, 
one  of  the  indorsers.  .Smith,  Payne  &.  Co.  refiised 
payment,  on  the  ground  solely  of  the  irregularity  of 
Temey  and  Farley^B  indorsement.  The  answer  they 
gave  waa,  *'  wants  the  indorsement  of  Temey  and 
Farley r  The  custom  of  the  London  bankers  is  to 
re&se  all  bills,  even  their  own  acceptances,  where 
there  is  an  irregularity  in  an  indorsement,  even  to  the 
variation  of  a  letter. 

The  bill  thus  dishonoured  was  returned,  and  notice 
given  in  due  course,  through,  the  latest  indorsers,  to 
Henry  Smith,  and  by  him  to  Temey  and  Farley,  and 

(«)  Real  delendaDto.  (b)  Real  plamtiff. 

(e)  These  names  were  thus  sapplied  in  red  ink  on  sendiDg  back  the  bill 
lor.aadF.    See  p.  418. 
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18S4.       by  tb«in  to  Ae  pluntifi;  who  resides  at  Liverpool,  and 

^^^      by  him  to  the  Bank  of  Uverpool.    On  TVesddy  mom- 

«.  iiigi  flOth  AuguMt,  plaintiff  went  to  the  bank,  and  saw 

Wtuosr.     Hi^^  Langtcn,  who  pointed  oat  to  hun  that  the  lesaon 

of  the  lefiisal  by  Smith,  Payne  &  Co.  was  the  ini^uli- 

nty  in  Temejf  and  Parley's  indcwsementy  and  leoon^ 

mended  him  to  send  it  back  to  Temef  and  Farkif  to 

get  the  nustake  rectified,  and  advised  him  also  to  write 

to  the  acceptor.    Plaintiff  sent  the  bill  back  to  Teneji 

and  Farley  that  same  day,  Tweeday  SOth  Augtui.    The 

bill  was  nefer  passed  through  the  books  of  the  bank, 

who  merely  kept  a  memorandum  of  it,  but  of  that  &et 

the  plaintiff  was  ignorant.    The  bank  of  liverpool  did 

not  give  notice  of  dishonour  to  any  prior  indorser  on 

the  bill. 

On  Ikeeday,  £7th  Awyuet,  phuntiff  brought  back  the 
bill  to  the  bank  of  Liverpool,  with  the  indorsement  of 
Temey  and  Farley  supplied,  as  in  brackets,  in  red  ink, 
and  requested  them  to  send  it  up  again,  throu^  their 
agents,  G^&  Co.,  to  Smith,  Payne  &  Co.  They  did 
so  on  the  same  day,  and  Smith  &  Co.  on  thia  scoand 
presentation  refined  to  interfere,  because  die  IriU  was 
DOW  overdue^  The  plaintiff  took  up  the  bifi,  and 
requested  payment  from  the  bank  of  Liverpool,  who 
lefiised  payment  under  the  circumstanoes  stated*  The 
questkm  is>  Whether  the  phdntiff  is  entitled  to  recover. 

TmKmmm  fer  the  plamtiff.  The  plafaitiff  k  entided 
to  recover.  The  bill  being  indorsed  in  blank  by  die 
Liverpool  Bank,  was  presented  by  a  bon&  fide  holder 
Ibr  value  at  the  house  of  Spoaner  and  Atiioood,  where 
it  was  accepted  payable  (a).  Payment  was  there  re- 
fined^ not  on  account  of  the  mis-spelt  indorsement,  bat 
merely  for  want  of  advice.    Notice  of  dishonour  was 


Aid.  415. 
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then  duly  given,  and,  as  the  plaintiff  afterwards  took       1884w 


Lbovarix 


up  the  bill,  his  title  is  complete.    The  bonft  fide  holder 
who  presented  at  Spoon^'s,  was  not  bound  to  apply  to     ^'^l^ 
Pajfne  and  Smith  (a)  according  to  the  suggestion  on      ^luo** 
the  biDi  **  in  case  of  need,"  but  as  he  could  make  a 
good  title  through  the  indorsement  by  the  Lit^erpoot 
Bsok  to  himself,  preceding  that  by  Temey  and  Farley, 
he  was  entitled  to  sue  the  JUverpool  Bank  notwith- 
sUndmg  the  subsequent  indorsement  by  T.  and  F., 
which  was  objected  to  as  incorrect.     In  Smith  and 
Others  Y.  Clarhe{b),  a  bill  was  originally  indorsed  in 
Uank,  and  afterwards  spedalfy  to  one  Jachson.    He 
parted  with  it  without  indorsing  it,  and  it  was  objected 
that  a  subsequent  holder  for  value  could  not  recover, 
even  against  the  acceptor,  without  such  indorsement ; 
bnt  Lord  JEimyon  said,  "«  The  fair  holder  of  a  biU  may 
eoorider  himself  as  the  indorser  of  the  payee,  and 
strike  out  all  tibe  other  indorsementa.    This  special  in* 
dorsement  being  made  after  the  payee  had  indorsed,  can* 
not  aflfect  the  title  of  the  present  plaintiffs.    The  facts 
there  were  more  adverse  to  the  plaintiff  than  the  pre- 
sent, for  an  irregularity  had  accrued  there  between 
the  hoMa  and  the  general  indorser,  whereas  here  it 
took  place  after  the  holder's  title  to  sue  was  complete. 
Had  the  irregularity  been,  not  that  Jacheom  did  not 
indorse,   but  that  he  indorsed,  adding  his  chnstian 
name  or  some  matter  making  it  a  more  specific  indorse- 
ment then  the  description  on  the  bill>  it  would  have 
i«ry  doeety  resembled  this  case.     The  mia-speUing 
Bade  no  difference,  for  it  is  not  surmised  that  the 
iadorteniimt  waa  not  to  Tem^  and  Farky,  though  they 
indorsed  their  fim  with  more  particularity  of  spelliog 
than  those  who  indorsed  to  them.    In  Peacock  v. 

(«>  £m  ▼•  KaMi(» 4M.& &  d09^  Fite  V.  IfileAill,  4C«DpiK  SOO. 
(fr)  Pcakc's  C.  N.  P.  SS5,  and  3d  ed.  S96 ;  B^iay  osaikbM  cd.  101; 
Seel£»ii.C«N.P.  179. 
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18S4.       Rhodesia),  a  biU  payable  to  order  and  indoned  in 
blank  was  stolen,  and  it  was  held  that  the  plaintiff, 
who  took  it  bonft  fide  for  valuable  consideration,  might 
recover  against  the  drawer,  as  there  was  no  difference 
between  a  note  payable  in  blank,  and  one  payable  to 
bearer.    [Lord  Lyndhurst  C.  B.  It  was  not  necessary 
as  between  these  parties  that  the  bill  should  be  pre- 
sented to  Payne  and  Smith  at  all.    The  bank  of  Liver- 
pool  are  subsequent  indorsees  to  the  Manchester  cmd 
Liverpool  district  bank.    The  latter  are  not  the  de- 
fendants in  this  case,  so  that  the  custom  of  the  London 
bankers  with  reference  to  the  act  of  Payne  and  SmitK 
who  appear  to  have  represented  the  district  bank,  does 
not  affect  the  case  as  regards  the  plaintiff,  but  only 
applies  to  the  presentment  to  Payne  and  Smith,  who 
assign  as  a  reason  for  their  non-payment,  that  the  biB, 
as  then  indorsed  by  Temey  and  Farley,  did  not  duly 
authorize  them  to  pay.     Messrs.  Spooner  and  Attwood, 
at  whose  bank  the  bill  Was  made  payable,  made  no 
objection  to. the  mis-spelling,  but  refused  to  pay  for 
want  of  effects.]    The  plaintiff's  application  to  Payne 
and  Smith  was  merely  in  compliance  with  the  sugges- 
tion on  the  bill,  and  in  hopes  that  they  would  take  it 
up  for  tiie  district  bank.    Edie  v.  East  India  Com- 
pany (Jb)  is  in  point,  to  show  that  no  custom  can  alter 
a  general  rule  of  law. 

Crompton  for  the  defendant.  The  drawer  and  all 
the  parties  to  this  bill,  except  the  acceptor,  are  db- 
charged  by  the  laches  of  the  holder,  in  not  presenting 
it  at  Spooner  and  Attwood^B  in  a  proper  state.  It  may 
be  conceded  that  after  a  general  indorsement,  a  booi 

(a)  Doug.  611, 633.  At  to  temit  of  restrictiTe  aoceptaocct,  we  Ardur 
V.  Btmkef  EngUind,  Dodg.  6S7;  Sigounuy  ▼.  JUoytf,  8  B.  &  Cr.  6,  tt; 
S,  C.  in  error,  6  Bing.  5t5. 

(6)  W.  Bit.  S95 ;  Borr.  t2t4t  ttU,  If  tS. 
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fide  holder  may  sue  the  acceptor  on  title  derived  from  18S4. 
that  bdorsement,  notwithstanding  any  error  in  the 
intennediate  indorsements.  But  this  plaintiff  was  in 
the  sasie  situation  as  Terney  and  Farley ^  and  if  he 
was  discharged,  he  paid  them  in  his  own  wrong,  by 
which  act  he  did  not  put  himself  in  a  different  situa- 
tion irom  theirs ;  Turner  v.  Leech  (a).  First,  there  was 
DO  due  presentment,  according  to  the  usage  of  mer- 
chants, of  the  bill  in  a  proper  state,  nor  any  defiiult  so 
as  to  charge  the  drawer  or  indorsers.  Smith  v. 
Clarke  was  an  action  against  an  acceptor.  The  drawer 
and  indorsers  are  only  collaterally  liable  as  sureties  to  pay, 
if  the  drawee  does  not  pay  after  the  bill  has  been  pre- 
sented to  him  in  that  proper  state  in  which  he  ought  to 
pay  it,  and  would  be  safe  in  so  doing.  Now  this  bill 
was  not  presented  in  that  proper  state  which  the  usage 
with  so  much  reason  requires.  This  is  a  new  case,  in 
which  evidence  of  usage  is  admissible  to  prove  the 
mode  of  presentment  (ft).  So  if  the  law  be  doubtful, 
supposing  it  to  have  been  stolen,  and  the  defendants 
to  have  paid  it,  notwithstanding  the  irregular  indorse^ 
ment,  that  fact  would  have  been  evidence  that  they 
paid  it  without  due  caution.  Though  the  refusal  by 
Spomier'a  was  put  on  the  ground  of  "  no  advice,'*  that 
nmkes  no  difference,  for  the  drawer  and  indorsers 
were  entitled  to  have  the  bill  presented  in  a  proper 
state  for  payment. 

Secondly,  Terney  and  Farley,  and  persons  in  a  simi- 
lar situation  with  them,  could  not  sue  the  drawer  for  a 
damage  occasioned  solely  by  their  own  negligence,  or 
indorring  contrary  to  mercantile  usage,  JEkuley  v.  Crock' 


(a)4B.&Ald.45l. 

(h)  Chitty  on  Bills,  14f,  5th  ed.  citing  Stone  ▼.  RawUfOim,  Willet,  561, 
^g.  653  n,  Castom  ts  to  presentniciit  within  banking  honrs,  Parker  ▼. 
0$rdm,  7  Eattt  3S5;  E^ard  v.  Teed,  1  M.  &  S.  S8. 


Wixjov. 
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1884,      ford  (a).    For  the  contrmct  resembles  one  of  indemnily, 
Leohard     "*  which  the  plaintiff's  own  default  is  an  answer, 
V.  that  negligence  occasioned  the  refusal  to  pay  by  the 

London  agents  of  the  Liverpool  and  ManehegUr  dis- 
trict bank.  Thirdly,  the  phintaff  by  sending  the  bill 
to  Temey  and  Farley  in  Ireland ,  and  afterwards  earn- 
ing it  to  be  sent  to  London,  without  relying  on  Us 
prior  notice,  occanoned  a  delay,  which  discharged  tke 
defendants  and  other  prior  indorsers,  who  were  theieb; 
prevented  from  giving  notice  in  time  to  those  who  pre* 
ceded  them.  The  pkuntiff  in  fact  elected  to  abide  by 
the  effect  of  presenting  the  bill  with  an  amended  in- 
dorsement to  Smith,  Payne  &  Co.  [Lord  Lyndkura 
C.  B.  If  the  first  notice  to  the  defendants  was  r^uUti 
how  could  it  be  affected  by  what  subsequently  took 
place?  Besides,  Spooner  and  Attwoodu  objection  to 
pay,  was  because  they  had  no  advice.] 

TomUneou  in  repfy.  Spooner  &  Co.  would  have 
been  liable  in  damages,  had  they  falsely  answered ''  no 
advice,'*  Marxetti  v.  WUUams  (ft).  The  custom  set  up 
is  inapplicable  between  these  parties.  It  was  by  the 
defendant's  advice  that  the  bill  was  sent  to  Ireland. 

Lord  Lynbhubst  C.  B.— The  defendants  are  ad- 
mitted to  have  had  due  notice  of  the  dishonour  of  this 
bill.  The  presentment  at  Spooner  &  Co»'s,  whore  the 
boll  was  made  payable,  was  also  regular.  It  does  not 
appear  to  me  that  the  instruction  or  direelioQ  to 
Smith,  Payne  &  Co.  by  one  of  the  indorsers^  at  all 
affects  these  parties ;  for  the  holder  was  not  bound 
to  present  the  bill  at  that  house.  The  result  of  the 
fact  is  this :  The  bill  being  accepted  payable  at  Spoomer 
&  Co.'s  was  duly  presented  there  on  the  day  it  became 

(a)  to  Bing.  S44.  (*)  i  Bar.  k  AM.  4lS. 


Lbohard 
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payable.  No  objection  was  taken  to  the  bill  lor  any  18S4. 
informality  of  indorsementi  but  payment  was  refased 
for  want  of  advice,  which  must  be  taken  to  mean  want 
of  advice  from  the  acceptor.  It  is  clear  that  Temejf  Wiuoir, 
and  Parley  had  good  title  to  the  bill,  and  that  their 
property  in  it  passed  by  their  indorsement^  though 
their  names  were  not  spelt  exactly  right  by  the  pre- 
vious indorsers.  Nor  when  the  holder,  to  whom  die 
interest  passed,  presented  the  bill  at  the  bankers  at 
whose  house  it  was  made  payable  by  the  acceptor,  was 
it  objected  to  on  the  ground  of  the  mis-spelt  indorse- 
ment, but  solely  on  the  want  of  advice.  Probably 
they  were  aware  that  the  firm  consisted  of  persons 
named  Temey  and  FareUy,  and  that  the  indorsement, 
as  it  stood,  passed  the  property.  Temey  and  i^o- 
relfy  had  a  clear  right  to  sue  on  the  UIl  after  payment 
had  been  thus  refused.  Regular  notice  was  given  to 
the  plaintiff,  and  by  him  to  the  defendants,  as  previous 
indorsers;  then  the  subsequent  circumstances  are  imma- 
terial. I  am  of  opinion  that  there  is  no  valid  bar  to 
the  plaintiff's  recovering  on  this  bill. 

Vavohan  B. — The  bill  was  indorsed  by  the  proper 
parties,  Ae  presentment  was  regular,  and  due  notice 
was  i^ven  to  the  indorsers.  Nothing  done  subse- 
quently took  away  the  effect  of  the  presentment.  The 
mis-speDing  could  not  affect  the  party's  right  to  recover. 

BoLiiAND  B.— The  objection  is  the  want  of  due 
notioe.  Now,  the  plaintiff  was  clearly  entitled  to  sue 
on  the  bin,  and  so  were  Temey  and  Farley.  The 
latter  passed  the  property  in  it,  by  their  indorsement, 
though  they  spelt  one  of  their  names  Farelly,  it  having 
been  indorsed  over  to  them  in  the  name  of  Farley. 
Then  if  the  mistake  is  only  in  the  way  in  which  it  was 
so  indorsed  to  them,  no  difficulty  arises  between  these 


4«4 

I8S4. 

Leoharo 
.    Wiuoir. 
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parties.  When  presented  at  the  acceptor's  bankers, 
the  answer  was  "  no  advice;"  but  the  alleged  groand 
of  dishonour  is  not  material^  notice  of  the  dishonour 
having  been  duly  given  to  the  parties  immediately  pre- 
ceding, who  might  have  in  their  turn  given  notice  to 
the  others.  Then  all  has  been  done  which  tha  plain- 
tiff was  bound  to  do  in  order  to  recover.  For  though 
the  bill  was  afterwards  presented  at  Smith,  Payne  & 
Co.'Sy  and  payment  was  refused  on  account  of  the  wrong 
spelling,  the  parties  were  not  bound  to  present^it  there. 
The  second  notice  of  this  refusal  could  not  inopoacb 
the  first. 


Williams  B. — I  am  of  the  same  opinion.  *  The  bill 
has  been  regularly  presented  for  payment,  and  dis- 
honoured, and  notice  of  dishonour  has  been  duly  given. 
The  holder  was  not  bound  to  present  it  at  Smith, 
Payne  &  Co/s. 

Judgment  for  plaintiff. 


Jane  Cochran,  Administratrix  of  Jambs  Cochran, 
deceased,  against  Fisher. 

A  ship'i  policy    A  SSUMPSIT  upon  a  policy  of  assurance  upon  the 
ofassurRiice      jCjL  *  •        «f  «- 

contained  a  ship  Cyclops,  to  recover  the  sum  of  50/.,  being  the 

memorandum 

in  the  maigin,  that  the  said  ship  was  "  warranted  not  to  sail  for  firifiiA  Narik  Amt- 
riea  after  16  August  1831.*'  On  that  day  she  was  in  dock  at  Dublin  ready  for  sea, 
and  having  cleared  for  Quebec^  was  hauled  out  of  dock  into  the  JUffiff  as  early  in 
the  afternoon  as  the  tide  permitted.  The  wind  blowing  strong  and  diracdy  op' the 
river,  she  could  not  set  a  sail,  but  was  warped  down  about  half  a  mile,  when  the 
tide  falling  she  took  the  ground.  The  master  knew  at  the  time  of  leaving  the  dock 
that  the  ship  could  not  get  to  sea  that  day.  She  was  warped  a  little  iiirther  next 
day,  took  the  ground  again  when  the  tide  fell,  being  still  ten  mites  from  the  har- 
bour's mouth.  On  the  17th,  the  wind  having  changed, she  set  her  sails  and  got  to  sea. 
Heldf  that  if  at  the  time  of  breaking  ground  in  the  harbour,  and  going  down  the 
river  on  the  15th,  the  captain  acted  bon4  fide,  with  intent  to  put  himself  iu  a  more 
favourable  position  to  proceed  on  his  voyage,  the  warranty  was  satisfied,  even  though 
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amoimt  underwritten  on  the  policy  by  the  defendant.       1834. 
The  cause  was  tried  before  Lord  Chief  Justice  Denman^ 
at  the  Lancaster  summer  assizes  1833^  and  a  verdict 
given  for  the  plaintiffj  subject  to  the  opinion  of  the 
court  on  the  'following  case: — On  the  26th  February 
ISSX^^^^ames  Cochran  (the  plaintiff's  deceased  bus- 
bl&d)  caused  an  insurance  to  be  made  on  the  ship 
Cyclops,  of  which  he  was   master  and   part-owner. 
The    policy  of  that  date    states   that  John  Dixon, 
therein  ffescribed  as  agents  as  well  in  his  own  name 
as  'i8r  and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  same  did  apper- 
tiun  in  part  or  in  all,  did  make  assurance,  and  cause 
himself  and  them,  and  every  of  them,  to  be  insured, 
lost  or  not  lost,  at  and  from  and  to  any  port  or  ports, 
place  or  places  whatsoever  and  wheresoever,  in  any 
trade,  for  the  space  of  twelve  calendar  months,  com- 
mencing on  S7th  March  1831,  and   ending  on  26th 
March  183S,  both  days  inclusive,  in  port  and  at  sea, 
at  all  times  and  in  all  places,  and  in  all  services,  upon 
any  kind  of  goods  and  merchandize,  and  also  on  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat  and  other  furniture,  of  and  in  the  good  ship  or 
vessel  called  the  Cyclops,  whereof  was  master  for  that 
present  voyage  James  Cochran,  or  whomsoever  else 
should  go  for  master  in  the  said  ship,  or  by  whatsoever 
other  name  or  names  the  said  ship,  or  the  master 
thereof,  was  or  should  be  named  or  called,  beginning 
the  adventure  upon  the  said  goods  or  merchandize 
from  the  loading  thereof  aboard  the  said  ship,  at  as 
above,  upon  the  said  ship  &c.,  and  so  should  continue 


be  had  aUo  intendecl  to  comply  with  its  terms;  but  that  if  he  so  moved  the  ship  not 
in  order  to  get  a  better  position,  but  with  the  sole  object  of  keeping  within  the  letter 
of  the  warranty,  it  had  not  been  complied  with.    This  alternative  not  having  been 
pot  to  the  jiirjy  a  new  tnal  was  ordered. 
VOL.  IV.  P  P 


406  CASES  iH  EASTER  TERM 

1834.  and  endure  during  her  abode  there  upon  the  laid  ihip ; 
^^^  and  fiirtheTj  untU  the  said  ship,  with  all  her  ocdoance, 
^^  tackle,  apparel,  &c.,  and  goods  and  nerehaiidize  vhat^ 

FuHM.      ioeTer,  should  have  arrived  at  as  aforesaid,  upon  ifae  iud 
ahip  &c.f  and  until  she  should  have  moored  at  andior 
tventy-fi>ur  hours  in  good  safety,  and  upon  the  goodf 
and  merchandize  tiU  the  same  should  be  there  dk- 
isharged  and  safely  landed  c  and  it  should  be  lawful  for 
the  said  ship  &c.  in  that  voyage  to  proceed  and  stfl 
to,  and  touch  and  stay  at  any  port  or  places  whatsoever, 
without  prejudice  to  that  insurance.    The  said  ihip 
&c,  goods  and  merchandize  &e.,  fer  so  much  as  eoa- 
earned  die  assured  by  agreement  between  the  assund 
and  assurer  in  that  policy,  were  and  should  be  vsloed 
at  1600/.  on  acount  of  Captain  James  CoeknaHf  and  hf 
a  wiemoraiidian  in  the  margin  of  the  said  policy  the  taii 
ihip  toot  toarranted  not  to  sail  for  British  North  Am^ 
riea  after  ISth  August  1831. 

The  Cyclops  had  arrived  in  DubUn  harbour  bom 
Quebec  in  British  North  America^  about  1  August  1831, 
and  on  10  August  was  diartered  on  a  voyage  back  to 
Quebec,  She  was  then  lying  in  the  custom-house  dock, 
and  great  eserdona  were  made  by  the  master  and  crew 
to  get  her  ready  for  sea  on  15th  Aujfustf  on  account  of 
the  warranty.  On  the  morning  of  the  15th  die  wss 
deared  at  the  custom-house,  and  was  then  in  all  re- 
spects ready  for  sea.  She  was  then  at  the  eustoni- 
house  dock  which  opens  into  the  river  Liffeif,  which  is 
part  of  Dublin  harbour,  having  on  each  sid«  of  it  quays 
where  goods  are  constantly  landed  wd  discharged,  and 
at  hatf-past  two  in  the  afternoon  of  the  1^  August, 
which  was  as  soon  as  the  tide  permitted,  she  was 
hauled  out  of  dock  into  the  river,  for  the  purpose  of 
proceeding  on  her  voyage  to  Quebec.  The  wind  Wew 
strong  from  E.  S.  E.,  which  being  right  up  the  river  no 
sail  was  or  could  be  hoisted,  and  it  was  manifestly  im- 
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pofldble  for  her  to  get  out  of  the  harbour.  She  was  1884. 
warped  down  the  river  about  half  a  tnile^  when  the  tide 
had  ebbed  so  much  that  she  could  not  get  any  further, 
and  before  low  water  went  aground,  as  is  unavoidable 
in  the  Liffey.  On  the  following  day  when  the  tide 
lenred,  the  wind  conlinuing  foul,  she  was  warped  fur- 
ther down  the  river,  when  she  again  took  the  ground 
firom  the  fidling  of  the  tide,  at  a  place  being  still  ten 
miles  firom  the  harbour's  mouth,  and  remained  until 
the  tide  rose  again  on  the  next  day,  the  17th,  the  wind 
itiQ  blowing  strong  from  E.  S.  E.  and  it  being  impos- 
sible to  set  or  use  the  sails  with  any  advantage,  or  to 
proceed  to  sea  with  the  wind  in  that  direction.  Vessels 
cannot  be  warped  below  the  Pigeonrhause^  which  is 
about  seven  miles  firom  the  mouth  of  the  harbour.  On 
the  17th  the  wind  changed  to  N.  N.  W.,  when  Ae 
sails  were  immediately  set,  she  proceeded  to  sea,  and 
arrived  safely  at  Quebec.  The  master  and  crew  fully 
intended  to  sail  for  Quebec  on  the  15th  August,  if  it  had 
been  possible,  and  did  all  they  could,  using  every 
means  and  exertion  to  do  so,  and  got  the  vessel  out  of 
dock,  and  warped  her  down  the  river  as  fistr  as  the 
depth  of  water  enabled  them,  as  before  stated.  But 
at  the  time  the  vessel  quitted  the  dock,  they  knew  it 
was  impossible  to  get  to  sea  that  day. 

The  vessel  was  lost  on  her  homeward  voyage  firom 
Quebec  in  December  1831 ;  and  the  question  for  the 
opmion  of  the  court  was,  whether  the  warranty  not  to 
sail  for  BrUieh  North  America  after  15th  August  1831 
bad,  nnder  the  above  circumstances,  been  complied 
with  ?  If  the  court  should  be  of  opinion  that  it  had,  the 
verdict  for  the  plaintiff  was  to  stand ;  if  not,  a  nonsuit 
was  to  be  entered. 

Wightman  for  the  plaintiff.    The  warranty  was  com- 
plied with  by  getting  the  ship  quite  ready  for  sea  by 
ff2 
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1834.       the  15th  of  August^  and  on  that  day  domg  all  that  was 
p  possible  to  proceed  on  the  voyage.    [Lord  Lyndhvnt 

V.  C.  B«  The  case  states  every  thing  which  is  described 

l^isBBB.      upon  the  plan.    If  the  ship  had  been  warped  to  the 
extreme  point  to  which  she  could  be  so  moved,  vis. 
the  Pigean-hause,  she  could  not  have  sailed  further 
at  that  time,  the  wind  being  so  directly  adverse.]    A 
distinction  has  been  taken  between  a  warranty  to  saU, 
and  a  warranty  to  depart.    In  Moir  v.  Royal  Exchange 
Assurance   Company  {a),  a  ship  warranted  to  depart 
from  Memel  on  or  before  a  certain  day  weighed  anchori 
but  was  beaten  back  and  anchored  again  near  the 
river's  mouth.    It  was  held,  that  the  warranty  was  not 
complied  with,  and  that  it  required  departure  firom  the 
port  of  Memel.     Gibbs^  C.  J.  saying,  that  had  the  war- 
ranty been  to  saii^  he  should  have  been  of  a  different 
opinion.    "  To  sailj  is  to  sail  on  the  voyage;  to  depart^ 
must  be  to  depart  from  some  particular  place."    [Lord 
Zyndhurst  C.  B.  This  warranty  is  for  commencing  her 
voyage  on  or  before  15th  Atyust.]    The  warping  the 
ship  down  the  Liffey  is  in  effect  the  first  step  to  com- 
mencing the  voyage.    [Lord  LyndhursL  Knovnng  that 
to  be  a  useless  step.]    Not  altogether;  for  some  dis- 
tance was  accomplished;  and  no  case  has  decided  that 
a  ship  must  go  a  particular  distance  in  order  to  comply 
with  a  warranty,  if  the  master,  after  having  cleared 
the  ship,  bon&  fide  takes  every  possible  step  to  sail  on 
his  voyage.  That  is  the  result  of  all  the  cases  collected 
in  Lang  v.  Anderdon  (b).    Though  he  may  know  the 
attempt  to  be  useless  at  the  moment,  he  proceeds  as  fiur 
as  he  can  in  order  to  take  advantage  of  a  change  of 
wind.    [Parke  B.  Where  the  time  of  clearing  was  sti- 
pulated to  be  deemed  the  time  of  sailing,  **  provided 
the  ship  was  then  ready  for  sea,"  and  the  ship,  after 

(a)  6  Taunt,  f  41.  <6)  S  Bar.  &  Cr.  495. 
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clearings  quitted  her  moorings  and  sailed,  but  some-       1834. 
thing  remained  to  be  done,  viz.  taking  in  more  ballast, 
that  was  held  not  a  sailing,  as  she  was  not  ready  for 
sea,  PUtegrew  v  Pringle  (a).     [Lord  Lyndhurst  C.  B. 
Was  this  ship  in  a  better  situation  for  sailing  after 
being  warped  half  a  mile  than  she  was  before?    In 
Moiry.  The  Royal  Exchange  Assurance  Co.  the  ship  got 
under  weigh,  intending  to  prqpeed  to  England^  the 
morning  being  calm,  and  proceeded  till  interrupted  by 
adverse  wind;  whereas  here,  though  the  ship  moyed, 
she  had  no  prospect  of  proceeding  to  sea.]     She  made 
all  the  progress  she  could  on  the  15th  in  the  only 
practicable  way,  and  guned  a  day  on  her  voyage,  by 
being  warped  as  far  as  one  tide  permitted,  and  was  so 
much  nearer  the  harbour's  mouth  as  to  be  ready  to  set 
sail  on  a  favourable  opportunity.     [Lord  Lyndhurst 
C.  B.  By  warping  at  successive  tides  the  ship  would 
have  got  to  the  Pigeon-house.    There,  as  the  passage 
is  wider,  she  would  have  had  a  more  fevourable  posi- 
tion for  tacking  and  getting  out,  if  the  wind  should 
continue  adverse.    On  the  15th  and  16th  the  ship  was 
in  progress,  by  warping  to  a  better  place  near  the 
mouth  of  the  harbour,  which  she  would  ultimately  have 
obtained  by  that  means,  if  the  wind  had  not  changed 
on  the  17th,  when  she  set  her  sails.]    The  question  is, 
whether  the  moving  on  the  15th,  found  by  the  case  to 
have  been  for  the  purpose  of  proceeding  on  her  voy- 
age to  Quebec^  did  not  take  place  with  the  bon&  fide 
intention  of  complying  with  the  warranty  by  sailing  on 
her  voyage,  the  warranty  not  being  to  depart.    The 
&ct  of  the  ship  being  cleared,  and  in  complete  sea- 
going and  sailing  condition,  distinguishes  this  case 
from  mdsdale  v.  Newnham  (ft),  where,  though  the  mas- 
ter sailed  on  the  proper  day,  he  did  not  clear  at  the 

<a)  a  B*  &  Adol.  514.  (6)  3  Maule  &  Sel.  4d6. 
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1834.       custom-house  on  that  day,  so  that  he  could  not  ban 
^•"■v^       proceeded  on  his  voyage. 

COCHBAV 

V. 

Fjmuuu  CressweU  fot  the  defendant    The  warranty  was  not 

complied  with,  and  the  acts  of  the  master  relied  on  fir 
the  plamtiff  are  merely  in  fraud  of  it    No  saihng  took 
place  till  the  17th,  so  that  the  winter  risk  was  incurred, 
againat  which  the  warranty  was  directed.   If  the  amount 
of  distance  ioft  which  the  ship  was  moved  was  inuasr 
terial,  the  merely  haulii^  her  out  of  dock  into  the 
Idffey  would  have  heen  a  sailing  and  conmeneement 
(^  the  voyage.   The  master,  whenheleilthedo<^  on  the 
15th,  must  have  known  it  was  impossible  to  ptoceed  to 
sea  on  that  day,  and  could  not  therefore  have  intended 
to  do  so.  [LotiiLyndhtarst  C.  B.  At  the  moment  he  left 
the  dock  he  could  not  have  got  to  sea,  but  you  cannot 
say  he  had  not  the  intention  to  sail  if  the  wind  had 
sUfied,  as  it  might  have  done.]    According  to  the  ar- 
gumeirt,  bringing  the  ship  out  of  dock  tsoA  changiBg 
lier  place  in  the  Liffey  would  be  equally  a  aailiog,  if 
she  had  been  driven  higher  up.    Setting  a  saB,  ot 
weighing  an  anchor  in  a  harbour,  is  not  anffident, 
where  it  is  known  to  be  impossible  to  proceed  to  sea. 
Im  all  cases  where  mere  moving  in  harbour  has  been 
held  sufficient,  there  has  been  reasonable  ezpectatkxi 
of  getting  to  sea,  rebus  existenlibus.    This  being  a 
warranty  not  to  sail  after  a  certain  day,  is  like  a  war* 
ranty  to  depart^  and  is  there&re  within  Mcir  ▼.  Moytd 
Exehcmge  Assurance  Co,,  which  decided  that  shilkiBg  a 
sUp^s  place  in  harbour  is  no  compliance  with  the  latter 
warranty.    [AJdersm  B.  The  words  ate  not  **  not  to 
sttl^om  the  harbour  cfJDutUn  after  sudi  a  di^.**    Not 
to  sail  is  not  to  begin  to  saiL    Lord  Ltpidkurui  C.  B. 
Had  the  diip  been  warped  to  the  Pigeon^hamm,  and 
the  wind  had  all  at  once  become  favourable,  she  might 
have  gone  out  at  once;  whereaa  had   she  stopped 
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higher  up^  just  before  low  Me,  she  would  hate  been  185^. 
in  a  kss  fairoorable  ritutttion  for  getting  out*  Parke  B. 
Probably,  under  the  circumstances  of  the  weather,  the 
ship  would  never  have  been  moved  at  all  to  the  more 
«zpoied  iitoation  she  took  up,  except  in  order  to  satisfy 
die  terms  of  thia  warranty*  We  may  infer  that  she  woaU 
not  otherwise  have  been  moved.}  The  ship  iras  never 
in  fael  unmoored ;  for  warping  on  an  anchor  is  done  Vf 
carrying  oat  a  hedge  and  heaving  to  it  by  a  windlasa^ 
80  that  she  is  always  at  anchor,'  ofie  anchor  is  always 
down  before  the  other  is  taken  np.  If  a  sMp  geia 
under  we^h  in  harbour  with  a  present  purpose  to  sa9, 
that  is  a  sailing  so  as  to  save  a  warranty  to  sail  firom  a 
pkee  on  a  given  day,  Lajiff  t«  Anderdan  (a),  bcrt  iiiereljr 
lifting  an  anchor  in  harbour  is  hot.  Can  an  attempt 
to  sa3  be  eqmvalent  to  saiMng  ?  [Lord  Lyndkwrsi.  It 
the  naaater  Hfts  anchor  knowing  it  to  be  imposrfble  to 
get  ODt  of  the  harbour,  how  can  there  be  a  bonft  fide 
intention  to  Mil?]  In  Nelsm  v.  Salvad&r  {b)  the  ship 
had  set  some  upper  sails^,  weighed  one  anchor,  and  pro^ 
tieeded  about  thirty  fathoms  by  heaving  on  the  cable  of 
her  other  aitchor,  when  the  master  seeing  a  heavy  dweli 
setting  in^  deferred  moving  till  next  day :  Lord  Tert^ 
terden  heldi  that  the  warranty  '*  to  sail  on  or  before  it 
panieidar  day,"  meant  that  the  ship  should  be  on  her 
vdyage  on  the  given  day,  and  that  it  was  not  fiilfilled  inr 
that  cose,  as  she  did  not  completely  tinmoor  on  the  ap* 
pointed  day^  though  she  had  her  cargo  and  passengeriT 
on  board,  and  was  ready  to  sail.  [Lord  Lyndkwtst. 
9^  ne^et  sails  till  theanchor  is  off  the  ground.  Alder- 
mm  B«  In  tfelmm  v.  Saltadar  the  second  anchor  was 
never  we^ed  at  all,  and  was  not  placed  there  in  order 
to  BMtker  progresa  by,  aa  in  the  instance  put  of  warping 
on  a  kedge.]    The  warranty  is  absolute;  had  it  been 

(«)  5B«fcCr«495.  (jr>  M«ody  &  Malkis,  309. 
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18S4.  meant  to  stipulate  respectiog  prevention  by  bad  wea- 

^^^^y^  ther,  the  higher  premium  would  have  attached  on  the 

,  Coc"»^»  increased  risk. 


FiSHSB. 


Wightman  in  reply.  Whatever  might  be  the  exact  time 
of  the  ship's  sailing  in  this  case^  still  whether  she  was 
subject  to  a  warranty  or  not,  she  must  at  some  time  or 
other  have  gone  down  the  river  in  order  to  get  to  sea. 
The  means  of  so  going  would  be  according  to  circunH 
stances;  by  sailing,  if  feasible,  and  if  not,  by  warping 
or  towing.  The  fallacy  of  the  defendant's  argument 
lies  in  supposing  it  necessary  that  the  ship  should  get 
away  to  sea,  in  order  to  satbfy  the  warranty.  Sup- 
posing that  in  order  to  save  the  warranty  she  was 
moved  into  the  river  at  an  earlier  period  than  she  would 
otherwise  have  been,  that  is  no  more  a  fraud  on  the 
underwriters  than  any  other  previous  step  taken  to 
provision  and  load  her .  with  all  expedition  in  order 
to  get  her  ready  for  sea  in  the  time  specified.  In 
Nelson  v.  Salvador  the  ship  never  moved  firom  her 
moorings,  whereas  the  changing  her  place  in  the  river 
might  enable  her,  by  gaining  a  distance  there,  to  take 
advantage  of  any  short  period  of  lull  or  favourable 
wind  in  order  to  get  out,  which  she  could  not  have 
done  had  she  remained  higher  up.  [Lord  Ljfwlhwnt 
C.  B.  The  captain  must  have  known  that  from  the  du- 
ration of  the  tide  he  could  not  by  the  slow  process  of 
warping  proceed  further  on  the  15th  than  a  quarter  of 
a  mile.]  He  might  know  that  he  could  not  get  out 
that  day,  but  if  he  took  the  only  mode  of  beginning  his 
voyage  by  going  as  far  as  he  could,  then  if  he  honk  fide 
intended  to  go  to  sea  that  was  sufficient  \Parke  B. 
The  wish  to  get  to  sea,  under  the  circumstances,  must 
have  proceeded  firom  the  warranty.] 

Lord  Lyndhurst  C.B.— By  the  terms  of  the  war- 
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raoty  the  ship  was  warranted  ''  not  to  sail  for  British  1884. 
North  America  after  the  15th  of  August  1881."  She 
broke  ground  in  Dublin  harbour  on  the  15th  o£ August, 
and  was  warped  down  the  river  Liffey  a  quarter  of  a 
mile,  till  it  was  found  impossible  to  go  further,  on  ac- 
count of  the  fall  of  the  tide.  On  the  next  day  she  was 
warped  down  further,  as  long  as  the  continuance  of  the 
tide  permitted.  The  question  turns  entirely  on  the 
intention  of  the  captain;  if  at  tiie  time  of  breaking 
ground  and  moving  the  vessel  he  proceeded  down  the 
river  with  a  bonl^  fide  intention  of  placing  her  in  a 
more  iavourable  position  firom  which  to  prosecute  the 
voyage,  that  would  be  a  compliance  with  the  warranty; 
but  if,  as  tiiere  is  some  reason  to  apprehend,  he  left  the 
dock  and  warped  his  vessel  down  to  the  place  at  which 
she  took  the  ground,  with  no  other  object  than  merely 
and  solely  to  comply  with  the  letter  of  the  warranty, 
that  would  not  be  such  a  sufficient  commencement  of 
the  voyage  as  would  be  a  compliance  with  the  war- 
ranty. This  alternative  was  a  question  of  fact  for  the 
consideration  of  tiie  jury;  but  as  the  facts  were  not 
stated  to  them,  no  conclusion  of  fact  has  been  drawn, 
so  that  we  are  not  in  a  situation  to  decide  the  question. 
The  case  should  be  sent  to  a  new  trial  to  furnish  materials 
for  our  judgment.  The  question  will  be.  Whether  the 
master,  on  the  15th  fi^i  August^  by  hauling  out  of  dock 
and  warping  down  the  river,  intended  to  place  himself 
in  a  more  &vourable  situation  for  prosecuting  his  voyage, 
or  merely  and  solely  to  comply  with  the  terms  of  the 
warranty  ?  If  what  the  captain  did  was  with  an  mten- 
tion  of  placing  the  vessel  in  a  more  favourable  situation 
for  proceeding,  as  well  as  to  comply  with  the  warranty, 
we  think  that  the  warranty  was  complied  with. 

Parks  B.— -All  was  found  by  the  jury  which  could 


484  CASES  m  EASTBtl  TERM 

1884«  ^  foond  voider  the  circmnitaiieeB,  bnt  that  is  fioi 
enoQgh.  It  most  be  aicertained  whether  the  moiteg 
oil  die  I5tb  was  merely  end  solely  for  the  purpeie 
aftnringiDgthecase  within  the  letter  of  the  Wttrranty^ 

Aldersov  B. — If  the  Tessel  was  warped  down  on  the 

15th  merely  and  solely  for  the  purpose  of  bringing  it 

within  the  warranty,  that  i»  not  enough ;  but  if  what  the 

captain  did  was  from  a  mixed  motive,  partly  to  pet 

himself  in  a  more  favourable  position  to  commence  bis 

voyage,  and  partly  to  comply  with  the  warranty,  that  is 

sufficient* 

Rule  absolute  for  a  new  trial  (a). 

<«)  The  cMefaothig  been  tritdagaifibdiifteGwviiyB^ftepMtatitf 
a  f  erdtet,  with  a  s^ial  finding  of  sN  tie  facto.  A  writ  of  #f  rar  having  becil 
afterwards  brooght,  the  Court  of  Excheqaer  Chamber  gave  judgment  in  bit 
favour  ill  Hilary  vacation  1835.    See  Vol.  V. 


WxiGfiT  and  Another,  Assignees  of  Jackson  a  bani- 
mpt,  against  SoRsnr,  exeentor  of  Sorsby. 

During  a  trial  HPHIS  waa  an  action  for  money  paid  to  the  use  of  the 
a  plaintiff's  testator,  wlnch  came  on  for  trial  before  Mr*  Justice 

counsel  pro- 

posed  to  the      Taunton  at  the  last  summer  asu^es  for  Y&rhshire,  the 

^^u  °  ef  that  ^^  cause  but  one  on  the  second  list  of  causes,  via.  for 
he  should  con-  die  We$t  Riding.  A  verdict  was  taken  for  the  ^ain^ 
diet  for^ioo/!,  ^^^  ^y  consent  for  100^-  without  costs, 

without  costs 

on  either  side.      Addison  had  obtained  a  rule  to  show  cause  why,  on 

The  defend-  <         *       t 

ant's  counsel    payment  of  costs,  the  verdict  should  not  be  set  aside 

conferred  with 

defendant  and  his  attorney,  wbd  were  in  covrty  adristng  tfaeaf»  to  acedpl  tbe  oflf«r, 

but  both  told   him'  it  could  not  be  agreed  to.    However,  the  defendant's  cufinsel 

took  on  himself  to  consent  to  a  verdict  on  Chre  term^  onyposed,  ami  it  was  entered 

accordingly.  Held,  that  as  neither  the  attorney  nor  the  clefendant  opposed  the  making 

the  order  at  the  time,  except  in  private  conference  with  their  own  counsel,  no  new 

trial  could  begraattfd,  even  on  payment  of  coso,  and  a  rale  obtaiMcl  for  (hat  pMp^ee 

was  dischai^ed  with  costs. 
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aad  a  new  trial  had,  with  a  srtay  of  proceedings  m  the       I8S4. 
meaDtime;  upon  an  affidavit  of  the  defendant's  attorney,      ^jT'^'^^^ 

wlia  stated  dial  his  special  pleader  had  advised  there  and  Another 
was  a  tfood  defence  to  the  action.    That  on  the  cause      „  ^* 

°  ^  SOBSBY. 

coDdDg  on,  his  counsel  told  him  that  the  pkintifls' 
counsel  had  proposed  to  take  a  verdict  for  100/.  oif 
behalf  of  his  cfient,  each  party  paying  Ins  own  costs ; 
to  whidi  course  die  defendant's  coimsel  recommended 
him^  the  defendant's  attorney,  to  accede.  The  affidavit 
weat  oil  to  state,  that  deponent  informed  his  said  connsel 
he  ahoald  not  accede  to  such  proposal,  and  wished  the 
cause  to  proceed.    Shortly  after,  while  the  plaintiffs* 
connael  waa  stating  plaintiffs'  case,  the  defendant's 
comMel  again  urged  the  deponent  to  accept  the  plain-' 
tiflb'  offer,  but  depcment,  after  consulting  his  cEent  the 
defendant,  who  was  seated  near  him,  informed  his  said 
conmel  &at  he  could  not  accede  to  the  terms  proposed. 
That  Us  said  counsd  then  addressed  himself  to  the 
defendant,  and  advised  him  to  agree  to  the  terms  of 
setttement  proposed  by  die  fdaintiffs'  counsel,  but  the 
defendant  stated  that  he  could  not  agree  to  them,  as  he 
should  be  paj^ng  more  money  than  he  had  received. 
That  the  defendant's  said  counsel  then  observed,  *'I 
wai  take  it  on  myself,"  or  words  to  that  effect,  and 
tofim^  round,  informed  the  plaintiffs*  counsel  that  his 
proposal  was  agreed  to  by  the  defendant*    A  verdict 
by  consent  fer  KXHn  without  costs  was  then  taken,  and 
deponent  saitb  that  it  was  so  taken  without  consent, 
and  eontraiy  to  the  esfffess  wishes  of  the  deponent 
and  tibe  said  deiSmdant,  m  mentioned  to  his   said 
counsd^    He  also  produced  an  affidavit  of  merits,  and 
contended  that  it  was  positively  sworn  that  the  acqui- 
escence of  counsel  took  place  without  the  consent  of 
the  parties. 

Atcherley  Serjt.  now  showed  cause  on  an  affidavit  of 


SOBSBY^ 
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1834.  the  plaintiffs'  attorney,  which  stated  that  whSe  the 
^jT"^^  plaintiffi'  counsel  was  opening  the  plaintiffs'  case  to 
an  d  Another  the  jury,  the  counsel  for  the  defendant  interposed  with 
an  offer  of  a  verdict  for  60/.  without  costs.  That  that 
ofier  was  declined  and  the  speech  proceeded,  during 
which  a  conference  took  place  between  the  defendant^ 
his  counsel  and  attorney,  which  ultimately  terminated 
in  the  address  for  the  plaintiffs  being  again  interrupted 
by  a  proposal  from  the  defendant's  counsel  to  permit 
the  plaintiffs  to  take  a  verdict  by  consent  for  100/.  with- 
out costs ;  which  terms  the  pluntiffs'  attorney  consented 
to  accept,  and  a  verdict  was  accordingly  taken  for  the 
plaintiffs.  The  learned  seijeant  cited  Mole  v.  Smith  (a), 
where  Lord  Chancellor  Eldon  said, ''  It  is  for  Mr.  Shad- 
toell  to  consider  whether  he  is  authorized  to  give  his 
consent  for  the  widow.  If  he  does,  I  must  act  upon  it, 
and  she  will  be  bound  by  it."  In  Fumival  v.  Boyle 
and  others  (£),  Lord  Chancellor  Lyndhurst  decided  that 
a  party  is  bound  by  the  consent  of  his  counsel  given  in 
court,  though  they  had  no  instructions  to  consent,  if 
they  were  at  the  time  apprised  of  all  those  facts  of 
which  the  knowledge  was  essential  to  die  proper  ex- 
ercise of  their  discretion;  but  that  he  will  be  relieved 
from  an  order  made  by  such  consent,  if,  when  his 
counsel  exercised  their  discretion,  they  had  not  those 
materials  before  them  on  which  a  correct  judgment 
might  be  formed.  There,  the  solicitor  being  absent 
and  only  his  clerk  present,  the  terms  offered  were  only 
accepted  on  the  counsel  who  proposed  them  declaring 
that  if  they  were  not  accepted  he  must  forthwith 
proceed  adversely  (c).     The  present  case  is  stronger, 

(a)  1  Jac.  &  W.  673.    See  Thmat  ▼.  Heum,  ante. 

(6)  4  Rnsi.  149. 

(c)  That  case  leaves  it  doobtfal  how  far  a  party  will  be  affected  by  the 
remisiness  of  his  solicitor  in  not  immediately  objecting  to  an  order  made  by 
consent  of  counsel  in  court,  when  neither  the  solicitor  nor  the  suitor  were 
ptf\esent»  and  neither  had  gtveki  instructions  to  consent 
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for  the  defendant  was  present  at  the  time  of  the  nego- 
tiation and  when  the  verdict  was  taken.  He  also  cited 
lilmer  v.  Delber  (a).    The  court  then  called  on 

Addison  to  support  his  rule.  In  the  cases  cited  it 
was  left;  in  the  discretion  of  counsel  to  consenti  if  they 
thought  it  advisable.  Here  that  discretion  was  ex- 
cluded by  the  express  protest  made  on  the  spot  by  the 
attorney  and  the  party  himself.  The  counsel  took  it 
on  himself  to  consent  to  the  verdict. 
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1834. 

Wright 
and  Another 

SORSBY. 


Lord  Lyndhurst  C.  B. — I  always  thought  that  a 
party  was  bound  by  the  act  of  his  counsel  under  such 
circumstances  as  the  present,  and  decided  accordingly 
in  the  case  brought  before  me  on  the  other  side  the  hall. 
In  the  present  case  the  refusal  of  the  defendant's  at- 
torney and  his  client  to  consent  to  their  counsel's  advice, 
took  place  in  a  private  conference  among  them,  and 
was  not  communicated  to  the  plaintiffs.  If  it  had,  the 
plaintiffs'  counsel  might  have  gone  on  to  obtain  a 
verdict,  which  would  have  burdened  the  defendant  with 
costs.  On  the  contrary,  the  defendant  allowed  the 
verdict  to  be  taken  by  consent  in  the  terms  proposed, 
and  though  it  may  be  true  that  he  remonstrated  with 
his  own  advisers,  it  would  be  to  the  prejudice  of  the 
plaintiffs  if  the  terms  on  which  they  then  consented  to 
a  verdict  without  costs  were  not  now  enforced. 

Parke  B. — It  would  have  been  better  that  the  de- 
fendant and  his  attorney  should  have  opposed  their 
counsel  at  the  time  than  that  it  should  be  done  now. 


The  other  barons  concurring, 

Rule  discharged  with  costs. 

(a)  3  Taunt.  486. 
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Edwards  against  Edwaeds  Adnunirtratrix  with  die 
will  annexed  of  Henry  Edwards  deceased. 

The  expenses  Tr|EBT  on  a  covenant  in  an  annuity  deed^  by  which 
cutors  will  be  the  deceased,  JET.  Edwards,  covenanted  for  him- 

justified  m  in-  ^jf  g^^  ^j^  consideration  of  natural  love  and  afifecdoDi 

cumng  about 

the  funeral  of  to  pay  the  plaintiff  (his  mother)  an  annuity  of  521.  per 
IheSfestete  a°""™-  Breach,  that  26/.,  one  half-year's  annuity, 
turns  out  in-  was  in  arrear  and  unpaid.  Plea,  plene  administravit. 
SreasoS  RepUcation,  that  the  defendant  had  assets  of  the  de- 
according  to  ceased  unadminbtered  in  her  handa  at  the  time  of 
stancesof  each  brbging  the  action.  Issue  thereon.  .The  cause  was 
particular        f^^  before  Bosanquet  J.  at  the  last  summer  assizes 

case,  with  re-  ' 

ference  to  the  for  Carmarthenshire.  The  defendant  was  the  widow 
d1ti^nTn^if^  ^^  *®  deceased,  and  representative  as  well  of  his  real 
Where  in  an  as  his  personal  estate.  She  admitted  assets  to  the 
the  pereonal*'  amount  of  2987/.,  but  set  up  various  payments  to  a 
representative  larger  amount  as  made  in  her  character  of  adminis- 
tary  grantor  of  tratrix.  The  following  payments  were  disputed :  1031. 
an  annuity  f^^  funeral  expenses  and  mourning ;  money  paid  in  dis- 
travit  was  charge  of  two  mortgages,  one  granted  by  the  deceased, 
fidtnf  "^  *»d  the  other  by  his  father  in  1783,  before  the  de- 
claimed  an  ceased  had  possession;  an  arrear  of  interest  on  the  old 
I03/"onthe^  mortgage  paid  off  by  the  defendant;  and  lastly,  the 
funeral  of  the  ^Qsts  of  reconveyances  of  the  mortgaged  property  to 
died  worth  her,  and  of  several  ejectments  brought  to  recover  the 
2987/.,  but       pogsession. 

whose  rank        * 

in  life  did  not  The  learned  judge  directed  a  verdict  to  be  found  for 
^^S^'ftfe,  that  ^^^  plaintiff  for  261.,  with  Uberty  to  the  defendant  to 

that  sum 

could  not  be 

allowed  to  the  personal  representative  on  plene  admioi«travil^  against  a  claim  for  an 

arrear  on  the  annuity  deed. 

Nor  can  items  for  expenses  of  reconveving  mortgaged  premises  to  the  real  repre- 
sentative of  (he  mortgagor,  aud  for  costs  of  ejectments  brought  to  recover  them,  be  so 
allowed.  Nor  a  payment  by  the  personal  representative  out  of  the  assets  on  account 
of  interest  due  on  a  mortgage  created  by  the  father  of  the  deceased  before  the 
estate  descended  to  the  latter. 
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laore  to  entet  a  nonsuit,  or  reduce  tbo  verdict  by       18S4. 

deducting  any  itenw  the  court  should  disallow,  the 

court  to  be  at  liberty  to  exerdse  the  same  judgment  on 

the  &cts  as  a  jury  might  have  done«    A  rale  hanng     £i>va«i»- 

been  accordingly  obtained  in  Michaelmas  term, 

JS.  V.  WiUkum  showed  cause*  The  item  of  103^£br 
fiuiefiUexpensescannotbeallowed  to  thif  administratrix;  ^ 
for  the  rule  is,  that  where  the  estate  is  solvent^  only  a 
ressooable  sum  should  be  expended^  and  no  more  than 
HOI.  when  it  is  insolvent ;  Hancock  v.  Podniore{a).  In 
Siag  V.  Punter  (b)  Lord  Hardwkhe  says,  '^At  law 
wfaero  a  person  dies  insolvent,  the  rule  is,  that  no  more 
shall  be  allowed  for  a  funeral  than  is  necessary;  at 
first  4Qf«,  then  61-  (c\  and  at  last  10/.,  and  the  law  has 
not  been  since  altered*  It  must  be  confessed  that  he 
also  says, ''  he  thought  it  a  hard  rule,  as  an  executor  is 
obliged  to  bury  bis  testator  before  he  can  possibly 
know  whether  his  assets  are  sufficient  to  pay  his  debts  :*' 
and  adds,  '^  that  a  court  of  equity  was  not  bound  by 
die  strict  rule;  and  that  where  the  testator  leaves  large 
smns  in  legacies,  that  is  a  ressooable  ground  for  the 
executor  to  believe  that  the  estate  \&  solvent,  and  that 
in  such  a  case  a  court  of  equity  would  not  adhere  to 
the  rule  of  law/'  The  latter  rule  must  however  apply 
at  law  in  all  cases,  and  this  court  cannot  inquire  whe- 
ther the  executor,  at  the  time  of  the  funeral^  bad  rea- 
sonable ground  to  suppose  the  estate  to  be  solvent 
The  next  items  claimed  are  for  payments  in  redemption 
of  two  mortgages  on  the  real  estate  of  the  deceased, 
and  foit  reconveying  it  to  the  administratrix  as  the  real 
representative,  and  for  the  costs  of  three  ejectments 
brought  by  her  in  the  name  of  the  mortgagees  to 

(•)  1 B.  4  Adol,  too.  (b)  8  Atk.  119. 

(0  See  SmitJk  ▼.  Dame*,  Bairs  N.  P.  143. 


V, 


MO  '    mASnS  rN  EASIER  H&IM 

«r8M.  fideowir'tlie'postettieii;*  Now  <m  pleni  adirfiriiitttfllt'te 
^nemrtofr  can  only  veerive  BBowflOiee  for  tte  l(lli^#hl  of 
debts  cf  hi|[^er  degree  tlim  thnt  claimed 'by  ^  plah- 

*»^»«^»-  iMi  or  «f  equal  dfigfeewirti  i<^  but  paid  b^re  Adtton 
tirbiight!  by  tb^  plaintiff'  The  enpaisea  ^f  teea*raring 
and  reeonreying  the  mortgaged  property  fi&  ^lun 
'neither  of  liho^ie  dMsriptlons;  The  eiceeiitor  is  bound 
'to  ratfafy  a  bond  httkt'  by  a  ttiortga^fee  as  a  C(&{isral 
weiii%  ibr  the  payment  of  tbemdrtgagb  "loMt^;  hkfixe 
paying  rfmple  ^eettKract'ddbts^,  but  aa  fa»  as  iMs'i^atte  Is 
^ebnc^ed,  his  Aity  titops  there!  fA  fi^lMe}  ShtitSk 
Indeed  fhe^  estate  an^e  at  a  siirphis,  the  repre^\i^n(SHv^ 
'of  tiid  real  estate  ^dan  ooinperthe'r^r^stot^tivfe  bY'Ae 
pfosotial  ed«ate't6'ei£6heratfe'ih^  r^ar  bsbtte  firbiiJHiie 
consequence^  of  the  mortgage,  (vis.  the  costs  of  re- 
eonteyafnce,  and  paying  costs  bf  Ejectment  to  recover 
possession,)  ais  well  as  ftom  th6  debt  itseIC  Biiit  ^o 
ailipliis  can  be  declared  tin  eivery  claiim^n^  the 
deceafei^d  is  salisficfd.  Now  2^  this  claim  df  the  plaintiff, 
thdugh' being  on  a  volitotary  deed,  must  be  postponed 
to  every  simple  contract' debt  of  the  decealsed,!t  still 
bound  fhb  deceased  ih  his  Hfethne,  and  his  adndnis- 
ttilrix  after  his  death;  'Oa|y  t^.  Rooke(a),  Lechmere 
V.  Carlisle  (V),  Lady  Cox*i  casefc).  Had  the  testetor 
lived,' the  reconveyance  might  have  been  insisted  on  by 
h)in."  'It'i^  now  attempted  to  enforce  it  against  his  per- 
sonal estate ;  but  the  administratrix,  before  she  paid 
sunikVbit^'  toxlA  only  be  claimed  through  the  deceased, 
was  bound  to  pay  all  that  could  have  been  enforced 
agalhst  him. '  On  that  principle  the  item  for  interest  on 
the  old  mortgage  of  1783,  made  by  the  father  of  the 
d^ceas^d  before  th^  latter  came  !nt6  possession,  mbst 
b\i  di^allbwed  as  a  mere  voluntary  paymetlt.       '     ' 

\Ckaton  tod  J.  Evans  supported  th^  nile^     The 

....  .     ,  •   ;.  •    •  ;  .  '-  I   , 

(a)  Cases  temp.  Talbct,  153.        (b)  3  P.  Wms.  2<S.        (c)  Id.  339. 


IN  THB  Fourth  Ybar  op  WILLIAM  IV. 


441 


queBtions  as  to  the  funeral  expenses  are,  whether  they 
were  or  were  not  bon&  fide  incurred  by  the  administra- 
triz,  and  whether  she  was  not  re^onably  justified  m  in* 
coning  them  by  the  apparently  solvent  circumstances 
of  the  deceased  at  the  time  of  his  death.  Thus  Han- 
cock V.  Podmore  does  not  lay  down  as  a  general  rule 
that  in  the  case  of  an  insolvent  estate,  SO/,  is  the  utmost 
sum  to  be  allowed  for  funeral  expenses,  but  proceeds 
on  its  own  particular  circumstances,  among  which  one 
was  strongly  urged,  viz.  that  the  executor  must  have 
known  the  estate  to  be  insolvent.  In  Stag  v.  PtmUr 
Lord  jffarduricke  clearly .  recognizes  the  question  in 
equity  to  be  whether  the  expenditure  was  such  as  a 
cautious  and  prudent  person  would  incur  under  the 
circumstances  of  apparent  solvency  in  the  particular 
case ;  602.  was  there  allowed.  As  to  the  expenses  of 
the  reconveyance,  the  administratrix  would  not  be 
justified  in  paying  the  mortgage  money  without  taking 
a  legal  acquittance,  so  as  to  secure  her  against  repaying 
it;  and  the  expense  of  a  release  is  about  the  same  with 
that  of  a  reconveyance.  It  was  the  defendant's  duty 
to  recover  possession  of  the  mortgaged  premises,  so 
that  the  costs  of  the  ejectment  should  be  allowed.  The 
item  paid  for  interest  of  the  old  mortgage  debt  is 
claimed  from  the  administratrix  as  personal  repre- 
sentative of  the  deceased,  who  would  have  been  liable 
as  executor  of  his  father. 

Cur.adv.vuU. 


1884. 


EoWARDft 

V. 

Edwards, 


The  judgment  of  the  court  was  now  delivered  by 


Parke  B.— rit  appears  to  me  that  this  rule  ought  to 
be  discharged,  as  in  any  view  of  the  case  there  will  b^ 
a  surplus  sum,  to  the  allowance  of  which  the  adminis- 
tratrix will  npt  be  entitled,'  and  which  will  therefore  be 
applicable  to  the  payment  of  the  pIuintiiF's  annuity. 


VOL.  IV. 
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yUfL  Am  to  the  expeiues  of  the  funeral,  the  Uw  is  \M 

%i0^)^  down  to  be,  that  only  a  reasonable  sum  can  be  aUowed 
iBWAaos  ^  ^jj  executor  in  the  case  of  an  insolvent  estate.  In 
SMTAaM.  Siel^u  ca8e(a)y  which  oecurred  previously  to  those 
whieb  have  been  cited.  Lord  HoH  said,  "  that  in  strict- 
MSB  no  funeral  expenses  are  allowable  against  a  cre- 
ditor except  for  the  cofBn,  ringing  the  bell,  parson, 
clevk,  and  bearers  &c.,  but  not  for  pall  or  ornaments." 
ImSiagg  V.  Punter  (i),  Lord  HardwUkeBU4eA,thmt^'9A 
kw  wheee  a  person  dies  insolvent,  the  nile  is,  tbat^ne 
more  shall  be  allowed  for  a  funeralthan  is  necessavy,  at 
first  only  iOs.,  then  5/.,  then  10/;'  But  in  the  lata* 
oaee  of  Hancock  v.  Podmare  (c)  as  much  as  ^M,  was 
allowed*  The  court  there  did  i)ot  lay  it  down  as  a  rule 
tbat  even  that  suni  should  be  the  limit  of  the  aUow- 
anoe  wheve  the  estate  was  insolvent,  but  tbat  it  was  Che 
proper-limit  under  the  circumstanoe&of  that  case.  ^Tbe 
diity  of  an  executor  is  to  incur  such  reasonable  ex- 
penses on^  as  are  suitable  to  his  testator's-condition  in 
lifc  \  if  he  goes  beyond  tbat  limit,  he  must  t^ke  his  chance 
of  losing  his  reimbursement,  should  the  estate  prove 
insufficient  to  satisfy  the  creditors.  In  this  partioulav 
case  the  court  does  not  mean  to  lay  down  that  SO/, 
only  would  be  allowed  for  funeral  expenses ;  fyti  the 
sum  to  be  so  allowed  may  be  more  or  less,  according  to 
what  was  strictly  necessary  under  the  oircumstanees, 
though  103/.  seems  too  much.. 

However  it  is  unnecessary  to  decide  this  pmnt,  for 
whether  we  should  allow  20/.,  30/.,  40/.  or  50/.  for  tbat 
iteni;  there  would  still  be  a  surplus^  in  this  case  fqr  other 
items  which  cannot  be  allowed  to  the  administratrix,  and 
which  ave  more  than  sufficient  in  amount  to  satisfy  the 
plaintiff's  claim,  and  entitle  him  to  retain  a  verdict  for  96/. 

(a>l8dk.S96.    See  OrffntUe  ▼.  BraiPN,  3  Atk.  t49. 

(6)  3  h\^.  119.  (o)  1  B.  &  AdoL  $60. 
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im 


The  fiext  items  claimed  by  die  ndwivktr^tAx  id  be 
dervM  ia'  her  aoeounto  egeinit  the  creditors^  ere  pa^^ 
irients  by  her  for  the  cofits  of  reoenveyaiieet  and  nf 
ejectments  brought  to  reeoTer  possession  of  the  mort- 
gaged property.  I  am  of  opioioh  that  thesepayments 
liniit  be  diaailowedi  and  that  an  executor  is  not  entitled 
t^  reclion  them  as  payments  talid  against  the  creditors 
of  biB  teatator,  though  he  might  do  so  against  the  hetr 
or  rastduary  legatee,  if  made  out  <^  tbeeurplns,  should 
any  ukimaldy  exist  after  satisfying  all  entstaadhig 
demndfl  against  the  deceased.  These  a^e  not  pay^ 
■lents  to  the  creditors  of  the  estate;  they  'have  a 
lij^t  lo  have  diaposition  made  by  the  executor'  of  tfad 
personal  estata  a»  against  the  real  representatives,  the 
latter  bsving  only  an  equity  to  have  the  real  estate 
exonerated  of  that  mortgage  oat  of  any  surplus  ]ier- 
sonsdty  which  might  remain  after  paying  all  the  tes^ 
tator'a  just  debts*  But  while  any  outstanding  debts  ev 
engagements  exist,  the  executor  is  not  bound  in  equity 
to  pay  over  the  apparent  surplus  in  exoneration  of  the 
real  eatate,  till  some  provision  is  made  for  liquidating 
those  debts  at  a  future  period ;  e.  g.  in  this  instanoe  by 
aefting  apart  a  sum  suiBeient  to  satSsfy  the  growing 
payments  of  the  annuity.  If  no  real  sntphts  of  pei^ 
sonaky  should  ultbnately  exists  the. real  reprdsentalllf^e 
could  not  claim  esioneration  of  the  real  estate.  The 
next  item  claimed  was  a  payment  out  of  the  testator^s 
asseta  for  interest  due.  from  his  father  on  the  old  mort- 
gage ;  but  inasmuch  as  it  is  not  proved  that  any  of  the 
fiitber's  assets  came  to  the  deceasedi  but,  on  the  con- 
trary, it  appears  that  all  the  assets  were  proved  to  belong 
to  the  deceased  Inmself,  that  payment  cannot  be  al- 
lowed; for  the  executor  can  only  cl»m  an  alIowan<ie 
for  paying  the  debts  of  the  deceased.  As  it  turns  out 
that,  without  taking  into  account  the  sum  claimed  for 
funeral  expenses,  the  amount  of  the  items  disallowed  is 


feow4ikDs 
Edwards. 
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^^^^      such  as  to  entitle  the  plaintiff  to  retain  the  verdict  for 
Edwards     ^''^  ^  ^^  "^^  ^^^  necessary  to  decide  the  exact  sum  to 

_  ''•  be  allowed  for  them. 

Edwards. 

.BqliiAnd  B.— With. regard  to  the  sinn  wbicb:9f^ 
'  to  1)6  charged  for  fisieral  expenses,  we  are  not  obliged 
fo'lay  downiaBy  rule  or  fix  any  sum  by  which  eJM- 
outbrs  must  be  governed  in  every  case  of  thi»  kind- 
Man€Otky,Podmore  lays  down  no  rulei.and'is  .iiicGM>- 
fljateM  with  the  earlier  oases  which  fix  pcirticular  mma* 
It  lis  Gjeac  that  even  the  larger  sums,  allowed  by -diem 
are  loo  low  for  modern  exigencies  in  many  stations  <»f 
life :  l»ut  we  are  not  here  called  on  to  fix  the  minimmn 
4ifi  allowance  to  personal  representatives*    . 

'  <  Ai>i>En8aN  B.r^It  is*  not  necessary  in  this  ease  to 
«  :say  whether  302.  is  a  sufficient  and  reasonable  sum  to 

be  aUowedto  the  executors  for  funeral  expenses  in. the 
infetanoeof  an  insolvent  estate*  The  .sum  to  be  allowed 
in^aoh  caie  should  be  that  which  was  strictly  neceasary 
fdr  tiio' particular  fimeral ;  a  sura  which  must  Viary  in 
everydn6tanoe*eoording  to  the  particular  locality  where 
iC  tahes'place^  and  the  price  of  the  requisite  articles 
theve  at  thait  time*  I  concur  with  my  brother  JRorie 
OQ  tiie  olber  points. 

Ruledsscbaiged* 
.»fi  .1.        .  .  ..  .... 


J  ►•  J 


SceBitsett  r.  Antnbus,  4  Sim.  K.  ^It. 
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'    ■  ■  .■ ' ,.      mi. 

Harris  and  Another,  Executors  of  th^  will  pf  Wjilsoci 
deceased,  agcunst  Osbourm. 

'PHIS  was  an  action  of  debt  brought  by  the  plaintiffs  ^«  contract 

1  of  an  attorney 

ii9  th^  executor  and  exectrtrix  bf  one   Thomas  ©r  solicitor  re- 
Wikon  deceased,  to  recover  the  gam  (rf  16«.  17^.  6rf.,  Jl'™^,*^^?"' 
fhcf  aRKmnt  of  the  testator*8  btH  for  business  dbne  fend  a  suit  is 
by  him  ftf  the  defendant  as  his  attorney.    The  dt-  S-^J^J^to 
fettdant'' pleaded  the  general  issue  and    the  Malute  parry  it  on  till 
df'%ndtations;    on  which  pleas  issues  were  joined,  tion, andean 
The  iJatticttlars  of  the  plaintiff^  demand  {eomkimg  """^^y^^jT 
CfFittt  attorney's  bill)  had  been  delivered  toAe  de-  the  attorney 
fendant  under  a  judge's  order,    and  by  agre^meirt  u win  reason- 
between  the  parties  formed  part  of  the   case  to  be  So  that  in  an 
referrad  to  by  either  party.    Undei*  the  'power  gividn  by  l^^^^/f^v 
the  8  &  4  Wai.  4.  c.  4&.  s.  25.,  the  plaintiffii  and  business  done 
defendant  agreed  upon  the  following  statement  fo  ^^^^  ^^^^  y^^^^ 

the  opinion  of  the  court:— -The  businesB  charffedibr  before  the 

,         commence- 
in  the  particulars  of  the  plaintiflb*  demand  was  done  mentofthe 

by  the  testetor  for  the  defendant  according  to  the  daites  ^ftion,  the 

•^  °  statute  oflimi- 

in   the  particulars,  and  the  disbursements  ofiraoiiey  tations2i 

chained  for  in  the  same  particulars  were  mi^e  Bythe  ^*"3,\g^o^biir 

testator  for  the  defendant  as  set  forth  inthepatticuIaMs.  when  no  such 

The  items  in  the  said  bill  of  particulars  are  ftv  charges  "(^p„^  ^^^  (],e 

in  tespeet  of  one  and  the  same  cause,  which,  during  all.»">^  ?>**  "o^„ 
,         .  ,        .  .        ,  .  .       ,      termmate  till 

the  time  therem  mentioned,  was  m  progress  m  the  within  six 

manner  therein  specified.    The  defendant  has  paid  ??°"  ^^^^^ 

"•    .,  ,  ^        the  acuon  was 

into  court  in  this  action  a  sufficient  sum  to  cover  all  brought. 

that  part  of  the  plaintiffs'  demand  which  was  contracted 
within  six  years  before  the  commencement  of  this  ac- 
tion. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  statute  of  limitations  which  the  defendant  has 
pleaded  be  a  sufficient  Jbar  to  the  plaintiffs'  recovery  of 
the  residue  of  their  demand  or  not  ?  If  it  be,  judgment 
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1894*       is  to  be  entered  for  the  defendant  on  a  nolle  prosequi ; 


if  il  be  not,  judgment  is  to  be  entered  for  the  plaintiffs 
and  Another  ^y  confession  for  such  sum  as  any  two  clerks  in  court 
^'  in  Chancery/  one  of  them  to  be  selected  by  each  party, 

•halli  ttpon  taxation,  find  to  be  due  to  the  plaintlffii  ift 
respect  to  the  before«mentioned  bill  of  costs  and  pflt- 
tioiilars. 


B.  Vi  Richards  for  the  pkintiffi.  The  questkHi  is, 
whether,  when  debts  are  incurred  to  a  solicitor  id  the 
progress  of  a  suit  from  the  client  whoxetained  himy  the 
former  must  sue  at  each  step,  or  oommetioe  an  aiettcm 
for  his- bill  just  before  the  eKpiratioti  of  six  years  $  dr 
whether  he  may,  at  the  final  terminatioa  of  the  suit, 
reeoter  the  total  amount  of  his  bill)  though  seiae  of  the 
items  were  incurred  above  sia  years  before.  It  is  sub- 
mitted, that  not  only  is  a  professional  man  nol  sa  bouad, 
bat  that  he  is  not  entitled  to  sue  for  his  charges  be4bre 
the  expiration  of  the  suit,  unless  he  has  withdrawn  bb 
senrices  on  treasonable  notice.  Late  dedsions  iHiTe 
established,  that  if  he  is  not  furnished  by  his  client  wMi 
necessary  funds  he  may  abandon  the  cause,  and  after- 
wards recover  for  his  services  during  the  period  he 
was  employed;  Vansamdau  v.  Brtnime{a)f  Rommm  v. 
Eatle{]b\  though  fbrmerly  it  was  held  otherwise^  Mfff- 
ieoai  v.  Soliom(m{c)*  But  he  must  give  timely  and 
xeasonable  notice  to  his  client  of  his  intention  sa  <o 
withdraw  on  that  account  before  be  can  so  sue,ibr  the 
contract  between  them  could  riot  otherwise  be  deter- 
minedf  it  being  in  its  nature  entire,  and  oontiiiiiiag  tfll 
due  notice  given  by  either  party.  Thus  ix^  Hobpr. 
Built  {d)^  where  on  the  day  bat  one  before  an 


(«)  9  Bingl  40t.  (6)  1  Aoody  &  »!  538. 

(0  Saber's  R.  172.    See  per  Lotd  £tfdn  in  OrmtuMv.  Bft9H,'Utt% 
37 1.    And  tee  1  Sid.  Si. 
(fi)3B.&  Adol.  350. 
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for  which  notice  of  trial  was  giveo,  the  attorney  abanw  )8M. 
doned  the  cause  without  giving  his  client  pDevWuf  '^'^^ 
Botite  b{  his  Intention^  it  was  held  that  the  client  was  and  Another 
eolitled  to  reoaver  i^ainst  the  attorney  for  damages  to  ^ 
whasb  he  had  been  subjected  by  his  default  tp  act  on 
hb  retainer^  by  instructing  counsel  to  defend  the  ^xuise, 
The  contract  of  the  attorney  with  his  client  for  con- 
ducting a  suit,  nearly  resembled  one  for  building  ^ 
ship  or  a  houie  &c*,  for  which  no  action  lies  before  its 
Qeiiipl«tion»  till  it  was  held  that  an  attorney^  on  due 
polioe  given,  might  rescind  it  for  want  of  funds  futr 
itished  him  by  his  client.  But  it  would  be  highly  pniSr 
chievous  to  bold  that  without  waiting  for  some  termi- 
nation of  the  cause,  he  might  sue  for  every  act  d^ne  by 
hint  in  the  course  of  it.  [Lord  Lyndhurst  C.  B.  While 
I  sat  in  the  court  of  Chancery  I  heard  a  motion  in  a 
smt  commenced  in  the  time  of  Lord  Hardwiche,  and 
wtuch  was  above  a  century  old.  How  could  it  be  exr 
pected  that  any  solicitor  or  succession  of  solicitors 
could  carry  on  a  suit  of  such  duration  without  receiying 
ydvaaces  from  the  various  suitors  to  corer  the  necessary 
disbursements  ?] 

Kelly  for  the  defendant.  Thecontractof  an  attorney 
or  solicitor  is  not  in  its  nature  single  and  indivisible. for 
carrying  on  the  suit  to  iu  termination,  but  is  an  underr 
taking  to  perform  certain  professional  services  while  he 
weamns  such  attorney,  or  solicitor. '  The  right  to  suq 
for  tbemf  accrues  from  time  to  time  as  they  are  executed* 
{Lord  Lyndhurst  C.  B;  Did  you  ever  kpow  an  instance 
pfai^  action  brought  by  aaattorney  for  his  serticesiua 
Cause,  while  it  was  still  pending  and  conducted  by  him  al 
the  attorney?]  No  case  expressly  decides  that  such  an 
action  would  not  lie ;  and  Vamandau  v.  Browne  shows 
that  an  attorney  may  recover  his  costs  before  the  suit  is 
terminated  on  giving  reasonable  notice  of  abandoning  \U 
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Ifi34       In  tibiitMae  TindalC.  J.  reviews  the  oaaes  wbieh^iiave 
^^^^^^      been  dted,  and  thus  notices  the  objectio]i>  diat  .to^at- 
Rnd  Anotber  torney  cannot  sue  for  his  bill  tiU  tlie  business  whioh'he 
^    *•  has  been  retained  in  is  terminated :  "It  would  be  long 

be&re  I  should  be  induced  to  assent  to  such  a^prs^ 
$itioa.  Suppose  the  employer  to  becvme  tiiscA^«nt 
while  the  attorney  is  engaged  in  a  long  and  difficult  mti 
it.  Wtould  be  hard  if  he  could  not  i^ecede-^TeBileMTrom 
smhan  enga^emeiat/'  The  chief  justice^  tedensadQriiig 
Lord  Eld(m*s  judgment  in  CressweU  v*  Byron  (a),  <oofai-* 
cides  with  the  opinion  intimated  by  that  learned  persotij 
that  an  attorney  oannot  retain  his  lien  on  a  'dieit's 
papfff^after  be  has  ceased  to  conduct. «the  cause^'iiis 
right  to  aue  for  past  servioess  after  aotibe  giTCtt/'MatidiB 
09  a  widely  different  footing.  ThefiuddtenebandoiH 
ffi^mbof  a  cause  by  an  attorney  is  a  good  defence  to  an 
i^^l^on  by  him  for  his  previous  services*  iiob  becauBe-the 
qontrfict;  is  a  continuing  one  to  carry  the  cause  tibrough 
to.  a  termination,  but  because  on  such  abandonment  has 
serf  ipea  become  of  no  value.  Evenif  reasonable  nodce 
la  necessary  to  the  maintaining  an  action>  it  is  not  fiari 
of  the.  causa,  or  right  of  action.  That  remains  notwith«' 
standing  3uch  notice  is  not  given ;  for  the  neglect  to 
d^yeir  a  signed  bill,  as  directed  by  2  Qeo,  S«  o.  9&^  till 
the  SIX  > years  were  nearly  expiredi  would  not  prevent 
tbp  attorney  from  commencing  an  action  so  as  to  pii&- 
vent  the  operation  of  the  statute  of  limitations.  No 
authority  can  be  cited  to  show  that  the  contract  to  be 
inpipUed  ftom:  these  circaiostances  is  entire  till  the  sliit 
is  .^etje^znined*  It  is  said  that  it  is  only  defeaeiUe 
wbfor^  ^he  client  does  not  supply  die  requisite  fiinds» 
butjtjwust  al9o<;eas^  at  the  death  of  the  attorney,  and 
his  repreisentatives  must  then  be  entitled  to  recover  pro 
rat&  fpr  his  past  services*    The  inconvenience  xif  loss  of 

(a)  UVcs«27l. 
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MecipiB^iagBMist  which  the  statiite  *wiid  mtieiided  '%6  VS&tk 

ffmad^  wSk  amm  whlere  fMiymetito  tak^  place  (m  'hc(Swni  _^^^ 

mtthetdeurseof  8«ite>irfUchlastinmyyeanr4           *  >'  '  utid  Aooaier 


ftieAards  in  teply.  The  deeiBion  in  SMjf  V.  IkiiU 
crndd  not  hove  taken  place  had  it  not  been  ebnsidei^d 
that theattoitieyV «oiitFact) instead  of  bemg divfaible'sft 
thetkakitageachl-atep  ta  continuing,  and  Aind^  hiftf' td 
Mnplelei^ofcuaiaoaai  unlbssdeteriamed'by  ri^A^ndMe 
Mtioe.  .  .  -    \ .'  '"■    ^ 

tlioird  liTiiDKVftsT.C*  Bw^Wei8>we  to  Mcede  to^ttde 
aigument  for  thecMfendant,  one  co]f«eqtf^(5ef  ^^nld'b^i 
tiair  clieBts'would  be  obliged  i;o  pay  off  th^tr  attOrMy's 
biik>  otlpaiA^lar  perioda,  instehd  of'b^hig^  abte  it3 
satisfy  thein  by  making  advanced  otf  account/  Bot  I 
oonsider  thkt  iviien  an'  attorney  itf  retained  Co  iih>ii^{rhf 6 
or  defcnid  a  caus^,  a  retainer  is  hiifplii^d  for  (b^'^bdle 
eaiUse,  and  a<  special  contract  arisen  to  carry  it  6n  td  Hs 
tenainatioi**  That  contract  canndt  be  |put  to  Md'to 
witboiUi  reasonable' notice:  It  is  unnefcb^sAtyh^t^'td 
dedde  what  notice  \vbuld  have  bebh  'i^ei)uired  in  ^is 
case,  as  none  of  any  kind  appears  to  hav^  been  ^iV^n. 
I  th^tefore  conrider  the  contract  to  have  befeii  *  c^n^- 
tinBiDgi  and  to  hate  remained  efith'e^  so '  th^t  thb 
stafti^te  of  hmitations  does  not  apply  in  hAt  bP  the 
action.  .  ••  i  .  •• 

Parkb  B.^  am  of  the  same  opinion.  I'liaVe  eVrtet^' 
taMSed  considetuble  doubt  oA  thisquesticmduHnj^W 
pfDgsBssoftheargtanent;  but  on  cohsid^ratioh'I  thitik 
ihat  the  dedsioDs  on  the  '8ub§^ct  may  be  expIaUida  ^oii 
onct  or  other  of  the  two  following ')^otmds :  eftDi^r  oW 
the  supposition  that  the  attorney's  contract  ii  ^peblal 
to  carry  the  suit  through  to  its  termination,  but  de- 
feasible on  notice,  or  that  it  is  "a  general  contract,  and 
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1804       .40  be  treated  as  such^    My  doubts  were,  undec  winch 

^p""^      pf  .th^se  deacriptioris  the  present  ease  nmst  be  classed; 

imtl  Another  but  I  now  .acquiesee  in  the  doctride  that  tbia  was  an 

Q    ^' ,        entire  contract  to  carry  on  the  suit  to  an  end,  though 

deft&sibie  as  abcrve  stilted.    Il  was  ancienll/  held  16  be 

to  entire  eontritct  of  which  the  attotney  could  not  by 

any  means  divest  himself;  but  the  greater  length  of 

suits  in  modem  times,  with  th^ir  very  increaml  eJSr 

panses,  have  occasioned  the  deoisions  that  the. attorney 

may  determine  such  a  contract  on  reasonable,  notiee 

given.  I  am  therefore  of  opinion,  that  as  no  such  noiace 

w^s  here  given,  the  contract  continued  entire.    Then 

the  statute  of  limitations  does  not  operate  as  a  bar. 

None  of  the  cases  are  irreconcileable  with  thut  doo- 

trine^  and  I  acquiesce  in  the  qpfinion  of  n^  bffotbers« 

.  ^hhAvn  and  Aldbrson  Bs.  eoncurred* 

Judgment  for  the  plaintiff. 


Dickenson  against  TsAavfi. 

A  plea  of  the  A  SSUMPStT  by  indorsee  against  the  payee  and 
limitations  indorser  of  a  bill  dated  20th  March  1826,  payable 

stated  that       (wo  months  after  date,  viz.  on  23d  May  1826.     Other 

the  cause  of  .  n     %       •    •  .  .  - 

action  did  not  counts  treated  the  instrument  as  a  promissory   note 

accrue  withm  j^awn  by  an  agent  of  the  Devon  and  Cornwall  minini^ 
six  years  next  j  e>  t> 

before  the  com-  company  on.  that,  company,  and  accepted  for  them  by 
JS^T Plain.  ^-  another  agent  of  the  company.  Pleas :  non  as- 
tiff  replied, 

that  the  cause  of  acdon  did  Mscrae  withinr  the  sk  yearly  &e.  :^-^Uekl)  that  witheot 
specially  replying  process  issued,  the  plaintiff  might  on  the  above  replication  prove  a 
9110  mifittf  tohiC^tf  issued  mfiim  (he  six  years,  and  produce  the  rolf  to  show  the  con- 
tinuances regularly  enfeiM  up  accordingly. 

If  continuances  are  regularly  entered  upon  the  roll,  the  court  will  not  look  at  any 
thing  in  order  t6  cotitAidicc  th«  ro)l,  e.  g.  a  writ  produced  to  show  that  a  ^^cond  writ, 
an  a/ias,  was  tested  oil  a  day  subsequent  to  the  return  day  of  the  first. 

The  cases  enumerated  by  3  &  4  Ann.  c.  9.  s.  1.  in  which  promissoiy  notes  signed 
by  an  agent  caniiM;  be  tttsigned,  are  iaf  cancet  onlyi 
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usi 


mtiipsit;  and  secondly,  that  the  Causes  of  action  did 
not  aeerue  within  six  years  next  before  the  eommenaf" 
meni  of  the  wit  Replication  to  that  plea,  that  the 
eausea  of  action  did  accrue  within  six  years  next  before 
the  cmrwienemnent  of  the  suit  At  the  trial  before 
BoUand  B.  at  the  London  sittings  after  here  MiebaelmoM 
Uamy  the  ibnr  firibwing  writs  were  produced,  arvd 
proved  to  have  issued.  First,  a  writ  of  quo  tninuiy 
tested  fflst  May  18S0>  issued  within  six  years  frottt  tte 
tin^  when  the  cause  of  action  accrued,  returnable  M 
9Mf  iWoy,  the  first  day  of  Trinity  term.  Ther  second 
writ  was  an  alias  quo  minus  tested  the  last  day  of  the 
same  teftn^  vis.  lOth  June  18S2,  returnaUe  on  tbo  first 
day  of  the  then  ne^tt  Miehaelmas  term.  The  thira 
writ  was  tested  the  first  day  of  Michaebnas  tdrm,  fe- 
toraable  the  first  day  of  the  next  Hilary  term.  The 
fourth  was  tested  on  the  kst-named  day,  and  retufftdbk 
Slst  January  18SS,  and  to  that  the  defendant  appeitred. 
The  plaintiff  also  produced  the  roll  on  which  con*- 
tinuances  had  been  regularly  entered  up  down  to  the 
defendant's  appearance.  The  declaration  yf^B  oi  tlihry 
term  1833,  3  WUl  4.  Orowder  for  the  defendant 
applied  for  a  nonsuit,  on  the  ground  that  the  iseeond 
writ  being  tested  on  a  day  after  the  return  day  of  tlie 
first,  (though  in  the  same  term)  was  not  connected  with 
the  first,  which  wae  not  regularly  contiiraed  down  so  as 
to  support  the  declaration*  He  cited  Taylor  ▼.  Gre* 
gory  {a)  to  show  that  under  such  circumstances  the 
statute  of  limitations  was  not,  upon  this  replieatieii^ 
barred  by  the  issuing  of  the  first  writ.  This  objection 
wan  overruled  by  Bolland  B.,  who  however  gave  leave 
to  the  defendant  to  move  to  enter  a  nonsuit^  and  the 
pioiatiff  had  a  verdict.. 

Accordingly  in  Hilary  term  Crowder  moved  to  enter 
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a  nonsuit,  stating  the  above  facts.  [Bayley  B.  The 
second  writ,  tested  on  16th  June,  being  an  alias  writ, 
must  have  had  a  preceding  writ.  The  case  cited  shows 
TfiAouE.  that  the  teste  of  the  second  writ  might  therefore  be 
amended  on  a  cross  motion  by  inserting  26th  May 
instead  of  16th  June.]  Secondly,  this  instrument  is 
improperly  declared  on  as  a  bill,  for,  being  drawn  and 
accepted  by  or  on  behalf  of  the  same  persons  (a),  it  is 
in  legal  effect  a-  promissory  note.  In  Robinson  v. 
Bland (b\  where  it  was  held  that  a  ma^n  was  liable  for 
a  bill  drawn  on  himself, .  this  point  was  not  taken. 
[Lprd  Lyndhurst  C.  B.  Suppose  an  action  by  an  in- 
dorsee against  an  indorser  of  a  bill  drawn  by  Evans  on 
and  accepted  by  himself,  could  those  facts  afford  any 
defence  ?  The  effect  of  a  man's  drawing  a  bill  on  him- 
self in  the  general  form  is  rather  to  produce  a  pro- 
missory note,  and '  might  be  so  treated ;  but  as  against 
the  party  who  indorsed  it  to  the  holder,  it  may  be 
treated  as  the  instrument  it  appears  to  be,  or  he  would 
be  burdened  with  proof  of  the  legal  effect.]  If  a  tenant 
for  life  grant  his  estate  to  him  in  reversion,  that  must 
be  pleaded  according  to  its  legal  effect,  viz.  as  a  sur- 
render and  not  as  a  grant;  Moorey.  Lord  Plymouth  (c), 
cited  in  Stephen  on  Pleading,  Ch.  11.  S.  v.  Rule  vi. 
[Lord  Lyndhurst  C.  B.  That  is  because  the  letgal 
effect  of  the  instrument  is  apparent  on  the  face  of  it 
and  known  to  the  grantee.  How  can  that  apply  to  a 
party  takmg  a  bill  of  exchange  or  an  mstrument  repre- 
sented to  be' such  by  the  indorser?  Bay  ley  B.  The 
payee  has  here  indorsed  the  bill  as  if  the  legal  obli- 
gation was  what  it  purports  on  the  face  of  it  to  be. 
The  holder  cannot  tell  that  an  instrument  looking  like 
a  bill  of  exchange  is  a  promissory  note  because  it  turns 

(a)  Tills  point  also  was  made  at  the  trial  and  reserved  for  the  court. 
(6)  Burr.  1077.  (c)  3  B.  &  Aid.  66. 
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out  to  be  in  fact  drawn  and  accepted  by  the  same 
person.  That  would  throw  the  onus  of  proof  on  the 
plaintiff.]  Thirdly,  if  this  is  a  promissory  note,  then, 
being  drawn  by  an  agent,  it  -is  not  assignable  within 
Stat*  3  &  4  Ann.  c.  9.  s.  I.,  the  company  not  being  a 
"  corporation*'  or  "  traders"  within  that  act ;  JDickenson 
T.  Valpy  (a).  [Lord  Lyndhurst  C.  B.  The  cases  piit  in 
the  act  are  instances  only.  If  I  authorize  a  person  to 
draw  a  bill  in  my  name  I  am  liable  on  it.  .  Bayley  B. 
The  point  decided  in  Dickenson  v.  Valpy  was  different. 
Here  we  are  to  consider  whether  a  mining  company 
was  such  a  business  as  would  impliedly  confer  authority 
on  one  partner  to  bind  another.]  Rule  granted  to 
enter  a  nonsuit  on  first  point  only. 

A  cross  rule  was  afterwards  obtained  by  the  plaintiff 
for  amending  the  second  writ  in  the  manner  pointed  out 
by  Bayley  B.,  and  making  it  conformable  to  the  roll,  if 
necessary. 

I).  Pollock^  Kelly  and  J.  Wilson  showed  cause 
against  the  first  rule,  and  supported  the  second.  I'he 
roll  removes  all  objections,  for  it  is  right  from  beginning 
to  end ;  and  the  process  appears  on  it  to  be  regularly 
continued  down  to  the  defendant's  appearance.  The 
defect,  if  any,  is  on  the  writ  only,  and  cannot  affect  tho 
roD. 

Per  Curiam. — ^If  the  roll  is  right.. we  cannot  look 
at  anything  else,  or  allow  it  to  be  contradicted.  They 
then  called  on 

Crowder  and  Follett  to  support  the  rule.  Under 
this  replication  the  plaintiff  could  not  give  evidence  of 
process  sued  out  within  the  time,  or  of  ^he  entry  of 
continuances  on  the  roll,  the  quo  minus  not  having 

(a)  10B.«{Cr.  Its. 


'  IF. 
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IHOf.  b^n  replied  specially.  [Parke  B*  after  confemiig 
with  BoUand  B.  It  does  not  appear  that  this  objeotion 
was  distinctly  taken  pit  the  trial.    It  should  have  been 

T»4cvv.  go  taken^  for  the  plaintiff  might  then  haye  given  evt- 
daiice  of  an  acknowledgment  of  debt  made  within  the 
W.  years.  It  is  clear  that  under  a  general  replication 
to  a  plea  that  the  cause  of  action,  arose  within  six  yeara 
from  the  exhibiting  of  the  bili^  the  plaintiff  was  bound  to 
reply  (lie  proeessi  and  could  not  otherwise  give  evidence 
of  its  having  h^en  sued  out  before  the  exhibiting  the 
hill.  If  without  doing  that,  he  only  took  issue  on  the 
plea,  the  only  question  weuld  be,  whether  there  has 
been  a  promise  or  c^use  of  action  within  the  time.  But  it 
makes  all  the  difference  in  th|s  case  that  the  plea  alleges 
diat  tb^  cause  of  action  did  not  accrue  withm  six  years 
neiLt  before  the  commencement  of  the  suit;  for  if  the 
de^ndsnt  choose  to  plead  in  that  form,  it  appears  from 
Beardmore  v.  Rattenbury  (a),  that  the  plaintiff  may 
reply  generally  and  prove  the  writ,  which  is  the  com- 
mencement of  the  suit.  The  cross  motion  seems  to  me 
unnecessary.]  Beardmore  v.  JRattenbury  was  the  case 
Qf  an  original  writ.  [Parke  B.  assented.]  When  the 
de&nd^nt  speaks  of  the  '^  commencement  of  the  suit/* 
it  must  be  taken  to  mean  the  usual  commencement  in 
point  of  law.  That  was  primft  facie  the  ''exhibiting  the 
bill."  The  replication  should  show  that  the  process  is 
intended  to  be  treated  as  the  commencement,  and  what 
process  it  is*  '  Now  here  the  fii^st  writ  Is  not  connected 
with  the  present  action.  Does  not  section  10  of  the 
uniformity  of  process  act  (which  passed  33d  May  ISSft,) 
apply  to  the  process  subsequent  to  that  date  ? 

Parke  B. — The  general  rule  before  the  late  statute 
for  the  uniformity  of  process,  2  Will  4.  c.  S9.  was,  that 

(a)  The  report  in  1  D.  &  R.  S7,  sets  forth  the  plea.     See  also  5  B.  & 
Aid.  459. 
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the  plaintiff  might  elect  whether  he  would  treat  the  1884: 
fiKng  or  exhibiting  the  biU^  or  the  saingout  the  writ^  as 
the  "  eommencement**  of  his  suit  (a).  If  he  elected  Jo  *"."1,' 
rely  on  the  process  as  the  beginning  of  his  action,  then,  Teacue. 
if  the  defendant  pleaded  that  the  action  did  not  accrue 
within  mx  yenrsfrom  the  time  of  exhibiting  the  billg  the 
plamtiff  was  bound  to  state  the  process  in  his  repli- 
cation; but  if  the  defendant  pleaded  generally  that  the 
aefiiHi  did  not  accrue  within  six  years  from  the  com- 
mencement of  the  suitf  the  plaintiff  could  not  properly 
reply  to  the  process,  but  might  reply  generally,  taking 
issue  on  the  words  of  the  plea,  and  giving  the  process 
in  e?idei|ce  to  show  what  was  the  true  coromencenYePt 
of  the  suit.  Th^  plaintiff  h^d  a  right  on  this  repli- 
cation to  insist  on  the  ijuo  minus  being  the  '' commence- 
ment" of  the  suit;  though  it  would  have  been  different 
had  the  plea  been  "  before  the  exhibiting  of  the  bill." 
The  rule  for  the  nonsuit  must  therefore  be  discharged* 
The  rule  for  amending  the  writ  being  upnecessaryi 
must  also  be  discharged,  and  with  cost«. 

On  the  other  point  we  can  only  look  to  the  record, 
and  must  take  it  to  be  true  without  suffering  it  to  be 
disproved  or  contradicted*  The  uniformity  qf  process 
^ct  does  not  apply  tq  process  issued  before  it  passed. 

BoLLAND,  AldersoiT,  aftd  GtJR^rEi  Bs,  concurring. 

Rules  dischaiged  accordingly  (&)•    « 
(,)  Sep  |5  Burt,  srr, 

(jk)  flioce  ^  Will.  4.  c.  89.  the  writ  of  tumroont  or  capUt  ii  the  cqm- 
menceinent  of  e? ery  penonal  fiction ;  Akion  v.  UnderthiU,  ante,  Vol.  Ill, 
487  i  Thmptan  t.  J)ka$,  id.  87^. 

See  Brmthwnie  v.  Lord  Jdont/ard,  atUe,  t76. 
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1884. 
^^-~^''  PoRTEE  against  Cooper.  .  | 

An  indict.  A  gSUMPSIT.  The  plaintiff  had  indicted  Ae«fe. 
cuted  b^  the  fendant  for  a  nuisance  at  the  April  qoMU^  tMis- 

SSt  the  *^*  *^^  *®  county  of  Wareester^  in  1838.'  «ic  de- 
defendant,  for  fendant  proposed  to  plead  to  the  juHsdiction  of  the 
havin^been  ^^ourt,  but  not  being  prepared  so  to  ^lead,  o^  to  ddfeM 
returned  a  at  the  Jufy  quarter  sessiouBy  the  foll0<«^mg  raeiMrandilm 
quarter  ses-  ^AS  indorsed  by  the  counsel  on  each  <6idei  oi^  theftr 
sions,  was  tra-  brf^ft  „j  g}g„^  by  t^em  I—**  Traversed'  to  the  tiW* 

verMd  to  the  .        ,  i       ,   -•      i  .       ^ 

ueit.   The      oesnons  by  consent,  the  defdMdnt  pnying  Cm  MbtB^dt 

iot'lS^^  Ae  day,  including  counsels'  fees,  the  prosecutor  ^Mbg 

to  plead  at      a  copy  of  the  replication  one  mohth  before  the  ilext 

the'second  °    seasions."      There  were  six  special  <^ount6  on^-thfe 

Muionsat       mettiorandum,  and  a  aeventh  on  ta  account  stated* 

practice  he      Plea:  general  issue.    At  the  tridl  before  P^iesan  J* 

was  bound  to   ^^  ^he  last  Litit  assises  for  Worcestershire,  the  abaTC 

do ;  upon 

which  the        fiicta  appeared.     The  original  indictment'  wai^  prc»- 

Se  proslcutor  ^"^^^  *^y  *^  ^^^^^  ^^  ^^  I**^  *^  Support  of  tile 
said,  he  should  special  countSi  indorsed  ''a  thie  biU;"  but  it  being 
ment  for  "want  objected  on  Ae  authority  of  -Hea?  v.  Smith  (tf),*  Aat  it 

of  a  plea,  y/f^  i^t  admissible  to  prove  an  indictment  preferred 
unless  the  de-         ,«,  «  •  *  %  .\»  «% 

fendant  would  And  found  at  the  sessionsi  without  a  caption  formally 

P?y.'**V^*^*'*    drawn  up  of  record,  the  learned  judgis^  assented  to 

ri:sf£!  (.)8B.«cCr.34t. 

roust  either 

plead  and  take  his  trials  or  might  tmverao  on  the  teans  proposed  hy  dhe  pr^MScalor. 
The  parties  having  cofpa  to  an  amementp  their  pouniel  sigaed  the  foltowti^  m^ 
iDorandnin,  indorsed  on  their  bri^s:  **  Traversed  to  the  next  sessions  bj  conseDt, 
the  defendant  paying  the  coets  of  the  day,  inoluding  counsel's  fees,  the  prose^uQoir 
giving  a  copy  of  the  replication  a  month  before  the  sessions/'  The  costs  were 
afterwards  taxed  by  the  derk  of  the  peace,  and  the  allocatur  served  oh  the  de^en^*' 
ant.  When  applied  to  for  the  amount,  he  objected  (o  tsro  items,  which  iv^re  ff)il»* 
quished  on  behalf  of  the  prosecutor.  The  defendant's  attorney  oflfered  at  that  time 
to  give  his  check  fot  the  residae,  but  did  nor>  it  not  being  pi«aM'  ioii  Os  ii  kiAs^ 
quent  application  for  payment,  defendant  desire^  prosecutor's  attorney  to  ^  wp^  io 
Mr.  B,  who  received  hu  rent*^  and  ke  would  arrange  or  pay.* '  Held',  that  the  arrange- 
ment between  the  parties  at  the  sestions  bound  the  defendant,  as  an  agreement^ 
independently  of  that  subsequent  order  of  the  .court  which  sanctioned  it;  and  thoe- 
fore  that  the  agreement  taken  together  with' the  promise  to  drrange  and  pay,  after 
ascertaining  the  amounti  aflforded  evidence  for  a  jury  of  an  account  staled. 
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the  objection,  and  the  special  counts  were  abandoned.  183A. 
The  evidence  in  support  of  the  count  on  an  account 
itetedi  embmced  the  facts  above  stated.  It  was  {|^so 
BbowQ  that  in  the  afternoon  of  the  second  day  of  the  July 
setsionBi  the  counsel  for  the  prosecution  insisted,  that  by 
tlie  praetiee  of  the  sessions  the  defendant  ought  to  have 
fiM  his  plea  on  the  morning  of  that  day,  and  that  he 
should  presB  for  judgment  as  for  want  of  a  plea,  unless 
dm  defendftDt  would  pay  the  prosecutor  his  costs  of 
the  day.  The  court  of  quarter  sessions  decided  that 
the  defendant  must  plead  and  ti7  forthwith,  or  that  be 
traverse  tp  the  next  sessions,  on  payment  of  the 
;  oi  the  day.  .  The  defendant  being  then  presiding 
as  chairman  at  the  trial  of  prisoners  in  another  court, 
his  attorney  went  thither,  and  having  consulted  him  on 
the  sttlqect  returned,  and  having  assented  to  traverse 
on  the  above  terms,  the  memorandum  declared  €«i  was 
signed  as  before  mentioned.  The  following  entry  was 
afterwards  made  in  the  book  of  the  sessions :  **  Hex  v. 
T.  B.  Cooper  and  71  Evans.  On  the  motion  of  A.  J3. 
oounael  on  the  part  of  T.  B.  Cooper  and  71  Evans, 
against  whom  an  indictment  was  preferred  at  the  last 
£ia$ter  sessions  for  a  nuisance,  and  with  the  consent  of 
C.  D.  counsel  on  the  part  of  the  prosecutor,  it  is 
ordered,  that  the  trial  of  the  said  indictment  be,  and 
the  same  is  hereby  postponed  until  the  next  Michael^ 
mas  general  quarter  sessions,  on  payment  by  the  said 
T.  B.  Cooper  an4  T.  tlvans  of  the  cosfs  of  i\i^  Hjiy,  tb  * 
be  taxed  by  the  deputy  clerk  of  the  peace;  and  it  is 
further  ordered,  that  the  prosecutor  do  deliver  to  the 
defendants  or  tlieir  attorney,  a  copy  of  the  replication, 
at  least  one  month  previous  to  the  next  general  quarter 
sessions.*'  The  deputy  clerk  of  the  peace  taxed  the 
prosecutor's  costs  of  the  day  at  43/.  85.  A  copy  of  the 
bill  and  allocatur  was  sent  to  the  defendant's  attorney 
previous   to   the   Michaelmas  sessions,   and    payment 

VOL.  IV.  H  H 
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requested^  but  he  replied  that  the  deftodani  propdied 
to  take  the  opinion  of  the  court  at  the  next  Betoi6n«/afl 
to  the  costSi  about  which  there  was  sdtte'tnSittfDe. 
When  the  indictment  was  called  on,  the  ptos^iiaMu 
counsel  requested  to  know*  what  objection  th^re  *wat 
to  paying  the  costs ;  to  which  it  was  answered,  that 
l7.9«.  too  much  had  been  allowed.  It'  was  prapiMed 
to  refer  the  bill  back  to  the  deput]^  clerk  of  the  p^aee ; 
but  on  the  prosecutor's  attorney  consenting  to  dianRow 
the  above  items,  the  defendant's  attorney  publfcly  pto- 
tnisedto  give  his  check  for  the  balance  before  he  feft 
iiie  town.  Not  being  pressed  for,  it  was  not  ^Ven, 
and  he  afterwards  refused  to  give  it.  The  QefenA^tit 
And  the  prosecutor's  attorney  having  conversed'  toge* 
ther  on  23d  November  1832,  the  former  deshred  the 
latter  to  apply  to  his,  the  defendant's  attorney,  who 
received  his  rents,  "  and  he  would  arrange  or  pay ;" 
biit  on  application  made  accordingly  to  that  gentleman, 
he  refused  to  pay.  The  defendant's  counsel  contended, 
tnat  these  facts  were  not  evidence  for  the  jury  on  the 
account  stated,  but  Patteson  J.  overruled  that  objec- 
tion^ giving  leave  to  move  to  enter  a  nonsuit.  He  then 
summed  up  the  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  41/.  \5s,  on  the  account  stated. 
Maiue  afterwards  moved  according  to  the  leave  re- 
served, "on  the  ground  that  there  was*  no  evidence  of 
an^  sum  due  from  the  defendant  to  the  ptaintifT,  which 
could  be  recovered  on  the  counts  for  an  account 
stated;  and  Emerson  y . Lashley  {,a\  Fry  \.Maicotm(b)f 
Varpehter  v.  Tfiornton  (r),  Smitli  v.  Whaltey  (rf),  were 
cit^d.  [Lord  Lyndhurst  C.  B.  No  action  could  have 
been  maintained  except  on  an  express  promise.]  A 
irute  having  been  granted, 

"'C«y2^H.  Bla.  248,     •  (^V4taanltd5.  '    '       ' 

(c)  3  B.  &  Aid.  5S.  {i)  Z1^.U  P.  464. 
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Taff(mr4  Serjt.  R.  V.  Richards  vand  G.  T.  White 
sbof^^  Cftuae.  In  Emerson  v,  Lashley  it  was  h^Id, 
tbfjt  not  actiqn  would  lie  to  reooyer  costs  ordered  to  be 
paid,  by  w  inti^rlocutory  rule  of  the  minor's  court  i  but 
tb^t  deosioo  cannot  apply  in  the  present  case,  the 
plaiQtiff  mod  defendant  having,  through  the  medium  of 
th^iiT  counsel^  pfevipusly  entered  into  an  agreement,  to 
which  thia  order  of  quarter  sessions  was  merely  ancillary 
AUd  Qopfi^rmablej  without  proceeding  from  the  breast  of 
the  court^aa  in  JSn^ersan  v,  Lashley,  The  following  terms 
indoraed  by  the  counsel  on  their  briefs,  and  mutually 
signed  by  themt  **  traversed  to  the  next  sessions  by  cop- 
Mi^  the  defiant  paying  the  costs  of  the  day,'*  cpnsti* 
Uxtfi  a  di9t}nct  agreement  by  the  defendant  for  paying 
tbos^  costs,  in  consideration  of  the  forbearance  exercise4 
by  the  plaintiff,  in  consenting  to  a  traverse  to  the  n^i^t, 
viv.  the  third  sessions.  The  consent  of  the  counsel 
appearing  on  the  brie&,  was  evidence  of  that  agrees 
ment,  from  whatever  source  the  consent  proceeded. 
Then  an  action  was  maintainable  on  it,  whether  the 
quarter  sessions  made  an  order  in  conformity  with  it  or 
not,  and  whether  that  order  could  or  could  not  be 
enforced  otherwise  than  by  attachment.  In  Went" 
worth  V,  Bullen(a),  Mr.  Justice  James  Paris  sai^, 
*'  Now  though  there  is  no  remedy  for  disobedience  of 
a  judge's  order,  as  such,  by  one  of  the  parties  against 
unother  by  action,  but  by  attachment  merely,  yet  if  it 
be  made  by  consent  of  both,  and  is  founded  on  a 
binding  agreemeQt,  an  action  will  not  the  less  li^  upon 
that  agreement,  though  it  have  also  the  additional 
sanction  of  a  judge's  order.  The  contract  of  the  par- 
ties is  not  less  a  contract  and  subject  to  the  incidents 
of  a  contract,  because  there  is  superadded  the  com- 
mand of  the  judge.  The  case  of  an  agreement  to 
refer  by  order  of  a  judge  is  a  familiar  instance,  many 

(o)  9  B.  &  Cr.  850. 

hh2 
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°?v"      ^liihtiflT'Ws'  dbstfe'of 'the"ajry;  oii'gddaiiWftsiaferJflon. 

■mva:- UiMt  t^se/^tmn^ 6^ttia:'hta  6«eii'i#bh; 


ccJsVs  ofiKeackoii;  iitiS  '6f77.  lift.'«i^^^A^  ii<»|ffy«l^'fi» 
tlie  Viile'."-!tV  was  'Yi'eia' 'ih'<Ji ' muk^Hdkm^'ih\eti& 
uito"i>V  ttie'dbifcndail't'  w^as  sddi^^s'tfo  b'dhstitul^it'U^ 
provable' under  "the'lclbniiliiyiitiii|  thiit'  tH^"'(^«AWibHt 
iavin'g'ngfeed  'iipori  good  iJonstdei-iiflorf  '<b"]pky  'w1h(.lt 
8liouia"6e'tound"  due 'fiir'  t^e  '^WJiitflf'rf'' ttdsts,  'Mlt 
master's  allocatur  operated  a's'iiil'aWiVci:''  TU'dy^Jdh 


tirtels,  and  declare — -   ,- ,  — 

''fferd  slipicieW' ewdeiice'  'of'  L"  knhiekli6^t  '«iibUrtt 

ill..,-. J.     ../Ti    ..I    ..    .    . .  i  ♦'  .  •#.    . 


not.    Tiie  w^iglit  of  evidence  nededsafy  to  inain^m 

lmi(iv-fi    in;    t.un.i       ,<l       , '•  -    "tj -i*-^  <   •.*'/-    Hn*j   •jii',  - 

such. a  count  may  be  estimated  frofn  that  admitted  m 
'j^les.^  O'ih^'dfd)^'  In 

tliat  caJBe,  tlieS  detenc^aht^  alTte'r  he  liad' relied  iti!d  ttiken 
away  certadn  trees  of  the  plaintifT,  had  verbally  ad- 


(«)  f  Bi  &  Adolv  779.  (b)  See  pMi,  p*  6St. 

(e)  13  Cait,  949. 


H^^l  »!vj^,Jw.4vm|..  Wiped,  ^o  ,pjfjf„^,p5{^{jj,  sijjMj/or        J8g4. 

^R\¥^m^  ,^}ff^9}iPA^4.  ^pjsm^pmh  hhhm: 
Mjhpfl?)  ^Vi^4-.(<»' j?^>»ft  t^fiyg|i..t.Vf,:gi^^f''.,  Ifci* 

Tfi*gW^,a«Wf  l^mjupfifl  th(|fj|j^  ijpQ^nj  y»h«;h  the  ,4efena. 
f)He.  ,>te  •>BSfittV|»s  ,,«jhe  ,pfecis^  ^moupt  whi£|j  wps 
.tfi  %.»^P''f • ,. :T<ie  ijarty^  ijec^,  np^.flft  jnto 'tjie  cpHsi- 

but  the  parties  had  met  and  s^ttlecltm  accountrtnouan 
vithpMtivri^pgk  it  vasL  saiclto  he  anew  cause  of  action ; 

[?F*fi  ?i„^?,4M«  a  sum,, of  mon^X.,'P,  .Y.''S.  ^^^3T 

wsM  .fH^)9fl^  %,|f.,h«ii'»«.  !^.^!^%"  ?=f?nw  t£1" 
W,.,^p)a.  .??«'e..„}>«,..?«f,^';««f,°  ,fp.;P«y .;,^«  :=?«« 

ifi  th^  trisil  WAS  poatuoncd..  By .  stating  an  accouTlt 
yitlt  a.  {^eri99P,  ^lie  a^f(^na^nt  may  recognize  a  title  m 


(a)  10  East,  104.  (/i)  5  M.  &  S.  6j. 

(r)  13  £fitt/e49»  (<f}  13  Pri.  «i^2,  ^  8iAiw4t  Stuij3»?(  ;a!PO. 


462  CASES  IN  EASTER  TERM 

16S4*       account  stated^  though  he  could  not  have  sued  on  the 
p  ^  original  contract;  Peacock  v.  Harris  {a). 

«•  A  nonsuit  cannot  be  entered^  for  the  original  indict- 

^^"''  ment  found  at  the  sessions  was  improperly  rejected  in 
eridence.  Rex  v.  Smith  does  not  apply.  Thd  court 
intimated  that  they  would  hear  the  arguments  !n  sup- 
port of  the  rule;  and  that  if  they  prevailed  against 
those  which  had  been  urged,  the  plaintiflTs  counsel 
should  be  heard  on  the  point  last  raised. 

Maule  and  Curwood  contr^.  This  action  Is  not 
maintainable  at  all,  either  on  the  special  counts  or  the 
account  stated.  Here  was  no  agreement  to  pay  a  cer- 
tain sum  for  costs,  or  to  pay  the  costs  to  be  afterwards 
ascertained*  For  the  result  of  the  evidence  is,  that 
the  parties  appearing  in  court  by  their  counsel,  an 
arrangement  was  consented  to  between  them,  to  ad- 
journ the  hearing  on  certain  conditions.  But  that 
arrangement  could  only  be  carried  into  effect  by  sanc- 
tion of  the  court ;  their  order  being  as  necessary  to 
perfect  the  arrangement  of  the  parties,  as  the  consent 
of  the  latter  was  to  making  the  order  by  the  court. 
The  agreement  by  the  counsel  representing  the  par- 
ties, was  only  to  postpone  the  trial.  If  that  could  be 
sued  upon,  the  action  would  be  for  not  consenting  to 
the  oflScer  drawing  up  the  order  of  the  court,  embody- 
ing the  above  terms.  [Parke  B.  The  meaning  of 
Wenhoorik  v.  BuUen  was,  that  the  remedy  is  not  con- 
fined to  actions  on  agreements  entered  in  under  stat. 
9  &  10  TT.  3.  c.  15.  s.  1.,  but  extends  to  orders  of  re^ 
ference  drawn  up  independently  of  that  statute.  The 
argument  now  raised  would  apply  if  the  contract  were 
only  to  adjourn  the  trial,  but  it  has  been  contended  to 
have  been  for  payment  of  the  money  by  the  defendant 

(a)  lOSiut,  104. 
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m  qpps^c^j^ration  that  tlw  plaintiff  fYoiild;  iiorego.  bii       IBM* 
right  of  insisting  on  a  i^ial  at  the  tbea  «»ktifig  qiiart«o      ^"^ 
se^aio^q^  ^nd  p09tp0ning.it  to  the  nwt«    Ca^ea-Were  w 

dtfd.tp.8)io)f  that  tbis  was  an  agreement  Jto>pajibe  Qowm^ 
C09i8  of  ;t)ie  day.  secured  by  this  order.]  The  iiidMM^ 
m^iit  of  cpuo^el  was  merely  an  instruction  to  the  ^offiofi 
to  dmw  1^  the  ordexi  and  ancillary  to  it^  if  theiagreet 
rnent  iras  only  that  the  parties  ahould  put  tbeviadMfti 
in  a  situation  to  be  bound  by  a  rule  0f  the  4QMt  of 
quarter  sessions.  [Parke  B.  The  only  question  isi 
whetjier  there  was  evidence  to  go  to  a  >uryi  onvthe 
count  ataJ^ng  an  account  stated.  If  therb  was^  tlw 
meiining  of  the  word  "  arrange"  being  equirooal/  the 
s^nte  in  which  it  wfis  used  was  for  their  decision.]  -  It  iA 
submitted,  that  the  facts  proved  afford  «iodviden«e»ttt 
go  to  the  jurys  for.  the  defendant  merely  referaed  .to 
his  attorney  to  see  wlietfaer  be  would  arrange^  or  )iay% 
[Parke  B.  His  attorney  was  mentioned  as  the<  pcffson 
who  received  his  rents.]  Perhaps  these  expre^seiont 
of  the  defendant  would  have  been  sufficienli  evideooe 
if  it  appeared  that  an  action  w^s  originally  maiiitM»<, 
able.  But  the  agreement  on  the  other  mde.  ;i&y,tfiat 
even  before  these  expressions  pf  the  d0&Adaiit,  iht 
action  could  not  be  supported*  Those,  eiipressions  ave 
sufficient  to  enable  the  plaintiff  to  recover  on,  an 
account  stated.  But  it  would  be  dangerous  to-hcM 
that  a  mere  statement  by  the  defendant  of  iihe  aibowl) 
in  dispute  should  confer  a  right  of  action,  where -theit^ 
was  no  ground  on  whidi  it  could  hav«  beveu  forevioufiljft 
supported*  No  such  position  as  tba^  contendfid  for  ia 
established  by  Knawks  v.  MickeU  or  P^ococh  v«  MmtvU* 
[Parke  B.  It  comes  to  this,  whether  an  action  eoii)d 
be  sustained  on  this  agreement,  when  execucen^to 
recover  the  oosts?  It  is  not  contended  that  the  party 
could  sue  if  there  was  simply  an  order  of  court,  without 
an  agreement.    There  would  be  difficulty  in  sustaining 


4m  ^  t  KASllS'  14/  EASTER  TJSJRU  . 

l^^f       t^bei*laflt(  cOiiiit)<ifUhD'otrigii)ff)tdcmiild  CDtddi  anly^be 

^"'^^^^'^      enforced  bir'attarfbmtntwl  -•  •>  ri'"  .-.n..j>    -    i-.i'-m 
^^^^^'^       .     -.       I. 

Cqor^iv.      ^  (PARflc«  B*^i  tbii^4biB  nOe^o^ght  bo  beicUicharged, 
atifd  that  'tdiev^'was  «ViileiiC8"feriai  jiuey  ki  tnffKiftiqf 
the  i^oUfvtt'Oiv  the  iaccdilnt>dtatedi.::I  agrees  with,  ithot 
'nly>4)nHhl3ifi  lil/d^on  biis  s^It  diieing -iUe  larguaaoalf 
tliabinahotlaltclb  eaElSB'tbe/oourtsilalav^'defriatod  ivery 
fiii^||fr<»ii!<thei taibaHiDgi iteiiieriy  iawifibMl/Ao/adTa^BCVuot 
Mtshdilii    ITfae  preaeilti  nldel(lak)eib9.be/thii/ltbi[|<|fta 
'fttisd  Md-oertaiii^Biitn  iaiadmUtadttoilK  .daraKto^js^j^lain- 
tfffy  fov  whkbairattiQn^wouilidi'iiVy  th0trwi{L>fa^  wtidlutoe 
'  §(ifi*a^juky  in  supperl?  of'  :a>cwo&'OAf lan'  Qodonii&istaii^d. 
*  Heke  was  a^ooaditional .  admUsioik  by.,  tjhe  defbodant:  pf 
ateiambuilt  puavlou^ly  <4dui&y  for  oilIy.itw(».of  the  j^ems 
<«lttofwed<on  taxiditm.hy  thedesputy -elerkof  the  .peace 
irecs  (objeetedj  to  by  ttae  d^fdadont^  afid<  vmi^e  tgtvien  up.by 
the  plaintiff  without  sending  them  to  a  proposed  new 
"tiKalioii.  -    The  uaUocatur   bad  Ixiade.tbe'/defiiitldant 
i  «HMjr&  of  Abe  »lMnoiMiti  ta;ced(  by.'  tbe:qii4Qter)ae88i0iis, 
Olid  okimedby  .tbe!f>kidtiflf;  so  thut  ,wlien  (Milg  «ub- 
' uecluonftly  ap^ied  lotiio p&y»  he :said*  '\OfO'taMr* BmU 
<vfk^  ffteetres' my  irenta^  imd  he  will  afiange  or'  pagr*" 
Tiiefim^iiiiig  of  those-  expret^bns  wa9.okarly  foP'  the 
^  Jiioy.t|o  jcomJidev^aBd  td' decide  on  whether  .they!  did 
•iidt>i<amou»t..to  Kn  (admiaBion  o£  Uability  under. ^e 
'  lagoseBudQ^^ .and  a  promiae  to.  pagr.tki^  ^iHti  soidivet   : 
That  brings  us  to.  the  queationi'.whetb#i!>aiii action 
was  originally  maintainable  in  this  case,  as  on  an  agree- 
iitentS.'  tif  (thete  .wasrtnerely  tan  inteftjloeutoryi older  of 
i   seasic^^  ilshoi^ /have' been  of  opinion  .thai  it iwould 
'/not*'  i»To'i^^e  ouC  tbalt Jt  wouId>  ao  agreenicnt  be- 
'  itweaatbe  pairiiasfmu8tbe.sfaowi)«;;  That  hens  49pends 
•  .ciniwbat,.oQOuri;ed.at  the  ae«aiotiS|  and  it  .seems  4o  roe 
'  1  that  what  did  take  place  there,  wuuld  have  avibunted  to 
>  an.agreement  beiweeii  the  partis  iodepcctdeolly'  of  the 
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order  'of  dotirti  '  The  defendant  was-  bound  to  plead  at       |  gg^ 
the  second  sessionsi  but  was  not  ready  with  hts  plea,      ^^i^^"^^ 
The  prosecutor's  counsel  stated  in  court  to  the  effect       Po^^^R 
ihatihdfliitoidd'tbeit.  press  for  judgaieilt  fof  want  of  a      CoovEn, 
'^\mp(fSimt  is,  that  he  wouU  not  forego  has  vigbt.ta  try 
^'dial'(8esrioii8))>  unless  >  the  defendant  would  pay  the 
pvoacttutor  'bk  oasts  of  the  day.    The  icourt  seeihato 
{laiveiuitioiated^'thiBt  iif  tho'  parties  did  not  come  to 
^temsy  they  wimdd  esforoe  the  righ4^  of  the  proseoutpr. 
itrpttiithia^i&iiegatiatioD  itodk  place»  wbieh  ended  in 
an^iigveelnaiilyainoiuiltaig^  thisythat  in  bonsidcmtion 
)tlnti4h«  p^dseeutokr  woidd  forego,  hia  right  to  imdst  on 
.ithli^j<IefinidaHt's:  pleading  ininiediatelyy  the  defendant 
'|>itnAlsed^ 'bo  ipay  dMi  proaecntor  his  costa.      That 
'a{»|)ieav^^  tfo  me  ta  he  a  binding  contract,  wholly  inde- 
'peifdent'oFtbe  order  of  sesaiona;  then  an  aotioo  ought 
•.l!0<ttMdnl«ined  on  it^  and  this  rule  imist  be  disehaiged. 

>  'BottaN0  B.^^Had  no  agreement  existed^  so  that 
die  case  depended  wholly  on  the  order  of  sessieua*  I 

•«hoidd  have  been- of  a  dtffbmt  opiniori^.  But  there 
wak  0videAce  of  a  distinct  agreement,  and  the  defend- 
ant being  aware  of  the  soro  claimed,  referred  the  plam- 
liff  to  his  attorney,  saying  ^^he  would  arrangeor  pay." 
The*  meaning  of  those  words  was  for  the  jury,  and  I 

>  'fhink'  they  have  aissigned  ^em  the  fair  cooatvuotion. 
The  plaintiff  is  therefore  ei^tled  to  retaia  hia  verdict 
tto'the  count  on  an  account  stated. 

'Ai>i>£itflON  B^ — I  am  of  the  sameopmion.  >   The 

^mtfre  reeent  eases  haye  certainly  established,  that  a 

-  tdnat  on  an  aecount  stated  will  be  supported  by  evi- 

A^ide  that'  the  defencUmt  admitted  a  certain  sum  to'  be 

'Me  io  respect  of  a  demand  for  whioh  an  action  would 

'  lie^M^Tben  was  there  such  a  demand  in  this  case?    It 

IS  saidy  that  no  action  can  be  suppoi^ted  oh  an  inlerlo- 


466 


CASBS  m  EASTER  TERM 


lasA^ 


Porter 

V. 

CooPM. 


culory  order  of  a  ooiiurt.  But  vImA  the  qouit  of^  iqvM* 
ter  sessions  did  in  this  case  aii«)unto  toao^jomretthaii 
iatimating  that  they  would  tiot  object  to  any  ptri^ge- 
meot  made  by  agreement  befcweea  die. parlies.  Tbe 
arrangement  made  was  entered  into  by.  tirtue  a£.tbs 
agreement  and  consent  of  the  parties*  All  d^fMrnds 
on  that  agceement,  though  its  terms  were  aftenvMrds 
sanctioned  and  assented  to  by  the  court.  Tbe  MnatO 
be  paid  for  oasts  was  afterwaida  aeoertained^  sutd  bmig 
made  known  to  the  defisndaat#  was  spoken  i^i  by 
him  in  terms  affording  evidence  of  his  pnvuse.^p 
pay^  I  concur,  therefore,  in  opinion  that  on  iheae 
facts  tbe  count  on  the  aoeouni  stated  waasupiKorte^ 


GuKNET  B.  concurred* 


iUde  discharged. 


Af  BSTAYBR  ilgmmii  Bioasi. 

«f!r"l«'''"  T|EBT  on  a  bond,  dated  10th  October  182G,  in  the 
ot  a  money      .  §M     .  • 

bond  was  for  penal  sum  of  2000/.y  conditioned  for  paying  to 

?la"fiflf  o°  an  the  plaintiff  an  annuity  of  150/.  by  quarterly  payments. 


The  breach  laid  waS|  that  previous  to  the  action  seve- 
ral quarterly  payments  were  due  and  in  arrear.  P}ea: 
non  est  factum.  At  the  trial  the  plaintiff  had  a.  ver- 
dict, subject  to  two  points  reserved,  on  which  the 
defendant  had  leave  to  move  to  enter  a  nonsuit  \  firsts 


annuity  of 
160/.  by  quar- 
terly pay- 
ments, after 
previously 
recitins  that 
the  obligee 
had  contract- 
ed with  the 

obligor  for  sal^  to^tiin  of  ft  messuage,  kc.^  Ih  consi^rstion,  aftioiig  other  tinbgs,  of  ^e 
annuity;  and  further,  that  on  tbe  contract  qf  purchase  of  the  meKsuage,  it  was  agrotd 
that  for  the  better  securing  payment  of  the  said  annuity,  the  obligor  should  execute 
that  bond: — Held,  thet  tbe  bond  was  pubpefly  stattfed  ^ilh  a  1^  litl  decdaCHtiip 
within  55  G.  3.  c.  184. 

Held  also,  that  the  waut  of  inrolment  under  53  G.  3.  c.  141.  the  annuity  act,  could 
not  be  raised  as  an  objecticm  upon  non  est  lactam;  and  thlit  tf  it  oodIo;  it  nveiid 
not  prevail,  as  iorolment  was  not  required  under  that  act,  the  considoradon  not 
being  pecuniary. 
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that  the  bond  sbotrtd  have  been  inrolled  ac<^ording       1*834/. 
to  the  4iimtiily  act  58  Geo.  S.  c.  14L  si  «.;  and  ste-     ^^!^^^^ 
condiy,  thai  the  deed  atatnp  of  II  IS0.  was  mfttiffi^  v. 

cieilt.    The  conditbn  of  the  bond  recited  as  follows:       ®*^®*- 
Whereas  the  aboTe*tiaflied  Mar^  Mttiayer  lately  con^ 
tracted  with  the  above-bounden  J.  B^g^^  for  the  sale 
to  Wtii  the  said  J.  jB.  of  a  messoage  &c.  in  oonaidera- 
tion  «of,  among  Other  diingSi  an  annuity  or  clear  yoarly 
sum  of  l^Ok  to  be  p^fid  to  her  the  said  M.  M.  dutiffg 
the  torai  of  die  Mtural  fife  of  the  said  M.  M.  by  the 
said  J.B.yhis  executors  or  administratora,  at  and  by 
four  equal  quarterly  payments  in  the  year,  as  herein^* 
after  ^exprossedt  And  whereas,  on  theeontractoflhe 
said  purchase,  it  was  agreed,  that  for  the  better  secur- 
ing the  payment  of  the  said  annuity  of  IdO/.,  the  said 
J.  B^  should  eseeute  the  above-written  bond  or  ubliga^ 
tion^  conditioned  as  hereinafter  mentioned.    Now,  the 
condition  of  the  above-written  obligation  is  such,  that 
if  the  above-bounden  J.  B.  his  heirs,  executors  and 
administrators,  or  any  or  either  of  them,  do  and  shall 
well  and  truly  ipwj  at  cause  to  be  paid  Unto  the  above- 
named  M,  M.  her  executors,  administrators,  or  assi^, 
one  annuity  or  clear  yearly  sum  of  ISO/,  yearly  knd 
every  year,  up  to  the  last  quarter's  day  of  payment  pre- 
ceding the  decease  of  her  the  said  ilf.  M,  by  four 
equal  quarterly  payments,  on  10th  January^  10th  Aprils 
10th  Jnlyt  and  lOtli  October  in  each  year,  at  or  in  the 
common  dining  hall  of  the  Inner  Temple^  Zoncfon,  between 
the  hours  of  twelve  and  two  of  the  clock  in  the  day  thne ; 
and  also  in  case  the  said  M.  M.  shall  happen  to  depart 
this  life  upon  either  of  the  said  quarterly  days  of  payment, 
theiiif  the  said  J.B.  his  hehrs,  executors,  or  administra- 
tors, do  and  shall  on  demand  pay  or  cause  to  be  paid  unto 
the  said  Af*  M.  her  executors  &c.  the  whole  of  such 
Quarterly  payments,  and  do  and  shall  make  all  and 
every  the  said  payments,  without  any  abatement  or 


4m  i  CABESint  £A«Teft.T£QMif      . 

1884i       deduction  vrhataoomr,  for  oni»n.acqi««itff^  4ny\  f4#il^» 

V,  wbiiteQarorv  nhfiUmr'  ky'iauthoriry  ofnpurM^llllf^tiiipf;, 

fiMfiii       oih^gnqM  lbow8pever»  ami  do  aoA  sbnUi  i|^^u4i^«:^9(> 

pajrtaastof  the  maid^mmty  or  yM#/sumjfif^]l^.  ^, 

the.  KhhiJaiMaryi  pext  on^imeitlie  ^JtteiiQkC  (be  ^tiQKft^ 

ch«i)g^f » i  and  ^^foiiMv^.  iinhiob j  Mf^y  bAv^  defini  j^pu^mfji 
bjrfBtAfon  of  itnjii  dtfauU  in.#«aii$entl  jth^eof,  ijt)iw,4hf. 
ilbovcHwrittelft  obligattoa  Anftill^ivqid,  ,(lP>ri«lcfmi«|qiW; 
fUlL fdrdftiaod^ jeifiUre* >;•./,  I {.iw  )-'  -.jji  »-,  Mutn;-   ult'tri\)it' 

'••«'.'•      ..-..I..,..     J-'  ni    ''jiiJ-iicji     mI     I'.i//j!   -I'll;   'ir-t.ih  ji- 

C^tflttl^  sbdwQd  Qautei..  <  The  /  vfi(iit#)  ^^^ms  ^tji% 
aatiuitgriwas  /gvantedin  paFtipa>;fnwt>#)r  4i(h9}i^vpo|fl 
by  the  iph&nti^!  in  jAhe  dbfetid^iib.  /  Th#)^an((qfuipc(9^ 
mmt  lii^.iBQt  AditiUsihle'  lonfimlt  ^at  l«6t^«^  luiPepfi^li 
which,  the  annuity  act  53  G.  3.  c.  141.  ^(ff^AP^iflPPly 
to  AQiluUitti  gmated  tvilbMt Mpe«ui^ry: .  Af)pn4e^#ion» 

Aa  .tdhlbei.ii^iBp;  QhpictififhAiihh  bwdJ9i/(XKD9St)j( 
atampcdb  ^indor  tbeidaus^  fbn  siaioiar«  ib9^ik>  w4 
dfied^lngemmL  ThjQiSj^.6>S.  q<  18|i^i9Qh.  ti^tiBt^g^^ 
i^'as.iftjPbi^s:  i  IVBond^iiili  ^firirijgf^it:^^  pl^9pnf4il1H: 
heritable!  jb0n0  .in  lkidhml$ .  givm  ^^i^l  (^lViOi|;p@i¥riT 
{)db  seattrity  fdr  tber  p^fl^epfepfi  gQjr  anr»Ui^t ^PWi.  tt|9 
oritpnaii(Ci»aliQii,4und  tal^jitb^osof^  t^e^iCooy^MI^ 
upon;itbp  «k  ofilandi#}&f.^"  1  Xbe  )fif|U8e.;(bl^^lf|l9|- 
.  fetffed*  l^jifr  aaifQUowai'^' Andiwh0rQ)«f^n  itb#  >Bf^ 
QSKBhyi\anMfy.otli>th0v/rig^t\m9tr}>f^^  ifii^^lMtmf^ 
the  Ma!tai^dulirMts\M^vtwt^di.hyrm  <smr 

segrande,  bttli6i^ll.c»lf  .boia«wt«d  by.tM^fldl  wa^^^HWdP^ 
atlDfiieyy  i  advenaplj  jCm^t^Qt^oti  tdtb^^rif ifOiili)^  ,^i)4^iAr 
other  imtnatelUvby  wh}<^  the,Mmi  ib&Uii^i^ffl^GISl^ 
or.  sfNM  4tiiei  pCiaiick  MtrtnUttet^i  i^  tJMf f»|  b^!  mfwrai  f^)^ 
onci  shall  be  deeme4  ar^d  t^kep  to  be  liable  to  the 

(a)  f  Br.  &  B.  70?.  (6)  3  B.  &  Adol«  60S. 
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tte'^df^ofiny  lUfidi  fre^  iteiluttie0  ftov,  m*df  my  ingbt  Bms: 
fttf.  MKelt^y>'^''W&eK'  the  |Miiroiai0»  «r»  in^iiAderaltOM 
nM/key^  ^Ukn'  dr  ithenrcmpoB  •expvesied  ^HibAttM  nolr 
3DJ<W0i<<to*aOA^  h  llaUe^ta  lOi.  Oirty  on^BtiMpiiig'lii^ 
shHldi'ilMd'!sty'i)i«^fblr  bighilr'dnioitiits  of  ^banii^40«ri. 
aMteiWiMi>  'in>%liiK  imtamoe  ho  |)eeuniar^coniiderftvj 
ttl&rfiUft'(^itpt«ltted;  fadr  id>4btb  ike'  ^^^ ealb^*  of  >*»  •  amiuitlf 
within  the  scope  of  the  stamp  acts.  'Tbeiword'^^^balb^ 
in  those  acts  must  be  construed  in  the  ordinary  sense 
of^k^Mltfe'ftr'^ein^iftyy  Mddnsideralioi^,*  irhieh  h^s^liden 
{iUowiir;to''be  'tl^e^  only  sal^  o€  an!  atmuity  incloded^in 
th^fttnhttky'acti' '  Not«>  vks  itUe  mmMttj/^'bcdd  rfovi  tl^e 
hdiilie^i^but  <ilM' Mte  <df  the  house  ^ns'th^cdnrnderatmi 
Jbif^he'illlffttity.  ••■  *  '•  •''•'■  •  '  .••--•.  ..!•  t!  ,,.. 
"Th<^  foHdfWing'dause  unritey'tille  '^' Bond"iiiily'be<re^ 
libddtt  f0l^tiii&defeiidm«2  "  Bond  in  £ii^lMc^'MdyeTt. 
sDdMWb6yiia%le>bt)itd inadikmdi^nn  aia x^ll^terd 
<ii^a«i)dMary  sdeuvity  ^bhheyyaymetit  of«iiy«nniiity  tipoh 
th^  ot^gfiral  ia^ei«kffif  and  sale^  iheredf,  wheve  tii«fiianie 
s^t' ' b^ ' grkmeif,  oi'  era^eyed^  ir  sbcvmd^  'by 'any 
Mbk^'dei^  dr' iii^Niinenk  liabfe  toUnd  ehait^  irith 
thtf  tattid^ad'  faldii^fli'dirtyy  faeteinftfter « Imposed  >idn  com 
^ijfkWSi'  M 'th&<  sate*  of  aily  (Mtip^Hy^li/v  ^ '  B«l>  tliis 
MMbtPif^'vilidybeiiig  of  higher  dumxnt  dim  ihla««<thiu 
plftovM^d. ' '^te  tvvb  nexidadsea  do  tid*  apj^ly;  >ibr 
tfaey  obly'Wff^c&  'bdikdfil<n6t  given  oh  ihe  origwlal^oveai- 
iilM  's^d  H^te  of  tvi'aAfMiiiy.  •  Now,  the  c{liiditionfsbo#s 
4^  bbtid'  tt^  be*  ^feit  bii'  the*  c^iginai  co^itraclMfbr  tli^ 
AhhiUftj^i  ''^At^ily'v. » JKMrfer^'(a)i«  in  pieiliti^  iii^wae 
darker "IcN^' fife  df  oef Udn  stbiAi;  wkb ^ remaindeT  to*  b^ 
diU|fh<er  "Ai^  de&ttdttnt'ii^  ^fbi  By  iwAMtare  i  eete^ 
^ff^dl^'tb^  ptfr^»  this'  d«feAdffii«  wai  tabe  mupow- 


4nO  CASES  i^  BAfiTER  TBRM 

1884.       ered  to  sell  out  the  stock  and  pay  Z.  «n  anntiUy -ior 

j^^^^''      ^^  Hfei  equal  to  fivte  per  cent;  interest  en  the  piMidpal 

V.  xhatney  produced  by  the  sale  of  (tie  stoeki  and 'thai 

^^^'  oeitfttn  policies  of  inciuranoe  should  be  assigned  by 
way  of  further  security.  For  the  defendant  It  was 
insisted,  that  the  stamp  on  the  deed,  a  conmiokir  deed 
stamp,  was  improper,  and  that  an  ad  valorem  stamp  'Was 
necessary,  the  transaction  being  a  sale  of  an  annuity, 
and  a  conveyance  of"  property**  within  55  O.  S.  c.  184. 
scb.  part  1 ;  but  Lord  Tenterden  held  the  contrary,  and 
that  the  transaction  developed  in  the  deed  could  not 
be  considered  a  "  sale"  of  an  annuity  in  the  ordinary 
sense  and  acceptation  of  the  words.  Parke  J.  aaked 
"  what  purchase  or  consideration  money  was  expressed 
in  the  deedt"  Then  the  plaintiff  is  entitled  to  retain 
his  verdict. 

Mansel  in  support  of  the  rule.  Hilt  v.  Manchester 
Water  Works  Company  (a)  shows,  that  upon  the  plea  of 
non  est  factum,  the  defendant  might  prove  such  non- 
compliance with  the  requisites  of  the  annuity  act  as 
would  render  the  bond  void.  But  the  bond  should  have 
been  stamped  with  a  4/.  stamp,  for  stat.  55  G.  8.  c.  184. 
schedule,  tit.  Bond,  is  in  the  following  terms :  "  Bond 
in  England  aiid  personal  and  heritable  bond  in  iSi?o/- 
land,  given  as  ct  security  for  the  payment  of  any 
annuity  (except  as  aforesaid,  viz.  on  the  original  crea- 
tion and  sale  thereof,)  or  of  any  sum  or  sums  of  money 
at  stated  periods,  (not  being  interest  for  any  pvhieipal 
sum,  nor  rent  reserved  or  payable  upon  any  leaae  or 
tack),  for  the  term  of  life,  or  any  other  indefinite  pe- 
riod, so  that  the  whole  money  to  be  paid  cannot  be 
previously  ascertained,  where  the  same  shall  auKAmt 
to  100/.  attd  not  ambuttt  to  iO(H.  pei^  ann«uii^^-^^4#.^ 
Here,  no  prhidpal  instrument  creating  Ae  attmfidty 

(•)  SN.&M.673. 


Mutate  R 

V. 
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Gsi»t^i\9mi  the  dauae  apples  to  all  cases  where  there  1884. 
is  oo>4Dfthfsr- creation 'or  any  principal  insttument  create 
ii)g<thb  annuiijr*  To  bold  thia  atamp  euffieient  would 
be<td  .induce  patties  to  defraud  the  revenue  of  stamps,  Bigcb. 
by  ffieclti«f  a  prior  creation  of  an  annuity,  which  never 
took!  place*  The  consideralion  £dk  granting  the  an^ 
mftity  18  in  effect  peouniary. 

,  PjiaKS  B, — ^It  appears  to  me  that  tb^re  h  no  foun- 
4fLf|on. for. either  obj^tioa.  The  staqip  is  of  the  pro- 
pe.^^  a^Qunt,  For  on  tliie  face  of  the  instniment  it  is 
g^yen.origiQaUy,  wi  is  not  a  mere  collateral  security 
snjbff quf nt]^.  given.  Then  it  must  be  stamped  either 
aa  an  pi^g^ial  coaveya.nce,  or  as  a  collateral  security  on 
it^  Jfitj^an  aiiginal  conveyance,  no  pecuniary  con- 
sideration appears*  on  the  face  of  it,  and  therefore  the 
clause  imposing  an  ad  valorem  duty  does  not  apply. 
On  the  ptber  hand,  if  it  is  a  collateral  security,  the 
^amp  is  larger  tb^n  necessary.  The  later  clauses  of 
the  i^chfedule.do  not  apply.  The  case  falls  within  the 
general  bond  clause>  not  being  to  be  brought  within 
anjr  apecial  clause.  As  to  the  other  objection  Cumber^ 
laffd  v.  Keiiejf  is  decisive  that  this  transaction  is  not 
vitl^  the  scope  of  the  annuity  act.  Howpver,.  that 
pc^ot  camiot  ari^e  on  non  est  factum.  Defences  aris- 
ing, on,  statutes  must  in  general  be  pleaded.  Hilly^ 
M^VC^^^Woter  Works  Company  does  not  apply,  for 
H^  4^fw^ant8  there  disputed  the  fact,  thfit  the  seal  on 
tin^  bond  was  that  of  the  company. 

BoLLAND  B.— Bfaitrfy  v.  Herbert  is  decisive  of  thfe 
case. 

.  ^I^SBiov  B^--Thii  is  clea,rly  a  security  give^.on 
tfa^  jotftgml,  crei^tion  of  the  annuity.  Then,  the  stamp 
is  i^iii^emi^  for  ^he  reasons  already  st^d* 

GuRKBY  B.  concurred^ 

Rule  discharged. 
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Hilary 

1835. 

^^""^^^^  Easton  offoinst  Pratchett. 

[This  case  wag  argued  in  Hilary  term,  1835,  but  it 
was  thought  convenient  to  the  profession  to  give  it  a 
place  in  the  present  part^ 

In  an  aciion  A  SSUMPSIT  against  the  drawet  of  a  bill  of  ex- 
on  a  bill  by  in-  jr\      ,  ,     ,  .   7  «*        •    •■  m*       •  •«■ 

dorsee  agoiiist  Change  by  his  immediate  indorsee.    The   bill  was 

drawer  the        ^^^^   jg  j^       jgg^^    being  fop    joq/.   payable  to  the 

piea  waSj  iiiQi 

the  defendant  drawer's  own  order,  at  four  months  after  date,  for 
JSainUff,  wiOi-  ^^^^^  received  in  spokes,  and  accepted  by  one  Mad- 
out  having  or  doch  Second  count  on  an  account  stated.  Plea 
vtdueorcoit  to  the  first  count,  that  the  defendant  indorsed  the 
iidenttion  ^m  ^^  (^^  plaintiff  without  having  or  receiving  any 
or  in  respect  of  value  or  consideration  whatsoever  for  or  in  respect  of 
STrBwien""  ^^-®  '***  indorsement  thereof,  and  that  the  defendant 
thereof,  and  has  not  at' any  time  had  or  received  any  value  or  const- 
LdnotTtany  deration  whatsoever  for  or  in  respect  of  such  mdorse- 
tiroe  )md  or  ment;  concluding  with  a  verification.  Replication^  ihat 
value  or  con-  the  defendant  heretofore  and  at  tHe  time  of  indorsing 
sideration  jjjg  g^jj  ^11!  t6  the  plaintiff,  had  and  received  froifa  the 
whatsoever  «•  .  •  i         •       a      •  "  -* 

for  or  in  re-      plaintiff  a  good  and  sufficient  consideration  for  and  in 

i^^ien?  respect  of  the  said  indorsement  of  the  said  bill  to  him 
Issue  having  the  said  plaintiff  as  aforesaid ;  concluding  to  the  country. 
thisVleal^he'*  'The  second  plea  was  to  the  second  count,  so  far  as 
defendant  had  ^j^g  promises  in  that  count  related  to  the  bill  of  ex- 
n verdict.  Held     *  ,      ,      ^  ,  «  :      :.  W    •« 

that  this  plea,  change  in  the  first  count,  and  averred  payment  of  the 

l****"wld^ur"  awo^tof  the  bill  by  defendant  to  plaintiff,  and  accept- 
rer,  tvas  cured  ance  by  the  plaintiff  in  full  satisfaction  thereof;  con- 
^'VSnce  eluding  with  a  verification.  Third  plea  to  first  count, 
that  A.  paid  payment  by  Maddoch  to  plaintiff  of  50/.  on  account  of 
Tii^^on,  and  and  in  part  payment  of  said  bill,  which  plaintiff  ac- 
if  theVuScT'  *^^P^^  *"  ^^^  satisfaction  and  discharge  of  BM.  parcel 
of  separate  of  the  said  sum  specified  in  the  bill,  and  payment  by 
pleas. 
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defendant  to  plaintiff  of  the  residue  of  the  amotihti       Hilary 
whidi  plaintiff  accepted  in  full  satisfaction  of  the  said        loSo. 
bill,  and  of  all  damages  in  respect  thereof,  and  of  all      _, 
claims  thereon  against  the  defendant.     Verification.  v. 

Fourth  plea  to  the  last  county  non  assumpsit.     Issues    P^^atchett. 
on  the  above  pleas,  admitting  the  payment  of  50/.  by 
Haddock  stated  in  the  third  plea.    The  particulars  of 
the  plaintiff's  demand  were  wholly  confined  to  the  bill. 

At  the  trial  before  Gumey  B.  at  the  fiummer  asskes 
for  jMnca$J^iref  the  defendant's  counsel  called  thef  ac- 
ceptor Maddochy.  who  proved^  that  in  March  18S2  the 
defendant  acted  as  agent  to  the  plaintiff  for  the  sale  of 
spokes,  and  that  at  his  request  the  witness  bought 
certain  apokes  belonging  to  the,  plaintiff,  on  the  terms 
of  not  pitying  for  them  till  they  were  sold.  That  the 
defendant  afterwards  applied  to  him  to  accept  the  bill 
in  Boit,  but  the  witness  had  not  then  sold  spokes  to  the 
an)ount.r  Op  being  asked  on  what  terms  be  accepted 
the  bill,  the  question  was  objected  to,  on  the  ground 
that  the  bill  being  unconditional,  on  the  face  of  it,  could 
npt  be  varied  bgr  oral  evidence  to  the  coptrary;  Moseb/ 
V.  Stanford  (a).  The  witness  afterwards  psud  50/.  to 
the  plaintiff  on  account  of  the  bill,  which  payment  was 
admitted  in  the  third  replication.  Evidence  was  given 
thj|t  thfO  defendant  afterwards  sent  93/.  to  the  plaintiff 
to  take  up  the  bill.  .  Verdict  for  plaintiff  on  the  second 
and  third  pleas  (of  payment),  and  for  defendant  on  the 
first  and  fourth  issues:  the  jury  finding  on  the  first  plea 
that  the  bill  was  an  accpmmodation  bill,  between  the 
plamtiffand  the  defendant,  indorsed  by  the  defendant 
without  good  consideration. 

In  ilficAa^/ina^  term  1834,  Alexander  taoved  to  set 

(«)  to  B»  &  Cr.  7^.  TIhb  term»  In  fact  were»  tlmt  tlie  bill  Ahoalil  be 
takcd  o^bgrlhe  pkiniliCw)Mbfiue,:)f«uficictitftpQlM9lo  a«|wer|t|  amount 
were  not  tlien  told  |i  and  ttukt  whw.  the  bill  beoune  due,;  9uly  90h  wprtli  of 
apoket  were  told.  .  , 

VOL.  IV.  *  H  H 
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lifail>'td  6nter  judgtiimt  fei"  the  plaiiHfiif'  ilbh  MbkaHtie 


V  BAMtlN  Vkedibto^  oil  the  ^  <}rit'  ptea, '  cont^tiaitig;  that  m  it  did 
PRfttcim^  iu»t  «Mltide  ih&tme  <tf  cmMBntioh  h^n^^hem't^ 
%Mlf(0d> i6tiiltt^TM  bjr  aiiother p«^BM>< i«'#M Mi  iltlMer 
Hi^^thtf  fledlal^ttkm  [Ldrd  iiyMMMfstf '6^  B.  What 
istidenCAto'lhere-toah^^  thit d^ei^^wkertioOfifiMil^iira- 
lMi  JMtwem  tfike  'pities,  tte  ikidorsei}  and  di^iifitiri^r? 
j|te2^s^>fi^'The'eiideiniee  goeer  tiy  n^kit  of  <!biftlid«ira- 
"ttdn^lbfetWeM^th^'  plaintiff  and  iflie  ^cceptdr;  ^ivaMfta 
4ltil<)pl^ttdiiig  Ifii  div^oti^di  tb>  irant^P  e6iikdiM1i<m^  *ba- 
krk(»M^llicfpl&iniiff 'iMfd'thef'di^  '' J^M^Bi  Aano 
tirobf>  appealps'  of  %«nt  df  c«nlideiMita  dbi  betiaeeM 
Atti^  parti^i  iiie'evidem;^  olijdeMt  «oi«v«i^'iidt  ifute* 
1^1  (tf>;3  '  ^I^' ^'^'^^'^^  <doiilffe«fwb0tiiav  itw«a 

iMit  ^dtfiaiattot  wkb  tb<^  fik-si  plea  tha^  Ihe"  delMAatit 
mtgfat^  b^#  bftijnr  lonly^fa'goiavatftie  for'iniMii^y><iirid 
frkirtlid>lh6'To)ej »'•'"•  •   •   •"•.*•:.'        -•».- 

^'  eWMii|»l6n'^trith  Mm:  the  AUofimy'^Omml'Slir.^^^ 
diri^kPolUU!k)^\k6W6dt  ckme:  i%^s«,  the  jk^is  gMd 
ttftefi^v^tdtldt//  if'tiot  6n  ape^al  demurrei*!  litooiMlhf»  4f 
lMtdi^«nd'iibt  dut^ed  t^  veitfl^,  a  repkiadeif  isbaiald 
hdte  bderi'pt^yedr'thiMty^  only  a^t^toflre^de  nbv^-cam 
1»a)i^ant«drft8Uhe  jui^y '«rhkh  tiidd  'tbei  imi^  ihiive 
asa^Bsefd  no  danliiges  onth&se  f(Nmd  for  tl^e  pU 

Ffa-at^'  ttbe ^plea '  ^bUlA  he^  gdod  oify special'  d^nfibr^K 
U'hWt^\fBAleg&B\\i»  the  >deAiddanrt  AnAorakl^tiib  W!l 
toUbe  plaiiMiii^wtthout  hcivMg  or  pe^eiHtig-my-Mn^, 
fatil  adday  ^^<n*  "confiTKferaAon'  wbat«oe7(reh»  tid»  w^Hn 
re^pe^tWf  sUch  i^dc^iemi^iit.""'  Kow,  Iba1«ii«  alksruitig 
'  t#tiibpIfldn(^byfot*beai4ng,  fit'tfafldafendaM^ 

(a)  He  had  also  moved  for  a  new  trial,  on  the  ground  that  the  acceptor 
hiiifWett  'perfllHted  f!o  sttftf  ^  fermt  ott  wM^hf  h<ft' accepted^  thougli  the 
learned  baron  afterwards  repudiated  flmC  porlioit  of  tils  evKtente.  That 
part  of  his  m'otfoa  was  refused.  '' 


IN  THE  BXCHE^UER  OFiPJLEAS.  «ftp 

to  fillet  a  third  peraoo  ;for  a  ideU>  or  the  Jbemiit  .rec«i?«d  Wm 
bjr.  that  AW  f^mon  aii  tbo  Uke  risqueftti  would  be  -^^ 
a;gpod  coiisiderAtion  for  a  written  promise  by  die  BAtnw 
defendant,  tbough  he  did  n^t  corporeally  feceive  any  »  J^l»„ 
ai^iialpera^iiel  b0n^t(a),  Tbat  €eiii)idemti<m  nighl 
birwbeeQjgifeniaevidenoe  under  thia.plea;  for  aeon- 
nderotian  need  not  be  tangible,  and  ''  having''  it.nol 
oenfiMd  to  the  defendaat's  cx>rporeal  powemioHibil 
wiyv-iaelude  the  benefit  enjoyed  by,  another  at  Ub 
ne^p]06t  Itia mi  (bat  the  ease  of  the  g*ft  of  die  hlU 
to 'the  plaintiff  ia  not  excluded  by  tbia  plea;  but  unless 
snchf  a  trpiaaaelion  is.  nud^m  pactuwi  the  gift  itaelf  wniM 
be^^notistdeeetiexi.  IC  a  gift  of  a  bill  veate  a  title  toU 
int  ftbe  deneeyit  canQatut  aU  eyents  be  sued:  on  wUbeiit 
pnK>£;  eiipneaunij^llagn  of  seme  legal  eonnderadon^  lb  ^ 
iEfe»W!Pi>  v.MHnim  and  Qtbm,  ExeeiUQrM(h\  the 
]dmntiff.$ued  on  a  note  givfen  to  Urn  when  a  eh8d|  niiie 
years  of  age,  by  the  testator,  and  expressed-  to  be  for 
value  received.  HuUock  B.  told  the  jury  that  the  note 
being. fer\  valve,  reeeived,  waa  priauft  facie  evidence  of 
smaoe  legsl,- consideration  sufficient  to  sustain  tibe  pro* 
miseionbieh  preauoifition  it  was  for  die  defirndanis  to 
dispfOvOf .  He  said  thai  many  good  oonsideratbna 
migbtbave  existed^  but  added^  that  affection  totba 
plaintiff  or  gratitude  to  his' fiither  would  sufHce^  Aftet 
vet^JM^^te^  the  pla«stlff  a  new  trial  was  granted* 
AkbaUQ^in  saying,  **  It  waa  a  question  for  the  ySTj, 
wiietbnrthe.  note  waa  given  on  any  legal  oonpideratioii* 
and  I  tUuak  that  the  direcjiaon  given'  to  them,  as  to  the 
spiffi^eney  of  gratitude  to  the  £aliier  or  aflfectioii  to  the 
sQUftt  fvAa  inqftroper.!'  The  subject-^Pbtteif  of  the^  eoefr 
deiysti^Mi  flwat.not.be  confounded:  witb  theoonsid^ai^ 
tion  itself.    If  the  gift  of  a  bill  is  not  excluded  by  the 

(a)  Se«4:ate«  coUcctecl  Cfailtj  jan.  on  Contraclii  f d  td^iS ;  also  1  HoJ. 
Ak.  «9»  pi.  49;  Kin^  v.  WiUtm,  Sim.  873. 
(ft)  .5  B.  &  C.  dOa.    See  Weodhridge  ▼.  Spamur,  3  B.  &  Aid.  t33.      . 

♦hhS 


fl*«w59fffi5»fl»-in^Jwf  *rwr  i^wp*  iW.^yw  ^«w«»» 

hULjohlifration£aL;ttr  a  dehtjimeiinun  a-lbird.Decsm  to 
lent,  paid,  bad,  and  received.  .,T%fi|lfl«h«A«lfV«» 

»teftj?«s#-^  n5R#jt^,i>^pj»w  .*ftfJsfe»»*«^,*ft« 

way  of  gift  without  consideration  2  The  older  cases 

•ie*i>«V'Kh«iw>'>be"w*tild<<ii>>;>^  ^ii»%«verv>'9n<-'«h«.'l«er 

(•)  L«».  Jf,ja|«^„5,l)..«pt.  36;  GiW  T.  Aff^frATn'';?^*- 
See  S  Bl*.  CoD,,<(i^;  ,3  ,^Q>-A  ?<>■•  i*9  o. ;  Barley  onj^i,.^^^.^. 
(»)  Stn.  SOi;  SnMT&jf*.  BiiiteW,  aiiM,  p.StO.        '  ^^^  J"    j^   ...  ^ 

Papcrbooki  in  Chitty  len.  on  BUU,  5th  edit.  93,  n«,  and  in  ClulU  jf)0« 


'.^intio  laUo  aflT   V (loijxiioliiisiioo  iuoilnu  ilty  lo  y«v/ 

M  per  Lord  ICeifMiafe,  id.  5th  edit,  notes.  " 


(«)  fit/*  4  VT.  4.,  Pleading  in  assumpsit,  No.  3.  p.  xv.  tliis  Tolume* 
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t 

IfilaA  illlifttalic^e  as  in  stating^  it  in  a  mahrter*  wbieh 
}^^\  ah  itnmaterial  wsue,  <yn  vbicli  the  court  Mnnot^gm 
judgmeBt  between  the  parties  («).  ikn*' judgment^ttOD 
ob^latite  veredicto  is  only  entered  where  «he"  pleading 
of  the  suoeessAiI  j^artjF  being  goed  Hi  ftvm|iiind  thevet^ 
diet  behig  found  for  him,  yet  it  is  clearly  iippat«em  to 
the  court  that  he  can  have  no  merit»(ft).  Wemthe 
role  otherwise,  a  party  fnight  go  to  trial,  fMstb^iover 
an  error  in  the  ot>poBite  pleadihg*^i  Mt  toodiitig'^tbe 
Merits  or  title  there  redited,  and  aftc^  verdict  agaiMt 
him  siiCGessfolly  tely  on  it  t^  obtain  jedg^meAlnco^ol)^ 

statito veredicto.  •  '  • "•    »^"    '■■  •  ■■ 

*  Lastly,  if  the  plea  is  not  corcfd  by  VerdictJstffi'M  tio 
dan^ages  were  assessed  to  ifhe  pki^tiff^on  Ibt^'issties 
Ibmd  4br  him,  the  verdkt  on  them  Is  vMd,^tttid  ^  v^re 
d^  novo  must  issue  to  t^  cfiem  kgdhi;  fbr 'Af^  jttty  %lio 
try  flie  issues  must  kssess  the  ditmages;  ind'if'^hey 
neglect  to  do  so,  fst  iriake  any  other  otnissibn,  ftiif  #hic^, 
bdEbre  6  Greo.  4.  c.  50.  s.€0.,  they  wwiM'  havte  bettri 
lll/ble  to  an  atthintf,  the  court  eatmot  atid^lt^  thte'dk- 
mages  by  writ  of  inquiry;  Clement  r.  'Z^t^  in  &rriPt^{6)\ 
BenthitnC^  case  (rf),  Cheynefs  ease  («r).  It  may  We  tliilt 
tifewhole  action  is  discontinued.  [Pathe  %.  TM%bi^ 
plea  is  bad ;  it  should  have  alleged  a^  to  80/.  part  bf  tli^ 
bffl,  that  that  sum  had  been  paid  by  tfte  'aceep*oiV'-«lnd 
thfen  conoladed  to  the  country.  It  khmiM  flie^' have 
been  stated  in  another  plea,  that  the  defehdatit  *paM 
the  llMidue  of  the  bill,  buft  the  verdict  has  cured  tbose 
errors.] 

(«)  See  Stepfaeo  en  Pleadmg,  lit  edit.  119,  citing  H<lb«Mi  llS,  4Sd  S 
Taunt.  386. 

(6)  See  Tid4«  9tb  edit.  9S3,  cited  «  Saiuid.  last  edit,  319  c,  nole  (r), 

(e)  3  Br.&  B«  397,  7  B,  M.  200,  S.  C. 

(d)  11  Hep.  56  a. 

(a)  10  Hep.  118  b.  and  tiole  in  ?ol.  v.  new  edit.  4^,  ^UvQttng  the 
Caarv. 


IN  THE  iEKGHB^WBR  X>F  PX-BASi  ilSig 

^Mejcofukrf  avAKdmlingnconyti^^i  Tbe  plea  U.fe^dim 
aolMitaiioQ.iMiAiinot  QU?e^  ,byvthe  y^p^U,,  Th«(Wi0rd9 

gronter «tricMn«a».df/ cDmHriiatioa tbiantift A4ecifinil»ofii    Pratc^ett, 
fin;  ifloibilfiium  ipboUilDi  intert>v0U»i  40^ 
tfrw^m,}^€^i^Lit.  303>b<a).  ,  Thfuie  .iN^d&s.tendi  4n 
^k^p^fv^Mseu^rnlmk  vmm  an  nppaccmi.andtteAgiblli 

ifinth^t  ftb^  .plaiptiff  bayiDg  tfikmr.wBudi  w})elh««  pr 
Wti.feofiiMfmt»oar.>ii^a»,  bai  ,Kii4(  r^Q^eduiffmk)^m 
fa9.i||er4ffeA4«Mtfpt.tbe  inclOTfwiwnti  oonldiipli'  giM 
in  evidence  that  be  had  received  the,  bjtt  mi  tmilA^ 
divra4kHiix>ft  bi^  ,6)l;bte|grif^,«Q,/Bu^^4tlfth0r|(b,^^:4Oldd 
oMy^iirQif^  4r.t4n(JMf^|Ca«^ider|i,ti0n>  iqoviqg.  frinn,  Iw* 
tp)  ^,  <)^f^iid#i^,  Qwc  i^omtrufttM^  ^f  tbi^  fpteii  mm^ 
bffi  m9^^,  mtwr^dt  after  tbw  .befive, , verdiot^  .Jpqvhet  ft. 
^ppoffDgitfi^  ^pmdRrfA¥>D  to  banrctbeeojilbie  jiAaii^ 
ti/|r>.^b^^n^fic€;,tp  a^^^iHiitbQilt  tbait.woMld.b»v^>bf8m 
4,g^/Q9^i4jfp^^ii^rii«i^  Uf^ 

fff^oin,  bttJrpf  i^ejf,^r>abta».  tbeb^ldwj.tft  sn^  wi4lou« 
fwlb^.c<wi4Qia|;iop,^Md  19  qot  niii|iiHn»:paoM«iif.tb^. 
pl^  4^p^f;^\  exclude.  thaJi  .coQ«iderRtiQn,.fQr.,tbiA^JlH 
d^mm^-  ijroii{id^yv.4t^i4W?^(<?)^^«d,,Tt^^ 
i%«|opf^,(d)  9De  .Tfitber  contrary  tp  tbie  ipjidcir  aiMJtboiiitic^f , 
tbpugb'  ^  tbci.IaM^r.cafQ  tbei  plaintMfi  r^avf  r^  ivHb<IR(t 
prpqf  ^f^Wji^amd  cqnsidei^^Wi^b^  npt^,bwigi#ya|]|4> 
aii,€Ni9f^<^^^«N9d  wprewed  .t^  bf^gi^yeu  fof,i^e„s€H 
ceiri^^  fmi  foi;  ^^  Mqd«i^»0i  o^  tbei  h^ldflr  ta  tb0.?iurice;ri 
In  PiUans  v.  Fare  Mierop  {e\  the  court  leant  to .  Ab^» 
opinion  that  a  simple  contract  to  pay  the  debt  of 
aodber  if  wriltesy  tail  not  tinder  aeaH  needed  ifio  eooii- 

(a)  Srfe  ftteUhceft  eoYf^cted  1  Chitty  on  Pfeadmg,  4tri  cd.  4^/815,  HO, 
316,  SSI ;  new  edit.  Coke's  Reports,  vof.  y.  555,' n.B. 
(6)  See  PoppUw$ll  ▼.  H't/wn,  Stra.  364 ;  ante,  324.  ^  ' 

(c)  d  B.  8t  C.  3dl.  (d)  3B.5:  Aid.  !Srd3;'  ' 

(€)  S  Barr.  1663.    See  per  Lurd  Mansfield  and  Wilmot  Ji 


PaATCBBTT. 
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1^^-'  Ahmgtr  G^B^Jip  io  bdiid^^  jdhr iii)atfie& iHiteieato|»pli 
"^^^^1^  hy/die  ileedi(0) ;  tbut  iui.hi^oittaii  agns^iilBtitBihpft^dAdei)  i 
^'.  "^  sMiiitiUdiffe«(eirtO'  Xlib  ocmtettry^dl^cfcriii&dtaiittiim) 
yn^Vam  jMientpihasuhnMk  ItintkiMd  ikmrukk  JEbmnm^ 

proihimt6  aotep«ld)hai  hoi  fbenidniiifaiymd  *wftMdl«b 
oliier.  gtouwkf  >lM»iiUs  >thl«»nf'>viidbms]^MMiq  lObeJ 
enaolnUnt  «fiili&  iai0a»^i>  cic*7B>  >aiifl.  n^nlyf  aHaBot  to) 

audMfky^andftheseqiiity  ObsiamAK&t^  lo  JBttef^  audi 
«Selo^)yu:j£^i>K/)»iittre);m'>faflrbiir  iafiinMaiiliiaiigi aa^ 
action;  obtfthnotso^yldmtootlie'ikDlddr/ioJfliialM'ifU 
CM«<g)fi8l8i6idby'JI26iyteoAoaViiiW^^ 
ai)iah<7Mii0(  tkiab  aioiBn  .wfao  ^e»f^  jnbiiiissAvpiioiei 
dhalloMlia  alkmriedotai  Meo  a  MU^dl  crffltgUuiiniitibnJib 
onder^to  eVadendibV^ayraeM^  forilfaebafaiteilk  Jiigv 
Tutufeibaniesi^^witb^Wintdtoil'^cMoce.^f/a  ^gooit^lbiw 
adfinrtiqn  tnt  auibill;)rivGEfai7&iD4Yi.  Jfimtlfaiifi(t)p  1^' 
Ijefetreyy.^JJK^iiL\^fv^e  alkd  dted  ib^MBta^nl^ttif 
QtUer  vsonkidfiiatidos  Am  liBe  .bi^/^wllioh  werln«K|t  ^9^ 
diiddd  liyilitei.plea;  >'{>jynie(B.  ^/Vhbier^ 
apply  <toilhis<4iaQnftnBOi  InuS^ew  ibi^V^MJ^JcwMdr^ 
oatiieOT-hweixHBdeaMiiiriWu  in  \IMTMkiikubim 

Xfittn4Qbfriiky,M9;ri^\yi99M  ctechItoodllo\9<Jt1M  Aft 

(c)  1  East,  104.  .      ,      r  (d)  AEMti  7Qi 

(/)  2  Br.  Ch.  C.  610  J  but  sec  Lord  RedetdMs  note,  dth  c^. 
(0  1  T«nm,  ««4r  .    ,  .  W  5Ta^ult^  »a9»  i    . 


tlwt  6(  indamaatat  «{ter ^th&  Wtt-became  Aubj  doef  nol^  Hilary 

abr4«'A^dcfoioe!lf  pleaded,  without  going  onta^i^r  ^^^^ 

thatilfaetpbHiitiff  gauB  no  oonsidevatioii;  and  we  gave  Kastok 

leavii 4&  attieodi]  If  jPilfapia^.  Van  Miemi  isi  no lon^  v, 

m^^  P  B^f  C  tl  B'|"f 

lrar^v«lffl  tU&mue  isdonfined  toconttdemtionteceiT^d 
bgpttluBWddfimd^nt  for  the  indorsemeiH,  and  does  not 
dxdhideicteiaidteiition  uecemd  for  it  by  any  oth^r^  i  If 
dm  kUlilHiA  hcentdraiMiiand  indotsad  by  the  defafdant 
tOfltBe  idaJtt^airiftttfaedpeBt  of  thBia<ttepl»=Jfii^^ 
to)  aodif^uBiqdafte.binivliien/  a.  conaiderailion  would  have* 
ntoVWi/ffiitf  thenpkintiff.to  the  ac^q^tor^  wfcfii  tai^. 
bafaerbeenisaedi'ii^aomtvy,  lirtaiiiio»-(a);  The  ques^* 
tfams  ofl  wttl  of  jcoibilevalaon  joai^iot •  ante  -in '  acfnotta 
bjBifjiiwininiayuiist  indeater  as  itfae  sole  ^defenee^  Ibf 
the  ^Babiiity ^  of  thblvnicefilor  ;is  the.  defendant's  cont»^ 
d^MHNk^niHBd  iMbtidboi  Md>^&e^'deCaidant^  wbo^e 
jototi  u^dactddng  itheifaifl  wia,  hnbried  it  jointly  ^tii 
ttendgfianJUnty the > latter  iconld  nofchavie  hifiiatedljoii 
w)|iit  <if<iacmfideffid;ion;  PrioeDn,  &Aund»(b),  ^Perfiot' 
▼4iMtdqgf)O0va(t^.  >  Mi'b;;frffitaraifT..iTR^ft<m  shows' that  >t^^ 
dfifat  pf^  iaMldiei\k  a  good  oonsideHMfion  for  apeiBoii^fi 
liiidneBliiMsetf  byja  byk  That  ease  wks. cited  fat 
that  ipou^^'iir  SofOatbg  m.  JSbUcker^^d)^  by  Ba^ey  Bi> 
irilo  eflded^jithat( '^  Ae  cbnaideration  oFia  JoQI  ne^dinot 
nfedehaaylly te,^ iuch  as  would  maintain,  aa action  oqn- 
qwdialOeMtraetf'j  •  r  3^t.  tmnaaotioii  ^waa  a  inelre'  gift  «( 
iktb  bttibytJbe  drbwiai  to  the  payees,  the  plaintiffi^ 
irfUho4ft:Mao9i8id6Mion/0iOTiag  tothe  drawer.  [Lord; 
Abinger  C.  B.  Can  you  say  that  the  drawer  in  that 
ciise  .bAd;,iioti  qpnsideratipn  if  he  deatred  to  cover  hh 
brother's  embarrassnent,  and  votunteeved  to  pay  the 
debt  due  from  him  to  save  his  credit?  On  a  siknilar 
ground,  all  ihe  cases  in  which  detrimeAt  to  a  plaii^tifF 

f «)  S  B*  Ic  AtfoK  ^6.  Bee  judgment  of  Park$  J.  (h)  iO  B.  &  Cr.  58t. 


Uilnry       resuhmg  froHi  hill  ptUhnct  m^^be ^ptMAne  xM^m  -MMh 
ISSfi-       anti  liM  beiM  tield  ««  bea  godd  'd(mMdtFi«tfbil'^ftt''flatflr 
ptmiifle'i  would  be  eMicided'  by  thifffilMi'  ^^"iio^liieiil^ 
a'  consideration  had'  ot  veeeived  by  <the'  tfeflmdteil; 
Nidwi  the  courto  tiavie  held,  that  H  a^d^fbttdiint  Bm  Md^ 
bU  wtok  ind attaiiied  an  objeel, ivdt  iik^ad^Uy iii«MMdf 
a  proadfle  ttmBtej  that  piroifaifl&ttfaatf  be  bMingb*  ¥b^tf 
a  party  who  guaranties  «be  aet  of  aiMbei^  tM«fl^el(  m^ 
oonaideratioif  fbr  incurring  that  liability :  his  object  is 
not  tangible,  being  either  to  help  his  friend  to  obtain  cre- 
dif  for  him,  or  the  UiLe;  yefc  it  is  tqvoAj  gdned  if  "fliat 
aid  is  rendered  or  that  credit  afforded ;  and  ti4  is  tbW^' 
fore  held  liable,  subject  to  the  proTisions  of  the  statute 
of  frauds  as  to  form/  The  donsidet'atibh  to  tnfe'i^arcy 
guarantied  arises  from  the  jgoodft  tie  bbialri^  in  co^^-* 
quence  of  the  promise ;  thfe  consfd^raCidil'  io  'ifa4  pjii-^ 
guaranteeing  b  the  obtaining  tjfie  ol^^ct  lii^  hadlti'Vt^^^ 
of  obtaining  a  benefit  for  his  fricitid'.    "Ekek  l{^\  ^d£- 
rate  consideratiofi  of  a  dtfibr^ni  kind.^   H^  l!he'd^^'-  ' 
ration  been  in  debt  tlie  plea  woiild  perhaps  haV^  lii^n 
sufficient;  but  though  the  p1ain(!!ff  migl^thav^'ci'gV^' 
cause  of  action  against  the  defendant,  debt' rai|;lit'iM>il' 
be  the  form  in  which  it  should  be  birought  (a)i     Tlie 
plea  should  have  stated  that  the  ihdotsement  was  nia^e 
without  a  good'  and  legal,  Or  any  consideration ;  ')SmU)i 
and  others  v.  Doi)er8{h),  Bedge$y\  &andan(c}.    (P!irXe 
B.  In  Hedges  y.  Sandon  those  words  occur  only'in'lfie 
indorsement,  not  in  the  traversei^]    No  discohfintiknoe 
can  happen,  for  this  pl^,  professing  to  answer  la  part, 
answers  not  the  whole,  but  that  pairt  bnl^  (d).  19dr 
can  a  repleader  be  granted  in  favour  of  die  person 
making  the  first  fault  in  pleading,  it  wilt  bnly'l^' 
granted  in  a  case  where  tbe  cddti  se6  justice  cannot  be 


.1 


fa)  Slee  Anon.  Uttdres',  485;  fVvdNtffi  Vi  Vrttrnttn,  Rol.  R.  61. 
(6)  3DMig«4ta       (e)  f  T.R.4S9i       (d)  1  Wmi. Stoiid. ST  ii. 


d^oe:wj(hpulk  fiWiimg  ^  oaaa  down  i^gai»i(«)f . ,  Aii  ^.  tbe  <      ^^^ J^ 
O0ua«ion.t9.<a«9eaft  d«n»»g«9.  on.  the  wua»  fwnd  for  thft 


pbw^  (be  gxmii^d  fi»r  not)  AWATding  » if iritr  of  wqMJury  ^   .  Ea«tq«. 
to  4o  .ia.i^as|ftbi^:  tbct  rwi^dy  by;  attaint,  uu^ep  .34   pi^^y^,^. 
£j|9.^:Q^  7i  would  th^iwliy  be  lost;  bul  aci  t;h«lipr<»9' 
csedUagisaloiigabipktei  hmt  been  fonnaUy  aboUsjkkodrby « 
6iG^.4,  «k:^  18* 00^. since  4!;a«^iVrCtefiis«4  w««  4^-. 
cidedy  fl««ifinto*  jrpttonQ  ceaiiiit  Jepc»  . 

1.. ;       •   .  .     -    rOi«n  a(dt^<.f>Kft.'.«. 

Qa  f  ^ulp^ueot  da^  th^  judgioefit  of  the  coU|rt  ^a^ 

'..-'<'!      •,,;]»'.''■•.•'■     .•  ■  •       It      I  :     ...    »i 

JLrOijd  .^i^Gj^a  C,  |},— Xbis  ^ase  canje  befor^  us  |)i^ 
a  iruj|^^fc|r.  eut^ririg  up  judgment  non  obstrante  yer^^icto 
on  th,^  fiwt^yl^jBi;  and  tjif?,  ^i^estion  beiyg  ^.njatter  of 
m]fffff^%  .finqe,  th^,  n^w^rul^Sj,  w^  thought  it  right  to 
ta^  ^  ^9j^fi  t¥n.&.:to  qqpsidei*  pur  ju^^^nt.  The  ^e-j 
fe^^aiit,  t^,d«i|wef  of  a  billdf.oxchangei.wa^  sued  a;9 
indpr^irby  b.^s  jjmpjiedi^te,.  indprse^, :  ^M  .^®C?t°^*P^ 
pleaded  tj^fi^t  ji^  incU^iW  (he  bill  (o  the  plaintiff,  ^^^Hf 
hay^^,  or  receiiyi^|^  any  v^lue^  ox  Qonsideratiop  ^  what- 
Boe^^r  for  or, in  respect  of  such  indorsement^  and  t|iat  be^ 
hat^  if))t  ata^pr  tim^  fx^y  yalHe  or  qonsideiratioQ  fo^  the 
said  indorsement  Issue  having  been  joined  on  this  ple^j 
tbe  4sU^  haye  found  for  tlie  defendanty  viz.  that  there 
wa^i  p9  consideration  for  the  indorsement  of  tl^e  bill. 

An^otip;!  wa9  afterwards  m.ade  tp  cipher  up  judgment, 
for  the  .plaintiff  notwithstanding  that  verdict^  on  the. 
groopdthut  the  plea  was  insufficient ;  apd  a  rple  having, 
bef|n  panted  ifk  l^st  ternif  the  gase  was  ver^  learnedly 
argued  on  l^th  sides.,  ^e  have  considered  itj  and  are. 
of  opinion  that  this  plea^.  thoi^h  it  wquld  be  clearljy  bad, 
on  special  demurrer,  is  sufficient  after  verdict.  It 
would  have  been  bad  on  special  demurrer  before  the 


<•>  OfMt^ttrnf  V.  BavwMi,  9  Bki^  5Sfl. 


«■ 


tiiifi,^      t^'  %at,'  '»ni:6"  tl^i^^  ¥iiiy«;'  8ti'(«U"<J  ^e£"i^  tiT  sOt^^' 
^KaltWobjeciiion  is;  iui  for  exaiiipi'^j'&a^^'4a~saif«<;- 


iiaV6''Mit^{rii!ifVaif]ff'ii'i;yi''oirtKi^'^^ot«m^^ 

liiil';"  fJc  %'^t^b\MyVk't&^  pl&fHCffrinHil&cf  ii£iii$'iteiaL'< 
m'  'Hb  ^mt^?  MiU^  iHiU^  i>^A^nWMinj^mi' 

Being  of  opinion  that  the  pl^^'MlmifitV^'UW^' 

cQt^ineiit  (i^a;  (^'a(w^'iu^-aU%r^j^ti»i'  tKSf  i;^<^-' 

I!b^Wy^'gU1HlU'e^d^<^' «^tli  Ve»is4'dt'l{^^^HSKy^ 

rktibfa"<rf'<h<^^iiti'k^d'Wfe'tfek  i^liti^y  i/kmik"iietm^ 

dp8A'ti^^  t^ctflkt'  iin>llb"t{til^'ay^*tti^''m9  of  cblii ' 
da^tenV^' preii'yerWi^'ii{Ji''i^ab3iy^  8&cfi'''ir' 


»<fl»'j|t„%*7'Wn^fi-^^^y..w4  *p,^ft  "^Mf?^  v^m-j 

deration.    We  diink  that  that  is  a  suffident^M^^^r,;fp 
vlH,fi«?<iA^??H,?^,J^ff)?j^^on,jj)^,t^^^,f»jjp,9f,e^. 

▼^^^VSWij  ffil«#ft'^oRi='»^  A/fl^^Wy  tVff^Wr 

was  some  conAdera&ifp^ffff^^^^^^je^j^ff^  ^p-, 
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Hilary  for  I  think  that  though  it  may  be  true  that  a  man  who 
slf^'/  gives  money  to  another  cannot  recover  it  back  by  ac« 
tbn,  yet  that  if  he  promises  by  parol  to  give  money 
without  consideration,  no  action  at  law  lies  against  him 
to  recover  it.  I  do  not  see  how  the  fiiet  that  the  pro- 
mise is  in  writing,  not  under  seal,  can  make  any 
difference,  or  give  any  more  right  to  bring  an  action 
than  if  it  were  oral.  The  law  makes  no  distinction 
between  a  written  promise  not  under  seal,  and  a  pro- 
mise by  word  of  mouth  (a).  A  bill  of  exchange  is  an 
assignable  contract,  but  between  the  parties  privy  in 
contract,  it  does  not  differ  from  any  other  parol  pro- 
mise. Can  a  parol  promise  to  pay  or  give  at  a  fiitore 
day  be  in  itself  a  consideration,  so  as  to  found  an  action 
for  a  default  to  pay  accordingly? 

It  is  true  that  if  a  party  receiving,  by  gift,  a  bill  on 
which  others  besides  the  giver  are  liable,  shall  recover 
its  amount  from  those  other  parties,  the  giver  cannot 
recall  or  recover  the  gift;  but  the  question  whether  he 
has  bound  himself  to  pay  the  bill  is  very  difierent.  As 
oral  and  written  promises  not  under  seal  are  alike  con« 
tracts  by  parol  and  of  no  dissimilar  obligation  in  law, 
do  we  think  that  for  the  purposes  of  this  argument,  a 
gift  of  a  bill  would  not  be  such  a  consideration  as  would 
sustain  an  action  on  it  against  the  giver.  We  are  there- 
fore of  opinion,  that  as  this  plea  in  effect  alleges  that 
no  consideration  whatever  was  given  for  the  indorse- 
ment of  this  bill,  or  had  or  received  by  the  defendant  on 
that  account,  it  is  sufficient  after  verdict  for  thedelend- 
ant  on  those  facts.  We  cannot  therefore  disturb  that 
verdict,  and  this  rule  must  be  discharged. 

Rule  discharged. 

(a)  See  per  Skynntr  C.  B.  in  deliTcring  the  opinion  of  the  court  of  ecror 
in  Uann  v,  Hughit,  7  T.  K.  S50»  n. 
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Daniel  Mallet  Britten,  Administrator  of  J.  Saun^ 
pERs(a),  against  Daniel  Britten,  Perrot,  and 

Watts. 

/^OV&NANT  by  the  administrator  of  Saunders,  on  it  is  no  de- 
>  n  ^indenture  of  fease  by  Saunders  the  intestate  to  ^®°^  ^^  '^^  ^° 

■'.  1*"*  action  on 

tbelhrse'  dewndalito^  of  cartain  faotonea  and  uachi*-  an  indenture 
nefjtfiktmr^,  &c.,  upon  the  tenementa  Aereia  men*-  tm^^/t^^ 
tiened,  whi^had  be^n'used  for  canTitig.oD  the  trade  party  who  has 
of  St  paoker>andi  caknderefi  for  sxt  years  and  a;quarler«  rupt  ™hat^tbe 
wanting  Airty  days^  comnfencinff  86  Masch  1880,  $t  a  defendants, 

___       the  lesseeSa 

certani  <rent,  payable  on  the  usnal  quarter  days.    The  have^rT' 

imianliire  movlded,  that  «t  the  expiration  of  the  ^erm.  ^ormedtheir 

covenants  with 
the  defendants  should  Idwenacliincry,  &c«f  of.  equal  the  assignees 

TBld6i»ot  ihauld  pay  the^ffmqce.  .  Breaobea:  Nan-  jie'VnSr' 
paymentiof'ient^i  and  .that  aithongb  the  term  has  ex^ 
pined^theidefendantft  have  not  deliveredup  maohinery, 
&d.oflt«^al  Tdiie.'  Pleas,  by  Ferret  and  WatU.^ 
1^  Nam^t  factum.  0dly.'  Th^t  at  the  time  of  the 
demise,<IJheBiabhBiery  was  held  by  the inteatate  Saut^ 
deit^  m  trvat  for  D.  BriUen^  the  other  defiradant,  and 
that  all'  lihe  bensfisial  inteieat  in  the  premiseBy  ifith.  the 
^bid  maohinery)  ficc*  was  in  D.  Britten  till  he  became:  a 
banUupti  iTlie  plea  then  averred  the  proceedings  in 
banltruptrf,  and:  the  .assignment  of  all.  the  bankrupt's 
inteveatin  dhe!  premises,  with  the  machinery  &q.»  to  W^ 
P.  and<'£*,  and  th^t  on  the  expiration  of  the  tenn, 
PerrMsuA  Watii^  as  two  of  the  defendants,  paid  the 
axxtaifi  of  vttiti.and  did  yield  up  to  the  said  W.  P»  and 
B,  machinery,  !&C4.  Upon  the. jdemised...piemiseap  of 
equal  value  to  the  machinery,  &c.  in  the  declaration 
mentibried,  atid  tfaeireupon  they  pray  judgment.  Simi- 
liter to  the  first  plea.    Demurrer  to  the  second,  alleg- 

(a)  "  For  the  ase  of  Jane  BritUn,  and  until  she  shall  duly  apply  for  and 
obtain  letters  of  admioiatration  of  the  goods  of  the  said  J.  5." 
VOL.  IV.  I  I 
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ing  for  cause  that  it  improperly  offered  matter  of  mere 
trust  and  equity  as  an  answer  to  an  action  at  law;  that 
although  there  are  three  defendants,  and  it  offers 
matter  in  bar  of  the  action,  yet  the  second  plea  impro- 
perly prays  judgment  as  to  two  of  them  only.  The 
Court  called  on 

JErle  to  support  the  plea.     The  defendants  have 
handed  over  the  bankrupt's  property  to  the  assignees 
as  the  law  would  have  compelled  them  to  do.    This  is 
analogous  to  cases  where  the  bankrupt,  having  a  mere 
legal  estate  in  trust  for  others,  and  also  a  beneficial  in- 
terest, the  legal  estate  has  been  held  not  to  pass  to  the 
assignees,  but  to  remain  in  the  bankrupt  for  the  pur- 
poses  of  the  trust,  while  the  beneficial  interest  vests  in 
his  assignees.    [Lord  Lyndhur$t  C.  B.  The  assignees 
are  substituted  for  the  cestui  que  trust,  and  all  his  be- 
neficial interest  is  transferred  to  them.    Aldersom  B. 
If  they  the  defendants  had  not  paid  the  assignees,  they 
could  not  have  brought  the  action.     Lord  Lyndhurst 
C.  B,  The  assignees  might  have  compelled  the  lessor 
to  sue  for  their  benefit  in  his  name.]    Scoit  v.  Snr- 
fnan,{a)  and  Winch  v.  Keeley{b\  show  that  courts  of 
law  win  take  notice  of  equitable  rights.     The  lessor 
has  brought  the  action  without  the  consent  of  the  as- 
signees.    [Lord  Lyndhurst  C.  B.   That  is  at  law  cor- 
rect;   the  defendants  have  their  remedy  in  equity. 
The  accurate  administration  of  justice  in  both  tribu- 
nals requires  that  their  jurisdictions  should  be  kept  se- 
parate (c).]     But  though  these  defendants  may  not  be 
able  to  enforce  the  rights  of  the  cestui  que  trust,  as 
plaintiffs  in  an  action,  they  only  here  seek   shelter 
under  those  of  the  assignees.    In  Carvalho  v.  Bum(d)y 
Uiiledale  J.,  says,  *^  It  is  quite  clear  that  the  assign- 

(a)  Willes,  400.  (fe)  1  T.  R,  619. 

(e)  See  Bauermait  ▼.  Rodmiui,  7  T.  R.  663,         (d)  4  B.  &  Ad.  593. 
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ment  vested  in  the  auigneeg  all  the  p^rional  estate  VBSi. 
and  effects  in  which  the  bankrupt  was^  at  the  time  of 
the  bankruptcy,  beneficially  interested  with  the  statu- 
tory exceptions  6  Geo.  4k  c.  16.  ss.  81,  8^.  86. 110,  but 
as  the  object  of  the  assignment  of  the  bankrupt's  pro^ 
perty  is  that  it  may  be  apphed  to  the  payment  of  his 
debts,  it  is  equally  clear  that  nothing  passed  by  it, 
which  the  bankrupt  then  held  in  trust  for  others,  or 
in  which  he  had  only  a  mere  legal  interest."  He  goes 
on  to  show  that  if,  at  the  time  of  the  bankruptcy,  the 
bankrupt  possessed  a  possibility  of  interest  from  which 
a  benefit  to  his  creditors  might  result,  the  whole  would 
pass  by  the  assignment,  and  cites  Seoii  ▼•  Surman^ 
Winch  V.  Keeleyt  Carpenter  v.  Mamel(a),  and  OlaA' 
Miane  ▼.  Had9Den{b).  The  assignees  having  taken  pos- 
session of  the  property,  the  common  law  acknowt- 
ledges  their  right,  and  the  defendants  cannot  be  called 
on  to  pay  damages  for  handing  over  the  bankrupt's 
prO])erty  to  them*  A  court  of  common  law  wiQ  take 
notice  of  legal  and  equitable  rights,  and  if  they  can 
distinguish  rightsi  they  can  recognise  duties  arising 
fifom  them.  [BoUand  B.  In  Gerrard  v.  Aylmer{e\ 
the  defendant  A.,  being  indebted  to  C,  a  bankrupt^ 
the  defendant  and  the  bankrupt  became  bound  to  M. 
L.  for  the  money,  in  trust  for  the  bankrupt;  a  commis» 
sion  then  issued,  and  this  debt  was  assigned  to  the 
plainti£^  a  creditor;  M.  L.  died,  and  his  executor  re- 
leased the  debt;  it  was  held,  that  the  interest  of  the 
bankrupt  was  transferred  to  the  creditor  by  the  sta- 
tate»  and  that  the  release  was  no  bar  to  an  action  of 
debt  by  him.]  That  shows  that  the  Court  will  take 
notice  of  the  beneficial  interest.  So,  where  goods  had 
been  sold  by  a  factor,  on  credit,  the  beneficial  Interest 
of  the  principal  in  the  price,  prevailed  against  the  legal 

(a)  3  B.  &  P.  40.  (6)  1  M.  &  S.  517. 

(c)  Palm,  505. 

Il2 
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18S4*  interest  of  a  bond  creditor  who  claimed  the  price  as 
the  factor's  assets;  Burdett  v.  Willeit{a).  [Lord 
Lyndhurst  C.  B.  Does  the  statute  enable  the  assig- 
nees to  do  more  than  the  party  beneficiaUy  entitled  as 
cestui  que  trust  might  have  done?  He  might  assign 
his  interest.  Does  that  make  a  difference  as  to  the 
party  who  is  to  sue?  The  legal  estate  is  still  in  D.  M. 
Britten,  and  an  action  would  lie  in  his  name.]  IParie 
B.  Does  the  bankruptcy  make  any  difference  in  law? 
Your  argument  is,  that  the  plaintiff  is  trustee  for  one 
of  the  defendants,  viz,  the  bankrupt;  can  the  act  do 
more  than  vest  the  trusts  in  the  assignees,  so  as  to 
make  them  hold  for  the  creditors  what  was  held  before 
by  the  cestui  que  trust?] 

It  Tested  a  right  in  the  assignees  which  might  have 
been  enforced  by  them  against  the  defendants^  under 
the  bankrupt  act.  [Lord  Lyndhurst  C.  B.  Directly 
they  brought  an  action  you  might  have  filed  a  bill  for 
an  injunction.]  Trusts  were  noticed  in  AUen  t«  /in- 
pett(b),  where  the  assignees  recovered  from  the  tnis- 
teeS|  under  a  marriage  settlement,  dividends  which 
they  had  covenanted  to  permit  the  bankrupt  to  re- 
ceive. [Lord  Lyndhurst  C.  B.  No  doubt  we  notice 
trusts — that  is,  we  know  what  they  mean,  and  that  the 
beneficial  interest  differs  from  the  legal.] 

Mansel  was  to  have  supported  the  demurrer. 

Lord  Lyndhurst  C,  B.— We  have  no  doubt  on 
the  subject.  We  must  decide  here  a  point  of  law,  ac* 
cording  to  the  rules  of  a  court  of  law.  If  the  decision 
lead  to  hardship,  the  defendants  may  apply  to  a  court 
of  equity,  where,  if  the  application  is  in  time,  they  will 
have  a  remedy.  We  constantly  take  notice  what  a 
trust  is.    Here  the  assignees  are  substituted  for  the 

(a)  8  Vern.  638.  (6)  8  Taont.  263. 
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cestui  que  trust,  that  is,  by  the  operation  of  the  statute 
6  Geo.  4.  c.  16.  In  Gerrard  v.  Aylmer^  cited  by  my 
brother  BoUand^  the  action  was  not  on  the  bond,  but 
on  the  debt  for  which  the  bond  was  given. 

Parke  B. — The  only  case  which  applies  is  that  in 
Palmer^  and  that  is  distingmshable.  The  bond  was 
there  ^ven  to  secure  a  debt,  not  as  an  extinguishment 
of  it;  and  though  the  bond  was  extinguished  by  a  re- 
lease>  the  court  held  that  the  debt  was  not.  No  as- 
signment took  place  at  that  period  of  the  bankrupt 
laws,  but  the  commissioners  divided  the  goods  among 
the  creditors. 

The  rest  of  the  coiurt  concurred. 

Judgment  for  the  plaintiff. 


Knowles  against  Lynch. 

JUDGMENT  had  been  obtained  in  the  Palace  The  court  will 

Court  for  60/.  of  which  20/.  had  been  levied;  the  J^^n^f^S^ 

defendant  was  not  to  be  found  within  the  jurisdiction  inferior  court, 

of  that  court,  and  had  no  more  effects  there,  but  he  ^^q^  execu- 

had  other  goods  at  Hull.  i»on  thereon 

pursuant  to  19 
Gto.  3.  c.  70. 
Comyn  moved  for  a  certiorari  to  remove  the  judg-  5. 4.  though 

tnent  into  this  court,  that  the  plaintiff  might  issue  exe-  Se^t  has  been 

cution  for  the  remainder  of  the  debt,  pursuant  to  19  levied  by  pro- 

Geo.  3.  c.  70.  s.  4.     The  section  applies,  though  not  inferior  court. 

in  express  terms,  where  part  of  the  damages  have  been 

levied. 

Lord  Lyndhurst  C.  B. — The  preamble  of  the  sec- 
tion seems  to  contemplate  courts  whose  jurisdiction  is 
only  to  the  amount  of  10/^ 
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It  being  certified  that  such  interference  was  frequmt 
as  to  judgments  in  the  Palace  Court,  and  that  such  was 
the  practice  of  the  Kmg's  Benchi  the  Court  granted  a 

Rule  absolute  in  the  first  instance. 


Anne  Byne  and  Catherine  Cann  Lippincott,  an 
Infant,  by  her  next  friend,  Anne  Byne,  against  W. 
W.  CuRREY,  and  Others. 

totirbhiswiirS'^*^  HENRY  CANN  LIPPINCOTT  by  will 
directs  that  dated  20  Juli/  1822,  duly  executed  to  pass  r«al 

legacies'' shall  estates,  bequeathed,  among  others,  pecuniary  legacies 

be  paid  prior    to  the  Ghcester,  Bristol,  and  Bath  Infirmaries;  and 

to  his  debts  i         ii  * 

and  other  lega-  theti  gave  the  following  directions,  ''which  three  chart- 

aU  his°^  Lctes  '^^^  legacies  I  direct  may  be  paid  out  of  mtf  personal 

shall  be  paid     estate,  prior  to  the  payment  of  my  debts,  and  the  other 

years^w        legacies  hereby  by  me  given  and  bequeathed.    I  direct 

from  legacy      all  my  legacies  to  be  paid  within  two  years  after  my 

emption  from    decease,  free  of  any  deduction  for  tax  or  duty  or  other- 

dut^r  is  not       ^ig^  howsoever,  and  that  such  of  my  said  legacies  as 
limited  to  such     ,  j  ^ 

fegacies  only     shall  not  be  paid  within  that  period  shall  carry  interest 

witWn  two  ^^  at  U.  per  cent,  from  the  expiration  of  the  said  two 
years,  but  the    years. 

"^aHmy^lega^       '^^®  testator  then  gave  certain  freehold  and  lease- 

^1^/*  <^iW  in-   hold  estates,  particularly  described,  and  all  his  per- 

givdti  by  a        sonal  estate^  to  trustees,  whom  he  also  made  his  execu- 

in^eqoent       tors,  upon  trust  to  convert  the  personalty  into  money, 

is  inad&  and  to  sell,  with  certMu  exceptions,  the  freehold  and 

S^erenttime    ^^^^^^^^^  estates;  he  then  directed  that  the  trustees 

should  stand  possessed  of  the  monies  so  arising,  ''upon 

trust  to  pay  his  debts,  and  funeral  and  testamentary 

expenses,  and  the  several  legacies  thereinbefore  by  him 

given,"  (except  the  charitable  legacies  which  are  to  be 

paid  out  of  the  personal  estate  only,)  and  if  insuflScient, 
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the  deficiency  to  be  raised  by  mortgage  of  any  part  of       1884. 
his  freehold  lands.  _ 

nTMB 

On  25  May  1 8^,  the  testator,  by  a  codicil,  gave  10002*    and  Others 
to  A.  B.f  to  be  "  paid  immediately"  after  his  death.      ^  ^^^^ 
In  July  1829  he  made  another  codicil,  containing  the    and  Others, 
following  bequest: — '*  I  give  to  C^herine  Cann  Lip^ 
phtcoit,  the  daughter  of  the  said  A.  B.,  bom  16  De* 
cember  1828^  and  baptised  in  the  parish  of  SL  Mwy- 
lebone,  the  22  January  18S9,  residing  with  me,  the 
sum  of  5000/.,  raiseabk  immediately  afier  my  decease; 
and  in  case  my  personal  estate  shall  be  insufficient  to 
pay  the  above  legacies,  after  payment  of  my  debts,  and 
the  legacies  given  by  my  will,  I  charge  the  same  on  my 
real  estates."    Then  followed  directions  about  her  edu- 
cation, and,  in  conclusion,   *^  In  all  other  respects  I 
ratiiy  and  confirm  my  said  will." 

The  case  originally  came  on  before  Lord  Lyndhursif 
sitting  in  equity,  who  reserved  a  question,  by  the  spe- 
cial case,  for  the  opinion  of  the  full  Court,  whether  the 
legacy  of  5000/.  bequeathed  by  the  second  codicil  was 
given  free  from  the  legacy  duty. 

Jervis  and  Ro^fe  for  the  legatee.  To  charge  the 
real  estate  it  must  be  shown,  first,  that  the  testator  in^ 
tended  to  include  all  legacies  by  the  generality  of  the 
charge;  and,  secondly,  that  the  charge  of  legacies  on 
land  by  an  attested  will  is  sufficient  to  charge  legacies 
given  by  an  unattested  codicil,  and  that  enough  has 
been  done,  according  to  the  statute  of  frauds,  to  in- 
clude the  codicil. 

'^  A  codicil  is  always  considered  as  part  of  the  will, 
and  the  intent  of  the  testator  is  to  be  drawn  from  the 
whole;"  Thurlow  C,  in  Hill  v.  Chapman{a).  Where 
there  is  a  substitution  or  addition  of  legacies,  and  no 
times  are  appointed,  or  funds  assigned,  they  are  to  be 
paid  out  of  the  same  property,  and  on  the  same  terms 

(a)  1  Ves.  Jan.  407, 
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as  those  in  lieu  of  which  they  are  given;  Leacrojl  ▼. 
Maynard{fl\  Crowder  v.  Clowes {b). Roper  on  Lega- 
des  (c).    As  to  legacy  duty  being  paid ;  when  a  tes- 
tator gave  4000/.  to  trustees^  in  trust  for  a  daughter 
till  she  came  of  age^  the  duty  to  be  paid  by  his  execu- 
tors out  of  the  residue,  and  afterwards,  by  codicil,  re- 
voked the  gift  of  .4000/.,  and  raised  it  successively  to 
5000/.  and  6000/.  upon  the  same  trusts,  being  "  de- 
sirous of  increasing  the  same;**  it  was  held,  not  a  revo- 
cation but  a  substitution,  and  the  6000/.  therefore  was 
exempt  from  the  legacy  duty;    Cooper  v.  Day{d). 
[Lord  LyndhurH  C.  B.  That  was  decided  expressly 
on  the  ground  of  substitution.     If  the  legacies  had 
been  cumulative,  the  second  would  be  liable  to  duty.] 
If  by  the  wiU  the  real  estate  has  been  charged  with 
the  payment  of  the  legacies  in  general,  the  words  will 
take  in  the  legacies  in  the  codicil.  Masters  v.  Mas- 
iers{e)f  even  where  the  codicil  is  not  properly  attested, 
BrudeneU  v.Broughton{f),  nor  duly  executed,  for  it  is 
still  part  of  the  will.    See  per  Lord  Hardwickef  Hanuis 
V.  Packer  {g\  Jackson  v.  Jackson  (A).   [Lord  Lyndhurst 
C.  B.  By  the  second  instrument  in  Jackson  v.  Jackson^ 
the  land  was  devised  in  trust  for  the  nephew,  subject 
to  such  **  legacies  as  were  thereinafter  given,**  and  then 
the  legacies  were  given.     These  cases  would  apply  if 
the  testator  had  said,  I  direct  all  my  legacies  to  be 
paid  within  two  years  after  my  death,  without  legacy 
duty.    If  a  testator  charges  legacies  generally,  on  his 
real  estate,  and  afterwards,  by  a  codicil,  gives  legacies, 
they  are,  no  doubt,  within  the  charge.     But  here  is  a 
material  distinction  between  the  will  and  the  codicil. 
By  the  will  all  the  legacies  are  to  be  paid  within  two 


(a)  1  Ves.  jun.  279;  3  Bro.  C.  C.  233,  S,  C. 

(6)  2  Vet.  jnn.  449.  (c)  Vol.  L  760. 

(<i)  3  Mer.  154.  («)  1  Pccre  Vina.  4?5. 

(/)  2  Atk.  268.  (^)  Anib.  356. 

(/•)  2  Cox,  Cb.  Cbs.  35. 
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years,  by  the  codicil,  immediately.  Parke  B.  In 
cases  where  die  legacies  are  to  be  paid  within  two 
years,  two  and  a  half  per  cent,  duty  is  payable;  in  the 
codicil,  ten  per  cent.]  The  time  when  the  legacies  are 
to  be  paid  does  not  interfere  with  the  direction  that 
they  should  be  paid  free  from  legacy  duty.  The 
legacy  in  the  will  is  to  be  paid  within,  not  at  the  expi- 
ration of,  two  years  after  testator's  death.  The  exe- 
cutor may  find  it  convenient,  but  is  not  bound  to  post- 
pone payment  for  that  time,  and  in  the  codicil  the 
money  is  to  be  "  raiseable''  immediately,  but  it  may  not 
be  raised.  [Lord  Lyndhursi  C.  B.  But  it  shall  vest 
immediately,  and  a  fund  must  be  raised,  because  her 
education  is  to  be  provided  for.]  Her  share  would  be 
liable  to  abate  proportionably  with  the  others,  notwith- 
standing the  different  periods  of  payment.  [Parke  B. 
The  postponement  for  two  years  may  be  part  of  the 
consideration  of  the  legacy  being  paid  without  the  le- 
gacy duty,  how  can  you  say  that  that  which  is  to  be 
paid  immediately  is  within  the  same  reason?  The 
money  making  money  for  two  years,  for  the  benefit  of 
the  residue,  may  be  the  reason  for  no  duty  being  pay- 
able. If  nothing  had  been  said  about  ''  raiseable  im- 
mediately," the  condition  would  apply  to  the  legacy  in 
the  codicil.  [Lord  Lyndhurst  C.  B.  There  is  one  en- 
tire proposition  in  the  will  to  pay  the  legacy,  and  with- 
out duty.  In  the  codicil  the  proposition  is  distinct. 
How  can  the  court  safely  come  to  the  conclusion  that 
the  legacy  which  is  to  be  raised  immediately,  is  to  be 
considered  in  the  same  light  as  a  legacy  which  is  to  be 
paid  in  two  years?]  The  legacies  are  payable  within 
two  years,  but  it  was  competent  for  the  executors  to 
pay  at  any  moment.  [Lord  Lyndhurst  C.  B.  The  le- 
gatee could  not  claim.]  If  the  interest  accruing  had 
been  the  reason,  the  testator  would  have  made  them 
payable  "  after,"  not  "  within"  two  years,  else  the  party 
by  the  will  would  be  in  a  better  situation  than  by 
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the  codicil;  but  the  testator  could  not  intend  that  the 
infant,  who  was  hia  natural  daughter,  should  be  worse 
off  than  t^e  others,  Charieris  v.  Young{a).  [Lord 
Lyndhurit  C.  B.  There  a  legacy  to  the  husband,  after 
one  to  the  wife  had  lapsed  by  her  death,  was  not  a 
substitution  in  the  sense  in  which  it  is  used  in  cases  of 
this  kind.  It  was  decided  to  be  a  substantive  bequest] 
By  the  will,  which  gave  a  legacy  to  testator's  daughter, 
Mrs.  Youngi  he  directed  that  all  the  legacies  *'  therein- 
before bequeathed,"  should  be  paid  free  of  duty,  but 
the  legacy  to  the  husband  was  by  a  subsequent  codicil. 


Simpkituan  and  Koe  for  the  executors.  The  ques- 
tion is  as  to  the  testator's  intention;  this  is  to  be 
collected  from  the  will  and  codicil  taken  together.  It  is 
not  disputed  that  where  a  testator  duly  charges  his 
real  estate  with  legacies,  he  may  by  an  unattested 
codicil  add  to  them;  and  that  such  added  or  substituted 
legacy  must  partake  of  the  nature  of  that  for  which  or 
to  which  it  h  added.  In  Jackson  v.  Jackstm{b\  after 
giving  several  legacies,  the  testator  devised  bis  real 
estates  &c.  subject  to  the  said  ''  thereinbefore  men- 
tioned annuities  and  legacies;"  which  Butter  J.  held 
to  be  equivalent  to  a  general  charge  of  legacies.  But 
that  decision  is  not  justified  by  any  authorities,  and  is 
at  variance  with  some.  Masters  v.  Masters  (c)  is  strong 
against  it,  where  the  words  **  above  mentioned'*  in  the 
will  are  held  not  to  include  legacies  in  the  codicQ.  So 
Charieris  v.  Young,  the  expression  "  hereinbefore 
given,"  was  held  not  to  apply  to  a  subsequent  instru- 
ment. Where  there  was  a  devise  of  a  term  to  trustees 
to  levy  a  sum  for  the  payment  of  legacies  "  thereby 
given,"  and  ''  several  legacies  heremafter  bequeathed,** 


(«)  6  Madd.  30 ;  t  Rsh.  183. 
CO  1  P.  >ViM.  4«1. 


(6)  SC<ix'aCh.CB«33. 
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and  a  codicil  unattested  gare  a  provision  to  some  lega^       1834. 
lees  m  addition  "  to  their  said  legacies/'  the  latter  le-      "^-"^ 
gades  were  held  not  cha^eable  on  their  real  estate;    and  Others 
Bonner  r.  Bimner{<a).    [Lord  Lyndkmst  C.  B.  If  the  «• 

words  had  been  ''  all  my  legacies  free  of  legacy  duty/'  and  Others. 
it  would  have  applied  to  the  codiciL  The  ground  of 
the  decision  was^  that  it  was  not  a  general  charge  of 
legacies.]  So  where  the  terms  as  well  as  the  amount 
of  a  legacy  are  made  to  vary  in  the  codicil,  Burrows  v. 
CottereU{b).  There  by  the  will  an  annuity  free  frcmi 
duty  waa  given  to  A.  and  A|  and  after  the  death  of 
Ae  survivor,  over  to  C;  by  the  codicil  this  was  re- 
voked, and  an  annuity  of  a  less  sum  given^  without 
mentioning  the  gift  over  to  C.  A  distinction  is  made 
in  the  will  between  the  charity  and  other  legacies;  the 
charity  legacies  are  not  only  to  be  paid  in  preference 
to  his  other  legacies,  but  even  before  his  debts,  and  are 
not  to  wait  for  the  end  of  two  years.  The  proper  con^ 
struction  is,  that  the  charity  legacies  should  be  paid 
immediately,  not  without  the  legacy  duty;  that  the  le- 
gacies which  are  postponed  to  the  end  of  two  years 
should  be  free  from  duty.  The  charge  therefore  is 
not  general,  but  only  on  legacies  payable  at  the  end  of 
two  years.  [Lord  Lyndhurat  C.  B.  It  is  a  difficult  po- 
sition to  say  that  the  charity  legacies  are  not  included 
within  ''  all  my  legacies."]  The  legacies  are  not  pay- 
able till  two  years,  because  the  interest  is  not  to  run 
till  then;  it  is  not  so  with  the  charity  legacies.  [Lord 
LyndhurH  C.  B»  The  charity  legacies  are  to  be  paid 
immediately;  then  comes  the  clause  ''  all  my  legacies 
to  be  pwd  within  two  years;"  then  **  free  from  duty;" 
that  is,  **  all  my  legacies  free  from  duty."  In  that  case 
«  al  my  legaoies*'  would  bear  kiterest  fVom  t#o  years, 
which  is  not  consistent  widi  the  provision  for  the  im- 
mediate payment  of  the  charity  legacies.]    Those  lega- 

(a)  is  Vei.  379.  (Jb)  lb.  3SS;  3  Sim.  Sf  9. 
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cies  are  not  demandable  till  after  two  years^  which  are 
to  be  paid  out  of  the  real  estate.  The  interest  being 
only  in  default  of  payment  can  only  run  from  the  time 
when  the  principal  is  due.  [Lord  Lyndhurst  C.  B. 
You  say  that  ^*  all  legacies''  means  only  the  legacies 
given  by  the  will,  because  those  only  are  charged  in 
the  real  estate.] 

Jervis  in  reply.  If  the  only  words  had  been  "  all 
my  legacies/*  it  being  a  general  charge  would  have 
included  after-given  legacies.  The  introduction  of  the 
provision  **  to  be  paid  within  two  years/*  does  not  re- 
strict the  general  sense  of  the  preceding  words  to  lega- 
cies of  that  class,  because  without  doubt  the  charity 
legacies,  which  are  to  be  paid  forthwith,  are  within  the 
exemption  in  the  will.  Bonner  v.  Bonner  (a),  which  was 
cited  in  opposition  to  Jackson  v.  Jackson  (6),  was  the 
case  of  an  additional  legacy,  and  was  not  to  be  paid  out 
of  the  same  fund. 

Lord  Lynduurst  C.  B — ^I  am  of  opinion  that  the 
duty  is  not  payable  in  respect  of  this  legacy.  It  is  said 
that  as  the  legacies  given  by  the  will  to  individuals  are 
not  payable  till  the  expiration  of  two  years,  but  the  le- 
gacy in  question  is  raiseable  immediately,  it  is  on  a  dif- 
ferent footing,  and  not  within  the  words  of  exemption. 
That  makes  it  necessary  to  look  to  the  will.  By  that 
there  are  two  classes  of  legacies,  to  charitable  esta- 
blishments and  to  individuals.  The  testator  meant 
that  the  first  should  be  paid  immediately,  for  he  directs 
them  to  be  paid  before  his  debts;  after  that  he  directs 
all  his  legacies  to  be  paid  within  two  years,  by  which  I 
understand  the  legacies  to  charitable  institutions  are 
due  as  soon  as  they  can  be  paid,  and  all  the  legacies 
are  due  in  two  years.    These  are  all  to  be  without 


(a)  l3Ve9.jaa.d79. 


(6)  2Cux*8Ch.Ca.S5. 
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duty,  comprehending  the  charitable  legacies;  even  those 
legacies  which  are  payable  immediately  are  to  be  free; 
therefore  there  is  no  reason  that  legacies  payable  by    ^^  Others 
codicil,  though  raiseable  immediately,  should  not  have  v. 

been  intended  by  him  to  be  given  free  from  legacy    and  Others. 
duty. 

Parke  B, — At  first  it  appeared  to  me  that  the  post- 
ponement of  payment  of  the  legacies,  and  their  being 
free  from  duty,  formed  a  connected  proposition :  and  it 
occurred  to  me  that  the  postponement  of  payment  for 
two  years  was  the  consideration  for  the  non-payment 
of  the  duty,  and  that  when  the  codicil  said  the  legacy 
then  given  was  to  be  "  immediately  paid,"  it  was  not 
intended  that  it  should  be  so  paid  without  the  duty, 
because  that  consideration  failed.  But  in  the  course  of 
the  argument  I  have  come  to  the  conclusion  that  we 
may  read  the  will  and  codicil  as  consisting  of  two  dis- 
positions:— The  first  provides  that  some  of  the  legacies 
shall  be  payable  within  two  years,  and  the  charitable 
legacies  immediately;  the  second  directs  that  "  all*'  his 
legacies  should  be  paid  free  of  duty.  The  charity  le- 
gacies come  within  the  general  description,  and  the  le- 
gacy given  by  the  codicil  is  on  the  same  footing  as 
these,  and  therefore  in  the  same  manner  should  be 
exempt  from  duty. 

BoLLAND  and  Gurney  Bs.  concurred. 


Burn  against  Morris. 

nPRO VER  for  a  bank  note  for  201.    A  clerk  of  the  rESnk-^'"' 

plaintiff  had  lost  the  note  in  the  street;  it  had  note,which the 

-  -    defendant  has 

been  picked  up  by  a  woman ;  the  defendant's  son  took  tortiously  con- 
it  to  the  Bank  of  England  to  be  changed,  and  brought  ^®*^  ^  ^^^ 

though  part  of  the  proceeds  has  been  paid  by  him  to  the  plaintiff.  The  acceptance 
of  part  does  not  affirm  the  taking,  so  as  to  waive  the  tort,  but  the  amount  rec^ved 
will  go  in  reduction  of  damages. 
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the  proceeds  to  the  womsCd,  who  then  gave  him  two  so- 
vereigns. The  woman  was  afterwards  taken  before 
the  lord  mayor,  and  seven  sovereigns,  which  were 
found  upon  her,  were  restored  to  the  clerk  as  part  oi 
the  proceeds.  At  the  last  London  sittings  before  Bel- 
land  B.  the  jury  thought  that  the  son  was  agent  to  his 
father  the  defendant,  and  found  a  verdict  for  the  plain- 
tiff, damages  13/.  The  learned  judge  having  reserved 
leave  to  move  to  enter  a  nonsuit. 


Bompas  Serjt.  now  moved.  Trover  does  not  lie  for 
the  whole  note,  after  the  clerk  had  received  7L  as  part 
of  its  proceeds:  for  the  party  must  either  affirm  or 
disaffirm  the  whole  transaction.  Taking  the  change  was 
affirming  the  act,  and  the  plaintiff  cannot  now  say  that 
it  is  wrongftil.  As  where  a  sheriff  sells  property  of  a 
bankrupt,  the  assignees  of  a  bankrupt  have  a  right  to 
treat  him  as  a  wrong-doer;  but  if  they  claim  the  pro- 
duce they  affirm  the  sale,  and  cannot  turn  round  and 
say  it  was  wrongful;  Brewer  v.  Sparrow  (a). 

Lord  Lyndhitrst  C.  B. — In  that  case  the  whole 
proceeds  of  the  sale  were  taken ;  that  is  an  adoption 
of  the  act;  here  the  receipt  of  the  71.  does  not  ratify 
the  act  of  the  parties,  it  only  goes  in  diminution  of 
damages. 

Vaughan  B. — Property  in  the  note  was  proved  and 
a  conversion,  and  there  was  no  waiver  of  the  tort. 

Rule  refused. 


(a)  7  B.  &  G.  310. 
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Hatsall  against  Griffith.  "^^^^^ 

nPHIS  was  an  action  of  aasumpsit  to  recover  the  vahie  ^  broker  was 
of  twenty-one  sixty-fourth  parts  of  the  brig  Rhoda,  sell  a  ship  be- 
of  which  the  plaintiff  was  part^wner  with  two  others,  ^""g»"g  ^ 

tnrco  part* 

Brown  and  Proihero,  who  were  living  at  BrtMioh  The  owners,  two  of 

defendant  was  employed  as  broker  to  sell  the  ship,  rounicat^" 

Prothero  and  Brown  communicating  with  him  on  the  with  him  on 

subject.    The  plaintiff's  share  after  the  sale  being  Xo  them^he 

admitted,  in  letters  from  the  defendant,  to  be  340t,  P«'d  thdr 

the  plaintiff  desured  him  to  pay  over  that  sum  to  his  proceeds  of 

bankers  in  London^  which  he  refused  to  do  without  the  ^*1*^  **^  1'  ^"' 
'  after  admtt- 

consent  of  the  other  two  part-owners,  though  he  had  ting  the  a^ 

already  paid  them  their  shares.    At  the  trial  at  the  SJ^^^p^Jt?*' 

London  sittings  in  this  term  the  plaintiff  was  nonsuited,  owner's  share 

to  be  in  his 
hands,  refused 

D.  Pollock  now  moved  to  set  aside  the  nonsuit  and  f?  ?^y}[  ^® 

1.  <•  1  1    •       •/»         -r^  *>*"*  without 

enter  a  verdict  for  the  plamtiff.     Every  part-owner  the  consent  of 
may  sell  his  share  of  a  vessel  at  any  time  without  the  ^®  ^^^^^  ^^' 

■^  •^  An  action  of 

consent  of  any  other.    When  the  amount  of  his  share  assumpsit 

is  ascertained  or  is  capable  of  being  separated,  it  broueht^bvlhe 

becomes  his  undivided  share,  and  he  may  sue  for  it.  third  part^ 

It  is  true  that  in  an  action  to  recover  freight,  all  the  share^:  ^Held 

part-owners  must  join,  because  all  are  partners  with  ^^^^  ^®  ^<^, 

,  ni««/xi«.  not  entitled  to 

respect  to  the  concerns  of  the  ship  (a),  but  that  is  not  recover. 

in  respect  of  the  ownership  (b) ;  and  even  in  case  of 
freight,  it  is  added,  ^'  unless  perhaps  some  one  should 
have  received  his  own  share  or  have  released  his  claim 
to  it.'*  [Lord  Lyndhurst  C.  B.  There  is  no  doubt 
about  the  right  to  sue  separately  under  certain  cir- 
cumstances ;  but  the  question  here  is,  whether  the  con- 
tract to  sell  was  made  by  the  defendant  with  all  the 

(a)  Ahbou  on  Shipping,  Sd  edit  98. 

(6)  1  Phil.  End.  391 ;  1  Stark.  Evid.  9d  edit  tlO. 
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Hatsall 

V, 

Griffith. 


owners  jointly,  for  if  it  was,  all  should  have  sued. 
Parke  B.  Was  he  employed  by  all  jointly  to  sell  the 
ship  as  one  thing  for  all,  or  by  each  to  sell  the  share 
of  each  ?  Lord  Lyndhurst  C.  B.  Suppose  there  are 
three  joint  owners^  of  whom  one  is  the  manager,  and 
that  all  agree  to  sell,  but  the  managing  owner  employs 
the  broker  to  sell  the  ship  generally,  is  he  not  em- 
ployed for  all?]  When  the  legal  interest  is  severed 
each  may  sue ;  and  it  is  said  in  a  text-book  (a)  that, 
'^  in  case  of  a  joint  interest,  if  two  out  of  three  parties 
have  been  paid  their  shares,  the  third  may,  in  respect 
of  such  severance,  sue  alone  for  his  proportion,  for 
which  Sedgwortk  v.  Overend  (6)  and  Garret  v.  Tay- 
lor {c)  are  cited.     Here,  the  defendant's  letters  show 


(a)  1  Chitty  Plead.  7;  4lh  edit.  6. 

(6)  7  T.  R.  279.  This  was  an  action  in  tort,  viz.  on  the  case  by  one 
part-owner,  brought  after  the  other  two  had  in  an  action  of  trespass  re- 
covered damages  for  ranning  down  their  ship. 

(c)  1  Esp.  Treat,  on  Nisi  Prius,  117.  "  Three  persons  bad  employed 
the  defendant  to  sell  timber  for  them,  in  which  they  were  jointly  conoemed ; 
to  two  he  paid  their  exact  proportion,  and  (hey  had  given  him  a  receipt  in 
full  of  all  demands ;  the  third  now  brought  his  action  for  the  remainder,  being 
bis  share ;  it  was  objected  that,  as  this  was  a  joint  employment  by  three, 
one  alone  could  not  bring  his  action  :*'  but  Lord  Mamjield  is  reported  to 
have  ruled,  that  when  there  had  been  a  severance  as  above  stated,  one  alone 
might  sue.  This  case  seems  contradicted  by  all  the  other  aothorities, 
unless  at  the  time  of  making  the  agreement  the  parties  bad  a  several  in* 
terest,  and  the  promise  was  made  to  then  severally  as  well  as  jobtly.  As 
when  a  man  covenants  with  two  or  more  jointly,  yet,  if  the  interest  and 
the  canse  of  action  of  the  covenantees  be  several  and  not  joint,  the  covenants 
shall  be  taken  to  be  several,  and  each  of  the  covenantees  may  bring 
an  action  for  his  particular  damage,  notwithstanding  the  words  of  the 
covenant  are  joint ;  Eccleston  v,  Clipiham,  1  Saund.  Rep.  154,  n.  (1)  and 
(a)\  and  cases  there  cited.  Also  Petrie  v.  Bury,  3  B.  &  C.  S5S;  It4fte  v. 
PouUon,  t  B.  &  Adol.  822.  Tlie  rule  is  laid  down  in  Cabell  ▼.  Vaugkan, 
1  Saund.  291,  h.  n.  (4),  with  respect  to  parties  suing  on  contracts  not  onder 
seal,  whether  in  writing  or  by  parol.  "  A  distinction  has  been  taken  be- 
tween actions  of  assumpsit  and  actions  of  tort ;  in  tlie  former  case,  if  one 
only  of  several  persons  who  ought  to  join,  bring  the  action,  the  defendant 
may  take  advantage  of  it  on  non-assumpsit,  but  in  the  latter  he  miut  plead 
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the  gale  of  the  other  shares,  and  he  has  taken  on  himself       1 834. 
to  sever  the  plaintiff's  share  from  the  rest  and  keep  that 
only.  [Parke  B.  Suppose  the  defendant's  commission 
had  not  been  paid,  or  that  the  money  had  not  been  paid 
oyer,  must  the  defendant  have  sued,  for  his  commission, 
the  owners  all  jointly  or  each  separately  ?  or  suppose 
that  the  purchaser,  without  any  default  of  the  broker, 
bad  not  paid  the  price  of  the  ship,  it  cannot  be  argued 
that  the  defendant  would  be  entitled  to  a  per  centage 
from  each  owner  on  their  respective  shares.    Against 
whom  could  he  have  proved,  had  a  bankruptcy  inter- 
vened ?    There  was  a  case  of  Break  v.  Douglas  (a), 
in  the  King's  Bench,  a  short  time  ago,  in  which  one 
who  had  a  joint  interest  in  a  ship,  sought  to  recover, 
in  an  action  of  assumpsit,  from  an  insurance  broker 
a  sum  received  by  him  from  the  underwriters.     The 
court  held  that  the  part-owner  was  entitled  to  recover 
from  the  broker.     I  differed  from  them,  as  I  thought 
it  was  a  joint  employment,  and  the  remedy  joint  by  all 
the  owners  against  him,  and  by  him  against  them  all, 
so  that  if  either  had  been  insolvent  the  other  remained 
liable,  but  the  decision  turned  on  some  circumstances 
which,  the  rest  of  the  court  thought,  made  him  a  sepa- 
rate agent  for  each  owner.]     [Lord  Lyndhursi  C.  B. 
What  fact  is  there  here  to  lead  to  the  conclusion,  that 
it  was  intended  to  be  a  separate  contract  by  the  present 
plaintiff  to  employ  the  defendant,  and  by  him  to  sell 
the  ship  for  the  plaintiff  and  not  for  the  other  part- 
owners?]    The  parties  might  all  agree  to  sell,  and  to 
employ  one  to  sell  the  whole  when  the  entirety  of  the 
ship  would  sell  most  advantageously.   [Parke  B.   That 
would  show  them  all  to  have  employed  the  defendant 

it  in  abatement.    And  this  distinction  is  universally  adopted.*'    See  cases 
cited  ibid.  Jeil  ▼.  Douglat,  4  B.  &  Aid.  374 ;  also  Webber  v.  7tvt/l,  2  Saund. 
121  c;  Garrett  v.  HandUt/,  S  B.  &  C.  462. 
(o)  Not  jet  reported. 
YOL.  IV.  K  K 
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for  that  purpose :  if  there  was  a  joint  agreement  to 
sell^  there  should  have  been  an  express  agreement  to 
pay  the  plaintiff  his  share  by  the  consent  of  all  parties, 
in  order  to  enable  him  to  sue  alone  for  it. 


Lord  Lyndhurst  C.  B. — If  I  am  employed  as  the 
agent  of  three  to  receive  money,  I  cannot  pay  it  over 
without  their  consent.  Prothero  and  Brown  being 
the  owners  who  communicated  with  him  on  the  sub- 
ject of  selling  the  ship,  the  defendant  paid  over  the 
amount  of  the  two  shares  to  them,  and  for  his  own 
security  refused  to  pay  the  pther  third  to  the  plaintiff 
without  their  consent. 


Parke  B. — On  this  statement  there  was  a  joint 
hiring  of  the  defendant  to  sell  the  whole  ship.  It 
would  have  been  a  breach  of  his  instructions  for  sale 
if  he  had  paid  over  to  one  his  share  of  the  purchase- 
money  without  the  special  concurrence  of  the  rest. 

Alderson  B.*— It  appears,  that  the  want  of  such 
concurrence  of  aO  the  owners,  was  the  ground  of  the 
defendant's  refusal  to  pay. 

Rule  refused. 
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1834^ 

Jane  Kirwan,  Administratrix  of  Antony  Kirwan, 
against  Clement  Kirwan,  Matthew  Kirwan,  and 
Nicholas  Tuite  Kirwan. 

ASSUMPSIT.    The  declaration  contained  counts  Merelnow- 

for  money  lent,  for  interest  and  money  due  upon  ledgebyacre- 

an  account  stated^  laying  the  promises  and  the  state-  dissolution  of 

ment  of  the  account  after  as  well  as  before  the  death  of  ^^[J "oue&ase 

the  intestate.     Nicholas  71  Kirwan  suffered  judgment  the  old  part- 

by  default,  and  the  other  two  defendants  respectively  {lability  to 

pkaded  the  general  issue,  and  as  to  so  much  of  the  him,  though  he 

declaration  as  laid  the  debt  in  the  life-time  of  the  in-  account  with 

testate,  the  statute  of  limitations,  and  a  set  off.     At  ^^^  "®^  ^"°' 

unless  he  ap- 

the  trial  before  the  lord  chief  baron  at  the  sittings  pears  expressly 
after    Hilary   term    1831,  a  verdict  was  found  for  tohL^^!''''^ 
the  plaintiff,  subject  to  the  foUowing  case: — In  1798  cepted  the  sub- 
join Kirwan^  the  father  of  the  defendants,  entered  of  the  new 
into  a  partnership  with  the  defendants  Clement  and  partnership 
Matthew f  as  West  India  merchants  in  London,  under  retiring  part- 
the  firm  of  John  Kirwan  and  Sons.    The  partnership  "®7v  [^^ 
continued  until  the  death  of  the  said  Johi  Kirwan,  ing  under  the 
.  which  happened  about  1799.    Upon  his  death,  the  ''^^l^l.^/Zl^ 
business  of  the  house  was  continued  under  the  same  indebted  to  A. 
style  and  firm  by  the  defendants  Clement  and  Matthew  ^y^^  partner- 

unta  1802,  when  the  other  defendant,  Nicholas  Tuite  ship,  ^n^  M. 
wj"  1         •  1      /»  1.1  .1         ^""  ^'  under- 

Ktrwan^  was  taken  mto  the  firm,  which  continued  to  took  to  liqui- 

catry  on  business  under  the  same  style  knd  firm  of  ^^^®  ^*^®a^"" 
'        ^  "^  cems.   After- 

John  Kirwan  and  Sons,  until  the  retirement  of  the  wards  N.  went 
defendant  Clement  in  June  1824.  The  mtestaie.An-  bug^s^nd 
on  his  retirement  a  new  partner  was  taken  in.  At  that  time  a  notice  of  the  previous 
dissolution  of  partnership  was  advertised  in  the  Gazette,  but  there  was  no  proof 
that  the  plaintiff  ever  saw  that  advertisement.  No  notice  was  given  of  the  intro- 
duction of  the  new  partner ;  the  business  was  carried  on  in  the  old  style  of  J.  K. 
and  Sons,  and  the  plaintiff  continued  his  account  with  them  under  that  name. 
About  eleven  months  after  the  dissolution,  in  a  letter  to  one  of  the  partners  who  had 
retired,  plaintiff  said  he  was  aware  that  after  the  dissolution  he  had  no  claim 
against  him,  '^bnt  there  was  nothing  to  show  that  he  accepted  the  substituted 
credit  of  the  new  partner  in  his  stead  :"  Held,  that  the  three  original  partners  to 
whom  the  loan  was  made,  were  not  released  from  their  liability. 

kk2 
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1834.  iontff  the  brother  of  the  defendants,  at  the  time  the 
business  was  carried  on  by  the  above  three  defendants 
was  a  creditor  of  the  then  firm,  and  was  in  the  habit 
of  drawing  for  money  against  the  sum  standing  to  his 
credit  as  his  occasions  required.  Between  the  30th 
January  1817,  and  17th  November  1827,  when  the 
intestate  died,  accounts  were  made  up  by  the  firm 
yearly  to  the  31st  of  each  intervening  December^ 
entitled  Mr.  Antony  Kirwan,  jun.  in  account  with  John 
Kirwan  and  Sons.  In  each  of  these  accounts  the  intes- 
tate was  credited  with  the  balance  appearing  due  to  him 
from  the  statements  of  accounts  of  the  preceding  years, 
and  after  the  death  of  the  intestate  the  accounts  were 
rendered  to  the  plaintiff^,  the  widow,  by  the  then  firm 
of  John  Kirwan  and  Sons ;  the  account  in  the  year 
1829  was  in  the  hand-writing  o( Nicholas  Tuiie  Kirwan^ 
and  stated  a  balance  to  be  due  of  9288/.  4s.  2J.;  for 
this  sum  the  action  was  brought.  The  defendant 
Clement  retired  from  the  partnership  in  June  1824, 
and  defendant  Matthew  Kirwan  on  31st  December  in 
the  same  year,  but  no  public  notice  of  the  dissolution 
was  given  untill  llth  January  1825,  when  the  following 
advertisements  were  published  in  the  Gazette : — 

'^The  partnership  hitherto  carried  on  by  us  the 
undersigned  Clement  Kirwan,  Matthew  Kirwan,  and 
Nicholas  Kirwan,  under  the  firm  of  John  Kirwan  and 
Sons,  was  this  day  dissolved  by  mutual  consent,  so  far 
as  concerns  the  above-mentioned  Clement,  who  retires, 
leaving  the  undersigned  Matthew  and  Nicholas  to 
carry  on  the  business  and  liquidate  the  concerns  of  the 
present  partnership.  Witness  our  hands  the  SOth  day 
of  June  1824. 

C.  Kirwan* 
Mm  Kirwan. 
N.  Kirwan,** 
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"  The  partnership  hitherto  carried  on  by  us  the  un- 
dersigned Matthew  Kirwan  and  Nicholas  Kirwan,  under 
the  firm  of  John  Kirwan  and  Sons^  was  this  day  dis- 
solved by  mutual  consent,  the  said  Matthew  Kirwan 
retiring  therefrom.  As  witness  our  hands  this  31st  day 
o{  December  1824. 

M.  Kirwan^ 
N.  KirwanJ^ 

At  the  time  that  the  defendants  Matthew  Kirwan 
and  Clement  Kirwan  retired  from  the  firm  of  John 
Kirwan  and  Sons,  the  debts  due  firom  the  firm  amounted 
to  the  sum  of  70,000/.,  and  the  debts  due  to  the  firm 
amounted  to  the  sum  of  73,000/.,  besides  more  which 
were  outstanding  and  to  be  collected. 

After  Matthew  and  Clement  had  retired,  Nicholas 
Tuite  Kirwan^  on  1st  January  1825,  took  his  brother^ 
in-law  Simon  Kelly  into  the  house  as  partneri  the 
business  being  still  conducted  in  the  name  of  John 
Kirwan  and  Sons.  At  the  time  the  new  partnership 
was  formed  there  was  new  capital  brought  into  the 
concern  amounting  to  the  sum  of  27,000/.  clear  of  all 
the  old  balances. 

The  account  with  the  intestate  Antony  Kirwan  was 
carried  from  the  books  of  the  old  to  the  new  partner^ 
ship.  The  balance  was  struck  annually  as  beforei 
accounts  were  rendered  to  him,  and  after  his  death  to 
the  plaintiff,  his  widow.  The  intestate  called  at  the 
house  for  money  once  or  twice  a  month,  and  the 
plaintiff  after  his  death  also  called  for  the  same  purpose 
several  times,  and  received  monies  on  account  Oii 
25th  November  1825,  the  intestate  wrote  the  following 
letter  to  the  defendant  Clement : — 

"  Dear  brother, — I  received  your  letter  yesterday  J 
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1834.  I  was  very  well  aware  that  on  your  dissolving  partner- 
ship with  Mr.  Nicholas  I  had  no  further  claim  upon 
you ."  The  letter  to  which  it  refers  was  not  produced  in 
evidence.  Administration  of  the  intestate^s  estate  was 
granted  to  the  plaintiff^  and  at  the  time  of  the  com- 
mencement of  the  action  the  balance  due  to  her  as 
administratrix  was  9333/.  ITs. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff  is  entitled  to  maintain  the  present  action 
against  all  the  defendants ;  if  she  is,  the  verdict  is  to 
stand ;  if  the  court  should  be  of  opinion  that  she  is  not, 
the  verdict  is  to  be  set  aside  and  a  nonsuit  entered. 

This  case  was  argued  in  Hilary  term  1832,  when  the 
court  thought  it  necessary  to  be  informed  on  the  two 
points  hereinafter  mentioned,  and  made  a  rule  for  a 
new  trial ;  the  case  to  be  considered  binding  except 
as  to  the  state  of  the  debts  and  credits  at  the  time  of  the 
dissolution  of  the  partnership,  and  except  as  to  the 
knowledge  by  the  intestate,  or  the  administratrix,  of 
Kelly  being  a  partner.  Either  party  to  be  at  Uberty 
to  add  any  facts.  The  two  issues  directed  by  the  pre- 
ceding rule  were  tried  before  Bayley  B.  at  the  sittings 
after  Trinity  term  1832,  and  in  the  Mic/uielmas  term 
following,  on  the  hearing  of  a  rule  which  had  been 
obtained  for  a  new  trial,  it  was  agreed  that  the  fol- 
lowing statement  should  be  added  to  the  case :  "  That 
there  was  no  evidence  of  the  actual  state  of  the 
debts  and  credits  of  the  house  at  the  respective  dates 
of  the  retirement  of  Clement  and  Matthew  Kirwan. 
A  witness  who  had  business  transactions  with  the 
house,  stated  he  never  heard  of  any  embarassment 
in  the  house.  The  intestate  in  1825  knew  of  the  intro- 
duction of  Kelly  into  the  house.'*  The  following  letter 
was  given  in  evidence  on  the  trial,  and  the  court  were  to 
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detemiine  upon  the  argument,  whether  it  was  to  be        1834. 
considered  part  of  the  special  case : —  ^^^^ 

KiRWAN 
V. 

« My  dear  brother,  4th  February  1825.         ^^^^^^ 

*'  I  have  read  your  letter  to  Mr.  Clement:  I  sincerely 
hope  that  he  will  not  Mrithdraw  what  he  has  allowed 
you.   In  your*8  to  brother  M.  Kirwan  you  say  that  you 
are  much  distressed :  the  idea  of  your  being  so,  very 
much  affected  me.    I  have  inclosed  you  a  bank  post 
bill  for  20/.J  which  you  will  oblige  me  in  accepting. 
My  dear  brother^  trust  in  God  and  he  will  help  you 
through  your  afflictions.    I  intend  to  give  my  landlord 
notice.    Mr.  Matthew  having  retired  from  business,  I 
do  not  know  where  my  property  may  be  placed.    Mr. 
Maiihew  will  do  all  he  can  to  get  me  5/.  per  cent.,  if 
he  does  not  succeed  I  shall  only  have  four,  which  will 
be  110/.  less,  and  I  intend  to  purchase  a  house  near 
town,  if  I  can  meet  with  one  to  suit  us,  to  reduce  our 
rent.    Let  me  hear  from  you  soon.    I  shall  be  glad  to 
know  if  you  have  received  the  inclosed :  also  if  you 
have  heard  from  Mr.  Clement.  A. Kirwan** 

This  case  had  been  argued  before  on  the  question 
whether  Nicholas  Kirwan  and  Kelly  were  liable?  The 
Court  now  intimated  that  what  they  wished  to  hear 
argued  was,  whether  Clement  had  been  discharged, 
and  Matthew  and  Nicholas  remained  liable  ? 

The  case  was  now  argued  on  this  point  by 

FoUett  for  the  plaintiff.  The  question  is,  was  there 
sufficient  proof  of  the  defendants'  being  discharged 
from  their  original  liability?  [Parked.  A  demand 
may  either  be  discharged  by  payment,  or  by  the 
transfer  of  the  debt  from  the  old  to  the  new  firm.] 
There  is  no  payment;  then  is  there  an  agreement 
to   accept  the   security  of  the  two  remaining   part* 


4fl6  CASES  IN  EASTER  TERM 

1834.  ners,  which  would  amount  in  law  to  a  release  of  the 
former  firm?  Even  when  all  the  parties  consented 
to  transfer  the  debt  of  one  to  the  account  of  another, 
it  is  a  mere  accord,  and  the  debtor  is  not  dis- 
charged ;  Cuxon  y.  Chadley{a).  The  three  defendants 
constituted  the  firm  at  the  time  the  debt  was  con- 
tracted ;  primft  facie  they  are  all  liable.  Has  anything 
taken  place  to  discharge  them  ?  There  is  no  payment, 
no  accord  and  satisfaction,  and  no  one  is  shown  to  be 
substituted  for  the  original  parties.  First,  as  to  Kelly; 
there  is  no  evidence  to  show  that  he  is  liable — when  did 
he  become  so  ?  It  is  suggested  that  on  the  account 
rendered  since  he  came  into  partnership,  Keliy  might 
be  liable  on  an  account  stated.  Clement  went  out  in 
June^  and  Matthew  in  December  1824;  Kelly  came  in 
in  Jantiary  18S5,  and  an  account  was  rendered  in  De^ 
cember  in  that  year.  But  no  act  was  ddne  when  KeUy 
came  in,  which  amounts  to  accord  and  satisfaction  ;  there 
should  have  been  some  evidence  that  the  plaintiff  had 
discharged  the  retiring  parties,  and  all  parties,  the  re- 
tiring partners,  and  KeUy  and  Nicholas  T»  Kirwan, 
should  have  concurred,  to  make  it  binding.  [Parke 
B.  The  account  is  transferred  in  the  books  to  the 
credit  of  Antony  in  the  debits  of  the  new  concern.] 
This  is  not  enough,  Devaynes  y.  Noble  {b).  The  ac- 
counts were  not  rendered  by  KeUy,  but  by  the  other 
partner  in  the  name  of  John  Kirwan  and  Sons,  which 
was  common  to  the  old  and  new  firms.  But  if  KeUy 
is  not  liable,  the  other  two  are  not  discharged.  There 
was  no  consideration  or  better  security  given  to  An- 
tony to  release  them.  [Parke  B.  The  security  of 
one  may  in  law  be  enough  consideration  €b  dis- 
charge two,  as  it  may  be  better  than  a  joint  security 
of  two,  in  cases  of  outlawry,  or  survivorship,  or  bank* 

(a)  3B.&C.  591. 

(6)  1  Mcr.  MO,  568,  570;  SUccWi  case,  &76,  679, 
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ruptcy;   and  any  preferable  security  is  a  sufficient        1834. 
consideration.      The   sole  security  of  a  solvent  part- 
ner is    better  than    the  joint  security   of  him  and 
another.      If  th6   solvent  one  dies  you  would  have 
no  remedy  against  his  estate  at  law;  so  should  the 
survivor  become  bankrupt  or  be  outlawed  &c.]    The 
Court  will  not  presume  the  advantage  of  a  sole  security 
unless  it  is  distinctly  shown ;  it  is  necessary  to  prove  a 
good  consideration  for  the  agreement  of  the  plaintiff 
to  accept  a  new  debtor ;  Goff  v.  Davis  (a),  Lodge  v. 
Dicas  (6),  David  v.  Ellice  (r).      [Parke  B.    There  is 
a  case  (d)  in  the  King's  Bench  that  throws  a  doubt 
upon  those.]    There  must  still  be  clear  and  express 
proof  of  agreement  between  the  parties^  and  it  is  not 
to  be  left  to  inference.     There  was  no  act  done  when 
either  retired,  and  plaintiff  did  not  know  of  the  account 
being  transferred,  and  could  not  have  agreed  to  dis- 
charge the  partners.     [Lord  Lyndhurst  C.  B.    The 
letter  of  4  February  1825,  rather  negatives  an  agree- 
ment; but  considering  the  date  of  that,  and  the  death 
of  the  person,  perhaps  no  inference  should  be  drawn 
from  that.     It  is  not  stated  on  the  case  that  Antony 
had  notice  of  the   dissolution.      Parke  B.    The  de- 
fendant uses  that  as  an  acknowledgment  that  that  had 
passed  between  the  parties  which  amounted  to  a  dis- 
charge.    Lord  Lyndhurst  C.  B.   There  seems  to  be 
nothing  to  affect  £^%--that  being  so,  what  is  there  to 
show  that  the  defendants  are  not  liable  ?     Parke  B. 
You  must  show  what  is  equivalent  to  payment,  or  ah 
agreement  to  accept  the  continuing  partners  in  lieu  of 
the  others.     Lord  Lyndhurst  C.  B.  Assuming  that  to 
be  so  in  law,  have  the  defendants  made  out  either  of 
those  propositions  ?  the  onus  probandi  lay  on  them.] 

Coleridge  Serjt.  for  the  defendants.      The  jury  dis- 

(a)  4  Price,  tOO.  (6)  3  B.  &  A.  6J 1.  (c)  5  B.  &  C.  196. 

(<i)  Thomum  t.  Fercwal,  HUary  term,  4  Oeo,  4* 
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1834.  tinctly  found  that  the  intestate  had  agreed  to  take  the 
new  firm  as  his  debtor.  The  creditor  of  a  firm  may 
on  good  consideration  discharge  a  party  going  out,  and 
take  the  remaining  persons  of  the  firm,  ThampsouY.  Per- 
cival  (a).  Here  the  liability  of  the  new  partner  is  the 
consideration.  Kelly  was  taken  with  the  concurrence  of 
all.  On  the  dissolution  of  partnership  with  respect  both 
to  Matthew  and  dement,  the  account  of  Antony  was 
transferred  to  the  new  firm,  with  the  cognizance  of 
Kelly.  [Lord  Lyndhurst  C.  B.  After  the  partner- 
ship was  formed,  the  intestate  went  as  usual  to  the 
office  and  received  money,  but  he  might  not  know  of 
the  change.]  There  was  a  statement  of  the  debts  and 
credits  at  the  time  of  the  dissolution  of  partnership, 
and  the  knowledge  of  Antonys  account  by  KeUy  must 
be  inferred,  and  that  he  agreed  to  take  the  debt  on 
him.  Suppose  KeUy  had  paid  money  with  his  own 
hand,  it  would  have  been  presumed  that  he  had  know- 
ledge— here  is  what  amounts  to  that:  the  account  is  in 
the  books  of  the  new  firm,  and  every  act  done  by  them 
must  have  reference  to  their  books.  If  money  is  paid  by  a 
firm  of  which  Kelly  is  a  partner,  he  must  be  bound  by 
their  acts,  and  must  be  taken  to  have  knowledge  of  it. 
The  letter  oi  February  4,  1825,  after  the  notice  of  disso- 
lution had  appeared  in  the  Gazette,  shows  a  knowledge 
by  Antony  of  the  change  in  the  firm.  [Lord  Lynd- 
hurst C.  B.  He  went  into  the  country ;  though  he 
received  money  firom  time  to  time,  there  is  no  evidence 
that  he  knew  of  the  change.] 

Fottett  in  reply.  The  accounts  were  not  rendered 
by  Kelly,  but  by  the  partner  who  remained.  There 
must  be  clear  evidence  of  an  express  agreement  to 
change  the   credit,   Cuxon  v.   Chadley  (£),    or  some 

(a)  K,  B.  Hilary  term,  4  WUL  4.  (6)  3  a  &  C.  591. 
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decided  act,  as  where  the  party  had  drawn  bills  on  the       1834. 
new  firnij  David  v.  EUice  (a) ;  and  a  mere  knowledge 
of  the  change  is  not  enough,  Heaih  v.  Percival  (6). 

Lord  Lyndhurst  C.  B«— In  this  case  money  was 
advanced  to  the  three  defendants,  they  are  therefore 
jointly  liable  for  it  to  the  plaintiff,  unless  they  show  affir- 
matively sufficient  in  law  to  discharge  them.  We  cannot 
go  out  of  the  statements  in  the  special  case.    It  is  said 
that  upon  it  we  may  conclude  that  the  plaintiff  agreed 
to  take  two  of  the  partners  as  his  debtors,  and  to  dis- 
charge the  third,  Clement.    To  support  this  view  two 
circumstances  are  relied  on ;  first,  that  notice  of  disso- 
lution of  partnership  had  been  given,  in  which  it  was 
stated  that  Matthew  and  Nicholas  undertook  to  liqui- 
date the  partnership  debts ;  but  it  was  not  stated  that 
this  notice  was  communicated  to  Antony.    Secondly, 
the  defendants  rely  on  a  letter  from  the  intestate  to 
Clement i  of  US  November  1825,   in   these  terms : — 
^*  Dear  brother,  I  received  your  letter  yesterday ;  I 
was  very  well  aware  that  on  your  dissolving  partner- 
ship with  Mr.  Nicholas  I  had  no  further  claim  upon 
you."     Considering  this  case  as  a  juryman,  that  letter 
does  not  lead  me  to  the  conclusion  that  Antony  agreed 
to  take  the  two  remaining  partners  as  his  debtors. 
Then  did  he  agree  to  take  Nicholas  Kirwan  and 
JKelly?    Kelly  having  transferred  his  account  from 
the  books  of  the  old  to  those  of  the  new  firm,  it  is 
argued  that  Antony  might  have  consented  to  take  them 
as  his  debtors.    But  there  is  nothing  which  satisfies 
my  mind  that  he  did.     As  therefore  I   see  nothing 
which  satisfkctorily  proves  a  transfer  of  Antonyms  debt 
to  the  two  brothers  Matthew  and  Nicholas^  or  to 
Nicholas  and  Kelly ^  the  original  debtors  remain  liable, 
and  the  plaintiff  must  have  judgment. 

Parke  B. — ^The  law  is  clear  up  to  a  certain  pomt  in 

(a)  5  B.  &  C.  196.  (6)  1  P.  WUlms.  683. 
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1834.       this  case.  All  the  brothers  being  originally  liable,  they 
are  to  discharge  themselves  either  by  payment,  or  by 
transfer  of  their  liability  by  consent  of  all  parties,  or  by 
the  retiring  partner  having  agreed  with  the  plaintiff 
to  substitute  the  liability  of  the  continuing  partners 
for  that  of  the  old  finn.     We  must  see  if  there  is  any 
thing  to  support  the  suggestion  of  payment  or  of  sub- 
stitution*   The  facts  relied  on  to  support  the  opinion 
that  a  substitution  of  credit  took  place,  are,  first,  the 
advertisement  of  the  dissolution  of  partnership,  and 
that  Matthew  and  Nicholas  were  to  liquidate  the  con- 
cerns of  the  partnership.      Secondly,  the  letter   of 
25th  November  1825,  from  Antony  to  Clement.     The 
agreement  was,  that  Clement  should  retire,   leaving 
Matthew  and  Nicholas  to  carry  on  the  business  and 
liquidate  the  concerns  of  the  partnership.      A  jury 
would  have  decided  whether,  in  pursuance  of  the  duty 
so  cast  on  them   by  the  agreement,  Matthew    and 
Nicholas  bad  not  made  some  arrangement  with  the 
plaintiff  to  accept  a  substitution.    But  it  is  not  stated 
that  the  dissolution  of  partnership  was  known  to  the 
plaintiff,  and  the  notice   of  one  partner  going    out 
of  a  firm  does  not  discharge  him,  unless  that  notice  is 
proved  to  have  reached  the  plaintiff.     As  to  the  letter, 
it  is  so  ambiguous  that  I  cannot  come  satisfactorily  to 
the  conclusion  that  the  plaintiff  accepted  the  liability 
of  Matthew  and  Clement  only.    I  concur  with  my  bro« 
thers  in  saying,  that  on  the  facts  found  by  the  special 
case  we  are  bound  to  decide  that  the  defendants  have 
not  made  out  their  case.    As  to  any  discharge  by  pay-> 
ment,  the  case  is  deficient  in  any  statement  from  which 
a  settlement  of  account  on  Clement  going  out  of  the 
firm  can  be  presumed.    As  for  an  agreement  by  which 
the  liability  of  Matthew  and  Nicholas  alone  should  be 
substituted  for  theirs  jointly  with  Clement,  there  was 
Evidence  upon  which  a  jury  might  have  been  satisfied 
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of  that  fact,  and  if  they  had  found  it  to  be  so,  I  should       1834. 
not  have  said  they  were  wrong;  but  as  I  think  it 
doubtful,  and  my  two  brothers  have  a  strong  opinion, 
I  shall  concur  with  them.  Kirwan. 

BotLAND  B. — My  judgment  is  on  the  facts  as  stated 
in  the  case  before  me.  There  appears  to  have  been 
an  agreement,  under  which  the  defendants  were  ori- 
ginally liable  to  Antony  when  he  lent  the  money.  The 
house  having  existed  for  some  years,  Clement  retired, 
and  then  Matthew;  on  balancing  the  accounts  when 
Matthew  withdrew,  the  house  was  solvent,  with  a  sur- 
plus of  3000/.  At  that  time  a  partnership  was  formed 
with  Kelly i  he  brought  into  the  firm  a  capital  of  27,000/., 
and  might  have  looked  for  some  adequate  capital  from 
Kirwan.  There  is  nothing  to  show  that  he  undertook  to 
answer  for  the  debts  owing  by  the  old  firm,  and  the  pro- 
bability is,  that  he  would  not  incur  such  a  responsibility. 

Entries  might  have  been  made  in  the  books  by  which 
Kelly  might  have  protected  himself  It  is  quite  un- 
certain from  the  words  of  the  case  what  was  the  nature 
of  the  transfer  of  the  accounts.  The  account  was 
carried  from  the  old  to  the  new  firm,  but  it  is  not 
stated  how.  Even  suppose  Kelly  had  taken  upon 
himself  a  part  of  the  debt,  still  there  is  an  absence  of 
jdniony's  consent,  and  the  parties  in  the  new  firm 
would  not  be  liable. 

GuRNEY  B.  had  gone  to  chambers. 

Judgment  for  plaintifr((i). 

(a)  111  this  case  the  parties  had  agreed  that  the  court  should  decide  on 
the  matters  of  fact  set  out  in  the  special  case,  as  well  as  on  the  matters  of 
law. 

EKD  OF  EASTER  TERM. 


soz 


REPORTS  OF  CASES 

ARGUED  AHD  DETERHINED  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS 
EXCHEQUER  CHAMBER. 

IK 

In  the  Fourth  Year  of  the  Reign  op  William  IV. 


1834. 


The  plaindfT, 
assignee  of  a 
lease  granted 
for  lives  by  a 
bishop  in 
right  of  his 
see,  used  a 
ivay,  without 
intemiption, 
to  and  from 
his  premises 


Bright  against  Walker^ 

/^ASE.    The  first  count  stated,  that  before  the  com- 
mitting the  grievance  &c.  the  defendatit  was^  and 
from  thence  hitherto  hath  been,  and  still  is,  lawfully 
possessed  of  a  certain  wharf,  close  and  premises  &c., 
situate  &c.,  atid  by  reason  thereof  during  all  the  time 
afotesaid  ought  to  have  had,  and  still  of  right  ought 
to  have  a  ceftatn  way  from  and  out  of  the  same,  into, 
for  more  than  through,  and  along  a  certain  close,  and  from  thence 
ovOT  tL^locus  *"^^>  through,  and  along  a  certain  road  or  way  unto 

in  quo  called  and  into  a  certain  common  king's  highwdy,  and  so 
the  Acre.  The   .  ,  ,      ,  .         _      ,     ®  ,   j\ 

defendant,who  ^om  thence  back  again.    It  then  proceeded  to  state 

^^  possessed  obstructions  by  the  defendant,  by  erecting  gates  in  and 

by  assignment 

of  a  similar  lease  of  it.  obstructed  the  way.  In  an  action  on  the  case  for  this  ob- 
struction. Held,  first,  that  since  2  &  3  W.4.  c.  71.  the  above  user  conferred  no  title 
as  against  the  reversioner,  the  bishop;  nor,  secondly,  against  his  lessee,  or  persons 
claiming  under  such  lessee  during  the  term. 

A  declaration  claiming  a  right  of  way  <'by  reason  of'  the  possession  of  certain 
premises,  is  supported  by  proof  ofaraserration  of  the  way  in  a  conveyance  of  them 
granted  by  a  tenant  for  life  to  the  plaintiff. 
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across  the  way  claimed.  Plea:  general  issue.  At  the  1834. 
trial  before  Oumey  B.  at  the  summer  assizes  for  Woir^  !l^'^""^ 
cestershire  in  ISSS,  the  following  appeared  to  be  the  t. 

facts  of  the  case:— The  road  claimed  led  from  the     Waikbr. 
plaintiflTs  house  and  wharf  in  CHff  meadow  through 
Eacham  meadow  over  the  locus  in  quo  dalled  the  Acre 
into  the  public  highway.     Cliff  and  Eacham  or  Achum 
meadows  and  the  Acre  piece  were  held  on  leases  for  three 
lives  under  the  see  of  Worcester >  In  1809  one  Roberts 
having  bought  the  lease  of  Ctiffaxtd  Eacham  meadows, 
built  the  house  now  occupied  by  the  plaintiff  at  the  south 
end  of  the  former  meadow  near  die  Severn^  toge- 
ther with  a  wharf  and  brick-kiln.     Having  a  right  of 
occupation  way  over  the  Acre  to  go  to  Eacham  mea- 
dow he  made  an  opening  from  the  latter  into  CUff 
meadow,  and  carried  bricks  over  both  fields  and  over 
the  Acre,  by  the  occupation  way  in  questioui  into  the 
highway.    The  previous  way  into   Cliff  meadow  was 
higher  up  the  river,  at  a  place  called  Grinley  style. 
In  1811  the  proprietor  of  the  Acre  put  up  a  gate  to 
interrupt  the  carriage  of  the  bricks.    Roberts,  however, 
broke  it  down,  and  for  more  thto  Wenty  years  the 
way  over  the  Acre  was  used  without  farther  interrup- 
tion  by  him  and  his  successor  in  the  occupation  of 
the  house  and  wharf.     In  1816,  he  sold  his  interest  in 
both  meadows,  conveying  Cliff  metaAom  with  the  bouse 
and  wharf  to  the  plaintiff,  and  reserving  in  that  don'* 
veyance  a  right  of  road  from  the  brick-works  across 
Cliff  and  Eacham  meadows  into  the  locus  in  quo, 
Eacham  meadow  being  then  sold  to  another  person. 
In  18dS  the  lease  of  the  Acre  having  passed  into  the 
defendant's  hands,  he  put  up  a  locked  gate  across 
the  road^  for  which  obstruction  this  action  was  brought. 
The  jury  found  that  there  had  been  no  grant  of  the 
way  by  the  bishop,  and  that  the  plaintiff  and  Roberts 
had  enjoyed  the  way  for  more  than  twenty  years  with- 
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out  interruption.  Verdict  for  the  plaintiff  for  51. 
damages^  subject  to  a  motion  to  enter  a  nonsuit,  on 
the  ground  that  the  use  of  the  way  for  more  than 
twenty  years  over  lands  held  by  leases  for  lives  could 
not;  even  under  2  &  3  ^.  4.  c.  71.  s.  2.,  confer  a 
right  to  it  against  the  church  in  reversion  (a).  The 
learned  baron  gave  leave  to  move  for  a  nonsuit,  and 

In  Michaelmas  term  Richards  for  the  defendant,  ob- 
tained a  rule  accordingly.  [Bay ley  B.  All  the  land 
being  held  under  leases  for  lives,  would  not  a  grant  hy 
the  termor  confer  a  right  during  the  continuance  of  the 
lease,  even  against  the  bishop  ?] 


Ludlow  Serjt.  and  Whateley  showed  cause  in  Easter 
term  before  Parke,  BoUand,  Aldersan,  and  Gumey 
Bs.  The  question  whether  since  stat.  2  &  3  TT.  4.  c.  71. 
the  bishop,  as  reversioner,  can,  when  he  regains  pos^ 
session,  be  barred  by  his  tenant's  acquiescence  in  the 
use  oif  this  way,  does  not  now  arise.  The  bishop's  lease 
not  being  shown  to  have  expired,  bis  termor  is  bound 
by  the  uninterrupted  user.  Nor  under  stat.  2  and  3 
IT.  4.  c.  71.  8. 2.  is  it  any  answer  to  uninterrupted  user 
to  show  the  origin  of  the  way  to  have  been  more  than 
twenty  years  ago.  By  sect.  5.  of  that  statute,  if  the 
defendant  intends  to  rely  on  any  cause  or  matter  of  fact 
oroflawinot  inconsistent  with  the  simple  fact  of  en*- 
joyment,  it  should  be  specially  pleaded. 


(a)  Another  point  was  raised  by  the  defendant,  that  the  waj  was  claimed 
in  the  declaration  as  appurtenant  to  the  plaintiff's  house  and  wharf» 
whereas  it  appeared  to  exist  by  grant  of  Uobertt,  which  was  not  set  forth. 
Wright  ▼.  BMtray,  1  East,  377,  381  :  and  Kooyttra  y.  Lucas,  5  B.  &  Aid. 
830,  were  cited ;  but  on  showing  cause  FarhB  B.  said,  that  the  way  might 
be  claimed  as  appurtenant  at  the  time  of  which  the  declaration  complained, 
▼iz.  daring  the  plaintiff's  possession  of  the  land  under  the  lease,  by  reasoa 
of  that  possession,  and  that  the  declaration  was  sufficient.  And  see  CoryfMt 
y.  IMhOnft,  9  Saund.  112, 115 ;  Batlaw  ▼•  Bhoia,  anU,  Vol.  III.  tSO; 
WhaUey  ▼.  Thcmpton,  1  B.&  P.  371. 
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R.  V.  Richards  in  support  of  the  rule.  All  the  1834, 
lands,  in  respect  of  which  this  way  is  claimed,  being 
leasehold  for  lives  held  under  the  see  of  Worcester^  it 
is  clear  that  before  the  late  statute  no  user  would  have 
created  a  right  against  the  ecclesiastical  reversioner. 
[Parke  B.  It  might  against  the  lessees.]  The  defend- 
ant claims  under  the  lessees  of  the  bishop.  Before  the 
late  act,  user  of  a  way,  even  by  the  public,  for  more 
than  twenty  years,  if  taking  place  during  the  occupa- 
tion of  §  tenant,  was  held  not  to  affect  the  rights  of  even 
a  lay  reversioner;  Woody.  Veal{a\  Daniel r.  North  (6). 
In  Runcorn  v.  Doe  in  Error  (c)  Lord  Tenterden  laid  it 
down,  that  adverse  possession  is  not  in  general  evidence 
against  an  ecclesiastical  person,  unless  against  the  same 
person  who  has  submitted  to  that  possession.  In  Bar^ 
ker  V.  Richardson  (d)  windows  looking  over  land  then 
glebe  had  existed  without  interruption  for  more  than 
twenty  years  during  the  life  of  one  incumbent;  but  it 
was  held,  that  as  he  being  only  tenant  for  life  without 
seisin  of  the  inheritance,  could  not  grant  an  easement ; 
the  long  enjoyment  conferred  no  right  of  action  for  stop- 
ping up  the  windows.  In  WaUv.  Nixon  {e)  evidence  of 
user  for  twenty  years  of  a  head  stock  to  pen  up  a  rivu- 
let was  held  no  sufficient  evidence  of  a  grant  to  warrant 
its  continuance,  to  the  injury  of  church  land.  Then. the 
statute  has  not  altered  the  previous  law ;  for  the  plain- 
tiff not  claiming  right  to  this  way,  except  by  user 
during  all  this  period,  should  have  shown  that  the  lease 
from  the  bishop  had  continued  to  exist. 

[Parke  B.  The  question  upon  the  recent  statute  is 
of  considerable  importance,  we  will  therefore  take  time 
to  consider  it.] 

(a)  5  B.  &  Ald«  454.  (b)  11  Eaat,  37S. 

(e)  5  B.  &  Cr.  696.  (d)  4  B.  &  Aid.  579. 
(e)  3  Smith's  R.  316. 
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1834.  Afterwards,  in  this  tenoi  the  judgment  of  the  court 

was  delivered  by 

Parke  B. — This  was  an  action  on  the  case  for  ob- 
structing a  way  to  the  plaintiff's  wharf,  which  was  tried 
before  my  brother  Gumey  at  the  last  summer  assises 
at  Worcester.  A  verdict  passed  for  the  plaintiff,  with 
liberty  to  move  to  enter  a  nonsuit,  on  two  grounds:  fii  st, 
that  the  plaintiff's  title  to  the  right  of  way  was  not 
made  out  by  the  evidence ;  and,  secondly,  that  it  was  not 
properly  described  in  the  declaration.  On  showing 
cause,  the  second  objection  was  disposed  of  by  the 
court,  and  the  only  point  to  be  now  considered  is, 
whether  the  right  of  way  was  established.  The  way 
claimed  was  from  a  wharf  in  a  close  called  Cliff  mea- 
dow, through  Eacham  meadow,  over  the  locus  in  quo 
called  the  Acre^  where  the  obstruction  took  place,  into 
a  public  highway. 

CUff  and  Eacham  meadows  were  held  under  the 
Bishop  of  Worcester  by  a  lease  for  three  lives,  granted 
in  1805  to  Alderman  Davie.  In  1809  Roberts  pur- 
chased the  leasehold  interest  from  Davis,  and  began 
to  make  bricks  in  Cliff  meadow,  and  carried  them 
through  Eacham  meadow  and  the  Acre  into  the  high- 
way. 

In  1811  Dalton,  the  then  occupier  of  the  Acrct  and 
the  assignee  of  a  copyhold  lease  for  four  lives  under  the 
bishop,  of  the  close  called  the  Acre,  put  up  a  gate  to 
obstruct  Roberts  in  carrying  bricks.  Roberts  broke  it 
down,  and  he  and  the  plaintiff,  who  claimed  under  him, 
continued  to  carry  bricks  over  the  Acre  without  inter- 
ruption for  more  than  twenty  years,  when  defendant 
claiming  as  assignee  of  the  bishop's  lease  under  Dalton, 
obstructed  the  way,  and  for  that  obstruction  the  action 
was  brought. 
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No  proof  was  given  on  either  side  that  either  of  the       lSS4. 
original  leases  had  been  surrendered »  and  therefore  the 
case  must  be  considered  as  if  both  had  continued  to 
the  tune  of  the  obstruction.  Walker. 

The  jury  found,  first,  that  they  would  not  presume 
any  grant  of  right  of  way  by  the  bishop;  and  secondly^ 
that  die  plaintiff  and  Roberts  had  actually  enjoyed  the 
way  without  interruption  for  more  than  twenty  yean. 
And  the  only  question  is,  whether  such  an  enjoyment 
gives  to  the  plaintiff  a  right  of  way  over  the  defendant's 
close,  so  as  to  enable  him  to  maintain  this  action?  That 
depends  upon  the  construction  of  the  act  S  &  3  IF.  4^ 
c.  71.  and  particularly  sect.  S. 

For  a  series  of  years  prior  to  the  passing  this  act^ 
judges  had  been  in  the  habit,  for  the  furtherance  of 
justice  and  for  the  sake  of  peace,  to  leave  it  to  juries 
to  presume  a  grant  from  a  long  exercise  of  an  incorpo* 
real  right,  adopting  the  period  of  twenty  years  by 
analogy  to  the  statute  of  limitations.  Such  presunip^ 
tions  did  not  always  proceed  on  a  belief  that  the  thing 
presumed  had  actually  taken  place;  but  as  is  properly 
said  by  Mr.  Starkie,  in  his  excellent  Treatise  on  Evi- 
dence, vol.  ii.  p.  669,  "  A  technical  efficacy  was  given 
to  the  evidence  of  possession  beyond  its  simple  and  na« 
taral  force  and  operation ;"  and  "  though  in  theory  it 
was  mere  presumptive  evidence,  in  practice  and  effect 
it  was  a  bar.*'  And  that  learned  author  observes,  in  a 
note,  "  that  so  heavy  a  tax  on  the  consciences  and 
good  sense  of  juries,  which  they  were  called  on  to  incur 
for  the  sake  of  administering  substantial  justice,  ought 
to  be  removed  by  the  assistance  of  the  legislature.** 

The  act  in  question  is  intended  to  accomplish  this 
object,  by  shortening  in  effect  the  period  of  prescrip- 
tion, and  making  that  possession  a  bar  or  title  of  itself 
which  was  so  before  only  by  the  intervention  of  ^  jury. 
The  title  of  the  act  is,  *'  for  shortening  the  time  of  pro- 
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scription  in  certain  cases;"  and  it  recites  that  "  the  ex- 
pression *  time  immemorial,  or  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary/  is  now  by  the  law 
of  England  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  king 
Richard  L,  whereby  the  title  to  matters  which  hare 
been  long  enjoyed,  is  sometimes  defeated  by  show* 
ing  the  commencement  of  such  enjoyment,  which  is 
in  many  cases  productive  of  inconvenience  and  injus* 
tice."    It  then  proceeds  to  enact,  in  the  second  section, 
that  ^'  no  claim  which  may  be  lawfully  made  at  the 
common  law  by  custom,  prescription,  or  grant,  to  any 
way  or  other  easement,  or  to  any  watercourse,  or  to 
the  use  of  any  water  to  be  enjoyed  or  derived  upon, 
over,  or  from  any  land  or  water  of  our  said  lord  the 
king,  his  heirs  or  successors,  or  being  parcel  of  the 
Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall,  or 
being  the  property  of  any  ecclesiastical  or  lay  person, 
or  body  corporate,  when  such  way  or  other  matter  as 
herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto,  witiiout 
interruption,  for  a  full  period  of  twenty  years,  shall  be 
defeated  or  destroyed  by  showing  only  that  such  way  or 
other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years;  but,  nevertheless,  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated;  and  where  such  way  or  other 
matter  as  herein  last  before  mentioned    shall  have 
been  so  enjoyed  as  aforesaid  for  the  full  period  of 
forty  years,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing/* 

In  order  to  establish  a  right  of  way,  and  to  bring  the 
case  within  this  section,  it  must  be  proved  that  the 
claimant  ha^  enjoyed  it  for  the  full  period  of  twenty 
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years,  and  that  he  has  done  so  ''as  of  right;"  for  that 
is  the  form  in  which  by  sect.  5.  such  a  claim  must  be 
pleaded,  and  the  like  evidence  would  have  been  re- 
quired before  this  statute  to  prove  a  claim  by  prescrip- 
tion or  non-existing  grant.  Therefore  if  the  way  shall 
appear  to  have  been  enjoyed  by  the  claimant  not 
openly,  and  in  the  manner  that  a  person  rightfully 
entitled  would  have  used  it,  but  by  stealth,  as  a  tre»> 
passer  would  have  done;  if  he  shall  have  occasionally 
asked  the  permission  of  the  occupier  of  the  land,  no 
title  would  be  acquired,  because  it  was  not  enjoyed 
"  as  of  right.'*  For  the  same  reason  it  would  not,  if 
there  had  been  unity  of  possession  during  all  or  part 
of  the  time;  for  then  the  claimant  would  not  have  en- 
joyed **  as  of  right"  the  "  easement,"  but  the  soil  itself. 
So  it  must  have  been  enjoyed  "  vrithout  interruption." 
Again,  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated;  that  is, 
by  the  same  means  by  which  a  similar  claim  arising 
by  custom,  prescription,  or  grant,  would  now  be  de- 
feasible; and  therefore  it  may  be  answered  by  proof 
of  a  grant  or  of  a  licence,  written  or  parol,  for  a  limited 
period,  comprising  the  whole  or  part  of  the  twenty 
years,  or  of  the  absence  or  ignorance  of  the  parties  in- 
terested in  opposing  the  claim,  and  their  agents,  during 
the  whole  time  that  it  was  exercised.  So  far  the  con- 
struction of  the  act  is  clear,  and  this  enjoyment  of 
twenty  years  having  been  uninterrupted  and  not  de* 
feated  on  any  ground  abovementioned,  would  give  a 
good  title ;  but  if  the  enjoyment  take  place  with  the 
acquiescence  or  by  the  laches  of  one  who  is  tenant  for 
life  only>  the  question  is,  what  is  its  effect,  according  to 
the  true  meaning  of  the  statute?  Will  it  be  good  to 
give  a  right  against  the  see,  and  against  those  claiming 
under  it  by  a  new  lease?  or  only  as  against  the  termor 
and  his  assigns  during  the  continuance  of  the  term? 


1834. 
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1834.  or  will  it  be  altogether  invalid?  In  the  first  place,  it  is 
quite  clear  that  no  right  is  gained  against  the  bishop: 
whatever  construction  is  put  on  the  seventh  sectiiHi,  it 
Walkeb.  admits  of  no  doubt  under  the  eighth.  This  section  pro- 
vides, ''  that  when  any  land  or  water  upon,  over,  or 
from  which  any  such  way  or  other  convenient  water- 
course or  use  of  water  shall  have  been  or  shall  be  en- 
joyed or  derived,  hath  been  or  shall  be  held  under  or 
by  virtue  of  any  term  of  life,  or  any  term  of  years  ex* 
ceeding  three  years  from  the  granting  thereof,  the  time 
of  the  enjoyment  of  any  such  way  or  other  matter  as 
herein  last  before-mentioned  during  the  continuance  of 
such  term,  shall  be  excluded  in  the  computation  of  the 
said  period  of  forty  years  (vLb.  in  sect.  2.  mentioned),  in 
case  the  claim  shall  within  three  years  next  after  the 
end  or  sooner  determination  of  such  term  be  resisted 
by  any  person  entitled  to  any  reversion  expectant  on 
the  determination  thereof.  It  is  quite  certain  that  an 
enjoyment  of  forty  years  instead  of  twenty,  under  the 
circumstances  of  this  case,  would  have  given  no  title 
against  the  bishop,  as  he  might  dispute  the  right  at  any 
time  within  three  years  after  the  expiration  of  the 
lease ;  and  if  the  lease  for  life  be  excluded  from  the 
longer  period  as  against  the  bishop,  it  certainly  must 
from  the  shorter.  Therefore  there  is  no  doubt  but  that 
possession  of  twenty  years  gives  no  title  as  against  the 
bishop,  and  cannot  affect  the  right  of  the  see. 

The  important  question  is,  whether  this  enjoyment,  as 
it  cannot  give  a  title  against  all  persons  having  estates  in 
the  locus  in  quo,  gives  a  tide  as  against  the  lessee  and 
the  defendant  claiming  under  him,  or  not  at  all.  We 
have  had  considerable  difficulty  in  coming  to  a  conclu- 
sion on  this  point,  but  on  the  ftillest  consideration  we 
think  that  no  title  at  all  is  gained  by  a  user,  which  does 
not  give  a  valid  title  against  all,  and  permanently  affect 
the  fee. 
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Before  the  statute  this  possession  would  indeed  have  1834. 
been  evidence  to  support  a  plea  or  claim  by  non-existing 
grant  from  the  termor  in  the  locus  in  quo  to  the  termor 
under  whom  the  plaintiff  claims,  though  such  a  claim 
^was  by  no  means  a  matter  of  ordinary  occurrence;  and 
in  practice  the  usual  course  was  to  state  a  grant  by 
an  owner  in  fee  to  an  owner  in  fee.  (a).  But  we  think 
that  since  the  statute  such  a  qualified  right  is  not  given 
by  an  enjoyment  for  twenty  years.  For,  in  the  first 
place,  the  statute  is  ''for  the  shortening  the  time  oipre^ 
scriptiotif**  and  if  the  periods  mentioned  in  it  are  to  be 
deemed  new  times  of  prescription,  it  must  have  been  in- 
tended that  the  enjoyment  for  those  periods  should  give 
a  good  title  against  all ;  for  titles  by  immemorial  prescrip- 
tion are  absolute  and  valid  against  all.  They  are  such 
as  absolutely  bind  the  fee  in  the  land.  In  the  next 
place,  the  statute  no  where  contains  any  intimation  that 
there  may  be  different  classes  of  rights  qualified  and 
absolute,  valid  as  to  some  persons,  and  invalid  as  to 
others. 

From  hence  we  are  led  to  conclude,  that  an  enjoy- 
ment of  twenty  years,  if  it  give  not  a  good  title  against 
all,  gives  no  good  title  at  all;  and  as  it  is  clear  that  this 
enjoyment,  whilst  the  land  was  held  by  a  tenant  for  life, 
cannot  affect  the  reversion  in  the  bishop  now,  and  is 
therefore  not  good  as  against  every  one,  it  is  not  good 
agidnst  any  one,  and  therefore  not  against  the  defendant. 
This  view  of  the  case  derives  confirmation  from  the 
seventh  section,  which  is  as  follows: — "  Provided  also, 
that  the  time  during  which  any  person  otherwise  ca- 
pable of  resisting  any  claim  to  any  of  the  matters  before 
mentioned,  shall  have  been  or  shall  be  an  infant,  idiot, 
non  compos  mentis,  feme  covert,  or  tenant  for  life,  or 
daring  which  any  action  or  suit  shall  have  been  pend-" 

(a)  See2&3  PT.  4,  c.  71,  s.  6. 
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1834*  ingy  and  which  shall  have  been  diligently  prosecuted 
until  abated  by  the  death  of  any  party  or  parties  there- 
to, shall  be  excluded  in  the  computation  of  the  periods 
hereinbefore  mentioned,  except  only  in  cases  where  the 
right  or  c]4im  is  hereby  declared  to  be  absolute  and  id- 
defeasible:**  (viz.  by  sect.  2.)  This  section,  it  is  to  be 
obsenredi  in  express  terms  excludes  the  time  that  the 
person  (who  is  capable  of  resisting  the  claim  to  the  way) 
is  tenant  for  life;  and  unless  the  context  makes  it  ne- 
cessary for  us,  in  order  to  avoid  some  manifest  incon- 
gruity or  absurdity,  to  put  a  different  construction,  we 
ought  to  construe  the  words  in  their  ordinary  sense. 
That  construction  does  not  appear  to  us  to  be  at  variance 
with  any  other  part  of  the  act,  nor  to  lead  to  any  ab- 
surdity. During  the  period  of  a  tenancy  for  life,  the 
exercise  of  an  easement  will  not  affect  the  fee;  in 
order  to  do  that  there  must  be  that  period  of  enjoyment 
against  an  owner  of  the  fee. 

The  conclusion,  therefore,  at  which  we  have  ar- 
rived is,  that  the  statute  in  this  case  gives  no  right 
from  the  enjoyment  that  has  taken  place;  and  as  sect. 
6.  forbids  a  presumption  in  favour  of  a  claim  to  be 
drawn  from  a  less  period  of  enjoyment  than  that 
prescribed  by  the  statute,  and  as  more  than  twenty 
years  is  required  in  this  case  to  give  a  right,  the  jury 
could  not  have  been  directed  to  presume  a  grant  by 
one  of  the  termors  to  the  other  by  the  proof  of  i>os- 
session  alone.  Of  course  nothing  that  has  been  said 
by  the  court,  and  certainly  nothing  in  the  statute,  will 
prevent  the  operation  of  an  actual  grant  by  one  lessee 
to  the  other  proved  by  the  deed  itself,  or  upon  proof  of 
its  loss,  by  secondary  evidence ;  nor  prevent  the  jury 
irom  taking  this  possession  into  consideration,  with  other 
circumstances,  as  evidence  of  a  grant,  which  they  may 
still  find  to  have  been  made,  if  they  are  satisfied  that  it 
was  made  in  point  of  fact* 
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We  are  therefore  of  opinion  that  in  the  present  case        1834«. 

the  plaintiff  is  not  entitled  to  recover,  and  that  a  non-  bright 
suit  must  be  entered.  v. 

Rule  absolute. 


In  the  matter  of  the  Estate  and  Effects  of  John 
Wilkinson,  deceased. 

JOHN   WILKINSON  by  his  last  will  dated  20  A  will  direct- 

April  1831,  bequeathed  as  follows  :— After  all  my  ^^  iay^out*ihe 

just  debts  and  funeral  expenses  are  paid,  my  will  and  residue  of  the 

pleasure  is  as  follows: — In  case  my  beloved  wife,  Mary  the  funds,  and 

Wilkinson f  should  survive  me,  that  my  executors  here-  divide  the  m- 

•^  terest  **  among 

after  named  do  pay  my  beloved  wife  300/.  per  annum,  poor  pious 

by  even  and  quarterly  payments,  during  her  natural  ^7einal™old 

life.   Item,  I  give  and  bequeath  to  my  son  Jacob  WiU  or  infirm,  in 

kinson,  shop-keeper  at  Southgate,  Middlesex,  all  the  jj,ey  should 

stock  in  trade,  also  my  freehold  estate.  No.  8,  Watling  see  fit."  Held, 

street,  let  at  300/.  per  annum,  with  the  rents  of  my  executors 

two  houses  at  Highbury  Place,  Islington,  Nos.  13  and  ^^,fjj°°„'j^® 

20.  during  the  term  of  the  leases,  also  my  silver  cup.  pay  legacy 

To  my  daughter,  Jane  Smith,  now  residing  in  Castle  ficml^gatees- 

Street,  St.  Martin's  Lane,  2000/.  and  the  house  I  now  and  secondly, 

that  "  uooL* 

live  in  32,  Ebury  Street,  Pimlico,  formerly  5 ;  also  my  ^nd  pious  per- 

silver  waiter.    Item,  to  the  treasurer  for  the  time  being  f <*°* '  *^,  "°^ 
^   _       __,     ,  _,  •    x^  .      ,  ri     .  n        ...        benefitted  by 

of  the  rresleyan  Stranger  s  Fnend  Society,  for  visiting  the  bequest 

the  sick  and  poor  at  their  own  houses,  100/.    To  the  J^^a^  eSbdL 

treasurer  for  the  time  being  of  the  Dispensary  in  Shane  vidual  selected 

Square,  100/.    To  the  treasurer  for  the  time  being  of  \l,f^^l^l' 

the  Westminster  Hospital,  100/.    Item,  to  John  Forrest,  person  so  be* 

son  of  George  Forrest  (yeoman),  the  sum  of  19/,  19*.  ^,^5  conse- 

Item,  to  James  Brothers,  son  of  James  Brothers  (yeo-  quently  liable 

'  '  ^         to  pay  the 

duty  when  the 
sum  received 
should  exceed  20/.,  such  duty  to  be  then  retained  by  the  executor  accordingly, 
after  being  calculated  according  to  the  party's  propinquity  in  blood  to  the  testator. 
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18S4.  oian),  the  sum  of  19/.  19s.  As  to  my  wearing  apparel, 
^-^^  linen,  household  furniture  of  every  description,  my  son 
WiL&iHsoN.  and  daughter  may  divide  or  sell,  as  they  please.  Fi- 
nally, after  my  just  debts  and  legacies  are  paid,  my 
will  and  pleasure  is,  that  all  my  money  in  the  banker's 
hands,  bills  of  exchange,  &c.  &c.  be  collected  into 
cash  and  laid  out  in  the  funds  in  the  Bank  of  England^ 
where  I  now  have  considerable  property ;  and  that  my 
executors  hereafter  named,  and  their  heirs  and  assigns, 
do  receive  the  interest  thereof  at  the  Bank  half  yearfy, 
and  *'  divide  it  amongst  poor,  pious  persons,  male  or  fe- 
male, old  or  infirm,  in  10/.  or  15/.,  as  they  see  fit,  not 
omitting  large  and  sick  families,  if  of  good  character •"' 

By  a  codicil,  dated  S7th  July  1833,  the  testator,  after 
several  bequests  and  legacies,  directed  that  the  legacy 
duty  payable  in  regard  of  the  several  legacies  and  be* 
quests  in  his  will,  and  the  codicil  mentioned,  should 
be  charged  upon  and  paid  out  of  his  personal  estate, 
and  thereby  confirmed  his  said  will. 

The  executors  having  paid  legacy  duty  on  every 
bequest  but  the  last,  to  "  poor  pious  persons,"  a  rule 
was  obtwied  under  4f2  G.  3.  c.  99.  s.  2«  calling  on  them 
to  pay  legacy  duty  on  that  also. 

Stephen  Serjt,  Dixon  and  Gumey  showed  cause* 
The  plain  meaning  of  the  third  part  of  the  schedule  an- 
nexed to  55  G.  3.  c.  184.  shows  that  legacy  duty  is 
not  here  payable.  It  is  headed  thus — Legacies  and 
Successions  to  personal  or  moveable  estate  upon  in- 
testacy, where  the  testator,  testatrix,  or  intestate, 
shall  have  died  aftier  5  April  1805.  For  every  legacy 
specific  or  pecuniary,  or  of  any  other  description,  of 
the  amount  or  value  of  201.  or  upwards,  given  by  any 
wiU  or  testamentary  instrument  of  any  person  who  shall 
have  died  after  the  5th  day  of  April  1805,  either  out 
of  his  or  her  personal  or  moveable  estate,  or  out  of  or 
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charged  upon  his  or  her  real  or  heritable  egtate,  or  out  18S4. 
of  any  monies  to  arise  by  the  sale,  mortgage,  or  other  ^^^^-*«^ 
disposition  of  his  or  her  real  or  heritable  estate,  or  any  Wilkiusoh. 
part  thereof,  and  which  shall  be  paid,  delivered,  re^ 
tained,  satbfied,  or  discharged  after  the  31st  day  of 
August  1815.  Also  for  the  clear  residue  (when  de- 
volving to  one  person),  and  for  every  share  of  the  dear 
residue  (when  devolving  on  two  or  more  persons)  of  the 
personal  or  moveable  estate  of  any  person  who  shall 
have  died  after  the  dth  day  of  April  1805,  after  de- 
ducting debts,  funeral  expenses,  legacies,  and  other 
charges  first  payable  thereout,  whether  the  title  to 
such  residue,  or  any  share  thereof,  shall  accrue  by 
virtue  of  any  testamentary  disposition,  or  upon  a  par- 
tial or  total  intestacy,  where  such  residue  or  share  of 
residue  shall  be  of  the  amount  or  value  of  SQL  or  up- 
wards, where  the  same  shall  be  paid,  delivered,  re- 
tained, satisfied,  or  discharged  after  the  31st  day  of 
August  1815,  And  also  for  the  clear  residue  (when 
given  to  one  person),  and  for  every  share  of  the  clear 
residue  (when  given  to  two  or  more  persons)  of  the 
monies  to  arise  from  the  sale,  mortgage,  or  other  dis- 
position of  any  real  or  heritable  estate  directed  to  be 
sold,  mortgaged,  or  otherwise  disposed  of  by  any  will 
or  testamentary  instrument  of  any  person  who  shall 
have  died  after  the  5th  day  of  April  1805,  (after  de- 
ducting debts,  funeral  expenses,  legacies,  and  other 
charges,  first  made  payable  thereout,  if  any),  where 
such  residue  or  share  of  residue  shall  amount  to  301, 
or  upwards,  and  where  the  same  shall  be  paid,  re- 
tained or  discharged  after  the  Slst  day  o{  August  1815. 
The  several  amounts  of  duty  differing  when  the  legacy 
or  residue  is  for  benefit  of  a  child,  or  any  descendant 
of  a  child  of  the  deceased,  as  well  as  of  a  father,  mother, 
brother  or  sister,  or  descendant  of  either,  or  stranger 
in  blood,  are  then  subjoined.     Next,  all  gift»  of  an^ 
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1834.  nuities,  or  by  way  of  annuity,  or  of  any  other  partial 
^"^^y^^  benefit  or  interest  out  of  any  such  estate  or  effects, 
WiLKiMsoK.  ^^^  ^^  ^^  deemed  legacies ;  and  where  a  legatee  shall 
take  two  or  more  distinct  legacies  as  benefits,  together 
amounting  to  SOL,  they  are  chargeable,  though  each 
separately  is  under  that  sum.  Three  exceptions  follow 
in  favour  of  legacies  &c.  to  or  for  the  benefit  of  the 
husband  or  wife  of  the  deceased,  of  any  of  the  royal 
family,  and  of  certain  specific  legacies  to  bodies  cor- 
porate, or  other  public  bodies  exempted  by  39  6.  3. 
c.  73.  firom  the  payment  of  duty. 

All  these  enactments  show  that  legacy  duty  was 
only  intended  to  attach  on  the  beneficial  interests  taken 
by  legatees,  and  on  them  individually  in  respect  of 
their  beneficial  interests ;  or  the  exemptions  and  varia- 
tions in  the  scale  of  duty  would  be  without  meaning. 
Though  the  earlier  part  of  the  schedule  may  seem  to 
impose  the  duty  generally  on  the  legacies,  the  subse- 
quent clauses  limit  its  operation,  and  show  that  the 
only  cases  within  the  words  or  contemplation  of  the 
act  are  those  where  it  may  be  affirmed  that  a  legacy 
or  residue  is  to  be  taken  for  the  benefit  of  some  indi- 
vidual who  is  either  related  to  the  deceased  or  not. 
Now,  as  under  the  present  bequest  no  individual  can 
take  beneficially  more  than  15/.,  the  present  case  is 
wholly  out  of  the  operation  of  the  schedule,  which  by 
the  enacting  part  which  imposes  the  duty,  limits  the 
description  that  the  legacy  shall  amount  to  30/.  or  up- 
wards. Had  this  unanimity  been  conferred  by  way  of 
exemption,  the  parties  claiming  it  must  have  brought 
themselves  within  it,  but  it  here  clearly  lies  on  the 
crown  to  show  that  the  legacy  is  of  SOL  amount,  and 
so  chargeable  with  duty.  What  individual  person, 
taking  a  beneficial  interest,  is  to  pay  duty  here^  except 
it  be  the  **  poor,  pious  person  "  to  whom  the  trustees 
may  think  fit  to  allot  a  share  of  the  fund  bequeathed  t 
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No  scale  of  duty  provided  by  the  schedule  can  other-       18S4. 
wise  be  applied.    A  remote  descendant  of  a  brother      ^-^n^^*^ 
or  sister  of  the  deceased  might  be  fixed  on  as  an  object   Wilkinson. 
of  his  posthumous  bounty ;  and  if  so^  he  would  be  en- 
titled to  it  on  payment  of  only  3L  per  cent,  legacy  duty. 
If,  however,  it  is  said  the  *'  poor,  pious  persons  "  to  be 
fixed  on  by  the  trustees  are  to  be  considered  and  taxed 
as  a  class,  they  will,  as  strangers  in  blood,  pay  lOL  per 
cent,  amounting  in  this  case  to  3000/. ;  but  that  would 
wholly  disregard  the  distinction  intended  to  be  pre- 
served between  persons  of  the  blood  of  the  testator 
and  strangers  to  him  in  blood.     Besides,  to  tax  them 
as  a  class  would  be  to  tax  the  fund  and  not  the  indi- 
viduals, for  though  the  trustees  would  have  less  to 
distribute  after  the  10/.  per  cent,  had  been  paid  by 
them  out  of  the  fund,  the  objects  of  their  selection 
might  receive  the  same  amounts.    Can,  then,  a  legacy 
itself  be  taxed  without  adverting  to  the  degree  of  re- 
lationship to  the  deceased  in  which  the  person  to  take 
the  benefit  may  stand  ?     [Alderson  B.  In  the  instance 
of  the  bequest  to  the  Westminster  Hospital,  who  would 
take  the  beneficial  interest  ?]    If  legacy  duty  be  pay- 
able on  a  bequest  to  a  public  body  or  institution  not 
corporate,  as  to  any  hospital,  museum  or  library,  is  a 
bequest  for  the  benefit  of  the  body  which  takes  the 
beneficial  interest.^  whereas,  here,  the  beneficial  in- 
terest being  by  the  terms  of  the  will  to  be  taken  by 
ulterior  persons,  the  tax  must  fall  on  them.    They  are 
in  truth  the  legatees,  though  when  selected  by  the 
trustees ;  whereas,  though  a  patient  in  a  hospital  re- 
ceives benefit  from  being  cured  there,  the  character  of 
legatee  cannot  be  ascribed  to  him.     Corporate  bodies 
are  strictly  liable  to  duty.    How  can  the  trustees,  dis- 
tributing a  fund  to  others,  who  receive  the  ulterior 
benefit,  be  liable  to  this  duty  .^    If  they  could,  then,  if 
they  were  sons  of  the  deceased,  as  is  l^ere  the  case 
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1884«  with  one  of  thetn,  a  smaller  amount  of  duty  would  be 
^"^^"^^  payable,  or  if  the  trustee  was  a  wife,  no  duty  at  all ; 
Wilkinson,  though  all  the  parties  ultimately  to  be  benefitted  might 
be  strangers  in  blood  to  the  testator,  and  therefore 
clearly  intended  by  the  act  to  pay  10/.  per  cent,  on  any 
legacy  amounting  to  20/.  To  charge  the  trustees,  who 
take  no  beneficial  interest,  is  to  charge  the  fund  in  the 
aggregate,  for  which  there  appears  no  authority  under 
the  act  But  if  these  *'  poor  pious  persons  "  are  not 
to  be  considered  as  taking  a  beneficial  interest  as  le- 
gatees under  the  will,  it  will  follow  that  there  are  none 
who  do.  Then  no  legacy  duty  will  be  payable ;  for  if 
there  can  be  a  case  where  no  individual  takes  a  bene- 
ficial interest,  it  is  not  within  this  act  That  may  have 
been  the  intent  of  the  legislature;  as  in  such  a  case 
the  legacy  is  to  that  public  whose  establishments  the 
duty  is  intended  to  support  If  it  is  said  that  15/.  is 
not  necessarily  the  masumum  to  be  received,  because 
that  gift  may  be  repeated  yearly,  it  may  be  answered, 
that  trustees  for  the  crown  must  make  out  affirmatively 
that  this  is  a  legacy  amounting  to  20/*,  and  not  rest  on  a 
supposed  case  that  it  might  at  a  future  time  amount  to 
that  sum.  At  all  events,  it  would  only  attach  in  the 
particular  case  when  it  arose,  if  indeed  under  this  wiU 
the  trustees  could  lo  dispose  of  the  fond.  But  S6 
G.  3.  c.  52.  in  stating  what  shall  be  deemed  legacies 
within  the  act,  provides  by  s.  7.  that  any  gift  by  any 
wiU  or  testamentary  instrument  of  Any  person  dying 
after  the  passing  of  this  act,  which  shall  by  virtue  of 
such  testamentary  instrument  have  effect  or  be  satis- 
fied out  of  the  personal  estate  of  such  person  so  dying, 
or  out  of  any  personal  estate  which  such  person  shall 
have  power  to  dispose  of  as  he  or  she  shall  think  fit, 
shall  be  deemed  and  taken  to  be  a  ''  legacy"  within  the 
intent  and  meaning  of  this  act,  whether  the  same 
shall  be  given  by  way  of  annuity  or  in  any  other  form ; 
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and  then,  after  directing  how  the  value  of  annuitiea  1834. 
shall  be  calculated,  and  the  way  in  which  the  duty  ^-^v-^^ 
thereon  shall  be  charged,  enacts  by  s.  11.  that  if  any  vvilkii^son. 
benefit  shall  be  given  by  any  wiQ  or  testamentary  in- 
strument, in  such  terms  that  the  amount  or  value  of 
such  benefit  can  only  be  ascertained  from  time  to  time 
by  the  actual  application  for  that  purpose  of  the  fund 
allotted  for  such  person  or  made  chargeable  therewith, 
or  if  the  amount  or  value  of  any  benefit  given  by  any 
will  or  testamentary  instrument  cannot  by  reason  of 
the  form  and  manner  of  the  gift  be  so  ascertained  that 
the  duty  can  be  charged  thereon  under  any  other  di- 
rections herein  contained,  then  and  in  every  such  case 
such  duty  shall  be  charged  upon  the  several  sums  of 
money  or  efiects  which  shall  be  applied  firom  time  to 
time  for  the  purposes  directed  by  such  will  or  testa- 
mentary instrument  as  separate  and  distinct  legacies  or 
bequests,  and  shall  be  paid  out  of  tl^  fund  applicable 
for  such  purposes,  or  charged  with  answering  the  same. 
Now  that  section  seems  closely  adapted  to  meet  the 
difficulties  of  this  case.  For  here,  the  amount  or  value 
of  the  bequest  **  can  only  be  ascertained  from  time  to 
time  by  the  actual  application  of  the  fimd,''  so  as  to 
charge  the  duty  accordingly. 

Ex  parte  Franklin  (a)  was  decided  by  the  ViceoChan- 
cellor  on  petition,  the  question  having  arisen  incidentally 
on  the  administration  of  a  testator^s  estate.  The  testator 
there  by  will  gave  and  bequeathed  to  the  poor  of  Had- 
denham  a  legacy  of  ^  SOL  per  annum  for  ever,  to  be  laid 
out  at  Chrisimast  in  bread,  and  distributed  by  the  mi- 
nister and  churchwardens  to  the  most  needy  objects  in 
the  parish,"  and  charged  his  leasehold  and  personal  pro- 
perty with  it.  The  poor  of  Haddenham  consisted  of 
820  persons,  so  that  no  one  person  could  in  a  year 
receive  2#.  in  bread.    When  argued  that  it  must  go 

(a)  3  Y.  &  J.  544. 
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1834.  to  them  as  a  class,  the  Vice-Chancellor  held  that  it 
In  re  ^^  ^  legacy  on  which  the  duty  ought  to  be  paid. 
Wilkinson.  He  said,  that  though  not  expressed  to  be  given  to  any 
individual,  it  was  in  effect  given  to  the  executors  in 
such  a  manner  as  that  they  held  it  in  trust  for  certain 
purposes,  and  that  the  mode  in  which  it  was  given  did 
not  admit  of  its  being  ascertained  what  sum  or  precise 
benefit  any  one  individual  would  have  in  the  legacy. 
He  afterwards  said,  that  it  was  in  effect  a  gift  for  cha- 
ritable purposes,  observing  that  the  legislature  seemed 
to  have  supposed  that  in  cases  where  the  degree  of 
relationship  could  be  ascertained,  there  should  be  a 
progressive  charge ;  but  that  in  the  case  before  him 
the  legacy  was  so  given  that  kindred  seemed  to  be  out 
of  the  question,  and  that  here  was  a  complete  sum  of 
50/.  for  charitable  purposes.  In  other  words,  he  held 
the  duty  chargeable  on  the  fund,  not  on  the  indivi- 
duals. That  construction,  it  has  been  submitted,  can- 
not be  the  intention  of  the  act.  He  further  said, ''  with 
regard  to  legacies  given  to  charities,  there  has  been  by 
the  general  assent  of  mankind,  a  construction  put  on 
the  statutes  so  as  to  charge  such  bequests  with  legacy 
duty.  When  legacies  have  been  given  to  treasurers 
of  hospitals  and  other  charitable  institutions,  it  has 
been  considered  as  a  matter  of  course  to  pay  the  duty.*' 
That  may  be  so,  for  the  hospital  or  charitable  institu- 
tion, particularly  if  corporate,  being  a  body  already 
combined  for  and  interested  in  the  attainment  of  a 
particular  object,  is  the  beneficial  legatee  of  a  bequest 
given  for  that  object ;  so  in  the  case  then  sub  judice 
the  parish  might  well  be  considered  as  a  body  taking 
beneficially,  being  benefitted  by  the  relief  of  their 
poor,  whom  they  were  bound  by  law  to  maintain.  But 
36  G.  3.  c.  62.  s.  7.  was  not  then  adverted  to,  which 
alone  invalidates  that  decision.  Nor  can  any  incon* 
yenience  arise  from  postponing  th^  payment  of  legacy 
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duty  till  the  benefit  to  each  legatee  amounts  to  20/.,       .1834- 
for  by  36  G.  3.  c.  52.  s.  27.  28.  &  29.  no  legacy  is  to      ''^^ 

be  paid  without  a  receipt  duly  stamped ;    t.  e,  the  re-  Wilkinsqii. 
ceipt  cannot  be  stamped  till  the  duty  is  paid. 

The  Attorney 'General  (Sir  John  Campbell),  Amos  and 
Sir  George  Grey,  for  the  crown.  The  right  to  legacy 
duty  accrues  under  36  G.  3.  c.  52.,  though  its  amount 
has  been  since  increased.  That  act  provides  by  s.  6. 
"  That  the  duties  hereby  imposed  shall  in  all  cases  in 
which  it  is  not  hereby  otherwise  provided,  be  accounted 
for,  answered,  and  paid  by  the  person  or  persons  hav- 
ing or  taking  the  burthen  of  the  execution  of  the  will 
or  other  testamentary  instrument,  or  the  administration 
of  the  personal  estate  of  any  person  deceased,  upon 
retainer  for  his,  her,  or  their  own  benefit,  or  for  the 
benefit  of  any  other  person  or  persons,  of  any  legacy, 
or  any  part  of  any  legacy,  or  of  the  residue  of  any  per- 
sonal estate,  or  any  part  of  such  residue  which  he,  she, 
or  they  shall  be  entitled  so  to  retain,  either  in  his,  her, 
or  their  own  right,  or  in  the  right  or  for  the  benefit  of 
any  other  person  or  persons."  So  that  when  the  exe- 
cutor retains  for  the  benefit  of  any  other  he  is  to  pay 
legacy  duty.  The  legislature  could  not  have  intended 
that  the  poor  persons  should  pay  the  legacy  duty  and 
give  stamped  receipts ;  and  the  section  quoted,  as  to  re- 
tainer by  an  executor,  avoids  any  such  difficulty.  Either 
as  legacy  or  residue  the  3000/.  must  be  retained  by  the 
executors  for  the  benefit  of  their  ultimate  appointees. 
By  55  G.  3.  c.  184.  duty  is  to  be  paid  on  every  legacy 
of  20/.  given  by  any  will,  either  out  of  personal  estate 
&c.,  and  which  shall  be  paid,  delivered,  retained,  satis- 
fied, or  discharged  after  31  August  1815,  and  upon 
"  the  clear  residue,  when  devolving  to  one  person,  and 
every  share  of  the  clear  residue  when  devolving  to  two 
or  more  persons  of  the  personal  estate,"  &c.  whether 
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18M.  ^  ^^^  *^^  accrue  by  testamentary  dispoaitioa  or  on 
^»^v<w  intestacy,  ''where  such  residue  or  share  of  residue 
WiLximnr  ^^^  ^  ^^  *^®  amount  of  201.  or  upwards,  and  where 
the  same  shall  be  paid,  deliyered,  retained,  satisfied^ 
or  discharged  after  31  August  1815."  Then,  where 
the  residue  is  of  SOL  value,  and  retained  by  the  exe- 
cutor after  31  August  1815,  duty  is  to  be  paid.  This 
residue  retained  has  been  admitted  to  exceed  30,00(ML 
Stat«  39  G.  3.  c.  73.  was  an  act  for  exempting  from 
payment  of  legacy  duties  certain  specific  legacies  giren 
to  bodies  corporate  and  other  public  bodies  and  so- 
cieties, enumerating  books,  prints,  gems,  &c.  TiM 
that  act,  specific  legacies  of  these  articles  to  such 
bodies  would  have  been  liable  to  duty  as  they  now  are 
if  of  articles  not  so  enumerated,  or  if  pecuniary ;  yet 
no  beneficial  interest  is  taken  by  any  indiyidual.  Then 
ihe  entire  sum  bequeathed  to  the  charitable  objects 
must  be  considered  as  the  legacy,  and  not  the  smaller 
parts  into  which  it  is  to  be  divided  in  order  to  distri- 
bution. On  this  principle  has  legacy  duty  been  paid 
on  the  bequests  in  this  will  to  the  treasurer  of  the 
Wesleyan  Stranger's  Friend  Society,  for  visiting  the 
flick  and  poor  at  their  own  houses*  It  is  said,  that  if 
a  legacy  be  given  to  a  person  without  his  taking  a  be« 
neficial  interest,  it  is  a  casus  omissus ;  but  in  the  in* 
stance  above  mentioned,  as  well  as  the  other  bequests 
to  charitable  institutions  on  which  the  duty  has  beeq 
paid,  the  argument  equally  attaches.  The  treasurer  of 
the  Wesleyan  Society  takes  no  beneficial  interest,  and 
no  one  else  could  sue  as  legatee.  Here,  had  the  bequest 
been  to  any  named  persons,  of  sums  luider  30/.,  they 
would  have  been  legatees,  who  might  have  called  on 
the  executors  to  pay  the  amount,  but  as  the  executors 
here  hold  every  thing  at  their  discretion,  the  person 
who  takes  the  bounty  takes  by  their  gift,  not  by  th^ 
Willi  and  they  only  can  caU  themselves  legatees.    The 
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tincertain  amount  of  the  residue  makes  no  difierence.  1834« 
It  may  be  taken  as  a  legacy  of  30|000/.  to  the  executors  ^-^^v^V 
to  be  dmded  ''among  poor  and  pious  persons,  male  or  WxLKiirsoyt 
female,  old  or  infinns  in  10/.  or  15L,  not  omitting  large 
and  sick  &milieS|  if  of  good  character."  The  execu- 
tors would  then  take  the  whole  sum  to  be  distributed 
as  they  saw  fit.  Suppose  no  limitation  as  to  the  lOL 
or  ISLf  or  that  the  sums  to  be  distributed  had  been 
fixed  at  a  sum  above  301.,  still  the  persons  receiving 
them  by  gift  of  the  executors  would  not  be  legatees 
under  the  will,  or  liable  to  pay  the  duty.  The  execu- 
tors who  retain  the  fund  bequeathed  must  pay  it  with- 
out deducting  it  firom  the  sums  given.  Then,  if  the 
poor  and  pious  persons  would  not,  in  the  case  put,  be 
liable  to  legacy  duty,  not  being  to  be  considered  as 
legatees,  then  they  cannot  be  considered  such  in  a 
case  where  they  take  less  than  20/.  and  no  legacy  duty 
is  payable.  The  persons  who  retain  the  fiind  be- 
queathed have  patronage  in  disposing  of  it  according 
to  the  direction  in  the  will.  [Parhe  B.  If  the  executors, 
are  to  be  treated  as  legatees,  what  rate  of  duty  is  the 
son  of  the  deceased  to  pay  ?  You  say  he  retains  for 
the  use  of  strangers ;  that  is,  that  it  is  not  a  legacy  to 
the  executors,  but  to  the  poor  as  a  class.]  If  so  con- 
strued, the  executors  retain  for  the  poor  as  a  class. 
[Aldersan  B.  Some  of  that  class  might  be  relations  of 
the  testator.]  The  amount  of  duty  would  vary  in  such 
cases.  IParie  B.  The  interpretation  you  would  give 
the  act  is  as  if  instead  of  the  last  description  of  legacy 
mentioned  in  it  being  to  a  person  "  in  any  other  de« 
gree  of  collateral  consanguinity  to  the  deceased,  Or  to  or 
for  the  benefit  of  any  stranger  in  blood  to  the  deceased," 
it  were  **  to  any  other  person  or  persons  soever,"  that 
is,  to  any  others  than  those  before  alluded  to.]  That 
seems  to  have  been  so  considered  in  Ux  parte  Franklin, 
where  it  was  held  that  it  was  not  necessary  to  wait  to 

uu2 


524  CASES  IN  TRINITY  TERM 

1834.  see  whether  the  object  of  bounty  was  to  be  a  relation 
^^■*v*^^  or  not  before  the  legacy  duty  was  payable*  That  de- 
Wilkinson,  c'sion  did  not  turn  on  the  benefit  to  the  parish,  nor 
was  it  the  case  of  a  body  corporate,  but  it  was  treated 
as  analogous  to  that  of  a  bequest  to  a  hospital  and  the 
usage  in  such  a  case.  To  wait  for  legacy  duty  in  the 
latter  case  till  a  patient  had  received  SOL  benefit  from 
the  bequest,  or  in  tlie  present,  till  the  trustees  select 
the  same  person  on  two  occasions,  so  as  to  receive  SOL 
in  all,  would  be  inconvenient;  and  it  would  be  much 
more  reasonable  to  treat  it  as  a  general  legacy  for  cha- 
ritable purposes,  within  the  usage  sanctioned  in  JEx 
parte  Franklin. 

Besides,  under  the  terms  of  the  will,  a  legacy  of  the 
residue  is  constituted,  and  the  duty  would  attach  on 
the  whole  corpus  of  it  without  considering  the  legacy 
as  divisible  or  divided  into  as  many  portions  as  there 
are  persons  selected  by  the  executors  to  take  a  bounty 
under  it.  Now,  section  6.  of  S6  6.  3.  c.  52.  clearly 
establishes  a  difference  between  the  payment  by  exe- 
cutors of  a  legacy  to  a  legatee,  and  a  retainer  by  them 
of  legacies  for  the  use  of  others.  Then  sect.  27.  shows 
that  this  is  not  a  case  in  which  the  receipits  there  di- 
rected to  be  taken  by  executors  on  paying  legacies  to 
legatees  could  not  have  been  intended  to  be  taken  by 
the  executors  (a).  This  residue  therefore  must  be 
taken  as  one  undivided  legacy  to  the  executors,  subject 
to  certain  directions  as  to  the  disposal  of  it  by  them, 
without  marking  out  any  individual  to  whom  they  are 
to  pay  any  part  of  it.  [Parke  B.  You  say  that  it  is 
not  to  be  considered  aa  a  legacy  to  the  individuals  who 
receive  the  money,  but  that  they  take  as  by  the  gift  of 
the  executors.  The  question  remains  whether  this  is 
a^^legacy  '*  within  the  act ;  whether  a  legacy  to  a  class 

(a)  See  also  s.  5.  &  6,  aqd  i.  35, 
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of  this  sort  falls  within  the  last  description  in  the  sche-       18S4. 
dule,  "  to  persons  in  other  degrees  of  consanguinity  or      v^^/«^i• 
strangers  in  blood  ?"    If,  instead  of  those  words,  the   witKjJL>i,. 
act  had  run,  a  legacy  ^'  to  any  other  person  or  persons 
whomsoever,"  a  legacy  to  such  a  class  would  have  been 
clearly  within  it.] 

Ctir.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Parke  B. — The  question  which  arises  in  this  case 
is,  whether  the  executors  are  Uable  to  pay  the  duty  on 
this  legacy,  and  to  what  amount.  By  36  Geo.  3.  c.  5S. 
8.  6.,  the  duties  imposed  by  that  statute  are  to  be  ac- 
counted for,  answered,  and  paid  by  the  persons  taking 
upon  themselves  the  execution  of  the  wUl,  upon  re- 
tainer for  their  own  benefit,  or  the  benefit  of  any  other 
person  or  persons,  of  any  legacy,  or  the  residue  of  any 
personal  estate,  or  any  part  of  such  residue  ;  and  also 
upon  delivery,  payment,  or  other  satisfaction  of  any 
legacy,  &c.  And  by  55  Geo*  3.  c.  184.,  schedule, 
part  3,  the  duties  therein  mentioned  are  imposed  upon 
every  legacy  or  share  of  residue  paid,  delivered,  re- 
tained, satisfied  or  discharged.  But  it  is  obvious  that 
-the  executors  are  to  be  accountable  for  no  duties 
except  those  which  are  specifically  imposed  by  the  act 
of  parliament,  and  the  question  is,  whether  any  and 
what  duty  is  imposed  upon  such  a  legacy  as  this. 

In  order  to  determine  this  question  it  is  necessary  to 
take  a  short  review  of  the  different  acts  of  parliament 
on  this  subject.  The  first  statute  imposing  duties  on 
legacy  receipts,  was  the  20  Geo.  3.  c.  ^.,  which 
enacted  that  a  duty  should  be  paid  on  every  receipt  for 
any  legacy  or  part  of  a  personal  estate  divided  by  force 
of  the  statute  of  distributions,  or  the  custom  of  any 
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ISSAf.  proYince  or  place.  The  23  Geo.  3.  c.  58.,  and  89  Geo. 
^^"^^^^  8.  c  51.,  increased  the  amount  of  those  duties,  adopting 
WiwiiraoH  •*™^  language.  The  36  Geo.  8.  c  52.  enacted,  that 
tfiese  duties  should  cease,  and  repealed  so  much  of  the 
before-mentioned  statutes  as  related  to  them,  and  pro- 
ceeded to  impose  fresh  duties,  on  the  same  principle 
and  in  nearly  similar  terms,  except  as  to  amount,  as  are 
contained  in  part  3  of  the  schedule  to  55  Geo.  3.  c.  184., 
the  statute  now  in  force.  The  7th  section  provides, "  that 
any  gift  by  any  will  or  testamentary  instrument  of  any 
person  dying  after  the  passing  of  that  act,  which  shall 
by  virtue  of  such  will  or  testamentary  instrument  have 
effect  or  be  satisfied  out  of  the  personal  estate  of  such 
Iierson  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of  as  he  or 
she  shall  think  fit,  shall  be  deemed  and  taken  to  be  a 
legacy  within  the  intent  and  meaning  of  this  act,  whe- 
ther tiie  same  shall  be  given  by  way  of  annuity  or  in 
any  other  form.** 

Then  fi^llows,  after  others,  this  important  clause. 
Sect.  11.  "  If  any  benefit  shall  be  given  by  any  will  or 
testamentary  instrument,  in  such  terms  tiiat  the  amount 
or  value  of  such  benefit  can  only  be  ascertained  from 
time  to  time  by  the  actual  application  for  tiiat  purpose 
of  the  ftmd  allotted  for  such  purpose,  or  made  charge- 
able therewith ;  or  if  the  amount  or  value  of  any  benefit 
given  by  any  will  or  testamentary  instrument  cannot,  by 
reason  of  tiie  form  and  manner  of  the  gift,  be  so  ascer* 
tained  that  the  duty  can  be  charged  thereon  under  any 
other  of  the  directions  herein  contained ;  then  and  in 
every  such  case  such  duty  shall  be  charged  on  the 
several  sums  of  money  or  effects,  which  shall  be  applied 
from  time  to  time  for  the  purposes  directed  by  such 
will  or  testamentary  instrument  as  separate  and  distinct 
legacies  or  bequests,  and  shall  be  paid  out  of  the  fund 
applicable  for  such  purposes,  or  charged  with  an*- 
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swering  the  same."  The  stat.  39  Oeo.  3.  c.  t3.|  ex-  1834. 
empts  certain  specific  legacies  which  shall  be  given  or  ^"^v^^ 
bequeathed,  to  or  in  trust  for  any  body  corporate,  Wilkuisok. 
whether  aggregate  or  sole,  or  to  the  society  of  Serjeants 
Inn,  or  any  of  the  inns  of  court  or  chancery,  or  any 
endowed  school,  in  order  to  be  kept  and  preserved  by 
such  body  corporate,  society  or  school,  and  not  for  the 
purpose  of  sale  ;  it  also  exempts  a  certain  legacy  to  the 
trustees  of  the  British  Museum.  The  statute  now  in 
force  is  the  55  Geo.  S.  c.  184.,  and  sched.  3.  part  2. 
provides,  that  for  every  legacy,  residue,  or  share  of 
residue,  of  the  amount  or  value  of  20/.  and  upwards, 
where  any  such  legacy,  residue,  or  share  of  residue, 
shall  have  been  given  to  or  for  the  benefit  of  a  child,  a 
duty  shall  be  paid  of  one  per  cent. ;  an  increased  duty 
for  more  distant  relatives.  ''  And  where  any  legacy  ftc. 
shall  have  been  given  to  or  for  the  benefit  of  any  person 
in  any  other  degree  of  collateral  consanguinity  than 
above  described,  or  to  or  for  the  benefit  of  any 
stranger  in  blood,  then  a  duty  after  the  rate  of  10/ 
per  cent"  And  the  schedule  provides  that  all  gifts  of 
anniuties,  or  by  way  of  annuity,  or  of  any  other  partia 
benefit  or  interest,  shall  be  deemed  legacies  within  the 
intent  of  this  act.  And  there  is  an  exception  of  legacies 
which  were  exempted  from  duty  by  the  39  Geo.  3. 
c.  73.  Considering  the  provisions  of  these  statutes 
together,  it  seems  clear,  in  the  first  place,  that  the 
legislature  intended  to  subject  all  legacies  above  SOL 
in  value,  to  a  duty,  whether  given  to  individuals  or  to 
bodies  corporate,  or  societies.  For  the  statutes  prior 
to  86  Oeo.  3.  in  terms  comprise  all  legacies:  and 
though  that  statute,  aft;er  enumerating  those  to  persons 
in  difierent  degrees  of  consanguinity,  mentions  only  le- 
gacies which  shall  be  given  or  shall  pass  to  or  for  the 
benefit  of  any  person  in  any  other  degree  of  collateral 
consanguinity,  or  of  any  stranger  in  blood,  and  not  all 
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18S4.  other  legacies ;  yet  taken  in  conjunction  with  the  89 
^^^■^^  Geo.  8.,  it  clearly  means  to  comprise  not  merely  legacies 
WiLKiMON.  ^  individuals,  but  to  bodies  corporate  and  societies. 
In  the  second  place,  it  appears  to  be  equally  clear,  that 
the  persons,  bodies  corporate,  or  societies,  who  take 
the  beneficial  interest  in  the  legacy,  that  is,  those  who 
actually  receive  the  benefit,  are  ultimately  to  pay  the 
duty.  And  in  the  third  place,  that  any  benefit  given 
by  will  which  shall  by  virtue  of  the  will  be  satisfied  out 
of  the  personal  estate,  is  a  legacy  within  the  meaning 
of  this  act*  Now,  in  this  case,  who  are  the  persons  who 
take  the  beneficial  interest  in  this  legacy  of  the  residue  ? 
They  must  be  either,  first,  the  executors  themselves; 
or,  secondly,  the  individuals  selected  by  them;  or« 
thirdly,  the  whole  body  of  poor  and  pious  persons  out 
of  whom  the  selection  is  to  be  made.  The  gift  must 
enure  to  the  benefit  of  one  of  the  three  descriptions  of 
persons,  for  no  others  can  be  suggested ;  and  there  can 
be  no  case  of  a  legacy  under  a  will  which  is  not  bene- 
ficial to  some  persons.  First,  The  executors  have  no 
beneficial  interest  in  the  legacy ;  their  duty  is  simply  to 
divide  the  annual  interest  among  such  poor  and  pious 
persons  as  they  think  fit  in  sums  of  10/.  and  15/.  each. 
They  can  make  no  other  appropriation  or  disposition 
of  the  money.  It  appears  to  us,  therefore,  that  they 
cannot  be  charged  as  beneficial  legatees. 

It  remains  therefore  to  consider  whether  the  indi- 
viduals actually  benefited,  or  the  whole  body  of  persons 
that  may  be  benefited,  are  the  beneficial  legatees  !  It 
appears  to  us,  that  all  poor  and  pious  persons  what- 
soever cannot  be  considered  as  a  society,  or  body  of 
persons,  or  class,  taking  the  benefit  of  this  legacy. 
The  whole  body  has  no  power  or  control  over  the  fiind, 
nor  has  any  trustee  or  agent  for  them  such  power  or 
control :  nor  has  any  individual  falling  under  the  de- 
scription of  poor  and  pious,  any  right  whatever  to  any 
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portion  of  it.    All  he  has  is  the  chance  of  being  nomi-       1834. 
nated  as  a  fie  person  to  receive  part  of  the  money,      ^^^n-^*' 
We  cannot  think  that  these  persons  are  a  body,  taking  Wjlkimsoit. 
as  such  the  beneficial  interest  in  the  legacy ;  and  we 
must  therefore  hold  that  the  individuals  selected  are 
the  persons  who  take.a  benefit  under  the  will>  and  are 
consequently  liable  to  the  duty^  in  those  cases  in  which 
duty  attaches;  and  the  clause  of  36  Geo.  3.  c.  52.  s.  11. 
above  referred  to,  seems  to  us  to  be  exactly  applicable 
to  this  case.    The  result  is,  that  such  individuals  will 
be  liable  to  the  duty  where  the  sum  received  by  each 
exceeds  201.,  and  then  and  not  till  then  the  executors 
will  be  accountable  and  bound  to  retain  the  duty  ac- 
cording to  the  rate  applicable  to  each  person  who 
receives  the  testator's  bounty. 

By  our  present  decision  we  do  not  mean  to  question 
the  legality  of  the  practice  of  imposing  the  highest  rate 
of  duty  on  bequests  to  corporations,  or  societies  es- 
tablished for  charitable  purposes,  or  to  individuals  in 
trust  for  such  societies.  Legacies  of  this  description 
are  contained  in  this  will,  and  they  are  cases  in  which 
the  entire  control  and  power  over  the  legacy  is  vested 
in  the  corporations  or  societies  therein  named,  or  in 
thoi^  who  have  the  governing  authority  over  them. 
The  legacies  go  into  their  general  fund.  On  such 
cases  the  corporation  or  society  may  not  improperly  be 
considered  as  taking  the  entire  beneficial  interest 
The  case  of  Ex  parte  Franklin  (a),  the  authority  of 
which  has  been  pressed  upon  us,  is  more  difficult  to 
distinguish  from  the  present,  and  we  are  not  sure  that 
it  can  be  satisfactorily  distinguished*  That  was  a 
legacy  to  the  executors  in  trust  for  the  poor  of  a  par- 
ticular parish,  and  it  may  possibly  be  contended  that 
the  poor  of  one  parbh  is  in  the  nature  of  a  corporation 

(a)  3Y.&J;544; 
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18S4.  or  society  of  persons^  and  that  they  took  the  legacy  in 
*"^^^  that  character.  It  is  however,  in  our  opinion,  douhtful 
WiLKiKsoN .  whether  such  a  bequest  can  be  properly  compared  to  a 
legacy  to  a  charitable  institution;  and  the  difficulty 
which  occurred  to  the  Vice-Chancellor,  in  the  way  of 
considering  this  as  a  legacy  to  individuals,  namely,  that 
it  was  impossible  to  ascertain  at  the  time  of  the  gift 
what  precise  benefit  any  individual  would  have  in  that 
legacy,  is  certainly  removed  by  a  reference  to  the 
clause  in  36  Geo.  3.,  which  clearly  shows  that  bequests 
on  which  it  was  impossible  to  ascertain  what  benefit 
was  taken,  imtil  the  money  was  applied,  are  yet  legacies 
to  individuals,  and  liable  as  such  to  duty  under  the  act. 
The  result  is,  that  in  our  opinion,  formed  not  without 
some  difficulty  and  doubt,  the  rule  must  be  discharged, 
and  that  the  executors  cannot  be  called  upon  to  pay 
the  duty  on  the  whole  of  the  residue. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 

CHAUBERSy  the  Elderi  against  Bernasconi  and  Others. 

(In  Error  from  the  Court  of  Exchequer.) 

Before  Lord  Denman  C.  J.  of  K.  B.— Tindal  L.  C.  J. 
— LiTTLEDALEy  Taunton,  and  Patteson  Justices 
of  K.  B. — Parke^  Gaselee^  and  Bosanquet 
Justices  of  C.  P. 

ii  SSUMPSIT  for  money  had  and  received.    Plea,  A  written  m©- 

general  issue.    Thb  action  was  brought  to  try  the  ^^^eg^and 

▼alidity  of  a  commission  of  bankrupt  issued  against  the  of  the  place 

plaintiff  on  19  November  1825,  under  which  the  de-  curred,  made 

fendants  had  acted  as  assignees.      The  plaintiff,  a  ^J. »  sheriff's 
J      i_    1  V  11.        .1  »^  . .    »■»...  officer,  con- 

trader,  had  been  arrested  at  his  residence,  Matda  HtU^  temporaneous- 

Paddington,  in  June  1825,  after  being  denied  to  the  ]y  ''}^^  ^®^'- 
^^  mz  ine  arrest, 

officer.    He  was  again  arrested  on  9  November  in  that  sent  imme- 

year,  vi».  about  two  months  after  the  new  bankrupt  act,  gheri/'s^  office 

6  Geo.  4.  c.  16.  had  come  into  operation ;  and  whether  p^  ^ere  filed 

ihe  second  arrest  took  place  at  Maida  Hill,  or  in  ^f  business,  is 

South  MoUon  Street,  became  the  material  question  in  not  admissible 

•L  .1  11.  •■  1.  ^  .«     evidence  of  the 

the  cause,  m  order  to  establish  or  disprove  the  specific  place  at  which 

act  of  bankruptcy  relied  on  in  support  of  the  commis-  '^a(»'^er'the 

aion,  viz.  the  keeping  house  by  the  plaintiff,  and  deny-  death  of  the 

ing  himself  to  creditors  at  Maida  HiU.    The  plaintiff  S^^^^ 

was  interested  in  proving  the  arrest  of  9  November  to  third  per- 

have  taken  place  in  South  MoUon  Street,  at  a  house     Depositions 

which  was  not  his  residence,  but  had  been  taken  by  the  ^^^^^  before 

.  .  1  •        «» -  1  commissioners 

committee  appomted  to  investigate  his  affairs,  where  of  bankrupt, 

he  attended  them  daily.    On  the  other  hand,  the  ob-  ^J^^^'S? 

ject  of  the  defendants  was  to  show  that  the  plaintiff  nees  accormng 

to  6  Oeo,  4.  c. 
16.  s.  96.  are  not  evidence  against  them  in  an  action  brought  to  dispute  the  com- 
mission, by  disproving  the  act  of  bankruptcy  on  which  it  is  founded. 
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1834. 

Chambers 

V. 

Bernascomi 
and  Others, 


was  arrested  on  the  same  9  November  1825,  at  his  re- 
sidence at  Maida  Hill,  after  being  denied  to  the  of- 
ficer. The  case  was  first  tried  before  Lord  Lyndhursi 
C.  B.J  at  the  sittings  after  Hilary  term  1831,  when  the 
plaintiff  had  a  verdict.  A  rule  for  a  new  trial  baring 
been  afterwards  made  absolute^  [see  Vol.  I.  335J  the 
case  was  tried  again  before  Lord  LyndhursL  For  the 
plaintiff  certain  depositions  were  offered  in  evidence, 
viz.  depositions  of  Wright,  the  sheriff's  officer,  who 
had  on  both  occasions  arrested  the  plaintiff,  and  of 
Fletcher,  a  clerk  to  the  plaintiff^  employed  at  the  office 
in  South  Molton  Street  on  9  November  1825,  both 
since  deceased,  taken  before  the  commissioners  of  bank- 
rupt, and  showing  the  arrest  on  the  latter  day  to  have 
taken  place  in  South  Molton  Street.  The  under-sheriff 
for  Middlesex  was  then  called,  and  produced  fitim  the 
sheriff's  files  the  writ  on  which  the  arrest  of  9  Novem- 
ber had  taken  place ;  and  having  stated,  that  by  the 
course  of  the  office,  every  bailiff  making  an  arrest  was 
required  immediately  afterwards,  and  before  taking  a 
bail-bond,  to  transmit  to  the  office  a  memorandum  or 
certificate  of  the  arrest,  and  that  for  the  last  few  years 
an  account  of  the  place  where  the  arrest  took  place 
had  been  also  required  from  him,  produced  firom  the 
same  files  a  paper  writing  or  certificate  which  was  an- 
nexed to  the  writ,  and  purported  to  be  signed  by  the 
officer  Wright,  proved  to  be  since  deceased,  and  ad- 
dressed to  the  witness  as  under-sheriff  of  ilffcUfefejr. 

"  9  November  1825. 

"  I  arrested  Abraham  Henry  Chambers  the  elder 

only  (a),  in  South  Molton  Steet,  at  the  suit  of  WilUam 

Brereton. 

''Thomas  Wright.'' 

The  Lord  Chief  Baron  having  rejected  this  en- 

(a)  The  writ  ha?ing  been  against  him  and  his  son* 
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dence,  the  defendants  had  a  verdict.    The  case  now 

came  before  this  court  on  a  bill  of  exceptions,  tendered 

on  behalf  of  the  plaintiff  to,  and  sealed  by  the  learned     ^""^v! 

Lord  Chief  Baron  on  his  rejecting  the  above  evidence.    ^^5'^^°*'' 

The  Attorney  General  (Sir  John  CampbeU)^  for  the 
plaintiff,  first,  the  depositions  which  were  rejected 
stated,  that  when  the  officer  went  to  the  plaintiff's 
cottage  at  Maida  HiU  to  arrest  him  in  June  18S5,  he 
was  denied  by  his  servant,  but  being  found  by  the  offi- 
cer in  a  room  in  the  house,  was  arrested  by  him  at  that 
time  a[nd  place.  That  was  an  act  of  bankruptcy  by 
keeping  house ;  whereas  the  arrest  of  the  plaintiff  on 
9  November  in  that  year,  at  the  house  of  his  com* 
mittee  in  South  MoUon  Street^  was  not  It  was,  how- 
ever, necessary  for  the  defendants  to  prove  that  the  act 
of  bankruptcy  relied  on  was  committed  after  the  1  Sep^ 
iemberlSSS,  when  6  Geo.  4.  c.  16.  came  into  operation, 
in  order  to  support  the  commission  which  had  been  is- 
sued after  that  act,  according  to  Maggs  v.  Hunt  {a) ;  and 
it  was  thereupon  contended  for  the  plaintiff,  that  the  ac- 
tual circumstances  of  his  arrest  in  June  at  Maida  HiU 
were  sought  to  be  transferred  to  his  second  arrest  in 
November  J  which  the  evidence  in  question  was  offered 
to  show  had  taken  place  in  South  MoUon  Street. 

First,  the  depositions  should  have  been  admitted  in 
evidence  for  the  plaintiff,  against  the  assignees  acting 
under  the  commission  issued  against  him.  By  5  Geo.  2. 
c.  SO.  s.  41.  the  depositions  taken  on  commissions  of 
•bankruptcy  might  be  entered  of  record  on  petition, 
and  in  case  of  the  death  of  the  witnesses  proving  such 
bankruptcy,  or  in  case  of  the  loss  of  the  originals,  co- 
pies of  such  records  might  be  given  in  evidence  to 
pfove  such  commissions,  and  the  bankruptcy  of  the 
persons  against  whom  they  issued,  "  or  other  matters 

(a)  4  Bing.  212:  xeanii,  p.  126. 
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ruptcy  specified  therein  was  committed;  JanBcn  mid 
Others  v.  WiUson^a).  By  the  present  bankrupt  act,  6 
^"d'oX""'  Gtfo.  4.  c.  16.  s.  22.  depositions  taken  before  the  com- 
missioners of  (inter  alia)  the  act  of  bankruptcy^  are 
made  conclusive  evidence  of  the  matters  therein  re- 
spectively contained  in  certain  actions  by  the  assignees; 
but  by  sect.  96  they  must  first  be  entered  of  record,  on 
application  of  a  party  interested  therein.  Office  copies 
are  made  evidence  by  sect.  97.  But  the  clause  of  5  Oeo. 
2.  c.  SO.  s.  41.  making  them  evidence  in  case  of  the  death 
of  the  witnesses  proving  the  bankruptcy,  not  being  re« 
enacted  in  6  Geo.  4.  c.  16.  s.  92.(6),  the  pnM>f  of  these 
depositions,  when  offered  on  behalf  of  the  assignees  in 
Bemaiconi  and  Others  assignees,  v.  Farebrother,  was 
rejected  by  Lord  Tenterden,  and  again  by  Alexander 
C.  B.,  when  tendered  on  behalf  of  the  same  sherifiT,  who 
was  sued  for  a  fiilse  return  by  JVilion.  No  enactment 
appears  by  which  they  are  made  evidence  against  the 
assignees,  to  disprove  the  validity  of  the  commisnon, 
for,  by  the  common  rules  of  evidence,  they  must  be  so 
admissible;  for  they  are  examinations  taken  in  the 
course  of  a  judicial  proceeding  had  by  the  petitioning 
creditor,  who  must  be  presumed  to  be  in  privity  with 
the  after-appointed  assignees,  in  order  to  ascertain 
whether  the  plaintiff  could  be  legally  declared  a  bank- 
rupt under  the  commission,  and  firom  witnesses  ad« 
duced  substantially  for  tiie  other  creditors,  and  in  sup- 
port of  the  commission*  Positive  enactment  was  there- 
fore necessary  to  make  them  in  any  case  evidence  for 
the  assignees,  whose  title-deeds  they  in  fact  are* 

(a)  Doug.  t57. 

(b)  An  omluioa  now  remedied  hy  2  and  S  WiU,  4.  c.  114.  panfd  to 
amend  6  Geo.  4.  c.  16.  except  in  actions  then,  (vii.  15  August  183S,)  pendo^, 
by  which  the  validity  of  a  commission  was  brought  in  question.  See  pnt,  p. 
542. 
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[TawUtm  J*   Meetings  to  open  commissions  and  de-       1834. 
dare  a  party  bankrupt  were  strictly  private,  the  only    ^^^^ 
persona  present  before  the  commissioners  being  the  v. 

aoHcitor  to  the  commission  and  his  witnesses,  so  that  ^^^q^^^^' 
there  would  be  no  opportunity  for  cross-examination  as 
to  the  act  of  bankruptcy ;  the  witnesses  were  supposed 
to  be  produced  by  the  petitioning  creditor,  who  is 
however  often  in  an  interest  different  from  that  of  the 
assignees  afterwards  appointed.]  A  fortiori,  the  depo- 
sitions so  taken  would  not,  at  common  kw,  be  evi* 
deuce  for  the  parties  who  produced  the  witnesses, 
though  they  might  be  evidence  for  strangers  against 
them.  In  this  case  the  two  defendants,  the  asrignees, 
by  iorolling  these  depositions  of  record  in  hope  to 
make  them  evidence  in  support  of  their  then  view  of 
liie  case,  have  themselves  authenticated  them.  That 
eminent  writer  on  evidence,  Mr.  Siariie,  says  (a),  that 
depontions  of  witnesses,  though  made  under  the  sanc- 
tion of  an  oath,  are  not  in  general  evidence  as  to  the 
facta  which  they  contain,  unless  the  party  to  be  af- 
fected  by  them  has  cross-examined  the  deponents,  or 
has  been  legally  called  on,  and  had  the  opportunity  to 
do  so:"  to  which  should  be  added,  "or  unless  the  party 
against  whom  the  depositions  are  proposed  to  be  used 
has  adduced  the  witnesses  who  made  them.**  In  page 
268,  the  same  learned  writer  says,  **  Depositions  in  a 
fonner  cause  cannot  in  general  be  read  agamst  one 
who  does  not  claim  under  the  party  (in  the  suit)  with 
whom  such  depontions  were  taken,  but  at  law  they 
may  be  read  where  the  defendant  claims  in  privity 
with  the  defendant  in  the  former  suit."  Then  as  the 
assignees  claim  under  the  commission,  in  privity  with 
those  who  adduced  witnesses  in  support  of  it,  it  is 
stronger  to  show  that  the  depositions  of  those  wit- 
nesses are  evidence  against  them,  than  if  a  mere  op** 

(a)  Vol  I.  IM4,  9d  edit. 
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portunity  for  cross-examination  had  been  gi^en  at  (he 
meeting  to  a  party,  in  an  adverse  interest.  At  least 
they  were  evidence  for  the  jury  till  contradicted. 

Secondly,  after  the  death  of  the  arresting  officer,  the 
written  certificate  made  by  him  at  the  time,  and  sent  in 
the  course  of  office  to  the  under-sheriff,  who  produced 
it,  was  admissible  in  evidence,  to  show  as  weH  the 
place  where  the  arrest  took  place  as  the  fact  of  such 
arrest ;  for  it  is  a  written  declaration  of  a  fact  made 
at  a  time  when  it  was  not  in  dispute,  by  a  person  pecu- 
liarly cognizant  of  it,  having  no  motive  to  misrepresent 
it,  against  his  interest  and  in  the  discharge  of  his  duty, 
according  to  the  course  of  office,  and  is  therefore 
unlike  a  case  of  verbal  hearsay.  And  first,  it  was  evi- 
dence of  the  fact  of  arrest,  it  being  against  the  interest 
of  the  officer  to  charge  himself  with  the  receipt  of  the 
body  of  the  plaintiff.  If  the  acknowledgment  of  the 
receipt  of  money  or  goods,  for  which  a  party  is  account* 
able,  be  evidence  against  him,  because  against  his  in- 
terest, this  document  is  admissible  for  a  similar  reason; 
for  the  sheriff  is  precluded  by  it  from  afterwards  retutn- 
ing  non  est  inventus,  and  it  would  have  fixed  his  liability 
for  an  escape.  But  if  the  officer  was  not  interested 
either  way,  his  memorandum  of  a  fact  within  his  know- 
ledge, in  the  execution  of  his  duty,  and  according  to 
the  course  of  office,  is  receivable  in  evidence  after  his 
death.  In  Doe  d.  PattesktM  v.  Turfard{a),  the  ques- 
tion at  the  trial  was,  whether  a  notice  to  quit  had  been 
served?  For  the  lessor  of  the  plaintiff  it  waa  proved  to 
be  the  invariable  course  of  his  attorney's  office,  for 
the  clerks  who  served  the  notices  to  quit,  to  indorse  on 
a  duplicate  of  such  notice  a  memorandum  of  the  &ct 
and  time  of  service.  On  this  particular  occasion  the 
attorney  (who  had  died  before  the  trial,)  himself  pre- 
pared a  notice  to  quit,  to  serve  on  the  defendant  took 

(4)  3  B.  ^  Adol.  890. 
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it  out  with  him  with  two  others,  prepared  at  the  same  18S4. 
time,  and  returned  to  the  office  in  the  eveningi  having 
indorsed  on  the  duplicate  of  each  notice  a  memoran- 
dum of  its  delivery  to  the  tenant.  Two  of  the  notices  ®*^^^|^*^"' 
having  been  proved  to  have  been  served  by  him  on 
that  day,  it  was  held  that  the  indorsement  so  made  by 
bim  on  the  other,  was  admissible  evidence  to  prove  the 
service  of  the  third  notice.  [Tindal  C.  J.  That  entry 
was  corroborated  by  other  circumstances  rendering  it 
probable  that  the  fact  of  service  occurred  as  stated.  A 
clerk  may  have  a  present  interest  in  deceiving  his  em- 
ployer, for  by  entering  a  service  as  made,  though  he 
has  neglected  to  do  so,  he  avoids  inquiry  at  the  time, 
and  he  may  hope  it  will  never  be  in  question ;  while  if 
he  lives,  it  could  not  be  .offered  in  evidence.] 

Next,  the.  certificate  was  admissible  to  show  the  place 
where  the  arrest  was  made.  An.  entry  made  by  a 
party  deceased,  which  may  be  read  in  evidence,  is  proof 
of  all  the  collateral  circumstances  within  his  knowledge 
which .  are  mentioned  in  it,  and  naturally  connected 
with  the  subject-matter,  if  the  maker  be  without  interest 
on  the  subject,  or  if  his  entry  is  contrary  to  his  in* 
terest.  Thus  books  in  which  stewards  charge  them- 
selves with  receipt  of  rents  from  tenants,  are  seldom 
produced  to  prove  the  receipt  of  the  money  o^nly,  but 
to.  show  from  whom  and  when  it  was  received,  or  the 
tenure  of  the.  land  by  the  party  paying.  [TawUan  J. 
Doe  d.  Powell  v.  Hill^  tried  at  Monmouth  assizes  be- 
fore C.  B.  Richards^  corroborates  that  observation. — 
The  books  of  a  steward  were  produced  to  show,  rents 
received  by  him  from  tenants  within  a.  certain  ambit. 
I  contended  that  they  could  only  be  received  to  prove 
the  fact  of  payment  and  receipt  of  rent ;  the  chief 
baron  held,  that  he  could  not  divide  the  evidence,  or 
cut  the  entry  into  two,  for  if  it  was  evidence  for  one 
purpose  it  was  also  for  the  other.]   In  Higham  v.  Ridgr 

YOL.  lY.  ^  W 
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wajf  (a)  the  time  of  a  birth  was  the  material  que8tioD» 
j^nd  the  entry  of  a  man-midwife  marked  paid  againrt 
the  interest  of  the  party  at  the  time,  was  admitted  not 
merely  to  prove  the  facts  of  payment  or  attendance 
on  the  mother,  but  also  to  show  the  precise  day  of 
the  party's  birth.  Why,  by  parity  of  reasoning, 
would  it  not  have  been  evidence  of  the  place  of  birth, 
bad  that  been  mentioned  or  material?  as,  e*  g.,  for  eli* 
gibility  to  a  fellowship,  freedom  of  a  corporation,  &c« 
[Lord  Denman  C.  J.  It  would  not  for  the  purposes  of 
gaining  a  settlement,  JRex  v.  Eriih  (b),]  These  entries 
are  generally  adduced  in  order  to  prove  other  circum- 
stances naturally  connected  with  the  entry.  Here  part 
of  the  duty  imposed  on  the  bailiff  being  to  make  a  cer- 
tificate of  the  place  where  an  arrest  takes  place,  he 
does  so  in  obedience  to  his  superior,  either  against  his 
own  interest,  or  without  interest  on  the  subject.  Doe 
V.  Jtobson  (c)  supports  the  position  that  this  document 
would  be  evidence  of  the  time  of  the  arrest,  and  it  is 
difficult  to  say  why  it  should  not  equally  be  so  as  to 
the  place.  In  Price  v.  Lord  Torrington  {d)^  an  entry 
signed  by  a  deceased  drayman  according  to  the  course 
of  business  at  the  brewhouse,  stating  that  he  had  de- 
livered so  much  beer  that  day,  was  held  evidence  in  an 
action  by  his  master  the  plaintiff,  for  beer  sold  and 
deUvered  to  the  defendant,  though  that  entry  was  ra- 
ther in  discharge  of  the  drasrman,  who  was  entrusted 
to  deliver  the  beer.  In  Pitman  v.  Maddox  (e),  in  an 
-action  for  a  tailor's  bill,  his  shop-book  was  allowed  in 
evidence  by  Lord  Holi,  it  being  proved  that  the  ser- 
vant who  writ  the  book  was  dead,  that  the  handwriting 
was  bis,  and  that  he  was  accustomed  to  make  the  en- 


(a)  10  £•«!,  109.  (6)  8  KasT,  539.  (c)  15  Bast.  39, 

(d)  1   Salk.  285,    See   Calvert   v.   Archbisfu>p  of  C*nterhurf,  S  Ecp. 
C.  N.  P.  646.  (e)  2  Sulk.  690. 
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tries.    Those  cases  go  beyond  the  object  here  con-       1834, 
tended  for.     In  Hagedom  v.  Iteid{a)  the  custom  of  a    ^ 
merchant's  counting-house  being  shown  to  be'  for  the  v. 

clerk  who  copied  a  licence,  to  send  the  original  off  by  an^Ot^wS,^ 
tiie  post,  and  make  a  memorandum  on  the  copy  of  hav- 
ing  done  so,  a  copy  of  a  licence  in  the  merchant's  letter- 
book,  with  a  memorandum  that  the  original  had  been 
sent  to  the  correspondent  abroad,  was  admitted  in  evi- 
dence after  the  death  of  the  clerk.  In  Champneys  v. 
Peek  {b)  a  bill  thus  indorsed, "  March  4, 1815,  delivered 
a  copy  to  C.  D.",  in  the  writing  of  a  deceased  clerk  of 
the  plaintiff,  whose  duty  it  was  to  deliver  a  copy  of  the 
bill,  was  held  evidence  to  prove  the  delivery  of  the  bill, 
the  indorsement  being  shown  to  have  existed  at  the 
time  of  the  date.  In  Priii  v.  Fairclough  (c)  an  entry  by 
a  deceased  clerk  of  the  plaintiff  in  a  letter  book,  pro- 
fessing to  be  a  copy  of  a  letter  of  the  same  date  from 
the  plaintiff  to  the  defendants,  was  held  good  secondary 
evidence  of  the  contents  of  the  letter,  on  proof  that 
according  to  the  plaintiff's  course  of  business  the  letters 
which  he  wrote  were  copied  by  this  clerk,  and  then 
sent  off  by  post;  and  that,  in  other  instances,  the  co- 
pies so  made  by  this  clerk  had  been  compared  with  the 
originals,  and  always  found  correct.  Nor  is  Calvert  v. 
Archbishop  of  Canterbury  {d)  contrary,  for  the  entry 
there  rejected  did  not  appear  to  be  contemporaneous, 
or  to  be  made  in  discharge  of  the  writer's  duty.  In 
Cooper  V.  Marsden  (e)  the  entry  was  not  shown  to  be 
contemporaneous,  nor  was  the  clerk  dead.  In  Warren 
d.  Webb  V.  GrenviUeif)  entries  of  the  charges  made  in 
an  attorney's  book  were  admitted  to  show  the  surrender 
of  a  life  estate,  in  order  to  support  a  subsequent  reco- 

(a)  S  Camp.  579.    See  4  id.  193.  (ft)  1  Stark.  N.  P.  C.  404. 

(c)  3  Camp.  305.  (d)  2  Esp.  C.  N.  P.  645. 

(0  1  Esp.  C  .N.  P.  I.  (/)  Sira.  1H9. 

N  N  2 


540  CASES  IN  TRINITY  TERM 

1884.       very.    Doe  ▼.  Robson  {a)  is  strongly  in  favour  of  the 
^•^^•^^      plaintifT.     The  question  was,  when  a  particular  lease, 
^1^^  purporting  on  the  face  of  it  to  take  effect  in  reversion, 

^*5  nr^K^"'  VIZ.  from  a  future  day,  was  actually  granted  ?  as  the 
power  under  which  the  lessor  assumed  to  demise^  was 
to  grant  a  lease  to  take  effect  in  possession  only ;  and 
entries  of  charges  in  an  attorney's  book,  which  were 
shown  to  have  been  paid,  were  admitted  to  show  that 
it  was  not  really  executed  till  after  its  date,  and  after 
the  day  named  in  the  lease  from  which  it  was  to  take 
effect.  Lord  EUenborough  rests  his  judgment  on  the 
total  absence  of  interest  in  the  parties  making  the  en* 
tries  to  pervert  the  fact,  and  at  the  same  time  a 
competency  in  them  to  know  it.  Mr.  Starkiet  in  his 
excellent  work  already  quoted,  says  (volume  i.  998.) 
**  It  may,  however,  be  observed,  that  the  consideration 
that  the  entry  was  made  in  the  course  of  discharging 
a  professional  or  official  duty,  or  even  in  the  ordinary 
course  of  business  in  which  the  party  was  engaged, 
seems,  both  in  reason  and  upon  the  authorities,  to 
afford  a  much  safer  warrant  for  giving  credit  to  such 
evidence,  than  is  supplied  by  the  consideration  that  the 
entry  or  declaration  might  possibly  have  been  used  to 
the  prejudice  of  the  party,  and  in  many  instances  the 
doctrine  of  admissiblity  on  that  ground  has  been 
pushed  to  an  extraordinary,  if  not  untenable  extent." 
The  oral  declaration  of  the  father  as  to  the  place  of  the 
child's  birth  was  rejected  in  Rex  v.  Eriih^  because 
that  not  being  matter  of  pedigree,  his  hearsay  evidence 
was  not  admissible,  as  it  would  have  been  as  to  the  time 
of  the  birth,  Goodright  v.  Moss  (6). 

Sir  James  Scarlett  contrs^.     It  was  at  first  said  that 
depositions  taken  before  the  commissioners  would  be 

(u)  15  Eakt,  39.  (6)  Cowp.  591. 
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evidence  against  the  assignees,  because  it  was  a  judi-       1834. 
cial  proceeding  which  afforded  an  opportunity  to  cross*      vi^^v-^ 
examine  the  witnesses  there ;   but  after  Mr.  Justice .   Chambbrs 
Taunton  had  shown  that  a  party  was  declared  bank-  Bbrmakoiii 
rupt   at  a  private  meetingi  the  argument  for  their    *"        *"' 
admissibiiity  was  mainly  rested  on  the  supposed  privity 
between  them  and  the  petitioning  creditors,  who  having 
issued  the  commission  had  subsequently  produced  the 
vritnesses  who  made  the  depositions  before  the  commis- 
sioners ;  but  how  can  such  privity  be  taken  to  exist  ? 
A  commbsion  having  been  issued,  and  the  plaintiff  de- 
clared a  bankrupt  by  the  commissioners  at  their  private 
meeting,  the  plaintiff  acted  under  it,  and  put  forth  a 
list  of  proposed  assignees.    In  the  event,  other  persons 
being  proposed  for  that  trust  by  adverse  creditors  were 
elected  assignees,  after  which  he  disputed  the  com- 
mission.   These  assignees  cannot  be  presumed  to  be 
in  privity  with  the  petitioning  creditor  and  the  witnesses 
adduced  by  him  before  the  commissioners.    No  estate 
or  interest  is    here  claimed    under   any  assignment 
founded  on  the  particular  act  of  bankruptcy.    Had 
the  defendants'  title  to  sue  as  assignees  rested  on  the 
depositions  only,  they  must  have  produced  them ;  but 
if  they  were  able  to  support  the  commission  by  other 
means,  then  if  they  were  produced  by  the  other  side  to 
impugn  the  commission    which  they  were  taken  to 
support,  the  assignees  might  repudiate  all  privity  with 
them.    Still  less  can  the  depositions  be  evidence  against 
the  assignees  by  the  bankrupt  act,  6  Geo.  4.  c.  16.,  for 
where  in  an  action  against  them  qotice  is  given  by  the 
bankrupt  himself  of  disputing  his  commission  uid  act  of 
bankruptcy,  as  was  here  done,  (see  s.  90,)  the  deposi- 
dons,  if  evidence  at  all  under  the  statute,  must  be  conclu- 
sive.   By  8. 92.  they  are  made  conclusive  evidence  in  ac- 
tions by  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sued,  unless  such  notice  to  dispute 
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1834.  is^ren.  [PaUeson  J.  Sect  96.,  which  enacts,  inter  alia, 
that  no  adjudication  in  bankruptcy  by  the  commissioners 
shall  be  evidence  until  entered  of  record,  and  that 
Bbhnascowi  every  such  instrument  shall  be  so  entered  of  record  on 
application  of  any  party  interested,  and  that  the  Lord 
Chancellor  may  on  petition  direct  the  inrolment  of  any 
depositions  or  other  matter  relating  to  commissions  of 
bankrupt,  does  not  make  that  inrolment  imperative, 
though  necessary  to  their  being  produced  in  evidence 
under  the  other  provisions  of  that  section.]  The  fact 
that  these  assignees  inrolled  the  depositions  in  question, 
does  not  of  itself  make  them  evidence  against  them, 
that  being  done  in  pursuance  of  the  act,  in  order  to 
have  that  evidence  ready  for  themselves  to  support  the 
commission,  if  it  should  be  afterwards  desirable  to 
produce  it.  This  cause  was  pending  before  the  passing 
9  and  3  Will.  4.  c.  1 14.  s.  7.,  by  which,  in  event  of  the 
death  of  any  witness  deposing  to  the  petitioning  cre« 
ditor's  debt,  trading,  or  act  of  bankruptcy,  assignees 
or  persons  claiming  through  or  under  them,  or  acting 
by  their  authority,  in  such  cases  only  where  they  daim, 
maintain,  or  defend  some  right,  title,  interest,  claim  or 
demand,  which  the  bankrupt  might  have  claimed, 
maintained,  or  defended,  in  case  no  commission  or  fiat 
had  issued,  may  give  in  evidence,  in  support  of  a  com* 
mission  or  fiat,  any  deposition  of  such  deceased  witness 
relative  to  such  act  of  bankruptcy  &c.,  which  has  been 
duly  inrolled,  and  is  therefore  excluded  from  its  opera- 
tion. The  enactment  of  5  Geo,  2.  c.  SO.  s.  41., 
omitted  in  6  Geo.  4.  c.  16.  s.  9S.,  was  then  replaced, 
but  even  that  section  excludes  the  depositions  on  both 
sides  in  actions  not  within  its  purview. 

On  the  second  point,  to  admit  the  argument  for 
the  plaintiff*,  that  the  certificate  of  a  public  func- 
tionary written  by  him  in  the  course  of  office,  on  a 
subject  within  his  knowledge,  and,  as  far  aa  can  be 
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afterwards  ascertainecl,  without  any  interest  on  the       1834^ 
subject,  may  be  given  in  evidence  after  his  decease,    chambbm 
would  be  to  dispense  with  the  primary  rule  that  rights  o. 

can  only  be  bound  by  evidence  given  under  the  obli-    ^oSuuL 
gation  of  an  oath.    The  contents  of  every  counting 
house  would  be  evidence  after  the  decease  of  clerks 
sent  to  witness  mercantile  transactions.    Again,  letters 
and  statements  collected  by  an  historian  in  the  course  of 
his  employment  to  write  a  history  of  the  times,  would 
be  evidence  of  the  facts  there  detailed.     But  every 
exception  to  the  rule  hitherto  introduced  has  turned 
on  the  question,  whether  the  necessities  of  mankind 
have  justified  a  departure  from  it  in  this  particular  case 
only.    Thus  in  Mr.  Tyrwhitt^s  report  of  the  present 
case  (a),  Lord    Lyndhursi    says,   "Suppose  non  est 
inventus  had  been  returned  by  the  sheriff,  this  memo- 
randum would  not  have  been  evidence  in  an  action 
against  the  sheriff.    Many  entries  are  inadmissible  in 
evidence  though  against  the  interest  of  the  maker. 
Thus,  on  a  question  whether  a  man  had  been  tried  or 
convicted  or  not,  a  letter  in  which  he  confessed  it 
could  not  be  admitted'* (£).     Bayley  B.  added,  ''The 
excepted  case  is  where  a  subscribing  witness  to  a  deed 
admits  on  his  death-bed  that  it  was  forged.**    And  he 
afterwards  appears  to  doubt  whether  such  a  certificate 
would  even  prove  the  fact  of  arrest.     If  the  certificate 
be  evidence  of  the  time  and  place  of  arrest,  all  other 
circumstances  attending  it  would  be  evidence,  if  placed 
in  the  certificate  by  the  officer  without  apparent  in- 
terest, e.  g.  an  acknowledgment  of  debt,  retainer,  &c. 
made  to  him  by  the  defendant.     But  the  principle  of 
the  decided  cases  is  contrary.     For,  where  a  deceased 
steward  charges  himself  in  a  rental  with  a  receipt  of 
rent,  the  evidence  is  not  confined  to  the  fact  of  payment 
of  rent,  but  embraces  the  whole  entry.    Thus,  if  it 

(a)  AnU,  Vol.  I.  341. 

(6)  Rex  T.  Casuli  CaninUm,  8  East,  77,  and  11  East,  309. 
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state  a  receipt  of  rent  from  A.  "  tenant  of  a  certain 
manor/'  it  is  evidence  as  the  res  gesta  itself  that  A. 
paid  it  on  that  account,  but  nothing  added  by  the 
steward  as  to  the  occasion  of  the  payment  would  be 
admissible.  Higham  v.  Ridg%oay(a)  goes  to  the 
extreme  point,  as  appeared  to  be  Lord  EUkm's  opinion 
m  Barker  v.  Ray{b).  Warren  v.  GremnOe  is  ex- 
plained by  Lord  Mansfield  in  Goodtiile  v.  Dmke  of 
Chandos  (c)  thus  :  ^'  A  receipt  had  been  given  on  the 
bill  which  contained  the  articles  for  drawing  and 
ingrossing  the  surrender,  so  that  there  was  positive 
proof  of  an  actual  surrender.  In  Doe  v.  Robson,  and 
Warren  v.  GrenviUe^  items  of  charges  in  attomies  bills 
for  business  done  which  had  been  paid  for,  were  ad- 
mitted in  evidence  after  their  deaths,  to  prove  when 
the  work  was  done,  the  desired  inference  being  that  it 
must  have  been  done  before  it  was  so  paid  for.  Higham 
V.  Ridgway,  the  case  of  a  man-midwife's  entry,  is  a 
similar  case,  resting  on  like  grounds.  Hagedom  v. 
Reid(d)  is  a  doubtful  decision,  which  might  however 
stand  on  other  grounds,  so  that  it  was  never  necessary 
to  review  it  in  banc.  In  Champneys  v.  Peck  (e),  an 
undefended  cause,  it  does  not  appear  what  fiirther 
evidence  was  adduced.  If  the  plaintiff  proved  an  ad- 
mission by  the  defendant  that  he  had  received  the  bill 
without  saying  when,  and  the  defendant  did  not  prove 
the  receipt  of  the  bill  at  any  other  time,  the  indorse- 
ment by  the  deceased  clerk  on  the  duplicate  bill  might 
be  prim&  facie  evidence  of  its  due  delivery.  The  judg- 
ment of  Lord  Tenierden  in  Doe  v.  Twyford,  must  be 
taken  with  reference  to  all  the  circumstances,  and 
Taunton  J.  expressly  rests  his  opinion  on  the  facts 
corroborating  the  memorandum.    The  entry  of  a  de- 


(a)  10  East,  109.  (6)  t  Kuss.  R.  53 ;  sec  1  Stark  on  £v.  317. 

(c)  S  Barr.lOTS.        (J)  3  Camp.  337 ;  1  M.  &  S.  567,  5.  C. 
(e)lSuuk,  C.K.P.404. 
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ceased  clerk  may  be  an  important  link  in  a  chain  of       ISSl. 

other  circumstances  admitted  to  be  true.    In  Salie '9, 

Thomas  {a\  prison  books  were  admitted  to  prove  the 

time  at  which  an  imprisonment  begun,  but  not  the    Bernascont 
^n  .  .    .        . ,  «  .       .  and  Others. 

cause  of  It    If  this  is  evidence  at  all  to  prove  the  tune 

of  arrest,  it  is  not  admissible  to  prove  the  place  at 

which  it  happened.     .  . 

The  jiiiomej/'GeneralmTefly.  Assignees  who  accept 
that  appointment  without  being  bound  to  do  so  become 
privy  to  the  adjudication  and  to  the  previous  depo- 
sitions on  which  it  proceeded.  Here,  they  have  also 
authenticated  them  by  solemn  inrolment.  On  the 
second  point,  the  entries  in  Warren  v.  Grenville  and 
Doe  V.  Robson  being  made  without  interest,  did  not 
require  or  receive  authenticity  from  the  subsequent 
acknowledgments  of  payment,  but  were  admitted  on 
the  general  principle  stated  by  Lord  EUenborough  in 
Doe  V.  Robson ;  nor  does  the  argument  that  the  work 
must  be  taken  to  have  been  done  before  the  bill  was 
paid,  affect  those  cases.  In  Higham  v.  Ridgway 
no  date  is  affixed  to  the  entry  of  "  paid,"  nor  did 
the  date  of  the  payment  in  Warren  v.  Grenville 
appear.  In  Doe  v.  Robson  payment  seems  to  have 
been  proved  dehors  the  entry  admitted  in  evidence. 
Lord  Eldon,  in  Barker  v.  Ray^  speaks  of  parol  declara- 
tions as  in  Davies  v.  Pierce  (6),  Unck  v.  Watson  (c) ;  not 
of  contemporaneous  written  entries  coming  from  a  pro- 
per custody,  which  are  of  a  very  different  nature  and 
preclude  perjury.  [Lord  Denman  C.  J.  No  extrinsic 
evidence  was  given  in  Higham  v.  Ridgway  that  the 
entry  in  the  book  was  contemporaneous  with  the  event.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Ck>urt.    This  action  was  brought  by  a  person  who 

(a)  3  B.  &  P.  168.  (()  2  T.  R.  53.  (0)  4  Ttfunt.'  16/&C. 
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had  been  declared  a  bankrupt,  against  his  assignees^  ki 
order  to  dispute  the  validity  of  ins  oommission.  On  tlie 
trial  it  became  necessary  to  inquire  whether  the  pkintiiT 
had  been  arrested  in  a  particular  place  (Souih  MoUom 
Street),  on  the  9th  o(  November  1825,  by  one  Wr^Mi 
a  sheriff 's  officery  who  died  before  the  trial,  aceenip*' 
nied  by  a  person  named  Brett,  To  prove  that  die 
plaintiff  had  been  so  arrested,  he  tendered  evidence  of 
two  descriptions,  both  of  which  the  chief  baron  refused 
to  receive.  A  bill  of  exceptions  was  thereupon  ten- 
dered, and  the  question  was  argued  on  the  9thof  Afay 
before  this  court  of  error.  The  first  head  of  the  evi- 
dence rejected  consisted  of  depositions  made  by  the  two 
deceased  persons  on  opening  the  commission  against  the 
plaintiff,  which  had  been  inrolled  of  record  in  the 
court  of  Chancery  by  the  defendants  as  assignees. 

It  was  contended  that  they  were  admissible  against 
the  defendants:  first,  by  reason  of  some  supposed 
privity  between  them  as  assignees,  and  the  petitioning 
creditor  who  must  have  brought  forward  the  deposi- 
tions, and  to  whom  the  defendants  were  said  to  have 
attorned  by  acting  under  the  commission:  and,  se- 
condly, because  the  assignees  had  substantially  affirmed 
the  truth  of  the  depositions  by  causing  them  to  be  in- 
rolled,  and  so  making  them  evidence.  But  no  decision 
or  dictum  was  cited  in  favour  of  this  attempt;  no  in- 
stance was  ever  cited  of  such  evidence  being  tendered, 
often  as  it  must  have  been  desirable :  and  we  think  the 
admission  of  it  could  not  be  justified  by  any  principle 
of  law. 

To  prove  the  same  fact  the  plaintiff  tendered  a  cer- 
tificate written  and  signed  by  Wright,  the  deceased 
sheriff's  ofllcer  before  mentioned,  stating  in  terms  that 
he  arrested  the  plaintiff  on  the  day  in  question  in  S<mih 
MoUon  Street,  at  the  suit  of  one  Brereton.  The  ten- 
der of  thia  certificate  wai  preceded  by  proof  that  it 
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was  part  of  the  course  of  the  office  of  the  sheriff  of       1834. 

MiddkMex  to  require  a  return  in  writing  of  the  arrest, 

and  of  the  place  where  it  is  made,  under  the  hand  of 

the  officer  making  it,  that  the  certificate  tendered  was    Bernascomi 
1  ,  .     .         ,         .         11../..         ,        andOth«r». 

annexed  to  the  writ  issued  agamst  the  plaintiff  on  the 

8th  oi  November  1836|  at  the  suit  of  Brereton^  of  which 

writ  WriglU  had  the  execution.     The  under-sheriff 

also  proved  that  he  could  not  return  a  defendant  not 

arrested  when  he  had  got  a  similar  certificate  of  arrest. 

The  writ  and  the  certificate  were  produced  by  the 

under-sheriff.    Whether  this  certificate  is  evidence  of 

the  arrest  having  been  made  at  the  place  named  in  it, 

is  the  question  which  we  are  now  to  decide. 

The  ground  on  which  the  attorney-general  first  rested 
his  argument  for  the  plaintiff  in  error  was  not  much 
relied  on  by  him,  viz.  that  the  certificate  was  an  ad- 
mission against  the  interest  of  the  party  making  it, 
because  it  renders  him  liable  for  the  body  arrested. 
He  had  recourse  to  a  much  broader  principle,  and  laid 
it  down  as  a  rule,  that  an  entry  written  by  a  person 
deceased  in  the  course  of  his  duty,  where  he  had  no 
interest  in  stating  an  untruth,  is  to  be  received  as  proof 
of  the  fact  stated  in  the  entry,  and  of  every  circum- 
stance therein  described,  which  would  naturally  accom- 
pany the  fact  itself. 

The  discussion  of  this  point  involved  the  general 
principles  of  evidence,  and  a  long  Hst  of  cases  deter- 
mined by  judges  of  the  highest  authority,  from  that  of 
Price  V.  Lord  Torrington,  before  Holi  C.  J.,  to  Doe 
d.  Patteshall  v.  Tur/ord,  recendy  decided  by  Lord 
Te$iierden  (a)  in  the  court  of  King's  Bench.  After 
carefully  considering,  however,  all  that  was  urged^ 
we  do  not  find  it  necessary,  and  therefore  think  it 
would  not  be  proper  to  enter  upon  that  extensive  argu- 
ment; for  as  all  the  terms  of  the  legal  proposition 
above  laid  down  are  manifestly  essential  to  render  the 

(a)  3  B.  &  Adol.  864. 
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certificate  admissible,  if  any  one  of  them  fails,  the  plaintiff 
in  error  cannot  succeed;  and  we  are  all  of  opinion, 
that  whatever  effect  may  be  due  to  an  entry  made  m 
the  course  of  any  office  reporting  facts  necessary  to  the 
performance  of  a  duty,  the  statement  of  other  circum- 
stances, however  naturally  they  may  be  thought  to  find 
a  place  in  the  narrative,  is  no  proof  of  those  circum- 
stances. Admitting  then,  for  the  sake  of  argument, 
that  the  entry  tendered  was  evidence  of  the  fact  and 
even  of  the  day  when  the  arrest  was  made  (both  which 
facts  it  might  be  necessary  for  the  officer  to  make 
known  to  his  principal),  we  are  all  clearly-  of  opinion 
that  it  is  not  admissible  to  prove  in  what  particular 
spot  within  the  bailiwick  the  caption  took  place,  that 
circumstance  being  merely  collateral  to  the  duty  done. 
Judgment  for  the  defendants. 


IN  THE  EXCHEQUER  OF  PLEAS. 
Howell  and  Another,  Assignees  of  John  Waters 
and  David  Jones, Bankrupts,  surviving  Partners  of 
Robert   Waters,    deceased,    against    William 
Jones. 

The  first  count  of  the  declaration 


ASSUMPSIT. 

stated,  that  whereas  heretofore,  in  the  lifetime  of 


the  said  Robert,  and  before  the  bankruptcy  of  the  said 


The  following 
goarantie  was 
given  by  the 
defendant  in 
Jan.  18S5  to 

certain  bankers  t-^'^  Please  to  open  an  account  with,  and  honour  the  cheques  of 
If.  JB.  on  Mill  account,  for  whom  I  will  be  responsible.''  The  account  having  been 
opened,  the  bankers  made  advances  to  H,  B,  from  time  to  time  till  Feb,  1827»  when 
they  ceased.  A  large  balance  was  then  due  to  them  from  H,  B.,  who  in  October  of 
that  year  paid  a  sum  into  the  bank  on  account  of  it.  In  Feb.  1898  the  bankers  took 
an  acceptance  from  H.  B.  at  three  months  for  the  balances  of  his  account  with  in- 
terest, without  the  defendant's  knowledge.  In  several  previous  instances  the  bankers 
had  taken  similar  acceptances  from  customers  who  had  overdrawn  their  accounts; 
but  though  the  defendant  had  been  consulted  by  them  as  their  attorney  on  the  dis- 
honour of  several  of  them,  it  was  not  shown  that  he  was  aware  of  the  practice  of 
the  bank  in  that  particular : — Held,  that  the  taking  the  acceptance  from  the  prin- 
cipal debtor  bj  the  parties  guaranteed,  without  the  knowledge  or  assent  of  the  surety, 
was  a  giving  time  to  the  principal,  which  altered  the  situation  of  the  surety,  nod 
therefore  dischai^ed  him  from  liability  on  the  guarantie. 
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John  aind  David,  to  wit,  on  4  January  1825,  and  from       1834. 

thence  until  and  at  the  time  of  the  death  of  the  said      ^T"^^^ 

Howell 
Robert,  they  the  said  Robert,  John,  and  David,  were   and  Anottier 

carrying  on  the  business  of  bankers  in  co-partnership,  jq^ks 
to  wit,  in  the  county  of  Carmarthen,  and  afterwards, 
and  in  the  lifetime  of  the  said  Robert,  and  before  the 
bankruptcy  of  the  said  John  and  David,  to  wit,  on  &c. 
in  &c.,  in  consideration  that  they  the  said  Robert,  John, 
and  David,  at  the  special  instance  and  request  of  the  said 
defendant,  would  open  an  account  with  and  honour  the 
cheques  of  one  H.  Bowers,  on  a  certain  account,  to  wit, 
an  account,  to  be  called  the  Mill  account,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  Robert,  John,  and  David,  to  be  re- 
sponsible to  them  for  him  the  said  H.  Bowers.  Aver- 
ment, that  the  plaintiffs,  confiding  &c.,  did  then  and 
there,  in  the  lifetime  of  the  said  Robert,  and  before 
the  bankruptcy  of  the  said  John  and  David,  open  an 
account  accordingly  with  the  said  H.  Bowers  upon  the 
said  MiU  account,  and  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  and  on  divers  other  days  in 
the  lifetime  of  the  said  Robert,  and  before  the  bank- 
ruptcy of  the  said  John  and  David,  to  wit,  on  &c.  ho- 
nour divers  cheques  of  the  said  H.  Bowers,  on  the  said 
Mf2{  account,  and  did,  at  those  respective  times,  pay 
and  advance  to  and  on  account  of  the  said  H»  Bowers, 
in  respect  of  the  said  cheques,  and  otherwise  on  the 
said  account,  divers  sums  amounting  to  2O0OL,  and  ex- 
ceeding by  1000/.  all  the  monies  paid  to,  and  had  and 
received  by  the  said  Robert,  John,  and  David,  by  and 
from  and  on  account  of  the  said  H.  Bowers,  to  wit,  on 
&c.  Averment,  that  the  said  H.  Bowers,  although 
often  requested  so  to  do,  has  not  paid  the  said  last- 
mentioned  sum  of  money,  or  any  part  thereofy  to'the 
said  Robert,  John,  and  David,  or  any  or  either  of 
them,  in  the  lifetime  of  the  said  Robert,  and  before  the 
bankruptcy  of  the  said  John  and  David,  or  to  the  sai4 
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1884.       Join  and  Dapid,  ox  eidier  of  thenii  after  Ae  death  of 
jf^  the  Baid  Robert^  and  before  their  bankruptcy:    By 

and  Another  reaaon  of  all  which  said  several  premises,  the  said 
Jollies  Henry  was  indebted  to  the  said  John  and  David,  after 
the  death  of  the  said  Robert,  and  at  the  time  of  their 
bankruptcy,  to  wit,  on  81  December  1831,  in  the  sum 
of  IfiOO/.,  in  respect  of  the  said  account  so  opened^ 
and  of  the  said  several  cheques  so  honoured  as  afore- 
said. Averment,  that  he  the  said  Henry  has  not  at 
any  time  since  the  bankruptcy  of  the  said  Johm  and 
David,  paid  the  said  last-mentioned  sum  of  money,  or 
any  part  thereof,  to  them  the  said  plaintiffs,  as  such  as- 
signees as  aforesaid,  or  to  either  of  them,  although 
often  requested  so  to  do;  of  all  which  premises  the  said 
defendant  afterwards,  to  wit,  on  1  September  1883,  had 
notice,  and  was  then  and  there  requested  by  the  said 
plaintiffs  to  be  responsible  to  and  indemnify  them  the 
said  plaintiffs  as  such  assignees  as  aforesaid,  for  and  in 
respect  of  the  said  sum  of  money  last  mentioned,  ac- 
cording to  the  said  promise  and  undertaking  by  him  in 
that  behalf,  in  manner  aforesaid:  Yet  the  said  de- 
fendant, not  regarding  &c.,  has  not  as  yet  heexi  re- 
sponsible to  or  indemnified  the  said  plaintiffs'  assig- 
nees as  aforesaid,  for  or  in  respect  of  the  said  sum  of 
money  last  mentioned,  or  any  part  thereof,  although 
often  requested  so  to  do,  but  has  wholly  refused,  and 
still  does  refuse  so  to  do,  and.  the  said  lastnnentioned 
sum  of  money  still  remains  wholly  due  and  unpaid  to 
the  said  plaintiffs'  assignees  as  aforesaid^  Counts  for 
money  paid,  on  a  promise  to  John  and  David  as  surviv- 
ing partners,  and  on  an  account  stated  with  the  aasig* 
nees.  Pleas:  general  issue,  and  actio  non  accrevit 
infra  sex  annos. 

The  plaintiffs'  particulars  of  demand  stated  the  ac- 
tion to  be  for  1083/.  \%$.  Wd.,  with  interest  from  SI 
December  1832  to  the  time  of  payment* 
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At  the  trial  at  the  last  Carmarihenshire  assioea,  be*        1834. 
fore  Gumey  B.,  the  following  facts  appeared:— TTal^t      n^ 
and  Co.  had  carried  on  business  as  bankers  at  Car^   wad  Another 
mar  then  for  many  years.    Before  January  18S5  their       j^^^ 
firm  consisted  of  Robert  and  John  Waters  and  Dopid 
Jones,  of  whom  Robert  Waters  died  in  1828.     The 
surviving  partners  then  took  Mr.  A.  Jones  into  the 
finSj  and  carried  on  business  to  January  1832,  when 
they  stopped  payment,  and  a  fiat  issued  against  them 
in  July,  under  which  the  plaintiffs  were  appointed  as-p 
signees. 

In  1825  Waters  and  Co.  permitted  one  H.  Bowers, 
a  miller,  to  open  an  account  with  them,  on  his  procur- 
ing them  the  following  guarantie  from  the  defendant, 
WilRam  Jones,  who  was  an  attorney,  carrying  on  busi* 
ness  at  Carmarthen,  the  legal  adviser  of  Waters  and 
Co.,  and  having  large  deposits  in  their  hands. 

Henfy  Bomen,  Mili  account. 
Messrs.  Robert  Waters  and  Go. 
Please  to  opeu  an  account  with,  and  hondwr  tbe  cheques  of  Mr« 
Henry  Bowers^  on  MUl  account,  for  whom  I  will  be  respoosible. 

W.Janei. 
Carmarthen,  4  January  1825. 

This  guarantie  was  given  by  the  defendant,  who  at- 
tended at  the  bank  with  Bowers,  and  in  consequence 
Waters  and  Jones  received  deposits  as  bankers,  on  ac- 
count of  Bowers,  and  made  him  sundry  advances  in 
cash,  and  by  honouring  his  cheques  till  8  February 
1837  inchjsive.  From  that  day  to  31  December  18S3, 
no  other  advances  were  made  by  them  to  him,  but  on 
30  October  141/.  10^.  9d.  was  paid  to  them  on  the 
credit  of  the  balance  then  standing  against  him;  846/. 
14«.  Id.  still  remained  due.  On  31  December  1826  it 
was  1037/.  16«.  4e/.  against  hhn.    On  80  October  18^ 
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1834.       he  paid  141/.  lOs.  9d.  on  account  of  the  balance  then 

^p'"^      due.     On  31  December  1827  it  was.  846/.  14^.  7i 
Howell  .  ^      «/v    ^  ^^^^n    .  •  i     • 

and  Another   against  hun.     On  30  June  1828^  it  was,  with  inter* 

J  ^'  est,  870/.  0*.  9rf.     Interest  was  afterwards  regularly 

charged  accordingly*    On  31  October  1828,  the  balance 
was  891/.  16s.  Ud. 

When  accounts  were  much  overdrawn  it  had  been 
in  several  cases  the  practice  of  Waters  and  Co.  (as  well 
as  of  a  neighbouring  bank)  to  require  acceptances  from 
their  customers  for  the  balances  appearing  due  on  the 
accounts;  thus  forming  what  were  called  "covers" 
for  them.  This  was  done  in  order  to  remit  them  to  the 
London  bankers,  to  prove  the  amount  due,  without  its 
being  intended  that  the  drafts  should  at  maturity  be 
paid.  The  defendant  being  confidential  legal  adviser 
to  the  bankers,  had  been  consulted  by  them  upon 
cases  of  similar  acceptances,  when  dishonoured^  which 
they  said  were  taken  by  them  for  cash  balances,  but 
whether  before  or  after  the  guarantie  in  question  did 
not  appear.  Nor  was  he  shown  to  have  been  person* 
ally  acquainted  with  their  practice  in  that  respect,  or 
that  the  dishonoured  bills  had  been  taken  in  pursu- 
ance of  it.  On  February  26,  1828,  Waters  and  Co. 
having  called  on  Bowers  for  such  a  "  cover,"  he  gave 
them  the  following  acceptance,  without  the  knowledge 
of  the  defendant. 

df846 :  14f.  Td. '  Carmarthen,  February  86,  ISia 

Three  months  after  date  pay  to  our  order,  in  London,  846^  14k  Id, 
value  received.  - 
To  Mr.  Henry  Bowers.  Jt.  Waters  &  Co. 

Accepted',  at  Messrs.  JBorc^ 
and  Co.  bankers,  London, 

Henry  Bowers. 
Power^*s  account  was  credited  with  this  biU ;  it  was 
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returned  dishonoured.     The  writ  in  this  action  was        1834. 
issued  upon  it  25  October  1833.    The  plaintiffs  had  a      ^p'^ 
verdict  for  1027/.  6s.  Id.  for  principal  and  interest  due,   and  Another 
subject  to  a  motion  for  a  nonsuit,  on  two  points  taken        ,  ^' 
at  the  trial.     First,  that  the  defendant  being  a  mere 
surety  was  discharged  by  the  bankrupt's  having  taken 
the    acceptance  in  question,  by  which  extension   of 
credit  time  was  given  to  the  principal.     Secondly,  that 
the  plaintiff's  action  on  the  note  was  barred  by  the  sta- 
tute of  limitations  (a). 

Evans  having  obtained  a  rule' in  Easter  term,  calling 
on  the  plaintiff  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered, 

Whitcombe^  FoUett  and  Powell  showed  cause. 
The  first  point,  viz.  that  the  surety  was  here  dis- 
charged by  giving  time  to  the  principal,  is  of  general 
importance.  This  is  not  the  case  of  an  ordinary  gua- 
rantie  for  securing  a  specific  debt,  but  it  is  a  continuing 
guarcntie  for  advances  to  be  made  to  a  person  with 
whom  bankers  are  on  its  security  to  open  and  keep  an 
account.  The  usual  manner  of  carrying  on  that  ac- 
count by  those  bankers  with  their  customers  must 
have  been  then  contemplated  by  the  parties.  There 
is  evidence  that  the  defendant  knew  that  it  was  a 
usual  habit,  if  not  a  general  practice,  of  their  bankers 
to  take  acceptances  from  their  customers,  as  collateral 
securities  or  covers  for  the  balance  of  overdrawn  ac- 
counts. [Alderson  B.  All  you  can  assume  is,  that 
the  defendant  knew  that  in  some  instances  they  did.] 
Taking  it  that  he  4id  not  know  it  as  a  general  usage, 
it  must  be  taken  that  the  surety  informed  himself,  at 
the  time  he  gave  the  guarantie,  of  the  usual  mode  of 

(a)   Another  point  taken  at  tlie  trta]  was  not  further  insisted  on. 
VOL.  IV.  O  O 
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1834.       dealing  with  customers  then  adopted  by  the  bankers 
^"^^^'^^^      who  were  to  be  secured.    That  may  be  gathered  frcHn 
andTnother    Combe  ▼.  Woolf{a).     He  in  fact  undertook  to  gua- 
^'  rantie  advances  made  under  the  usual  terms  as  to 

crediti  no  conditions  to  the  contrary  having  been  im- 
posed at  the  time  of  giving  the  guarantie.  He  might 
have  insisted  that  he  was  discharged,  by  any  abridgment 
in  the  case  of  his  principal,  of  the  credit  usually  allow* 
ed  to  similar  customers.  Then  how  can  he  now  com- 
plain that  the  bankers  have  dealt  with  his  principal  in 
the  manner  they  did  with  their  other  customers?  \^Al- 
derson  B.  The  test  of  the  case  is,  whether  the  taking 
this  acceptance  by  the  bankers  placed  the  defendant 
in  a  different  situation.  Now,  had  he  come  to  them 
afterwards,  stating  the  doubtful  solvency  of  his  princi- 
pal, and  pressing  them  to  get  the  debt  from  him  as 
soon  as  possible,  their  answer  must  have  been,  that 
they  had  precluded  themselves  from  suing  him  for 
three  months,  by  taking  his  acceptance,  while  they 
might  otherwise  have  sued  immediately.] 

These  bankers,  by  taking  this  acceptance  after  the 
security  given,  did  not  alter  the  situation  in  which  the 
surety  had  a  right  to  expect  himself  to  be  placed  when 
he  gave  this  guarantie.  In  Combe  v.  Woo^  the 
guarantie  contained  no  stipulation  as  to  the  credit  to  be 
given,  nor  does  it  appear  that  the  plaintiffs  might  not 
have  sued  for  the  price  of  the  porter  sold  before  it 
reached  its  destination.  That  surety's  judgment  of  his 
situation,  at  the  time  of  giving  the  guarantie,  could 
only  have  turned  on  his  actual  knowledge  that  eight 
months  credit  was  usual.  The  court  assume  he  had 
that  knowledge,  by  having  informed  himself  of  the 
course  of  dealing.  [AUerson  B.  That  case  did  not  de- 
cide that  the  surety  would  be  discharged  if  he  knew  of 
the  credit  usually  given,  but  that  where  more  credit 

(a)  8  Bing.  156. 
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than  usual  wa&  given,  the  surety  was  discharged,  because       1834. 


his  situation  was  altered.    It  was  not  necessary  that  the 

Howell 
court  should  assume  that  he  had  actual  knowledge  of  the   and  Another 

credit,  for  it  was  extended  beyond  the  usual  period,  and  jj' 
was  therefore  immaterial  in  the  suit.  But  whether  the 
court  assumed  it  because  it  was  the  practice  of  the 
house,  or  because  the  surety  knew  it  or  was  admitted  to 
know  it,  is  immaterial  to  the  judgment  of  the  chief 
justice.]  In  all  the  cases  in  equity  in  which  a  surety  has 
been  discharged  on  account  of  time  given  to  the  prin- 
cipal, the  time  was  given  after  the  guarantie  had  be^n 
entered  into,  and  in  a  manner  not  contemplated  at  the 
time  of  giving  it.  That  was  an  act  without  the  surety's 
consent.  In  Lewis  v.  J  ones  {a)^  Holroyd  J.  says,  **  The 
extinguishment  of  the  debt  puts  an  end  to  the  agree-^ 
ment  of  the  principal  and  surety."  Now  this  guarantie 
being  open  and  general  without  limit,  the  defendant 
was  liable  for  all  advances  made  to  Bowers  till  he  gave 
notice  to  the  contrary.  The  taking  Bowers*s  accept- 
ance neither  extinguished  the  debt  ot  added  to  its 
existence  beyond  the  period  intended  by  the  guarantie, 
for  the  bill  was  not  intended  to  be  sued  on  at  maturity, 
but  to  lie  at  the  London  bankers  till  that  time.  Goring 
T.  Edwards  {b)  shows,  that  want  of  notice  to  or  know- 
ledge by  a  surety  of  yain  applications  for  payment  made 
to  the  principal  after  the  guarantie  given,  affords  no 
answer  to  an  action ;  and  Gaselee  J.  adds,  that  it  is  the 
duty  of  a  surety  to  go  and  inquire  into  the  state  of  the 
transactions  between  his  principal  and  the  parties 
guarantied. 

On  the  second  point,  whether  the  plaintiffs  are  bar^^ 
red. by  the  statute  of  limitations,  the  responsibility  of 
customer  and  surety  are  co-extensive.  Now  as  the 
bankers  had  a  clear  remedy  against  the  principal  on  the 
26  February  1828,  when  the  bill  was  taken  for  the  ba- 

(fl)  4  B.  &  Cr.  506.  (6)  6  Bing.  94. 

o  o  2 
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1834.       lance  of  the  account,  the  statute  has  not  operated,  and 
^'■'^"'^      their  remedy  against  the  surety  remains. 

and  Another 

,  «•  John  Evans  and  E.   V.    WilUatns  contri.      This 

JOHSS. 

transaction  shows,. that  the  business  of  these  bankers 
was  irregukrly  conducted,  without  disclosing  any  thing 
amounting  to  a  custom  of  trade  or  course  of  dealing. 
The  account  was  opened  early  in  1825,  but  though 
balances  were  taken  on  31  December  in  that  and  the 
two  next  years,  and  were  on  each  occasion  against  the 
customer,  no  bill  was  required  from  him  to  cover  the 
account  till  February  1 828.  The  whole  evidence  on  the 
subject  amounted  to  this,  that  the  bankers  sometimes 
took  a  customer's  acceptance  for  the  balance  of  an  over- 
drawn account,  if,  being  satisfied  of  his  solvency,  they 
could  deposit  it  as  a  security  with  the  London  bankers. 
But  if  they  might  postpone  taking  a  bill  till  the  fourth 
year  of  the  account,  they  might  renew  it  for  an  indefinite 
period,  or  might  suffer  the  account  to  stand  over,  and 
by  taking  a  bill  after  twenty  years  had  elapsed  oust  the 
surety  of  the  benefit  of  the  statutes  of  limitation. 

It  has  been  argued  that  nothing  has  here  occurred 
amounting  to  a  giving  of  time.  Now  in  Samuel  v. 
Howarth{a\  Lord  Eldon  thus  lays  down  the  rule  be- 
tween principal  and  surety,  after  premising  that  the 
same  principles  which  have  been  held  to  discharge  the 
surety  in  equity,  will  operate  to  discharge  him  also  at 
law : — **  The  rule  is  this,  that  if  a  creditor,  without  the 
consent  of  the  surety,  gives  time  to  the  principal  debtor, 
by  so  doing  he  discharges  the  surety ;  that  is,  if  time  is 
given  by  virtue  of  positive  contract  between  the  creditor 
and  the  principal,  not  where  the  creditor  is  merely  in- 
active ;  and  in  the  case  put,  the  surety  is  held  to  be 
discharged,  for  this  reason,  because  the  creditor,  by  so 
giving  time  to  the  principal,  has  put  it  out  of  the  power 

(a)  3  Merivale,  278. 
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of  the  surety  to  consider  whether  he  will  have  recourse       1834. 

to  his  remedy  against  the  principal  or  not,  and  because      ^"^^^"^^ 
i_      -     i.  ,  ;  ,  .  1  Howell 

he  m  tact  cannot  have  the  same  remedy  against  the  and  Another 

principal  as  he  would  have  had  under  the  original  con-  ,  ^' 
tract."  Now  if  a  surety  is  for  a  moment  deprived  of  his 
remedy  against  his  principal,  by  the  act  of  the  party 
guarantied,  in  giving  him  time  for  payment,  he  is  dis- 
charged. Then,  had  this  defendant  the  same  remedy 
against  Bowers  after  his  •  acceptance  was  taken  by  the 
bankers  as  he  had  before  ?  That  acceptance  extended 
the  time  to  which  the  guarantie  applied,  without  leaving 
it  in  the  surety's  power  to  put  an  end  to  it ;  for  he  might 
previously  have  called  on  the  bankers  to  procure  im- 
mediate payment  of  the  balance  due,  or,  having  paid  it 
to  them,  might  have  instantly  sued  the  principal ;  but, 
whereas,  after  this  acceptance  taken,  the  bankers  could 
not  sue  the  customer  for  three  months,  and  the  defend- 
ant's situation  was  altered.  [Alderson  B.  Beyond  what 
period  was  credit  here  given  ?  No  period  of  credit  is 
given,  then  what  is  a  "  giving  time  ?"  If  there  was 
originally  an  express  contract  between  Bowers  and  the 
bankers  that  this  bill  should  be  given  at  three  months  by 
way  of  cover,  it  is  hard  to  say  that  time  was  given.] 
There  is  no  evidence  that  the  bankers  were  obliged  to 
give  three  months  credit  whenever  a  balance  was  due 
'  from  their  customers.  Here  it  was  not  given  on  the 
stating  the  last  balance  on  31  December  18S7,  or  till 
February  1828. 

On  the  second  point,  the  statute  began  to  run 
from  February  18S7,  when  the  bankers  refused  to 
make  any  further  advances  to  Bowers ;  for  the  "  mill 
account"  to  which  alone  the  guarantie  appUes,  was 
then  closed,  and  the  subsequent  liability  of  Bowers,  on 
his  acceptance  given  06  February  18^,  had  no  refei"- 
ence  to  the  guarantie.  Again,  the  payment  by  Bowers 
in  October  1828,  in  part  of  the  bankers'  demand,  will 
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1834.       not  take  the  case  out  of  the  statute  as  against  the 

^•^^^'^^      surety,  for  it  was  made  by  him  as  the  principal  debtor, 

and  Aootber  ^und  not  as  a  joint  contractor  with  this  defendant,  so  that 

Jo»».        ^*«'<^ow*  ^-  Whiiimgia)  and  Burleigh  v.  Scaa{b)  do  not 

apply- 

Cur.  adv.  puli* 

The  judgment  of  the  court  was  afterwards  deliyered 
by 

BoLLAND  B. — This  was  an  action  brought  against 
the  defendant  to  recover  the  balance  of  an  account  due 
from  one  Bowers  to  the  plaintiffs,  and  for  which  the 
defendant  had  given  a  guarantie  in  writing.  The 
guarantie  was  dated  4  January  1825,  was  signed  by 
the  defendant,  and  was  as  follows : — 

«  Messrs.  Robert  Waters  and  Co. 
Please  to  open  an  account  with  and  honour  the  cheques  of  Mr. 
Henry  Boaxrs,  on  Mill  account,  for  whom  I  will  be  responsible. 

W.  /ofia." 

Under  this  guarantie  the  plaintiffs  proceeded  to 
make  advances  as  bankers  to  Bowers,  and  at  the  close 
of  1825  the  balance  due  from  Bowers  to  them  amounted 
to  754/.;  at  the  close  of  18S6,  to  1037/,;  at  the  dose 
of  1827,  to  846/.  Subsequently  to  February  18S7,  no 
fresh  advances  were  made  by  the  plaintiffs  to  Bowers  f 
but  on  30  October  1827,  a  payment  of  141/.  was  made 
by  him  to  the  plaintiffs.  For  the  balance  thus  remain- 
ing due  to  the  bankers  at  the  dose  of  1827>  they  in 
February  1828,  without  the  knowledge  or  assent  of  the 
defendants,  took  an  acceptance  o{  Bowers,  payable  three 
months  after  the  date  thereof. 

The  question  now  for  the  consideration  of  the  oourt 
is,  whether  by  so  doing  they  have  discharged  the  pre- 
sent defendant  from  his  liability  as  guarantie  for  the 

(a)  Poogl  a5S.  (6)  S  B«  &  Cr. ». 
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debt  of  Bowers?      The  case  of  Combe  ▼,  Wooff'{a)       18S4, 
establishes  that  a  plaintiff  who,  without  the  knowledge      *-^-^^ 
or  assent  of  the  surety,  ''gives  time  "to  the  principal   and  Another 
debtor  by  a  contract  made  for  that  purpose  between  ^' 

them,  thereby  exonerates  altogether  the  surety  from  hia 
liability.  But  the  real  question  is,  what  is  meant  by 
"giving  time,"  We  think  it  means  extending  the 
period  at  which,  by  the  contract  between  them,  the 
principal  debtor  was  originally  liable  to  pay  the  creditor, 
and  extending  it  by  a  new  and  valid  contract  between 
the  creditor  and  the  principal  debtor,  to  which  the  surety 
does  not  assent.  In  the  case  above  cited,  the  surety 
undertook  to  guarantie  a  contract  in  which  the  debtor 
was  to  have  eight  months  credit ;  and  wa^  exonerated 
by  the  fact,  that  the  creditor  had  bound  himself,  by 
taking  a  bill,  to  give  eleven  months  credit  for  the  balance 
due.  In  Orme  v.  Young  {b)y  Lord  C.  J,  Gibbs  puts  it 
thus :  **  What  is  forbearance  and  giving  time  ?  It  is  an 
engagement  which  ties  the  hands  of  the  creditor.  It  is 
not  negatively  refraining — not  exacting  the  money  at  the 
time,'*  (by  which  of  course  he  means  at  the  time  when  due 
by  the  contract  between  the  principal  and  the  creditor,) 
"  but  it  is  the  act  of  the  creditor  depriving  himself  of  the 
power  of  suing  by  something  obUgatory,  which  prevents 
the  surety  from  coming  into  a  court  of  equity  for  relief, 
because  the  principal  having  tied  his  own  hands  the 
surety  cannot  release  them."  If,  however,  the  creditor 
continues  to  deal  with  the  principal  debtor  on  the  origi- 
nal terms  of  the  contract  between  them,  he  cannot,  we 
think,  by  any  length  of  ^credit  which  he  so  gives,  be  pro- 
perly said  to  " give  time"  to  the  debtor.  The  time  must 
be  given  as  an  extension  of  the  original  credit.  If,  there- 
fore, it  could  be  shown  in  fact  that  the  taking  the  three 
months'  bill  in  this  case,  in  February  1828,  from  the 
principal  debtor,  was  part  of  the  original  contract  be- 

(a)  8  Bing.  156.  (6)  Holt  N.  P.  C,  84. 
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1834.        tween  the  plaintiffs  and  BowerSy  for  which  the  defendant 

^■^"^"■^^      became  the  guaranteci  there  would  be  much  force  in 
Howell 
and  Another   ^he  i^rguments  addressed  to  the  court  on  the  part  of  the 

''^'  plaintiffs^  that  the  defendant  was  bound  to  know  the 

nature  of  the  contract  which  he  guarantied ,  and  that 
the  course  of  dealing  between  plaintiffs  and  Sowers 
might  be  properly  referred  to  for  that  purpose.  But, 
giving  them  the  full  benefit  of  that  argument,  it  is  dis- 
posed of  by  the  facts  of  the  case.  Here  a  balance  is 
struck  in  1825^  and  no  bill  taken ;  the  same  takes  place 
in  1826  and  in  1827,  at  which  period  all  advances  ceased 
on  the  part  of  the  plaintiffs.  It  cannot  be  for  a  mo- 
ment doubted,  upon  the  facts  appearing  on  the  learned 
judge's  report,  that  in  February  1827  an  action  could 
have  been  maintained  against  Bowers  for  the  balance 
then  due.  So  again,  in  October  1827,  after  the  pay- 
ment of  141/.  by  Bowers,  no  one  can  doubt  that  the 
bankers  could  have  maintained  an  action  immediately 
for  the  then  balance,  either  against  Bowers  or  in  failure 
of  payment  by  him  against  the  defendant.  Then  after 
this,  by  an  agreement  to  which  defendant  is  not  privy 
or  an  assenting  party,  the  plaintiffs  bind  themselves 
not  to  sue  Bowers  for  that  balance  during  the  period 
between  February  1828  and  May  1828.  We  tliink 
this  was  clearly  such  a  giving  time  to  the  principal 
debtor,  as  completely  to  exonerate  the  surety  from  all 
subsequent  liability.  This  renders  it  unnecessary  to 
discuss  the  second  objection. 

The  rule  therefore  for  entering  a  nonsuit  must  be 
made  • 

Absolute. 
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1834. 
Nation  against  Tozer  and  Underhay. 

^T^HE  plaintiff  obtained  a  verdict  in  this  case  at  the  An  action  was 

last  summer  assizes  for  Somersetshire,  before  Pat-  „!???.A„^ 

'  against  two 

teson  J.j  with  leave  to  the  defendant  to  move  to  enter  persons,  being 
a  nonsuit.    A  rule  having  been  obtained  accordingly,     ofVdeceased 

termor,  for  the 
*-,fi.i  i*>/«*i  1  -1  'IS®  ^^^  occu- 

^rle,  for  the  plamtiSj  showed  cause  m  last  term^  pation  by 
311^  them  of  the 

demised  pre- 
mises; an 

JBarstow  supported  the  rule  for  the  defendants.  cupaiion  bT' 

one  was 
The  court  took  time  to  consider.     The  pleadings  thatltdid  not 

and  facts  are  so  fully  detailed  in  the  judgment  that  enure  as  that 

-     .    .  .  of  both,  so  as 

their  msertion  appears  unnecessary.  to  make  them 

jointly  liable 
de  bonis  prO' 

Parke  B.  now  delivered  the  judgment  of  the  court.  priU'm  a»- 
— This  case  was  argued  before  myself  and  my  brothers  ^^ccupa"'^ 
JBoUandy  Alderson,  and  Gurney,  during  the  last  term^  tioo. 
when  cause  was  shown  against  a  rule  to  enter  a  non* 
suit.     The  case  was  tried  before  my  brother  Paiteson 
at  the  last  summer  assizes  for  Somersetshire,  when  a 
verdict  was  found  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit. 

The  two  first  counts,  which  were  upon  a  special 
promise  to  surrender  a  certain  dwelling-house  to  the 
plaintiff;  and  a  third  count,  which  was  for  double  rent 
claimed  to  be  due  from  the  defendants  for  holding  over^ 
were  not  proved.  The  question  arose  on  the  fourth 
count,  which  was  for  use  and  occupation,  to  which  there 
was  a  plea  of  the  general  issue,  and  also  a  special  plea 
that  the  defendants  ought  not  to  be  charged  otherwise 
than  as  executors  of  W.  H.  Tozer,  the  lessee  for  years, 
at  the  rent  of  48/.,  because  the  messuage  was  of  much 
leas  annual  value^  and  they  had  derived  no  rent  or 
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18S4«        profit  from  the  demised  premises,  and  had  fiiUy  ad- 


Nation 


ministered  his  effects.    To  thi^  special  plea  there  was 
^^y^"      a  replication  that  the  defendants  withheld  possession, 

TozER       ^qJ  ^j1  jj^^  Qflpgy  |.^  deliver  up  the  demised  premises 
and  Another.  *^  * 

at  any  time  bqfore  the  rent  in  question  accrued  due,  or 

give  notice  that  they  were  ready  to  do  so,  or  that  they 

had  not  any  effects  to  be  administered  (a) ;    and  the 

rejoinder  averred  that  they  did  give  notice,  and  offered 

btfore  the  rent  became  due  to  give  up  the  deniised 

premises,  and  did  not  withliold  possession. 

Upon  the  trial  it  appeared  that  Mr.  W.  H,  Tozer 
in  his  life-time  was  tenant  to  the  plaintiff  by  a  demise 
not  under  seal,  dated  ^th  January  1830,  for  seven 
years;  that  both  the  defendants  were  his  executors, 
and  acted  in  that  capacity,  but  the  defendant  Under* 
hay  alone  entered  and  took  possession,  and  qo  notice 
to  quit  or  unconditional  offer  to  give  up  the  possession 
was  proved  until  after  the  rent  claimed  became  due  ; 
the  issue  therefore  on  the  rejoinder  to  the  special  plea 
was  properly  found  against  the  defendants,  and  the 
only  question  was«  Whether  both  defendapts  were  liable 
in  their  individual  characters  on  the  count  for  use  and 
occupation. 

The  learned  judge  was  of  opinion,  upon  the  trial, 
that  the  entry  of  one  was  the  entry  of  both,  so  as  to 
charge  both  in  this  form  of  action,  but  reserved  the 
point  for  the  decision  of  the  court. 

Upon  consideration,  we  think  that  the  entry  of,  and 
occupation  by,  one  executor,  is  i)ot  sufficient  to  render 
the  other  liable,  and  that  without  an  entry  and  occu- 
pation this  form  of  action  is  not  mjuntainable  against 
the  oth^r  executor. 

There  is  no  doubt  but  that  several  executors  have  a 
joint  and  entire  interest  in  and  authority  over  all  the 
goods  of  the  testator,  including  chattels  teal ;  Comyw^'s 

(0  S«Q  lilid  v.  Lord  T^t&rd^  <^<,  \%U 
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Digest^  tit.  Administrator  (B.  11).    In  Bt^ofCs  Abridg-       18S4v 
meui^  tit.  Executors  and  Administrators  (D.),  it  is  lidd      ^T''^**^ 
down,  and  rightly,  that  the  acts  done  by  any  ope  of         «. 
them  which  relate  either  to  the  delivery,  gift,  sale,   ^n^'^nodier 
payment,  possession,  or  release  of  the  testator's  goods, 
are  deemed  the  acts  of  alL    The  act  of  one,  in  disposing 
of  the  testator's  effects,  is  the  act  of  the  other  to  give 
validity  to  the  disposition  and  to  preclude  him  from 
avoiding  it ;  and  the  act  of  one  in  possessing  himself 
of  the  effects  is  the  act  of  the  other,  so  as  to  entitle 
him  to  a  joint  interest  in  possession,  and  to  a  joint  right 
of  action  if  they  are  afterwards  taken  away.     But  the 
question  is,  whether  the  act  of  one,  in  taking  possession 
of  a  chattel  real  or  personal  of  the  testator,  can  create 
a  new  liability  and  impose  a  charge  on  the  other  per-* 
sonally  and  in  his  own   individual  character,  which 
without  such  act  would  never  have  existed  ?  and  we 
think  it  cannot* 

In  Hargthorpe  v.  MUfarth  (a)  the  court  says,  '^  the 
acts  of  one  executor  shall  not  hurt  the  other  for  his 
own  goods."  And  agdn,  ^'  where  they  shall  be  charged 
with  the  goods  of  the  testator,  the  nonsuit|  releaae^  or 
other  act  of  one  shall  bind  the  other,  but  not  \f  they 
shaU  be  charged  of  their  own  goods  f  11  /f.  4,  69«" 
*'  If  one  executor  takes  possession  of  and  uses  a  per? 
sonal  chattel,  the  other  is  not  liable  to  the  creditors  for 
such  act  of  his  co-executor." — So  if  one  executor  enter 
and  enjoy  the  land  demised,  and  take  the  profits  be^ 
yond  the  rent,  the  other  executor  would  not  be  charge- 
able with  the  amount  as  assets  to  the  creditors ;  the 
one  who  actually  received  would  alone  be  responsible. 
— In  respect  then  to  the  creditor^,  the  actual  posses* 
sion  and  use  by  one  is  not  in  law  the  possession  and 
use  by  both,  so  as  to  attach  a  liability  upon  both ;  and 
it  seems  to  us  that  if  instead  of  disposing  of  the  tenui 
(a)  Crp.  Eliz.  318. 
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1834.       one  of  the  executors  takes  the  actual  possession  of  and 

'^^"'^^^      enjoys  the  land  demised,  such  enjoyment  b  not  by  law 

^^  the  possession  and  enjoyment  of  both,  and  it  does  not 

TozER       render  both  chargeable  to  the  lessor  to  pay  a  compen- 
and  Another.         .  i.       /.       .  .  .  .... 

sation  to  him  for  it  as  jomt  occupiers  m  their  own 

right. 

But  in  order  to  support  this  action  for  use  and  occu* 
pation,  it  is  necessary  that  the  land  should  have  been 
occupied  by  the  defendant,  his  agents  or  under-te- 
nants, during  the  time  for  which  the  compensation  is 
claimed  for  use  and  occupation,  though  it  need  not 
have  been  beneficially  or  even  actually  so  enjoyed,  but 
the  defendant  must  have  taken  possession  and  continue 
to  have  the  right  of  actual  occupation  whenever  he 
pleases  to  take  it. 

Thus,  where  an  interesse  termini  never  took  effect 
as  a  lease,  the  lessee  not  having  entered,  the  acdon 
was  held  not  to  be  maintainable ;  Edgey.  Strafford  (a). 
So  in  Naish  v.  Tatlock  (6),  where  there  was  an  agree- 
ment to  pay  rent  annually,  and  the  tenant  occupied 
for  a  part  of  the  year  till  he  became  bankrupt,  and  his 
assignees  for  the  remainder,  till  the  rent  became  due,  it 
was  held,  that  though  the  latter  might  be  liable  to 
an  action  of  debt  for  the  whole  rent  which  became  due 
after  the  assignment,  they  were  not  liable  in  an  action 
for  use  and  occupation,  except  during  the  time  that 
they  occupied;  and  Eyre  C.  J.  said,  "that  the  re- 
medy given  by  the  statute  1 1  Geo,  S.  c.  19.  was  in  its 
own  nature  not  co-extensive  with  a  contract  for  rent, 
nor  did  it  seem  to  have  been  within  the  scope  and 
purview  of  the  act  to  make  it  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due 
by  the  mere  force  of  the  contract  for  rent,  but  that  the 
statute  meant  to  provide  an  easy  remedy  in  the  simple 

(a)  Ant€,  Vol.  I.  293.  (b)  S  Hen.  Black.  319. 
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case  of  actual  occupation,  leaving  other  more  compIi->        1834. 
cated  cases  to  their  ordinary  remedy. 

lu  the  case  of  Bull  v.  Sibbs  (a)  there  was  an  actual  v. 

occupation  by  the  under-tenant  of  the  lessee.  In  Ba-  jjnJ^JJnoJher 
her  V.  HoUzapffeKJb)  there  was  an  occupation  by  the 
lessee  till  the  premises  were  burned  down,  and  then 
as  much  occupation  as  the  lessee  chose  to  make  use  of. 
So  in  the  cases  put  by  C.  J.  Gibbs^  5  Taunton^  519 ; 
and  by  Lord  C.  J.  Abbott,  in  2  StarJcie's  Nisi  Prius 
Cases,  527 ;  where  the  lessee  had  taken  possession  anii 
had  the  power  of  actually  occupying  when  he  pleased. 

But  in  the  present  case  the  defendant  Tozer  has 
never  occupied  by  himself,  and  if  the  occupation  of  the 
defendant  Vnderhay  does  not  affect  him,  he  has 
never  occupied  at  all.  We  therefore  think  he  is  not 
liable  at  all  in  this  form  of  action. 

We  do  not  say  whether  he  might  or  might  not  be  liable 
jointly  with  his  co-executor  in  their  own  right,  even 
without  entry  by  either,  to  an  action  of  debt  for  rent 
accruing  due  after  the  testator's  death,  as  the  term 
vested  in  both  by  operation  of  law,  (for  after  accepting 
the  executorship  neither  of  them  could  waive  the  term, 
and  the  liability  to  pay  rent  is  incident  to  the  term). 
All  we  decide  is,  that  he  is  not  liable  to  an  action  for 
the  use  and  occupation  of  that  of  which  neither  lie,  nor 
any  one  whose  act  is  in  point  of  law  his  act,  has  been  in 
the  actual  possession. 

For  these  reasons  we  think  that  the  rule  must  be 
absolute  to  enter  a  nonsuit. 

Rule  accordingly  (c). 


(a)  8  T.  R.  327.  (h)  4  Taunton,  45. 

(r)  Sec  End  t.  Lord  Tenterden,  ante,  111,  and  Tnmeere  t.  Moriton,  1 
Bing.  New  Cases,  89,  subsequently  reported;  Rubery  ▼•  Stevent,  4  Bar.  & 
Adol.  241. 
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Grbenslade  against  Tapscott. 

A  lessee  cove-  A  SSUMPSIT  on  an  agreement  bearing  date  4  Jult/ 
IT^di^oi^^  1828,  by  which  the  plaintiff  agreed  to  let  and  the 

rent  for  every  defendant  to  take  *'  the  estate  at  Pariton,  then  in  the 
in  proportion  occupation  of  J.  and  T.  Rew  for  seven  years  from  the 
for  a  less  gg  September  then  following,  the  lease  to  be  drawn  in 
uie  land  which  the  precise  terms  of  the  lease  then  existing  dated  1  De- 
"^suffer  to  be  ^^^^  ^^^'  ^^^  Joama  Lyddon  and  the  plaintiff,  to 
occupied ''  by  the  said  Messrs.  Rewy  for  five  years  thence  ensuing,  with 
son  withouT^'  some  exceptions  mentioned/'  Several  breaches  were 
the  consent  of  assigned  in  the  declaration,  but  that  in  question  arose 
The  lessee  per-  ^^  ^  Stipulation  in  the  former  lease,  "  that  the  said  J. 
mitted  his  ^^^  jp  jf^^  should  yield  and  pay  yearly  during  the  said 
labourers  to  ,  "^  .,i  /.«»- 

raise  a  crop  of  term,  m  addition  to  the  said  annual  rent  of  85/.,  unto 

S^TjLrtLs  *®  ^^  plaintiff,  the  further  yearly  rent  of  lOA  of  law- 
of  the  land  ful  British  money  for  every  acre  (a),  and  so  in  proportion 
tween  harvest  ^^^  ^"7  ^®^  quantity  of  any  part  of  the  premises  which 

and  seed  time,  he  should  let,  assign,  or  demise,  or  suffer  to  be  occupied 
according  to      ,  ,  .11  .  .  .        p 

the  custom  of  by  any  other  person,  without  tire  consent  m  writing  of 

the  country.  ^^  g^y  plaintiff  first  obtained,"  There  was  another 
Held,  that  he  1  .      r 

was  liable  to  Covenant  '^  that  the  said  J.  and  2'.  Rew  would  not  com- 
Smonal  rent  ^^^  waste,"  but,  "  on  the  contrary,  use,  occupy,  dress,  and 
though  the  manure  the  premises  in  manner  aforesaid,  and  according 
ed  a  covenant  ^^  ^^  custom  of  the  country  and  rules  of  good  husband- 
that  the  tenant  ry/»  Breach,  ''  that  the  said  defendant,  during  the  con- 
should  use  ,  ^  -  ,_  .  ^^  ,-.  ,^^v*  ^.  I 
"and occupy/'  tmuance  of  the  said  term,  to  wit,  on  25  March  1833,  did 

dress  and         jg^  ^^^  demise  to  certain  persons,  and  did  suffer  to  be 

manure  the  ^  * 

land,  accord-    occupied  by  such  persons  from  the  day  and  year  last 

iom^ft  "*"  aforesaid,  up  to  and  untU  the  29th  day  of  September 

country,  in  the  year  last  aforesaid,  divers,  to  wit,  three  acres  of 

land,  parcel  of  the  said  premises,  in  certain  parts  and 

proportions,  by  such  persons  respectively,  that  is  to  say, 

(describing  the  quantities  occupied  by  each,)  without 

(a)  See  Denton  ▼•  BkhmionA,  ant$,  Vol.  III.  654. 
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the  consent  in  writing  of  the  said  plaintiff  first  obtain-  18S4. 
ed  ;*'  whereby,  &c.  The  second  count  laid  the  demise  ac 
a  tenancy  from  year  to  year,  subject  to  the  same  terms. 
Plea :  general  issue.  At  the  trial  before  WilUatm  B.  TAPscoxt. 
at  the  last  assizes  for  the  county  of  Somerset^  it  ap* 
peared  that  the  portions  in  question  were  let  out  in 
patches  to  persons  in  the  neighbourhood  for  potatoes, 
who  gave  up  the  occupation  after  that  crop  was  got  in, 
and  wheat  was  then  sowed  by  the  defendant.  Evidence 
was  given  to  show  that  it  was  the  custom  of  the  country 
for  farmers  to  prepare  their  land  for  the  next  crop,  and 
then  permit  their  labourers  to  raise  a  crop  of  potatoes 
on  it  before  the  seed  time.  The  learned  baron,  in  ad* 
dressing  the  jury,  said,  that  when  parties  enter  into  any 
precise  contract,  the  custom  of  the  country  is  not  appli- 
cable to  such  cases,  except  as  to  that  which  is  not  in 
the  contract.  That  as  it  was  proved  that  a  certain 
rent  was  paid  for  a  certain  portion  of  the  premises  for 
potatoes,  there  was,  in  his  opinion,  a  clear  breach  of 
that  agreement.  The  jury  found  a  verdict  for  pkm- 
tiff  on  this  breach  with  15/.  damages,  the  increased  rent 
for  three  acres.  Coleridge  Serjt.  havuig  obtained  a  rule 
for  a  new  trial  on  the  ground  of  misdirection, 

Folleit  {Wilde  Serjt.  with  him)  showed  cause. 
The  defendant  suffered  the  land  to  be  occupied  by  other 
persons  without  the  consent  in  writing  of  the  plaintiff. 
The  parties  plant  potatoes  and  take  the  crop,  and  during 
that  time  the  land  is  in  the  occupation  of  the  party 
whose  crop  it  is ;  he  could  bring  trespass  diuring  such 
occupation.  [Parke  B.  If  I  pass  over  part  of  the  field 
where  the  potatoes  were,  though  I  do  not  tread  on 
them,  the  person  to  whom  the  crop  belonged  would  be 
the  party  to  sue.  Alderson  B.  The  parties  might  have 
gained  a  settlement  by  such  occupation  (a).] 

(a)  Under  13  &  14  C.  2.  Hex  ▼•  BrmpUm,  4  T.  R.  349. 


Greenslade 
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1 834.  Coleridge  Serj  t.  and  Ball  in  support  of  the  rule.    The 

test  is  not  whether  the  person  was  an  occupier  or  not, 
but  whether  this  was  such  an  occupation  or  underletting 
Tapscott.  as  was  within  this  lease.  As  in  Doe  d.  Piit  v.  Laming{a) 
where  there  was  a  covenant  not  to  let|  "  or  otherwise 
part  with  '^the  premises^  which  were  a  coffee-house,  and 
it  was  shown  that  a  clerk  had  lodged  there  for  a  twelve^ 
month,  in  a  room  of  which  he  had  the  exclusive  posses- 
sion ;  Lord  Ellenborough  held,  that  the  covenant  could 
only  apply  to  such  an  underletting  as  a  licence  might  be 
expected  to  be  applied  for  (6).  [Parke  B.  The  expres- 
sion is  equivocal  in  that  case,  it  is  '^  that  he  had  lodged 
in  the  room :"  if  a  stranger  had  broken  in,  he  could  not 
have  maintained  trespass.]  The  principle  of  Doe  v. 
Laming  applies  here ;  many  strong  words  in  contracts 
are  often  construed,  not  literally,  but  according  to  the 
intent  of  parties.  A  tenant's  depositing  a  lease  with 
his  landlord,  a  brewer,  as  a  security  for  supplies  of  beer, 
is  not  a  breach  of  covenant  not  to  assign  or  **  other* 
wise  part  with  the  premises  demised"  or  the  lease. 
Doe  d,  Pitt  V.  Hoggic).  Here  we  learn  that  the  cus- 
tom of  the  country  was  for  the  landlord  to  dress  the 
land,  and  allow  his  labourers  to  put  in  potatoes  as  a 
cleansing  crop  between  his  two  grain  crops:  the  la- 
bourers had  nothing  to  do  with  the  land,  but  only  to 
put  in  the  seed  and  drew  the  crop.  The  intent  is 
shown  by  the  subsequent  stipulation,  that  the  defend- 
ant is  to  occupy  according  to  the  custom  of  the  coun- 
try (d).  Dyery  fol.  15,  pi.  79,  has  this  passage:  "  In 
every  deed  and  condition,  which  are  private  laws 
between  party  and  party,  a  reasonable   and  'egal* 

(a)  4  Camp.  73. 

(h)  Adding,  Who  ever  heard  of  a  licence  from  a  landlord  to  let  in  a  lodger  ? 

(c)  4  D.  &  R.  f  «6. 

(d)  Where  an  express  stipulation  is  madC'  by  a  lease,  the  custom  of  the 
country  is  excluded,  though  similar  up  to  a  certain  point.  IRtherit  v.  Barker , 
fTiftf,  Vol.  III.  946. 
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intention  shall  be  construed,  however  the  word  may       1834. 

sound  to  a  contrary  understandinir."  ^  ^^^v-^-^ 

Greenslade 

V. 

Parke  B.— This  is  a  breach  of  the  agreement.  The  Tapscott. 
stipulation  is  in  extensive  termsj  that  "  for  every  acre, 
and  80  in  proportion  which  the  defendant  should  let, 
assign,  or  demise,  or  suffer  to  be  occupied  by  any  other 
person,"  he  engaged  to  pay  an  increased  yearly  rent  of 
10/.  Perhaps  it  would  not  fall  within  the  agreement 
not  to  let,  assign,  or  demise ;  but  here  the  words  are, 
sfaaU  not ''  suffer  to  be  occupied."  It  is  impossible  to  say 
that  this  use  of  the  land  by  the  parties  does  not  fall 
within  that  description.  If  trespass  was  committed  on 
the  land,  this  occupier  would  be  the  person  to  bring  an 
action,  and  he  might  gain  a  settlement  by  such  possession. 
As  to  the  cases  cited,  Doe  v.  Hogg  is  distinguishable.  It 
may  be  dilBScult  to  distinguish  the  present  case  upon  prin- 
ciple from  what  Lord  Ellenborough  said  in  Doe  v.  La^ 
Ttting :  but  its  facts  are  materially  different:  in  that  case  a 
clerk  occupied  a  room  in  a  pubUc  coffee-house,  and  un- 
less there  was  a  distinct  agreement  by  his  landlord  to  let 
him  hold  a  particular  roomi  he  was  not  such  a  tenant  as 
could  bring  trespass,  and  if  he  was  a  guest  he  could  not. 
Had  the  room  been  actually  demised  for  a  particular 
term,  it  might  have  been  such  a  "  demise  of  some  part 
of  the  premises"  as  to  amount  to  a  breach  of  the  cove- 
nant: but  as  he  was  only  a  lodger  it  did  not.  The 
ground  taken  by  Lord  Ellenborough  for  his  decision  is 
not  satisfactory  to  my  wind{a). 

BoLLANO  B. — Cognisant  as  the  lessor  was  of  the 
custom  of  the  country,  it  seems  to  have  been  his  inten- 
tion not  to  suffer  that  sort  of  occupation  which  it  autho- 
rized. Notwithstanding  the  close  resemblance  of  Doe 
V.  Laming  it  is  safer  to  give  its  usual  sense  to  the  word 

(a)  And  see  Roe  t.  Salet,  1  M.  &  Sel.  298. 
70L.  IV,  P  P 
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1°*^'       occupation.    As  during  the  time  it  lasted,  the  agree- 

GsEENSLADB  i^^^nt  would  have  vested  the  party  with  the  right  to 

v«  bring  an  action  against  a  trespasser,  this  rule  should  be 

Xapscott*       »•    1  • 

discharged. 

Alderson  B. — The  words  "  according  to  the  custom 
of  the  coimtry*'  relate  to  the  mode  of  cultivation,  but  that 
custom  which  is  here  found  may  have  occasioned  the 
covenant  to  be  introduced,  that  the  lessee  shoidd  not 
suffer  the  land  to  be  occupied  without  leave,  nor  could 
more  apt  words  be  used  to  prevent  it.  An  occupation  of 
land  from  Easter  to  October  for  planting  potatoes  was 
held  to  give  a  settlement ;  Rex  v.  Ringtoood  (a).  So,  in 
Rexv.  West  Cramore(b),  an  occupation  of  so  many  lugs 
of  land  to  take  a  crop  of  potatoes  from,  was  held  to  be  a 
renting  of  land  of  a  yearly  value  to  give  a  settlement 
If  we  substitute  "  yards*'  for  "  lugs,'*  that  case  is  exactly 
the  present.  The  party  has  suffered  the  land  to  be  oc- 
cupied without  the  consent  of  his  landlord  in  writing. 
Doe  V.  Laming  may  well  be  supported  on  the  particular 
fects,  but  Lord  EUenborough  presents  no  distinct  crite- 
rion at  all,  and  I  do  not  go  the  length  he  does  in  his 
judgment. 

Rule  discharged  (c). 

(a)  1  M.  &  S.  381.  (6)  S  M.  &  S.  132. 

(c)  See  Gomi/n's  Landlord  and  Tenant*  f  ed.  234 ;  Church  v.  Brpira, 
15  Vctej,  965  i  Sem  v.  Hind,  t  Vetej,  S94  j  and  Crutoe  v.  Bu^y,  S  Wilt. 
234,  S,  C.  Bla.  R.  766,  relied  on  by  BayUy  J.  in  Dee  v.  H^gg  above  cited, 
to  show  that  if  a  lessor  does  not  provide  in  his  lease  against  a  change  of 
occupancy  as  well  as  an  assignment  by  words  which  admit  of  no  other 
meaning,  the  lease  is  not  forfeited  by  the  lessee*s  grant  of  an  underlease. 
Doe  d.  Holland  v.  Worthy,  1  Camp.  SO.  per  Lord  Eltenbarough,  is  contra. 
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1834. 
Shepherd  and  Others,  Asaigneea  of  PltjmmeRi  v^-v-i^ 

against  Keatley. 

ASSUMPSIT  for  the  breach  of  a  contract  entered  By  thecon- 
•  ,     ,      ditions  of  sale 

into  between  the  piamtins  as  assignees  and  the  of  leasehold 

defendant,  for  the  purchase  by  him  of  a  leasehold  P^mises,  the 
estate.  The  declaration  contained  three  special  counts  pulated  that 
on  the  contract,  and  an  indebitatus  count  for  a  lease-  J|  Jf^^p  ^a  ab- 

hold  estate  bargained  and  sold,  with  the  money  counts  street  of  the 

-       _--  lease  aod  of 

and  a  count  on  an  account  stated.     Flea,  non  assump-  ^^e  subse- 

sit ;  upon  which  issue  was  joined.     By  consent  of  the  quenttide 

,  ,  .  under  which 

parties,  an  order  of  a  judge  was  obtained  for  the  state-  the  leasehold 

ment  of  the  following  case  for  the  opinion  of  the  court,  jj^*'  ^^"^M^^^t 

pursuant  to  3  and  4  Witt.  4.  c.  42.  s.  25  (a).  be  obliged  to 

By  indenture    dated  gist    March  1816,  between  feTsJ^aVde. 

J.  C.  Crooke  of  the  first  part,  J.  EttUon  of  the  second  The  defendant 

part,  JT.  Bates  and  S.  his  wife,  and  J.  H.  Bates  their  purchaser,  and 

son,  of  the  third  part,  and  J.  Plummer  of  the  fourth  oninvesu- 

gating  the 
part ;  after  reciting  that  the  said  J.  C.  C,  J.  £.,  H.  J3.,  tide  for  him- 

and  S.  his  wife  and  J.  H.  B.  were  seised  of  and  *®*^'*j*P"u 

peared  to  be 
entitled  to  the  messuage  or  tenement  and  other  heredi-  defecdve,  and 

taments  and  premises  thereinafter  particularly  men-  complete  the 

tioned,  and  agreed  to  be  demised,  in  the  shares  and  purchase: 

proportions  following ;  that  is  to  say,  (here  were  detailed  purchaser  was 

the  shares  of  the  lessors  as  tenants  in  common,  with  a  "®^  concluded 

.     1      ^  -  1    1    -  1         T    -n        T  "^™  inquiring 

recital  of  intended  improvements  by  J.  P.)    It  was  aliunde  into 
witnessed  that  in  pursuance  of  a  licence  for  that  pur-  ^.f  *^u*^^q 
pose  granted  from  the  lord  of  the  manor  of  VauxhaU  stipuladon 
in  the  county  of  Surrey ^  and  in  consideration  of  the  ^^^^  shoulT " 
sum  of         /.,  so  to  be  laid  out  by  the  said  «7.  Plummer  not  be  obliged 

to  produce  it. 
Entering 

(a)  Enacting,  that  ^he  parties  may  after  iMue  joined,  bj  consent  and  ju^g™^'^^  ^'^ 

order  of  any  judge,  state  the  facts  in  a  special  case  for  the  opinion  of  the  ^^^  pup. 

coart,  and  agree  that  a  judgment  shall  be  entered  for  plaintiff  or  defendant,  suant  to  3  & 

by  confession  or  of  nolle  prosequi,  immediately  after  the  decision  of  the  case,  ^  W.  4.  c.  42. 

s  25 
or  otherwise  as  the  court  may  think  fit,  and  judgment  shall  be  entered  °* 

accordingly. 

pp2 
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1834. 

Shkpherd 
and  Othen 

V, 

Keatley, 


in  manner  before  mentioned, .  and  of  the  rents  and 
covenants  thereinafter  contsuned,  they  the  said  parties 
on  the  first,  second,  and  third  part,  did  each  and  every 
of  them,  according  to  his  part,  share,  or  interest  &c. 
in  the  premises,  demise  &c.  unto  the  said  J.  Plummer^ 
his  executors  &c.,  the  said  tenements  and  premises 
therein  mentioned,  for  50  years,  at  a  yearly  rent  of  50/., 
to  hold  the  same  unto  the  said  J.  Plummer  without  any 
deduction  for  land  tax.  The  indenture  mentioned 
contained  a  proviso  that  he  the  said  J.  Plummer^  his 
executors  &c.  and  assigns,  should  be  at  liberty  to 
underlet  the  premises,  or  any  part  thereof,  or  to  assign 
the  term  thereby  granted  to  any  person  who  should 
become  party  to  an  indenture  and  thereby  enter  into 
the  said  covenants  and  agreements  with  the  said 
J.  C.  C,  J.  E.,  H,  J3.,  and  S.  his  wife,  and  J.  H.  J3., 
their  respective  heirs  and  assigns,  as  were  contained  in 
the  said  indenture.  The  case  then  stated,  that  on 
2d  December  1830,  a  commission  of  bankrupt  issued 
against  J.  Plummer  and  W.  Wilson  as  co-partners, 
and  they  were  duly  declared  bankrupts.  That  by 
indenture  of  3d  December  1830,  the  commissioners 
duly  appointed  /.  Johnson  provisional  assignee,  and 
that  afterwards  the  plaintiffs  were  chosen  assignees, 
and  on  17th  December ^  by  indenture  between  the  pro- 
visional assignee,  the  commissioners,  and  the  plaintiffs, 
the  right  and  title  of  the  bankrupt  in  his  estate  was 
assigned  to  the  plaintiffs.  That  since  the  commission 
of  bankruptcy  J.  C,  Crooke  has  died,  and  his  shares 
of  the  rent  since  accruing  have  been  paid  to  his  widow 
under  protest.  That  since  the  commission  H.  Bates 
has  died,  and  his  shares  of  the  rent  have  been  since 
paid  to  his  widow.  On  11th  May  1831,  the  plaintiffs 
put  up  for  sale  by  auction  (among  other  property)  the 
said  premises  demised  by  the  indenture  of  21st  March 
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1816^  for  the  residue  of  the  term  of  50  years,  subject 
to^  among  others,  the  following  conditions  of  sale : 


1834. 


-_  Shepbbro 

The  purchaser  to  pay  down  immediately  a  deposit    and  Others 


of  SO  per  cent,  in  part  of  the  purchase  money,  and  sign 
agreements  for  payment  of  the  remainder  on  or  before 
the  24th  day  of  June  1831,  but  should  the  completion 
of  the  purchases  be  delayed  from  any  cause  whatever 
beyond  that  period,  the  purchasers  to  pay  interest  at 
5/.  per  cent,  per  annum  from  that  time  on  the  balance 
of  the  purchase  money,  and  be  entitled  to  the  rents  and 
profits  of  such  of  the  lots  as  are  let  from  the  said  ^th 
day  of  June,  That  the  vendors  should  deliver  an 
abstract  of  the  lease  and  of  the  subsequent  title  under 
which  the  leasehold  lots  are  held,  but  shall  not  be 
obliged  to  produce  the  lessor's  title.  The  defendant 
became  the  purchaser  of  the  premises  at  the  sale,  paid 
down  the  deposit  of  9QL  per  cent.,  and  signed  an 
agreement  for  the  payment  of  the  remainder  and  the 
completion  of  the  purchase  according  to  the  conditions 
of  sale.  The  plaintiffs  delivered  an  abstract  of  the 
lease  and  of  the  subsequent  title  under  which  the 
premises  were  held,  and  tendered  to  the  defendant  a 
certain  indenture  of  assignment  purporting  to  assign 
the  premises  to  him  for  the  residue  of  the  said  term  of 
50  years,  but  the  defendant  refused  to  accept  the  same. 
On  investigating  the  title  of  the  vendors  on  the  part  of 
the  defendant,  he  contended  that  it  was  insufficient. 
It  appeared  that  the  demised  premises  were,  at  the  time 
of  executing  the  said  lease,  copyhold  of  inheritance, 
and  a  customary  tenement  of  the  manor  of  FauxhaU, 
in  the  county  of  Suirey^  in  which  by  custom  any  estate 
or  interest  in  a  copyhold  tenement  may  be  demised  for 
a  term  exceeding  one  year,  provided  the  previous 
licence  of  the  lord  in  writing,  for  the  granting  the 
lease,  has  been  duly  obtained,  but  without  such  licence, 
by  the  custom  of  the  said  manor,  a  lease  for  the  term  of 
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1834. 

Shkpheeo 
and  Othen 

V, 

Kbatlby. 


more  than  one  year  is  cause  and  ground  for  forfeiture 
of  tbe  demised  estate  to  the  lord.  J.  C.  Crooke,  one  of 
the  lesseesi  had  only  an  estate  for  life  in  the  demised 
premises  under  a  settlement  made  on  his  marriage  with 
Elizabeth  Parry,  dated  14«h  March  1776»  widi  a 
power  to  lease  the  said  premises  by  indenture  of  lease 
under  his  hand  and  seal,  and  subscribed  and  sealed  by 
him  in  the  presence  of  two  or  more  credible  witnesses. 
The  lease  in  this  case  was,  as  to  his  signature,  witnessed 
only  by  one  witness ;  the  power  is  in  the  words  fol- 
lowing :  (set  out)  by  which  it  appeared  that  •/.  C  Craoict 
during  his  life,  and  his  wife,  if  she  survived  him,  and 
T.  Pritchard  and  R.  Whishaw,  their  heirs,  executors, 
and  administrators,  after  the  death  of  J.  C.  Crooke  and 
his  wife,  and  during  the  minority  of  tbe  children  by  the 
marriage,  might  by  indenture  under  their  hands  and 
seals  respectively  subscribed  and  sealed  by  him,  her, 
or  them,  in  the  presence  of  two  or  more  credible  wit* 
nesses,  demise  any  parts  of  the  said  premises  &c.,  to 
any  persons,  for  any  number  of  years,  without  taking 
any  fees,  at  the  most  improved  yearly  rent,  payable 
quarterly  or  half  yearly,  so  that  no  such  lease  be  made 
dispunishable  of  waste  by  any  express  words,  and  so 
that  a  condition  of  re-entry  for  non-payment  of  rent  be 
contained  in  it,  with  all  usual  covenants,  and  so  that 
the  lessees  seal  and  deliver  counterparts  of  all  such 
leases.  The  said  J.  E.,  another  of  the  lessors,  before 
obtaining  the  licence  to  demise,  and  before  executing 
the  said  lease,  viz.,  on  17th  November  1814,  duly 
surrendered  all  his  estate  and  interest  in  his  fourth  part 
of  the  demised  premises,  on  his  marrying  Susannah 
Smithi  to  trustees,  J.  H.  Bates  and  G  Whittinghamj  in 
fee  in  trust  for  himself  for  life  with  remainders  over ; 
and  the  said  trustees  were  on  10th  November  1815 
duly  admitted,  and  the  said  J.  E,  had  no  legal  estate 
or  interest  in  the  premises  at  the  time  of  his  executing 
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the  said  lease.  The  licence  from  the  lord  of  the  manor 
for  J.  C.  C.  and  J.  E.  to  demisei  was  dated  Ist  jlpril 
181 5|  and  only  for  a  term  not  exceedmg  40  years  from 
Lady-day  then  next ;  hut  the  lease  was  granted  for  a 
term  of  60  years  from  Michaelmas  then  lasti  (1815.) 
(The  copy  of  the  licence  was  here  set  out.)  No  licence 
was  obtamed  for  the  said  Sarah  B.  and  her  son 
J.  H.  B.  in  her  own  right,  nor  for  J.  H,  B*  and 
G.  Whiitingham  as  the  trustees  of  the  said  J.  E.^to 
execute  the  said  lease,  or  otherwise  to  demise  their 
interests  or  either  of  their  interests  in  the  said  premises 
for  any  term  whatsoever.  At  the  time  defendant 
signed  the  said  agreement  of  purchase,  the  said 
EUx.  C*  widow  of  the  lessor  J4  C.  C,  was  legally 
entitled  to  an  estate  for  life  only,  under  the  settlement 
of  14  March  1776,  with  power  of  leasing;  and  on 
3d  August  1831,  her  soUcitor  wrote  to  the  defendants 
solicitors  a  letter,  stating  that  the  validity  of  the  lease 
to  J.  Phunmer  was  questioned  by  Mrs.  C.  the  tenant 
for  life  of  an  undivided  moiety  of  the  property.  But 
no  proceedings  have  been  taken  in  consequence. 

The  defendant  therefore  refused  to  complete  his 
contract,  contending  that  the  lease  was  invalid,  and 
that  no  perfect  and  secure  legal  title  to  hold  the  pre- 
mises for  the  residue  of  the  said  term  of  fifly  years, 
could  under  the  circumstances  be  assigned  to  the  as- 
signees, or  by  them  to  him* 

The  phuntiffs  contend,  that  the  points  raised  by  the 
defence  have  relation  solely  to  the  title  of  the  lessor's 
not  appearing  on  the  abstract  of  the  lease  itself,  and 
that  they  cannot  be  entertained  under  the  conditions 
of  sale,  which  bind  them  only  to  deliver  an  abstract  of 
the  leasCi  and  of  the  title  subsequent  thereto,  without 
regard  to  the  title  of  the  lessor,  and  that  it  is  not  open 
to  the  defendant  upon  this  contract  to  go  into  tht 
landlord's  title. 


1884. 


and  Others 

V. 
KSATLSr. 
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18S4. 

Srbpitbro 
and  Others 

V. 

Kbatlbt. 


If  the  court  should  be  of  opinion  that  the  plaintifis 
are  entitled  to  recover^  defendant  agrees  that  a  judg- 
ment shall  be  entered  against  him  by  confession  imme- 
diately, or  otherwise  as  the  court  shall  think  fit  If  the 
court  should  be  of  opinion  that  the  plaintiffs  are  not 
entitled  to  recover,  then  the  plaintiffs  agree  that  a 
judgment  shall  be  entered  against  them  of  nolle  prose- 
qui immediately  after  the  decision  of  the  case,  and 
otherwise,  as  the  said  Court  shall  think  fit. 


JD.  Maclean  for  the  plaintiffs.  The  assignees  have 
acted  bon&  fide,  and  done  all  that  a  court  of  law  re- 
quires; the  defendant  cannot  refuse  to  complete  the 
purchase  on  account  of  a  defect  in  the  lessor's  title, 
which  does  not  appear  in  the  abstract.  The  title  of 
the  plaintiffs  rests  on  the  lease  of  1816;  this  is  all  they 
were  bound  to  show,  and  they  have  tendered  that. 
[Lord  Lyndhurst  C.  B.  The  plaintiffs  were  not  bound 
to  produce  the  lessor^s  title,  and  they  contend  that  they 
have  produced  an  abstract  to  the  extent  which  was 
necessary.  The  defendant  does  not  want  them  to  pro- 
duce the  title,  but  has  other  evidence  to  show  that  ihe 
lessor  had  none.]  The  plaintiffs  are  within  the  range 
of  the  case  of  Spratt  v.  Jeffery{a\  in  which  the  de- 
fendant, having  bargained  to  sell  two  leases  "  as  he 
then  held  the  same,"  the  plaintiff  agreed  to  accept  an 
assignment,  "  without  requiring  the  lessor's  title." 
Bayky  J.  said,  '^  The  fair  and  reasonable  construction 
of  those  words  is,  that  the  buyer  shall  not  be  at  liberty 
to  raise  any  objection  to  the  lessor's  title."  Parke  J. 
says,  *'  The  words  *  as  he  now  holds  the  same'  are  am- 
biguous, but  the  plaintiff  contracted  to  pay  for  an  as- 
signment, without  requiring  the  lessor's  title.  The 
plaintiff  contends  that  he  is  nevertheless  at  liberty  to 
object  to  the  lessor's  title,  although  the  contract  does 

(a)  10  B.  &  C.  249. 
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not  bind  the  defendant  to  produce  it ;  but  this  is  an  un- 
reasonable construction,  and  cannot  be  sustained. 
[Lord  Lyndhurst  C.  B.  There  the  agreement  was  by 
the  vendee,  to  accept  an  assignment  of  the  leases, 
''  without  requiring  the  lessor's  title;"  this  is  different 
from  a  stipulation  that  the  vendor  shall  ''  not  be 
called  on  to  produce  it."]  If  the  words  were  used  to 
give  protection  to  the  vendor,  they  cannot  have  a  dif- 
ferent interpretation;  either  expression  shows  that  the 
vendor  intended  to  convey  only  such  estate  as  he  had, 
and  would  be  a  sufficient  caution  to  a  buyer  that  his 
title  was  not  free  from  suspicion.  It  was  long  doubted 
in  equity  whether  the  vendee  of  a  leasehold  interest 
could,  without  condition,  call  on  vendor  to  prove  the 
lessor's  title.  It  was  not  settled  till  the  case  of  Purvis 
V.  Mayer  {a)y  that  on  a  sale  of  leasehold  property  with- 
out a  stipulation  to  the  contrary,  the  vendor  is  bound 
to  show  to  the  satisfaction  of  the  purchaser,  that  the 
lessor  was  entitled  to  grant  the  lease.  [Alderson  B. 
The  court  does  not  say  that  the  plaintiffs  are  not 
saved  from  that  by  the  conditions,  but  that  the  other 
side  may  prove  the  contrary.  Lord  Lyndhurst  C.  B. 
Does  it  prevent  a  party  from  availing  himself  of  infor- 
mation from  any  other  source?  Spratt  v.  Jeffery  was 
decided  on  the  inference  which  the  Court  drew  from 
the  words  themselves;  they  held,  that  the  words 
*'  without  requiring  the  lessor's  title/'  meant  waiving 
all  defects  in  the  title.]  The  cases  only  show  that 
now  the  vendee  may  avail  himself  of  defects  in  the 
lessor's  title,  in  the  absence  of  a  stipulation  to  the  con- 
trary; here  b  such  a  stipulation,  under  which  the 
Vendee  could  be  compelled  to  complete  the  purchase 
according  to  Denew  v.  DeveriU{b).  That  was  an  ac- 
tion by  an  auctioneer  against  his  employer  the  vendor, 
for  his  commission;  he  had  neglected  to  insert  a  clause 

(a)  9  Price,  488.  (6)  3  Camp.  451. 
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to  this  effect  in  the  conditioDB  of  eakj  and  owing  to 
that  the  contract  went  off.  Lord  EUenbarougk  said, 
^'  A  practice  has  very  properly  sprung  up  among  auc- 
tioneers,  in  selling  leasehold  property,  to  insert  a 
clause  in  the  particulars  of  sale,  that  the  vendor  shall 
not  be  called  on  to  show  the  title  of  the  lessor;  had 
that  been  done  the  defendant  would  have  been  se- 
cure/* [Lord  LyndhuTBi  C.  B.  The  declaration  of 
Lord  EUenboraugh  must  be  taken  with  reference  to 
the  circumstances;  had  there  been  such  a  stipulation 
there,  the  vendor  might  perhaps  have  been  compeUed 
to  complete  the  purchase,  but  then  it  does  not  appear 
as  here,  that  he  was  prepared  with  evidence  to  show 
no  title  in  the  lessor.]  In  White  v.  Fo^ainibe(fl)  the 
sale  went  off,  because  the  title  produced  did  not  cor- 
respond with  that  contracted  for;  and  Deverell  v.  Lard 
BoUan{b)  was  decided  on  its  particular  circumstances. 
[BoUand  B.  In  White  v.  Foffambe  the  lessee  had  no 
power,  after  the  lease  was  executed,  to  insist  on  the 
production  of  his  lessor's  title.]  The  general  rule  is, 
that  *'  if  a  purchaser  of  a  leasehold  estate  had  notice,  at 
the  time  he  entered  into  the  contract  for  purchase,  of 
the  vendor's  inability  to  produce  the  lessor's  tide,  he 
would  not  be  afterwards  allowed  to  insist  on  its  produc- 
tion" (c),  [AUerson  B.  The  only  question  is,  whether, 
though  the  vendor  is  not  compelled  to  produce  the 
lessor's  title,  the  vendee  is  prevented  from  showing 
that  the  lessor  has  none?]  There  is  nothmg  on  the 
face  of  the  lease  to  prove  that  the  party  demising  had 
no  title;  the  defendant  bought  it  with  all  its  infirmities, 
and  if  evidence  aliunde  is  admitted,  it  is  in  the  face  of 
Spfatt  V.  Jeffety.  [Lord  LynMmrst  C.  B.  In  Sprait 
v«  Jeffery  the  words  may,  without  much  violence,  be 
understood  to  mean  without  ''  requiring  a  title  in  the 

(a)  11  Ves.  337.  {tH)  18  VfS.  505. 

(e)  Sugdea'8  Vend,  and  Purch.  8th  edit.  31S. 
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lessor/'  but  in  this  case,  where  the  words  merely  re- 
lieve the  phuntiff  from  being  callsd  on  to. produce  his 
titlej  why  may  not  the  defendant  produce  another  from 
elsewhere?  If  that  agreement  amounts  to  a  waiver  of 
titlei  it  justifies  the  judgment,  but  I  cannot  bring  my- 
self to  think  that  a  stipulation  (hat  the  vendor  should 
not  be  obliged  to  produce  the  lessor's  title,  amounts  to 
that.]  The  Court  will  not  be  too  astute  in  putting  a  par- 
ticular sense  on  particular  words,  where  the  intention 
of  the  parties  can  be  collected  without  encumbering 
them  with  the  technical  meaning.  City  of  London  ▼. 
Dia${a).  [Gumey  B.  The  vendee  only  stipulates  that 
he  will  not  call  on  you  to  produce  the  title.  It  is  tl^ 
vendor  who  is  always  called  on  to  produce  the  title ;  a 
stipulation  that  exempts  him  from  that,  is  intended  to 
keep  the  title  out  of  view  altogether.  Lord  Lynd- 
hurst  C.  B.  It  is  stated  in  the  case  on  the  part  of  the 
vendee,  that  the  tide  contained  certain  defects;  I  do 
not  know  where  he  got  that  knowledge.]  The  defend- 
ant bought  the  premises  with  the  risk,  no  doubt  they 
sold  for  less  with  that  stipulation. 

Pkdt  for  the  defendant.  The  argument  for  the 
plaintiffs  is  built  on  the  words  used  in  Spratt  v.  Jeffery: 
but  there  is  a  distinction  in  the  two  cases  with  refe- 
rence to  the  subject  of  sale,  and  the  terms  of  the  sale« 
In  Spratt  v.  Jeffery  the  subject  was,  *'  two  leases,  as 
the  vendor  holds  the  same ;"  here  it  is,  "  certain  pre- 
mises/* Then  the  words,  ''  without  requiring  the 
lessor's  title,"  are  stronger  than  ''  but  the  plaintiff 
should  not  be  obliged  to  produce  the  lessor's  title." 
[Lord  LyndkurH  C.  B.  It  is  very  inconvenient  to  the 
lessee  to  produce  the  lessor's  title;  this  is  a  suflSdent 
reason  for  the  stipulation,  without  adopting  the  plain- 
tiffs'  construction.]     Suppose  a  lease  for  years,  and  a 
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forfeiture  occurs  before  the  end  of  the  term,  and  upon 
that  a  re-entry,  but  that  the  lessee  still  holds  the 
parchments,  it  cannot  be  contended  that  if  he  should 
put  up  the  forfeited  term  for  sale,  with  a  stipulation 
that  he  should  not  be  obliged  to  produce  the  lessor's 
title,  the  purchaser  should  pay  for  nothing.  If  not,  this 
case  cannot  be  decided  for  the  plaintiffs. 

Lord  Lyndhurst  C.  B. — The  question  turns  on  the 
meaning  of  the  following  words  in  the  conditions  of 
sale: — *'  The  vendors  shall  deliver  an  abstract  of  the 
lease,  and  of  the  subsequent  title  under  which  the 
leasehold  lots  are  held,  but  shall  not  be  obliged  to  pro- 
duce the  lessor's  title."  It  appears  to  me  that  the 
meaning  of  these  words  is  nothing  more  than  that  as 
far  as  the  vendor  is  concerned,  he  shall  not  be  called 
on  to  produce  evidence  of  that  title  for  the  satisfaction 
of  the  purchaser ;  but  that  they  do  not  estop  the  vendee 
from  proving  that  title  to  be  bad,  if  he  has  means  to  do 
so  aliunde.  A  stipulation  in  these  terms  is  commonly 
introduced  to  avoid  the  inconvenience  which  would 
arise  to  a  lessee  on  selling  his  lease,  if  he  was  obliged 
to  prove  his  lessor's  title.  As  to  Sprait  v.  Jeffery^ 
without  saying  what  decision  I  should  have  arrived  at 
in  such  a  case,  it  is  sufficient  to  say  that  the  words 
there  decided  on  '^  without  requiring  the  lessor's  title," 
are  very  different  from  these*  Those  words  might 
mean  the  waiving  all  objections  to  the  lessor's  title,  and 
the  King's  Bench  were  of  that  opinion.  But  there  is 
nothing  here  to  show  such  an  intention,  and  it  is  suffix- 
cient  to  say  that  upon  these  expressions  the  vendor 
should  not  on  his  side  be  required  to  produce  evidence 
of  his  lessor's  title. 

BoLLAND  B. — It  is  sufficient  to  say  that  these  words 
differ  from  those  in  Spratt  y*  Jeffery^  and  are  hot 
governed  by  it.    As  it  might  be  inconvenient  or  impos- 
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sible  to  the  assignees  to  produce  it,  they  wisely  pre- 
vented the  necessity  to  do  so.  It  appears  that  there 
were  objections  to  the  lessor's  title,  though  they  were 
not  shown  by  the  vendor.  Nothing  in  those  words 
prevented  the  lessee  from  procuring  information  ali- 
unde that  the  title  was  bad,  as,  for  instance,  the  insuf- 
ficiency of  the  attestations  to  Crooke*s  execution  of  the 
power,  and  the  defect  in  the  licence. 


1834. 

Shepherd 
and  Others 

Keatlet. 


Aldbrson  J. — I  am  of  the  same  opinion.  Sprait  v. 
Jeffertf  must  have  been  decided  on  the  ground  that 
the  contract  there  amounted  to  a  waiver  of  objection 
to  the  lessor's  title  altogether,  and  not  merely  to  a  pro- 
duction of  it  in  evidence.  I  doubt  if  the  decision 
could  be  supported  on  any  other  ground.  Mr.  Justice 
Uitledale  there  said,  the  main  difficulty  arises  from  the 
words,  '^  without  requiring  the  lessor's  title."  Taking 
the  agreement  together,  I  am  disposed  to  think  that 
the  defendant  contracted  to  sell  a  qualified  title  only. 
He  rested  his  judgment  on  the  ground  that  as  no- 
thing was  said  in  the  contract  about  the  leases  being 
granted  under  a  power,  the  meaning  of  the  words, 
"  without  requiring  the  lessor's  title,"  probably  was, 
that  the  title  of  the  party  who  actually  granted  them 
should  not  be  inquired  into.  That  is  the  principle  on 
which  to  rest  that  decision.  It  is  unnecessary  to  say 
whether  I  should  have  concurred  in  the  construction 
of  those  words,  for  they  differ  materially  from  these, 
but  I  agree  in  the  principle  as  true.  Applying  it  here, 
the  vendors  are  at  liberty  to  enforce  a  contract  against 
the  purchaser,  without  producing  evidence  of  the 
lessor's  title,  but  that  cannot  prevent  the  other  side 
from  proving  that  the  lessor  could  not  grant  the  lease. 

I  should  also  remark,  that  this  being  a  case  brought 
before  us  under  3  &  4  Wm.  4.  c.  40.  ^  25.,  there  ap. 
pears  to  be  a  plea  of  the  general  issue.    Now,  as  by 
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18S4*  the  new  rules  this  defence  could  not  be  raised  on  thmt 
y^^'^  plea,  if  pleaded  after  Eatter  term  (a),  the  pleadings 
vid  Others     must  be  amended}  or  the  judgment  must  be  for  the  de* 

GuRNBY  B.  concurred,  saying,  that  if  the  vendor  of 
a  lease  uitended  to  protect  himself  against  showing  a 
good  title  in  his  lessor,  he  should  use  unambiguous 
language. 

The  Court  then,  on  the  prayer  of  Plaits  directed 
judgment  of  nolle  prosequi  to  be  immediately  entered. 

(a)  It  turmd  out  to  hav«  been  pleaded  before  EaUtr  term. 


ToooooD  against  Spyring. 

The  agent  of  a  /^ASE  for  shmder.      The  declaration   stated  that 

landlord  em-     \J 

ployed  the  plaintiff,  before  and  at  the  time  of  the  committing 

plaindfT  to  do 

work  at  the  house  of  the  defendant,  who  was  a  tenant  on  the  estate.  The 
plaintiff  did  it  improperly,  and  got  drunk  during  the  time  be  was  engased  in  it. 
Several  circumstances  took  place  which  tpdoeed  the  defendant  to  believe  the  plain- 
tiff had  broken  open  his  ceilar-door  and  got  access  to  his  cider.  Two  da^  after, 
the  defendant  saw  the  plaintiff  in  company  of  T.,  a  fellow-workman,  and  charf^ 
him  with  having  broken  his  cellai^door,  got  drunk,  and  spoiled  the  work.  The  de- 
fendant aflerwards  repeated  the  charge  to  T.  in  the  plaintiff's  absence ;  and  on  the 
same  day  complained  to  the  asent  that  the  plaintiff  had  spoiled  his  work  and  had 
got  drunk,  that  his  cellar-door  had  been  broken  open,  as  he  believed,  by  the  plaintiff* 
Held,  first,  that  the  complaint  to  the  agent,  if  bon&  fide  made,  and  without  mali- 
cious intention  to  iiyare  the  plaintiff,  was  a  privileged  communication. 

Secondly,  that  the  uttering  the  words  to  the  plaintiff,  though  in  the  presence  of  71, 
was  similarly  privileged,  if  done  honestly ;  for  that  the  circumstance  of  its  being 
made  in  the  presence  of  T.  did  not  of  itself  make  it  unwarranted  and  officious, 
though  that  circumstance  with  others,  e,  g,  the  style  and  character  of  the  language 
used,  might  be  left  to  the  jury  to  determme  whether  the  defendant  acted  bon&  fide 
in  making  the  chaige,  or  was  influenced  by  malicious  motives  in  seeking  ao  oppor- 
tunity to  make  it  before  a  third  person. 

Thirdly,  that  the  statement  to  T,  in  the  pluntiff^  absence  was  unauthorized  and 
officious,  and  therefore  not  protected,  thoueh  made  in  the  belief  of  its  truth,  if  it 
turned  out  to  be  in  point  of  fact  false;  and  that  it  should  be  led  to  the  jury  whether 
defendant  acted  maliciously  or  not  on  that  occasion. 
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tionedj  had  been  and  was  a  journeyman  carpenter,  and 
accustomed  to  employ  hunself  aa  such,  and  to  gain  his  '^'^v! 
living  by  that  employment ;  and  had  been  and  was  at  Spvuiyo. 
the  time  of  committing  of  the  grieTancea  by  the  de- 
fendant,  as  heremafter  menticmed,  retained  and  em- 
ployed by  and  in  the  service  of  one  J.  Brinsdon,  aa  his 
journeyman  carpenter  and  workman,  at  and  for  certain 
wages  and  reward  by  the  said  J.  B.  to  himi  and  in 
that  capacity  and  character  had  always  behaved  and 
conducted  himself  with  honesty,  sobriety,  and  great 
industry  and  decorum,  and  never  was,  nor  until  the 
time  of  the  committing  of  such  grievances,  suspected 
to  have  been  or  to  be  dbhonest,  drunken,  dissolute, 
vicious,  or  lazy ;  to  wit,  in  &c. :  By  means  of  which 
several  premises  the  plaintiff  before  the  committing  of 
the  said  grievances  had  not  pnly  deservedly  gained  the 
good  opinion  of  all  his  neighbours,  masters  and  em* 
ployers,  but  had  also  derived  and  acquired  for  himself 
divers  great  gains,  maintenance,  and  support,  and 
would  have  thereby  continued  to  derive  and  acquire 
other  great  gains,  maintenance  and  support,  but  for 
the  comn^sion  of  the  grievances  hereinafter  men- 
tioned, to  wit,  in  &c.  That  the  plaintiff,  before  the 
time  of  the  committing  of  the  grievances  in  the  1st  and 
Sd  and  last  counts  of  this  declaration  mentioned,  had 
been  employed  by  the  said  J.  Brinsdon  as  his  work- 
man and  journeyman,  in  and  upon  certain  work,  to  wit, 
in  and  about  certain  premises  of  the  defendant,  and 
then  and  thereupon  and  throughout  that  occasion,  and 
during  the  whole  of  the  plaintiff^s  work  in  and  about 
the  same,  had  behaved  &c.  with  honesty^^  sobriety,  and 
great  industry,  and  in  a  proper  and  workman-like  man- 
ner :  Yet  the  defendant,  well  knowing  the  premises, 
but  greatly  envying  &c.  and  contriving  to  cause  it  to 
be  suspected  and  beheved  that  the  plaintiff  had  been 
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1894.  and  was  guilty  of  the  misconduct  thereinafter  stated  to 
have  been  charged  on  and  imputed  to  him  by  de* 
fendant>  to  wit,  on  &c.  in  a  certain  discourse  which  he 
the  defendant  then  and  there  had  with  the  plaintiff,  of 
and  concerning  him  the  plaintiff,  and  of  and  concerning 
him  with  reference  and  in  relation  to  the  aforesaid 
work,  in  the  presence  and  hearing  of  divers  good  and 
worthy  subjects  of  .our  lord  the  king,  then  and  there  in 
the  presence  and  hearing  of  said  last-mentioned  sub- 
jects, falsely  and  maliciously  spoke  and  published  to 
and  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  with  reference  and  in  relation  to  the  afore- 
said work,  the  false,  malicious,  and  defamatory  words 
following ;  that  is  to  say,  *'  What  a  d-— d  pretty  piece 
of  work  you  (meaning  the  plaintiff)  did  at  my  house 
the  other  day."  And  in  answer  to  the  following  ques- 
tion then  and  there  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  put  by  the  plaintiff  to  the 
defendant,  that  is  to  say,  "  What,  sir  ?**  then  and  there 
in  the  presence  and  hearing  of  the  said  laat^mentioned 
subjects,  falsely  and  maUciously  answered,  spoke,  and 
addressed  to  and  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  relation  and 
with  reference  to  the  aforesaid  work,  these  other  false, 
scandalous,  malicious,  and  defamatory  words  following; 
that  is  to  say,  "  You  broke  open  my  cellar-door,  and 
got  drunk,  and  spoiled  the  job  you  were  about  ;'*  mean- 
ing the  aforesaid  work. 

The  second  count  stated  these  words : — "  He  (mean- 
ing the  plaintiff)  broke  open  my  (meaning  the  defend- 
ant's) cellarrdoor,  and  got  drunk  and  spoiled  the  job,  he 
(meaning  the  plaintiff)  was  about,"  (meaning  the  afore- 
said work). 

The  3d  count,—"  What !  I  ?"  (meaning  the  plain- 
tiff). "  I  will  swear  it  (meaning  thereby  that  he  the 
defendant  would  make  oath  that  the  plaintiff  had 
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broken  into  his  celhr),  jmd  ao  wiU  my  (meaning  the 
defendant's)  three  men/' 

The  4ch  count. — ^That  in  a  certain  other  discourse 
which  the  defendant  had  with  a  certain  other  pei;sont 
to  wit^  one  R.  Taylor  ^  of  and  concerning  plaintiff,  in  the 
presence  and  hearing  of  the  said  last-mentioned  per- 
son, and  of  divers  other  good  &c.  subjects  &c.,  and  in 
answer  to  a  certain  question  whereby  the  last-men- 
tioned person,  to  wit,  the  said  R.  7.,  did  then  and 
there  in  presence  and  hearing  of  other  last-mentioned 
person,  and  of  divers  other  good  and  worthy  subjects, 
interrogate  and  ask  of  the  defendant  whether  he  the 
defendant  meant  to  say  that  the  plaintiff  had  broken 
into  the  cellar  of  the  defendant ;  he  the  defendant  then 
and  there  in  the  presence  and  hearing  of  the  last- 
mentioned  subjects  falsely  and  maliciously  answered, 
spoke,  and  published  to  the  last-mentioned  person,  to 
wit,  the  said  R.  71,  and  in  his  presence  and  hearing, 
these  other  false,  scandalous,  malicious,  and  defamatory 
words,  of  and  concerning  the  plaintiff,  that  is  to  say, 
**  I  (meaning  the  defendant)  am  sure  he  (meaning  the 
plaintiff)  did  (meaning  that  he  the  plaintiff  had  broken 
into  hia  defendant's  cellar) ;  and  my  (meaning  the  de- 
fendant) people  will  swear  it." 

Special  damage,  that  by  means  of  the  premises  the 
said  J.  Brinsdon,  who  before  and  at  the  time  of  the 
committing  of  the  said  grievances  had  retained  and 
employed,  and  otherwise  would  have  continued  to  re- 
tain &c.  the  plaintiff  as  journeyman,  workman  and  ser« 
vant,  for  certain  wages  and  reward,  to  be  therefore 
paid  to  the  plaintiff,  afterwards,  to  wit,  on  &c»  dis- 
charged the  plaintiff  from  his  service  and  employ,  and 
wholly  refused  to  retain  and  employ  the  plaintiff  in 
his  said  service  and  employ ;  and  the  plaintiff  hath 
from  thence  hitherto  wholly  by  means  of  the  premises, 

VOL.  IV.  Q  Q 
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18S4»       and  from  no  other  cause  whatever,  renudned  and  con- 
tinued  and  still  is  out  of  employ. 

One  of  the  counts  was  for  speakmg  the  words  to 
Brimsdan, 

Pleas :  first,  general  issue.  Secondly,  that  before 
the  committing  of  the  grievances,  to  wit,  on,  &c.  the 
said  plaintiff  broke  open  a  door  of  a  cellar  of  said  de- 
fendant, in  house  of  said  defendant,  and  then  and  there 
broke  into  said  cellar,  got  drunk  and  spoiled  said  work 
in  said  declaration  mentioned :  Wherefore  the  said  de- 
fendant did  speak  and  pubUsh  the  said  words  as  in 
said  declaration  respectively  mentioned,  of  and  con- 
cerning and  relating  to  said  house,  and  said  cellar,  and 
cellar-door,  as  he  lawfolly  might,  for  cause  aforesaid. — 
Verification. 

.  Thirdly,  as  to  the  first,  second,  and  last  counts  of  de- 
claration, and  also  as  to  the  speaking  and  publishing  the 
following  words,  that  is  to  say,  ^  I  am  sure  he  (meaning 
plaintiff)  did  "  (meaning  said  plaintiff  had  broken  into 
his,  defendant's  cellar),  as  in  said  4ih  count  mentioned ; 
the  said  defendant  says  that,  heretofore  and  before  the 
committing  of  any  of  the  grievances  in  the  introductory 
part  of  this  plea  mentioned,  or  any  part  thereof^  to  wit, 
on  7th  January  1834,  said  plaintiff  broke  open  the 
door  of  a  cellar  of  said  defendant,  in  the  house  of  de- 
fendant, and  then  &c.  broke  into  said  cellar,  got  drunk 
and  spoiled  said  work  in  declaration  mentioned.  Where- 
fore &c  Verification.  Similiter  and  Replication  of 
de  injurii  to  the  second  and  last  plea. 

At  the  trial  before  Bosanquet  J.,  at  tiie  Lent  assises 
for  DevomAirey  the  following  facts  appeared.  Britudon 
was  a  master  carpenter  overlooking  works  for  the  earl 
of  Devon,  at  Powderham  Cattle,  and  had  employed  the 
plaintiff  as  a  journeyman.  The  defendant  was  a  tenant 
qn  the  estate*  and  had  required  some  repairs  to  be 
done  at  his  house;   they  were  doing  by  Brinsdon's 
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directionsy  by  the  plaintiff  and  another.   On  the  day  in       l(B34. 
question   Brinsdon  bad    ordered  them  to  put   up  a      ^^^s^^^ 
new  door  on  a  place  adjoining  the  cellar,  under  the  v. 

defendant's  superintendance.     It  had   been   cut  too     Sp^R'no. 
small  for  the  purpose.     After  leaving  Brinsdon*^  shop 
the  plaintiff  got  drunk,  and  other  facts  appeared  suffix 
cient  to  make  the  defendant  believe  that  in  his  absence 
the  plaintiff  had  broken  open  his  cellar<-door  and  got 
cider  out.     Brinsdon  disapproved  the  way  the  door 
had  been  cut    Two  days  after,  when  the  plaintiff  was 
at  work  with  Taylor  a  mason,  the  defendant  said  to 
the  plaintiff  in  Taylor'^  hearing,  '*  what  a  d — d  pretty 
piece  of  work  you  did  at  my  house  the  other  day  ;** 
plaintiff  asked  ''What  sir?"    The  defendant  replied, 
**  You  broke  open  my  cellar-door,   got  drunk,   and 
spoiled  the  job  you  were  about.''    The  plaintiff  de- 
nied, but  defendant  said  '*  you  did  it  with  a  chisel,  and 
my  three  men  will  swear  it"    He  then  asked  where 
Brinsdon  was,  and  went  to  seek  him.     Defendant  was 
afterwards  asked  by   Taylor^  in  the  absence  of  the 
plaintiff,  whether  he  really  thought  the  plaintiff  had 
broken  the  cellar-door  ?    he  answered,  ''  I  am  sure  he 
did,  and  my  men  will  swear  it.    It  is  a  sad  thing  that 
a  man  cannot  be  entrusted  to  go  to  work  without  com- 
mitting these  depredations.'*   He  afterwards  saw  Brim* 
don  that  day,  and  told  him  Toogood  had  spoiled  the 
new  door ;  and  that  the  cellar-door  had  been  broken 
open  with  a  chisel,  and  that  he  believed  Toogood  must 
have  done  it,  for  he  had  got  drunk.     Upon  this,  Brins- 
don  told  the  plaintiff  that  he  could  no  longer  be  in  his 
employ  till  the  matter  was  cleared  up.    Brinsdon  with 
the  plaintiff  and  defendant  examined  the  cellar-door 
next  day,  the  bolt  was  broken,  and  the  joint  might  have 
parted,  but  it  was  doubtful  whether  it  had  been  done 
on  the  occasion  in  question.    Brinsdon  said  he  thought 
the  charge  was  not  made  out,  and  that  the  plaintiff 

qq3 
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1834;      night  go  to  work  again  if  he  liked.    The  plaintiff  sud 

^^^^      his  character  was   not  cleared,  and  did  not.      The 
TOOOOO0 

V.  learned  judge  told  the  jury  that  if  the  charge  against 

SpYRiMo.  theplaintiff  was  true,  the  defendant  would  have  been 
justified  in  going  to  Brinsdan  at  once,  as  the  plaintiff's 
employer;  but  that  as  the  words  were  spoken  on  the 
first  occasion,  not  by  way  of  complaint  to  him,  and  in 
the  presence  of  Taylor^  he  thought  the  plaintiff  en- 
titled to  maintain  his  action.  He  also  said  that  the 
defendant  was  not  justified  in  uttering  die  words  to 
Taylor  on  the  subsequent  occasion  in  the  plaintiff's 
absence.  He  then  directed  them  that  if  they  thought 
the  plaintiff  had  broken  open  the  cellar-door,  their  ver- 
dict should  be  for  the  defendant ;  if  they  thought  it 
not,  or  if  they  thought  the  charge  not  entirely  true,  and 
thought  the  communication  made  to  Brinsdan  not  jus- 
tified by  the  circumstances,  their  verdict  must  be  for 
the  plaintiff.  The  plaintiff  had  a  verdict  for  40^.  da- 
mages, leave  being  reserved  to  move  to  enter  a  non- 
suit. 

FoUett  in  Easter  term,  moved  for  a  rule  to  show 
cause  why  a  nonsuit  should  not  be  entered,  or  a  new 
trial  be  had,  on  two  grounds : — first,  that  under  the 
circumstances,  the  defendant  being  interested  in  the 
work  to  be  done  by  the  plaintiff,  the  words  spoken 
were  a  privileged  communication ;  and,  secondly,  for 
misdirection. 

Praed  {Coleridge  Serjt.  with  him)  showed  cause. 
First,  even  if  the  words  complained  of  might  have  been 
uttered  to  the  employer  Brinsdon  as  a  privileged  com- 
munication, the  defendant  could  not  justify  using  them 
to  the  plaintiff  in  the  presence  of  a  third  person,  before 
he  had  made  any  intimation  of  it  to  Brinsdan,    In 
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Maabmgally.  Glaridge  (a),  the  plaintiff  charged  the  1834. 
defendant^  in  a  letter  to  third  personsi  with  mismanaging 
their  concerns,  he  being  himself  interested  in  them; 
and  Lord  EUenharough^  in  laying  down  that  no  acfion 
would  lie,  expressly  rested  that  opinion  on  the  ground 
that  such  a  communication  as  was  there  made  was  not 
intended  to  go  beyond  those  immediately  interested  in 
it*  The  communication  to  Taylor  when  alone  cannot 
be  said  to  be  in  any  sense  privileged.  Even  if  the 
defendant  had  a  right  to  complain  to  Brinadtm  that  the 
plaintiff's  work  was  ill  done,  he  had  no  right  to  charge 
him  with  breaking  the  door  and  getting  drunk,  for 
that  amounted  to  a  charge  of  felony ;  and  though  the 
declaration  does  not  contain  an  inuendo  that  the  de- 
fendant meant  to  impute  felony,  yet  as  special  damage 
was  laid  and  proved,  such  an  inuendo  was  unnecessary ; 
Moore  v.  Meagher  {b).  [Parke  B.  No  special  damage 
was  found  here,  the  damages  given  were  general. 
The  plaintiff  did  not  show  himself  to  be  removed  from 
a  beneficial  employment,  or  even  to  have  lost  his  wages 
for  the  time  he  was  suspended.]  There  was  evidence 
that  on  the  first  day  Brinsdon  said  he  would  not  con- 
tinue to  employ  the  plaintiff  until  his  character  was 
cleared,  and  though  he  told  him  next  day  he  might  go 
to  woric  again,  the  plaintiff  said  his  character  was  not 
cleared,  and  that  he  would  not.  On  this  proof  the 
jury  were  justified  in  finding  special  damage  to  the 
amount  of  40^.,  even  if  plaintiff  were  only  a  day  out  of 
employment.  Secondly,  there  is  no  ground  for  a  new 
trial,  as  the  case  was  properly  left. to  the  jury;  for 
malice  against  the  plaintiff  might  be  inferred  from  the 
circumstances.  Dunman  v.  Bigg(c)  shows  that  in 
cases  of  communications  said  to  be  privileged  as  con- 
fidential^  it  is  for  the  jury  to  decide  whether  the 

(a)  1  Camp.  267. 

(6)  1  Taunt.  99.  (c)  1  Camp.  ?69,  n. 
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defendant  usied  the  expresdonB  in  question  widi  a 
malicious  intent  of  injuring  the  plaintiff^  or  boni  fide  to 
eomntmnicate  facts  to  a  party  which  he  was  interested 
to  know  (a).  Now  malice  might  here  be  inferred  from 
the  uttering  these  words  to  the  plaintiff  in  Taylors 
presence,  and  afterwards  to  Taylor  in  his  absence;  for 
on  neither  occasion  was  the  statement  necessary  or 
useful  in  order  to  obtain  redress  for  the  defendant. 
Sogers  T.  CUfton  {b)  shows,  that  though  the  law  does 
not  compel  a  master  in  general  to  prove  the  particulars 
given  by  him  to  a  person  applying  for  the  character  of 
his  late  servant  to  be  true,  yet  if  he  officiously  (c)  state 
trivial  misconduct  of  his  servant  to  a  former  master,  to 
prevent  his  giving  a  second  character,  and  then  himself 
gives  him  a  bad  character,  which  is  disproved  by  the 
servant,  malice  may  be  inferred.  The  time,  place,  and 
manner  of  uttering  the  words  are  material  to  prove 
malice.  As  for  instance,  to  charge  a  tailor  before  his 
other  customers  with  selling  me  bad  articles  or  spoiling 
a  coat.  Even  had  the  defendant  charged  plaintiff  with 
^)oiling  the  work  as  well  as  breaking  the  door  and 
getting  drunk  before  a  party  who  could  redress  die 
bad  workmanship,  that  charge,  even  if  made  to  JBrimg- 

(a)  la  Blackburn  ▼.  Blaekbwm,  4  Bing.  405,  Gatelu  J.  directed  a  jury 
to  consider  whether  tlie  defendant's  letter  was  a  confidential  communiealion 
iftade  bon&  fide  in  answer  to  inqoiries  instituted  touching  Ae  pbintiff 's 
Gondact ;  and  if  so,  iduther  it  ^OMorwatnat  aeampaniBd  by  apns$  la  to  ? 
for  if  it  was,  Uie  defendant  would  be  responsible,  even  tboogb  the  court 
should  be  of  opinion  thai  tlie  conimonicalion  was  privileged.  If  the  jorjr 
should  be  of  opinion  that  the  communication  was  not  called  for,  thej  would 
find  for  the  plaintiff.  Verdict  for  plaintiff  damages  501.,  with  a  finding 
that  be  was  not  guilty  of  forgery,  and  that  defendant  was  not  actoated  by 
express  malice.  The  court  of  C.  P.  permitted  the  verdict  to  standf  and 
approved  of  the  learned  judge's  direction. 

(h)  3  Bos.  &  P.  587. 

(c)  See  RobinMon  v.  May,  2  Smith's  K.  S ;  also,  Homt  t.  Lord  F.  Bof 
thck,  2  Br.  &  B.  ISO;  Oliver  v.  Lirrd  W.  Bentindt,  3  Taunt.  456 ;  Jekyll 
V.  Morrt<,  2NewR.541. 
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iUm,  exceeds  the  bounds  of  privileged  communicationi  1834. 
for  it  18  equivalent  to  a  charge  of  felony.  It  was  not 
requisite  to  leave  them  to  the  jury  to  say  whether  the 
communication  was  bon&  fide,  and  therefore  privileged 
or  not  In  Godson  v.  Home  (a),  Richardson  J.  said, 
**  If  a  man  giving  advice  calk  another  thief,  surely  it  is 
not  necessary  to  leave  it  to  the  jury  whether  such 
language  is  a  confidential  communication.**  Here,  the 
defendant  meant  to  complain  of  more  than  spoiling  the 
job,  and  if  he  was  justified  in  alleging  the  defendant  to 
have  done  his  work  ill,  as  speaking  of  him  in  his  trade, 
he  still  had  no  right  to  couple  that  charge  with  a  colla- 
teral assertion,  amounting  to  a  charge  of  felony.  All 
the  words  complained  of  were  spoken  at  one  time,  and 
as  relates  to  one  matter,  viz.  on  his  emplojrment  in  the 
defendant's  house,  and  being  laid  as  one  thing,  do  not 
amount  to  a  privileged  communication.  The  same 
consequence  arises  if  the  charge  of  breaking  open  the 
cellar  was  not  spoken  of  the  plaintiflf  in  his  employ- 
ment. It  was  the  duty  of  the  defendant  to  superintend 
the  work  and  complain  at  the  time  (6). 

FoUett  (  Wilde  Seijt.  with  hun)contri.  The  defendant 
is  entitled  to  a  new  trial,  for  it  should  have  been  teft  to 
the  jury  to  say  whether  the  defendant  was  justified  in 
using  the  expressions  in  question  to  Taylor  as  well  as 
to  jBrinsdon,  But  the  defendant  is  entitled  to  a  non- 
suit, for  this  action  will  not  lie  as  here  framed,  for 
charging  the  defendant  with  breaking  open  a  cellar 
door  without  proof  of  special  damage.    Now  the  only 

(a)  1  Br.  &  B.  7. 

(6)  He  alio  mentioned  HoUins  ▼•  Dennellif^  tried  at  the  Dorehater 
assitet,  for  words  spoken  of  an  accoacbear,  impoting  adultery  to  him.  The 
defendant  insisted  that  the  words  were  not  spoken  of  him  in  his  business  as 
an  aocoochenr.  Aldtnon  J.  left  it  to  the  jury  whether  those  were  not 
words  distinctly  referring  to  the  plaintiff's  character  as  accoucheur,  in 
relation  to  hia  trade  or  business  as  such. 
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1834.  special  damage  laid  was  pecuniary,  by  dismissal  fiom 
JBrinsdon*s  employ.  But  he  was  not  shown  to  have  been 
ever  actually  dismissed  or  even  suspended.  He  was  told 
one  day  that  if  the  matter  was  not  cleared,  he  most 
not  continue  in  the  employ,  and  the  proof  was,  that  when 
on  the  next  day,  Brinsdon  found  it  doubtful  whether  the 
door  had  been  broken  open,  he  said  the  plaintiff  might 
go  to  his  work  again ;  so  that  if  he  did  not  do  so,  it  was 
his  own  fault.  The  words  were  not  spoken  of  him  in 
his  trade.  [  Parke  B.  May  not  they  have  been  spoken  of 
him  not  as  a  journeyman  carpenter,  but  as  imputing  to 
him,  that  while  employed  in  that  capacity  he  committed 
felony  ?  If  there  be  enough  on  the  record  to  show  that 
felony  was  imputed,  it  would  be  enough,  without  proof 
of  plaintiff's  having  sustained  injury  in  his  trade.  He 
might  avail  himself  of  an  opportunity  in  his  business  to 
commit  a  felony.]  It  is  submitted  that  the  chai^ge  of 
breaking  open  a  cellar  door  is  as  wholly  unconnected 
vrith  his  employment  as  a  journeyman  carpenter,  as  the 
charge  of  any  breach  of  moral  duty  committed  by  him 
during  such  employ.  Neither,  therefore,  oould  it  be 
said  to  be  spoken  of  the  plaintiff  in  his  trade  or  employ- 
ment. It  is  not  enough  if  the  words  were  spoken  of 
him  during  such  employ  as  a  carpenter,  unless  they 
were  spoken  of  him  as  connected  with  his  trade,  and  as 
acting  in  that  particular  capacity;  and  if  doubtful,  their 
meaning  should  be  left  to  a  jury.  This  verdict  pro- 
ceeded on  the  assumption  that  the  words  used  imputed 
a  felonious  act.  If  it  was  meant  to  insist  that  they  did, 
apd  not  that  they  only  imputed  doing  work  ill,  it  should 
have  been  so  laid  in  the  declaration;  for  the  act  of 
breaking  open  the  door  might  or  might  not  be  felo- 
nious, and  was  a  question  for  the  jury.  Then  the 
defendant  was  entitled  to  a  verdict  on  as  much  of  the 
declaration  as  charges  him  with  doing  the  work  neg- 
ligently   and   improperly.      [Alderson  B.   Is  it  not 
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actionable  to  say  ''you  are  an  idle,  dissolute  workman ;  1834. 
wh3e  you  were  employed  for  me  you  robbed  me?" 
The  first  words  give  a  complexion  to  the  rest.]  It 
was  a  question  for  the  jury,  whether  the  words  were 
spoken  of  the  plaintiff  in  his  trade,  and  as  they  were 
not,  the  defendant  has  a  right  to  a  new  trial.  [Parke  B. 
There  is  one  connected  proposition ;  can  it  be  sepa- 
rated as  if  the  words  were  not  spoken  of  him  in  the 
course  of  his  trade?  They  are  spoken  of  his  conduct 
in  his  trade,  and  represent  it  to  be  the  reverse  of  that 
of  a  sober,  industrious  workman.]  The  jury  found  in 
effect  that  he  was  a  bad  workman ;  then  the  breaking 
open  the  door  is  put  as  an  adjunct  to  or  instance  of 
that,  and  no  damages  could  be  given.  The  defendant 
has  made  out  his  justification  by  proving  the  truth  of 
as  much  of  his  imputation  as  was  applicable  to  him  in 
his  trade,  and  therefore  actionable. 

Next,  as  to  this  being  a  privileged  communication, 
can  the  proposition  be  sustained,  that  the  defendant  had 
no  right  to  complain  to  the  plaintiff  in  the  presence  of  a 
third  person  ?  Has  not  an  employer  or  party  interested 
in  work  a  right  to  complain  respecting  it  to  the  servant 
or  workman  in  the  presence  of  a  third  person,  if  not 
shown  to  do  so  msik  fide  ?  If  he  has  not,  no  master 
could  reprove  a  servant,  and  no  buyer  a  tradesman, 
except  he  could  find  them  alone.  [Alderson  B.  You 
say  that  so  doing  is  only  more  or  less  evidence  of 
malice,  and  that  it  is  for  the  jury  to  decide  on.  But 
the  communication  to  Taylor  when  alone,  charged  the 
breaking  the  door  only,  and  the  verdict  is  general.] 
The  judge  assumed  that  the  defendant  had  no  right  to 
make  this  statement  to  the  plaintiff  in  the  presence  of 
Taylor^  without  leaving  it  to  the  jury.  But  if  firom  the 
circumstances  proved  the  defendant  may  be  taken  to 
have  really  believed  that  what  he  said  was  true,  and  to 
have  acted  on  that  belief,  he>  as  a  party  interested  in 
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18S4.  ^b^  work,  was  justified  in  thus  complainiiig  to  the 
workman  himself  Fairman  ▼.  Ives  (a);  though  he  might 
find  him  in  the  presence  of  another  person.  That  was 
a  question  of  kw  upon  which  the  judge  should  have 
nonsuited ;  for  it  is  only  when  evidence  is  given  to  show 
that  the  party  acted  mala  fide  that  it  becomes  a  ques- 
^  tion  for  a  jury.  The  communications  which  have  been 
held  unjustifiable,  were  made  to  third  parties,  and  not 
to  the  party  himsel£ 

Cur.  adv.  vmU. 

The  judgment  of  the  court  was  afterwards  delivered 
by 

Parks  B. — In  this  case,  which  was  argued  <m  Friday 
before  my  brothers  BoUand,  Alderson,  and  Gumey  and 
myself,  a  motion  was  made  for  a  nonsuit  or  new  trial, 
upon  the  ground  of  misdirection.  It  was  an  action  of 
slander  for  words  alleged  to  have  been  spoken  of  the 
plaintiff  as  a  journeyman  carpenter  on  three  diflferent 
occasions.  It  appeared  that  the  defendant^  who  was  a 
tenant  of  the  earl  of  Devon,  required  some  work  to  be 
done  on  the  premises  occupied  by  him  under  die  e^ 
and  that  the  plaintiff,  who  was  generally  employed  by 
Brimdon,  the  earl's  agent,  as  a  journeyman,  was  sent  by 
him  to  do  the  work ;  he  did  it,  but  in  a  negligent  manner, 
and  during  the  progress  got  drunk,  and  some  circum- 
stances occurred  which  induced  the  defendant  to  believe 
that  he  had  broken  open  the  cellar  door  and  so  obtained 
access  to  his  cider.  The  defendant^  a  day  or  two  after- 
wards, met  the  plaintiff  in  the  presence  of  a  person 
named  Taylor,  and  charged  -him  with  having  brokos 
open  his  cellar  door  with  a  chisel,  and  also  with  having 
got  drunk;  the  plaintiff  denied  the  charges:  the  defend* 
ant  then  said  he  would  have  it  cleared  up,  and  went  to 

(a)  5  B.  &  Aid.  645.    See  ante,  590,  n.  (c> 
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look  for  JBr»»cfeii.  He  afterwards  returned  and  spoke  to  1834. 
Taylor  in  the  absence  of  the  plaintifi^  and  in  answer  to 
a  question  of  Taylor\  said  he  was  confident  plaintiff 
had  broken  open  the  door.  On  the  same  day  the  defend- 
ant saw  Brinsdon,  and  complained  to  him  that  plaintiff 
had  been  negligent  in  his  work,  had  got  drunk,  and,  as 
he  thought,  had  broken  open  the  door ;  and  requested 
him  to  go  with  him  in  order  to  examine  it.  Upon  the 
trial  it  was  objected  that  these  were  what  are  usually 
termed  privileged  communications,  and  the  learned  judge 
thought  that  the  statement  to  Brinsdon  might  be  so, 
but  not  the  charge  made  in  the  presence  of  Taylor^ 
And  in  respect  of  that  charge  and  what  was  afterwards 
said  to  Taylor,  both  which  statements  formed  the  sub- 
ject of  the  action,  the  plaintiff  had  a  verdict. 

We  agree  in  his  opinion,  that  the  communication  to 
Brinsdon  was  protected,  and  that  the  statement  made 
upon  the  second  meeting  to  Taylor,  in  the  plaintiff's 
absence,  was  not :  but  we  think  upon  coniuderation,  that 
the  statement  made  to  the  plaintiff^  though  in  the  pre- 
sence of  Taylor,  falls  within  the  class  of  communica-^ 
tions  ordinarily  called  privileged,  that  is,  cases  where 
the  occasion  of  the  publication  afibrds  a  defence  in  the 
absence  of  express  malice. 

In  general,  an  action  lies  for  the  malicious  publication' 
of  statements  which  are  ialse  in  fact,  and  .injurious  to 
the  character  of  another,  (within  the  weU-known  limits' 
as  to  verbal  slander),  and  the  law  considers  such  pubU- 
eation  as  malicious,  unless  it  is  fidrly  made  by  a  person 
in  the  discharge  of  some  public  or  private  duty,  whether 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs  m 
matters  where  his  interest  is  concerned.  In  such  cases, 
the  occasion  prevents  the  inference  of  malice  which  the 
law  draws  from  unauthorized  communications,  and 
afibrds  a  qualified  defence  depending  upon  the  absence 
of  actual  malice.    It  fairly  warranted  by  any  reason- 
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that  fight  in  the  piaenoe  of  another,  does  by  no  meani 
of  meee$siiy  take  away  firom  it  the  protection  which  die 
lawwooU  odierwise  alRird. 

Wheiey  indeed,  an  opportmuty  is  floughtfor,  of  mak- 
ing soch  a  charge  before  diird  penoos  wiiicfa  nught  have 
been  made  in  private,  it  wooU  aflbrd  a  sdong  evidence 
of  a  malicioos  intention,  and  thus  depirre  it  of  that 
immunity  which  the  law  aUows  to  such  a  statement  when 
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made  with  honesty  of  purpose ;  but  the  mere  fact  of  a  1834. 
third  person  being  present  does  not  render  the  com- 
munication absolutely  unauthorized,  though  it  may  be 
a  circumstance  to  be  left  with  others,  including  the  style 
and  character  of  the  language  used,  to  the  consideration 
of  the  jury,  who  are  to  determine  whether  the  defend- 
ant has  acted  bon&  fide  in  making  the  charge,  or  been 
influenced  by  malicious  motives. 

In  the  present  case,  the  defendant  stood  in  such  a 
relation  with  respect  to  the  plaintiff,  though  not  strictly 
that  of  master,  as  to  authorize  him  to  impute  blame  to 
him,  provided  it  was  done  fairly  and  honestly,  for  any 
supposed  misconduct  in  the  course  of  his  employment. 
And  we  think  that  the  fact  that  the  imputation  was 
made  in  Taylor^s  presence  does  not  of  itself  render  the 
communication  unwarranted  and  officious,  but,  at  the 
most,  is  a  circumstance  to  be  lefk  to  the  consideration  of 
the  jury. 

We  agree  with  the  learned  judge  that  the  statement 
to  Taylor  in  the  plaintiff's  absence  was  unauthorized 
and  offidous  and  therefore  not  protected,  although  made 
in  the  belief  of  its  truth,  if  it  were  in  point  of  fact  fake ; 
but,  inasmuch  as  no  damages  have  been  separately  given 
upon  this  part  of  the  charge  alone,  to  which  the  fourth 
count  is  adapted,  we  cannot  support  a  general  verdict, 
if  the  learned  judge  was  wrong  in  his  opinion  as  to  the 
statement  to  the  plaintiff  in  Taylor's  presence;  and  as 
we  think  that  at  all  events  it  should  have  been  left  to  the 
jury  whether  the  defendant  acted  maliciously  or  no  on 
that  occasion,  there  must  be  a  new  trial. 
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Spicbr  against  Burgess. 

A  party  in  a  nPRESPASS.  Before  the  trial  at  the  last  Surrey 
Tdee^'^iio(  assizes,  it  was  known  that  ChurciiU,  one  of  the 

release  to  an     defendant's  witnesses,  was  incompetent  till  released.    A 

intended  wit-      ..,•.        ,.  .ii-i  11 

ness,  who  was   deed  releasing  bim  was,  without  his  knowledge,  eze- 

**^ro'^t^t'""    cu^^d  by  the  defendant,  whose  attorney  retained  it  in 

and  handed  it  his  possession  without  delivering  it  to  him.    It  being 

to  be  usedT*^  discovered,  in  the  course  of  the  cause,  that  it  would  be 

it  should  b«      advisable  also  to  release  another  witness  for  the  de- 

cauthe'wiN     fendant,  named  Piziey,  his  name  was  inserted  in  the 

uessattbe  deed,  the  rest  of  which  having  been  duly  altered 
tnal ;  it  being  «»  * 

afterwards       throughout  SO  as  to  include  him,  was  re-executed  by 

Si'to^re-    *^  defendant.    This  alteration  in  the  release  having 

lease  another    appeared  on  its  production,  the  plaintiff  objected  that 

namrwas'in-   ^^  ^^^  become  a  perfect  deed  by  the  first  execution,  so 

serted  in  the     that  a  fresh  deed  stamp  would  be  requisite  on  the  re- 
release,  and  .  /v       .        ^        -rfc-         »  t 
the  party  re-     execution  after  msertmg  Ptxxeys  name;  or  at  least 

executed  be-     ^^^  j^  re-execution  in  an  altered  state  avoided  the  first 

tore  It  bad 

been  delivered  release  to  ChurchiU.  The  learned  judge.  Lord  JLyni/* 
toroe/8*^V"  ^^^^*  ^-  ^'  l^a^^ng  overruled  the  objection,  the  wit- 
session.  Held,  nesses  were  examined  and  the  defendant  had  a  verdict. 

in  fieri,  and      ^^  Eoster  term  Piatt  obtained  a  rule  for  a  new  trial. 

might  be  read 

in  evidence  ^  •  •   ,  <■    /*••      .  ■  %  «•••  • 

without  a  fresh      Adolphus  nxkd  TA^M^er  shewed  cause.    Were  these 

stamfx.  witnesses  duly  released  I    The  deed  was  so  far  und» 

But  7tiirre,  '' 

whether  the  controul  of  the  obligor,  after  its  original  execution, 

sufficSnt  on  a  *^*  ^'  might  be  intercepted  and  further  operation  given 

release  to  two   to  it  without  a  fresh  stamp,  for  it  was  still  in  fieri:  nor 

had  the  first  stamp,  to  use  the  expression  of  Lord 

EUenborough  in  Webber  v.  Maddocks{a\  ever  been 

''  occupied."    In  the  case  cited,  parties  who  had  agreed 

to  give  the  plaintiff  a  bill  sent  him  a  promissory  note; 

(a)  S  Campb.  t. 
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he  immediately  jeturned  it  to  be  altered  into  a  bill  ac« 
cording  to  the  agreement  (a) ;  and  it  wad  held  that  the 
instrument  so  altered  into  a  bill  did  not  require  a  fresh 
stamp,  as  it  had  never  been  negociated  in  the  shape  of 
a  note ;  Lord  EUenborough  saying,  '^  It  remained  in 
the  hands  and  under  the  dominion  of  the  original 
parties;  every  thing  continued  in  fieri  till  after  the 
alteration.  The  stamp  was  not  occupied  till  then.'' 
MaUan  v.  Booth  {b\  was  an  action  on  a  bond  of  in- 
demnity to  the  sheriff^  which  had  been  prepared  in  the 
name  of  four  obligors  and  executed  by  them,  but  being 
objected  to  by  the  sheriff  for  want  of  a  fifth  obligor,  his 
name  had  been  inserted  and  his  execution  obtained  with- 
out a  firesh  stamp  ;  and  the  bond  was  held  good  on  the 
same  principle.  Bayley  J.  there  said,  *'  With  respect 
to  the  objection  upon  the  stamp,  I  am  not  aware  of  any 
case  like  the  present  in  which  it  has  been  bolden  that 
a  new  stamp  is  necessary.  If  a  bill  be  altered  while 
still  in  the  drawer's  hands  before  it  gets  into  circulation 
and  is  accepted,  it  has  never  been  considered  that  a  new 
stamp  was  requisite,  otherwise  if  it  has  been  accepted, 
for  then  it  has  become  a  complete  bill.  Now  here  the 
bond  was  never  out  of  the  hands  of  the  obligor,  it  re- 
mained with  his  agent  and  never  passed  to  the  obligee. 

(a)  £mftaw  ▼.  Cox,  3  Esp.  N.  P.  C.  246,  per  Le  BUme,  J.  (as  explained, 
10  East,  434;  15  East,  417,)  shews,  that  a  correction  of  a  mistake  in  a  bill 
returned  for  that  purpose  by  the  indorsee,  promptly  made  in  fortherance  of 
wbal  wm$  substantiated  by  proof  to  be  the  original  tirtcfUim  of  the  parties  at 
the  time  of  making  it,  will  not  make  a  fresh  stamp  necessary ;  if,  as  in  that 
case,  (which  as  well  as  Jacobt  v.  Hart,  6  M.  &  S.  U6 ;  t  Stark.  C.  N.  P.  45, 
5.  C.  Kennerlty  ▼.  Nath,  1  Stark.  452  ;  Stevent  v.  Lloyd,  M.  &  Malk.  292 ; 
appear  to  be  cases  of  bills  for  Talue)  the  alteration  takes  place  after  the 
original  drawer  or  payee  might  have  sued  on  them,  bat  before  efibctnal 
negodation  to  an  indorsee.  From  Dowmt  ▼.  Bkhardtaa,  5  B.  &  Aid.  674, 
it  would  appear  that  an  alteration  in  an  accommodation  bill  would  be  fatal* 
if  made  after  issue  to  any  person  who  could  make  a  valid  claim  upon  if 
Tiz.  to  the  first  holder  for  Taluabla  consideration. 

{h)  5  M.  &  Sel.  2^3. 
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As  my  Lord  has  remarked,  it  was  in  fieri,  the  bond  was 
in  nature  of  an  escrow  only."    That  case  is  distinctly 
in  point.    Nor  is  the  present  like  the  instance  of  a  deed 
delivered,  not  as  such  absolutely,  but  as  an  escrow  to  a 
stranger,  to  be  kept  by  him,  and  not  to  take  effect  as  a 
deed  till  some  condition  is  performed  by  the  grantee. 
For  in  that  case,  when  the  condition  is  performed,  the 
grantee's  title  to  the  possession  of  the  deed  baying 
become  absolute,  he  may  demand  possession  of  it,  which 
in  this  case  the  witness  first  released  could  not  do,  the 
execution  of  the  deed  being  merely  de  bene  esse. 
[Lord  Lytidhurit  C.  B.  You  may  assume  the  fiict  in 
this  case  to  be,  that  the  deed  was  not  intended  to 
operate  as  a  deed  unless  the  witness  was  called,  and  not 
to  operate  if  he  was  not  called.]    The  delivery  of  the 
release  by  the  obligor  was  not  complete.    [Lord  LyuA- 
hurst  C.  B.  Had  it  been  once  delivered  as  an  escrow, 
could  any  difference  arise,  as  it  must  be  stamped  in  that 
case?]    In  1  Sheppard's  Touchstone,  58,  PresUnis  edit, 
distinction  is  drawn  between  the  delivery  of  a  deed  to  a 
stranger  and  to  the  party;  and  it  is  said  that  if  a  deed 
be  delivered  to  a  stranger  without  any  declaration,  in- 
tention or  intimation,  unless  it  be  in  a  case  where  it 
is  delivered  as  an  escrow,  it  seems  not  a  sufficient  deli- 
very ;  and  yet  if  an  obligation  be  made  to  the  use  of  a 
third  person,  expressed  in  the  deed,  and  the  obligor 
deliver  it  to  him  to  whose  use  it  is  made,  this  is  said  to 
be  a  good  delivery.    This  shows  that  while  a  deed  re- 
mains in  the  possession  of  the  party  making  it,  it  is 
not  considered  as  complete,  and  is  consistent  with  the 
passage  in  Comyns's  Dig.  tit.  Fait,  (A.  3,)  that  <'  if  it 
be  delivered  as  his  deed  to  a  stranger  to  be  delivered 
to  the  party  on  performance  of  a  condition,  it  shall  be 
his  deed  presently,  and  if  the  party  obtains  it  he  may 
sue  before  the  condition  performed."    That  position  is 
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altogether  denied  by  the  court  in  Johnson  v.  Baker  (a). 
Nor  is  the  second  "  caution"  prescribed  in  the  Touch- 
stone on  delivering  a  deed  as  an  escrow  complied  with, 
for  instead  of  its  being  *'  to  a  stranger  and  to  one  who 
was  no  party  to  it/*  it  was  to  the  defendant's  attorney, 
whose  possession  was   indentical  with  his   own.     In 
Murray  v.  Earl  of  Stair  (6),  the  bond  had  been  deh- 
vered  by  the  obligor  as  his  deed,  but  before  and  at  the 
time  of  the  execution   it  was  agreed  that  it   should 
remain  in  the  hands  of  another  person  till  a  certain 
event  took  place,  and  it  was  delivered  to  him  accordingly. 
It  was  held  to  be  a  question  of  fact  for  the  jury,  on 
the  whole  evidence,  whether  the  bond  was  delivered  as 
a  deed  to  take  effect  from  the  moment  of  deUvery,  or  as 
an  escrow,  not  to  operate  as  a  deed  till  the  event  hap- 
pened.    That  could  not  have  been  so  held,  had  the 
execution  of  the  bond  been  sufficient  without  more. 
In  the  learned  judgment  of  the  court  in  Doe  d.  Gar- 
nons  V.  Knight  {c)j  Taw  v.  Bury{d)  and  other  cases 
are  cited  as  clear  authorities  that  on  a  delivery  to  a 
stranger  for  the  use  and  on  behalf  of  a  grantee,  the 
deed  will  operate  instanter,  and  its  operation  will  not 
be  postponed  till  it  is  delivered  over  to  or' accepted  by 
the  grantee;  and  the  court  held,  without  question,  that 
delivery  to  a  third  person  for  the  use  of  the  party  in 
whose  favour  a  deed  is  made,  where  the  grantor  parts 
with  all  controul  over  the  deed  (6),  makes  the  deed 
effectual  from  the  instant  of  such  delivery.    That  shews 
that  till  the  grantor  parts  with  his  controul  over  a  deed, 
the  absolute  execution  of  it  without  delivery  does  not 
make  it  complete,  and  it  is  still  in   fieri  subject,  to 


1834. 


(a)  4  B.  &  Aid.  44S.  (6)  2  B.  &  Cr.  8«. 

(c)  5  B.  &  Cr.  671.  69«.  (d)  Djcr,  167  b ;  1  Anders.  4. 

(e)  S<re  the  Lord  Chancellor's  expressions  in  Cdton  v.  A'tn^,  ^  P.  Wms. 
368,  cited  in  argument  5  B.  &  C.  684,  Doe  v.  Knighu 
VOL.  IV.  R  R 
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1834.  alteration.  In  Johnson  v.  Baker  (a),  a  surety  was  sned 
on  a  covenant  in  a  deed  for  payment  by  him  of  certain 
sums  in  full  discharge  of  the  debts  of  a  trader ;  and 
though  he  had  executed  it  in  the  usual  way,  it  was  held 
only  to  operate  as  an  escrow,  it  having  been  previously 
stated  that  the  deed  should  not  operate  unless  all  the  cre- 
ditors signed.  In  Jones  v,  Jones  (6),  a  marriage  settle- 
ment was  held  good  without  a  fresh  stamp,  which,  after 
execution  by  the  only  conveying  party,  had  been  altered 
before  execution  by  the  rest  on  objection  by  one  of  them, 
was  afterwards  re-executed  by  the  conveying  party  (c). 
\BoUand  B.  In  Rex  v.  Bayley{d),  Mr.  Justice  lAuU- 
dale  held,  that  a  release  by  the  holder  of  a  bill  to  one 
of  two  joint  acceptors  for  valuable  consideration  to 
both  of  them  jointly,  was  sufficient  to  make  them  com- 
petent witnesses  to  prove  the  forgery,  though  on  one 
stamp.  Alderson  B.  In  this  cajse  the  release  of  the 
one  witness  is  not  a  release  of  the  other.] 

Plait  in  support  of  the  rule.  The  question  is,  whe- 
ther a  deed  of  release  to  Churchill  having  been  deli- 
vered by  the  defendant  with  due  formality,  and  attested 
by  a  witness,  became  his  act  and  deed,  perfect  for  all 
purposes,  and  without  reference  to  the  use  which  might 
afterwards  be  made  of  it.  Under  these  facts  the  stamp 
had  been  occupied.  Had  it  been  a  release  of  lands  the 
estate  would  have  passed,  or  suppose  it  to  have  been 
produced  after  thirty  years  had  expired,  it  would  prove 
itself  as  a  perfect  deed,  and  the  attestation  would  be 

(a)  4B.&  Aid.  440. 

(b)  AfUe,  Vol.  III.  8M;  see  4  B.  &  Aid.  675,  per  Bayley  J. 

(c)  In  HaU  v.  ChatidUss,  4  Bing.  US,  there  were  five  parties  to  a  lease. 
Three  having  executed,  it  was,  by  consent  of  one  of  them  only,  altered  in  a 
manner  affecting  him  and  not  the  rest.  The  other  two  then  executed,  and 
the  deed  was  held  valid.  Pigott't  ca$e,  11  Rep.  27;  Doe  d.  Lewis  v.  Bing- 
ham, 4  B.  &  Aid.  673,  were  cited.    And  sec  Hudson  v.  Rerrtt,  5  Bing.  368. 

(d)  1  C.  &  P.  435. 
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evidence  of  its  due  execution.  [Lord  Lyndhurst  C.  B.  1834. 
Would  its  appearing  to  be  a  perfect  deed  preclude  the 
opposite  party  from  shewing  that  it  had  never  been 
delivered  out  of  the  hands  of  the  party  releasing  ?  It 
is  clear  that  it  was  never  intended  to  operate  unless  the 
persons  named  in  it  should  be  called  as  witnesses,  nor 
could  they  have  otherwise  insisted  on  the  benefit  of  it.] 
The  deed  being  duly  executed  became  operative  to 
release  Churchill^  nor  can  its  operation  at  that  time  be 
altered  by  any  condition  on  which  it  was  to  be  delivered. 
If  it  did  not  originally  operate  as  a  deed,  when  did  it? 
In  Johnson  v.  Baker  the  delivery  was  held  to  be  of  an 
escrow  only,  for  being  inter  partes,  and  not  executed  by 
all  the  parties,  it  might  well  be  held  incomplete  (a). 
Had  it  been  necessary  to  read  it  as  evidence,  could  he 
have  done  so  without  a  stamp?  [Lord  Lyndhursi 
C.  B.  This  is  a  mere  deed  poll,  which  the  party  re- 
leased was  ignorant  of,  and  which  remained  in  the  pos- 
session of  the  attorney  of  the  releasor.  That  intro- 
duces some  analogy  to  the  cases  of  bills.  Alderson  B. 
In  Maison  v.  Booth  (b)  Bayley  J.  says  the  bond  was 
in  the  nature  of  an  escrow  only.  May  it  not  be  altered 
in  the  intermediate  time  ?]  If  it  were  an  escrow  only, 
it  could  not  have  been  read  without  a  stamp  if  any 
question  arose  on  it  while  in  that  state ;  after  being 
stamped  it  could  not  be  altered.  The  cases  on  bills 
and  notes  turn  on  this,  that  they  being  negociable  in^ 
struments  are  not  considered  perfect  till  circulated. 
[Gurney  B.  You  are  not  driven  to  contend  that  the 
deed  is  void  as  to  Churchill^  if  you  can  establish  it  to 
be  so  as  to  Pizzey  by  the  previous  occupation  of  the 
stamp.]  In  Maison  v.  Booth  the  bond  was  never  per- 
fected according  to  the  original  design,  which  was  not 
to  be  carried  into  effect  till  all  the  sureties  were  inserted 
to  the  satisfaction  of  the  sheriff;  whereas  here  the 

(a)  See  last  page,  note  (e).  (6)  5  M.  &  S.  «2S. 
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1834.  original  object  of  releasing  Churchill  only  was  perfected 
by  the  execution  of  the  deed-poll.  [Lord  Lyndhurst. 
In  every  case  of  this  kind  the  question  is,  whether, 
under  all  the  circumstances,  the  matter  was  in  fieri  or 
not  up  to  the  time  of  the  alteration?  That  must  be 
collected  by  the  court  from  the  nature*  of  the  trans- 
action. In  Matson  v.  Booth  the  addition  of  the  fifth 
obligee,  before  the  bond  was  used,  was  held  not  to 
vitiate  the  bond,  which  was  considered  to  remain  im- 
perfect till  it  was  absolutely  executed  and  delivered  to 
the  obligee.  In  the  present  case  the  release,  after 
being  executed  by  the  party,  remained  in  her  attomey*s 
hands  as  her  own,  its  object  only  being  that,  if  necessary, 
it  should  be  produced  at  the  trial.  Before  it  was  so  pro- 
duced, it  was  found  requisite  to  insert  in  it  the  name  of 
another  witness.  And  the  question  is,  whether  it  did 
not  remain  in  fieri  till  it  was  used,  and  whether  these  cir- 
cumstances are  not  at  least  as  strong  as  those  in  Matson 
V.  Booth?]  The  inconvenience  of  permitting  succes- 
sive alterations  of  a  deed  while  in  the  possession  of  the 
obligor  or  his  attorney  might  be  great.  Jones  v.  Jones 
was  inter  partes,  this  is  a  deed-poll. 

Cur.  adv.  vult. 

Lord  Lyndhurst  C.  B.  delivered  the  judgment  of 
the  Court. — This  was  an  application  for  a  new  trial,  on 
the  ground  that  improper  evidence  had  been  received. 
The  question  turns  on  this  point ;  it  had  been  deemed 
necessary  that  a  witness  should  be  released,  and  ac- 
cordingly a  deed  was  prepared  and  executed  in  the 
usual  form,  and  was  handed  over  to  the  attorney  of  the 
party  releasing,  to  be  given  to  the  witness,  if  it  should 
become  necessary,  at  the  trial.  Previously  to  its  being 
used,  it  occurred  to  the  counsel  that  another  witness 
might  be  necessary,  and  accordingly  the  deed  was 
altered,  by  the  insertion  of  the  second  witness's  name, 
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and  by  the  adaptation  of  the  words  of  the  deed  to  that        1834. 
insertion.    Being  thus  altered,  it  was  re-executed  before 
it  was  delivered  to  the  witness.    It  might  have  been  a 
question  how  far  the  stamp  would  have  been  sufficient 
for  a  release  to  both  the  witnesses,  but  the  objection 
taken  at  the  trial  was,  that  the  stamp  having  become 
functus  officio  by  the  first  execution,  could  not  again 
be  used.    No  doubt  if  the  deed  had  in  the  first  in- 
stance been  so  completely  executed  that  the  stamp 
was  once  occupied,  no  further  use  could  have  been 
made  of  it,  and  a  re-execution  would  have  required  a 
fresh  stamp.     But  so  long  as  it  remained  in  fieri  it  was 
not  completely  executed,  and  the  stamp  was  not  occu- 
pied.   In  Matson  v.  Booth  {a)  the  bond  had  been  exe- 
cuted by  the  plaintiff  and  the  four  sureties  in  the  usual 
manner  and  tendered  to  the  sheri£^  but  the  Court  ob- 
served that  was  in  fieri  and  in  the  nature  of  an  escrow 
only.     In  that  case,  as  well  as  in  the  present,  the  bond 
was  delivered  in  the  usual  form  of  words.    In  Murray 
V.  Earl  of  Stair  (6)  it  was  held,  that  in  order  to  make 
the  dehvery  conditional,  the  conclusion  was  to  be  drawn 
from  all  the  circumstances  of  the  case.    The  distinction 
between  the  execution  of  a  deed  being  in  fieri  or  being 
complete,   was  likewise  taken  in  Jones  v.  Jones  (c). 
These  cases  are  decisive  with  regard  to  the  objection 
which  was  taken  at  the  trial.     The  deed,  though  com- 
pletely executed  in  point  of  form,  was  placed  in  the 
hands  of  the  attorney  only  to  be  used  in  case  it  became 
necessary.    We  think  that,  under  these  circumstances, 
the  execution  of  the  deed  in  question  was  in  fieri  only, 
and  that  the  re-execution  did  not  make  a  new  stamp 
necessary. 

Whether  one  stamp  would  have  been  sufficient  for  a 
release  to  two  persons  may  well  be  doubted,  but  that 

(o)  5  M.  &  S.  223.  (A)  2  B.  &  Cr.  88. 

(c)  Ante,  Vol.  III.  890. 
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objection  was  not  taken  at  the  trial  (a).  If  it  had  been 
then  taken  it  might  probably  have  been  removed  by 
procuring  a  fresh  stamp.  We  are  all  of  opinion  that 
the  rule  must  be  discharged. 

Rule  discharged  (6). 

(a)  See  Rex  v.  Bayley,  1  C.  &  P.  435. 

(6)  Sec  a  converse  case,  Waddingtan  v.  Frmcis,  5  Esp.  R  I8t-  Two 
•tamps  vrere  held  necessary  where  a  written  stamped  agreement  for  a 
wager  was  indorsed  with  another  agreement  for  doubling  the  bet,  Babtm 
▼.  Hall,  1  PealLe's  K.  V2B',  but  it  was  held  evidence  of  the  first  agrcenient, 
that  not  being  varied  by  the  second,  per  Holroyd  J.  Reed  v.  Deere,  7  B.  & 
Cr.  264.  Where  several  were  admitted  to  the  freedom  of  a  corpontion 
on  one  stamp,  the  admission  of  the  first  person  only  was  held  good  ;  aee  per 
Athunt  J.  Gilby  v.  Lockyer,  Doug.  216 ;  Rex  v.  Reeks,  Lord  Raym.  1446. 


Snelling  against  Lord  Huntingfield. 


A.  went  to  B.  \  SSUMPSIT.    The  declaration  stated  that  on  24 

^atwith^him  July  1832,  in  consideration  that  the  plaintiffi  to- 

for  an  eneage-  gether  with  S.  Z.,  at  defendant's  request,  would  become 

ing  bailiff.    B.  servants  of  defendant,  the  plaintiff,  as  bailiff,  and  5.  Z. 

handed  to  him  ^^  housekeeper,  to  continue  for  a  year  at  80/.  wages  to 

a  paper  on  .     .  . 

which  the  pro-  be  paid  to  the  plaintiff,  the  defendant  promised  to  em- 

^rice  were  ^  P^^y  ^""  ^^  ^"^^^  servant,  and  to  continue  him  in  his 
written,  but  it  service  for  the  year  ensuing.  Averment,  "  that  the 
by  either  plaintiff  entered  into  the  service  and  found  and  pro- 

party.  A.  ask-  vided  S,  L.  to  act  for  defendant  as  housekeeper,  and 
ed  when  he  ,     ,  ,  , 

was  to  come,     paid  her  accordingly,  yet  the  defendant  would  not  con- 

2if^j^^g^  tinue  the  said  plaintiff  in  his  service  till  the  expiration 

no  'objection,     of  the  year."  The  2d  count  stated,  that,  in  consideration 

paper  away      ^'^^^  *^®  plaintiff  would  become  servant  to  the  defend- 

with  him,  and  ant,  and  would  find,  provide  for,  and  pay  a  person  who 
came  mto  the 

service  on  the  24th.  Held :  that  this  was  an  agreement  on  the  20th  for  a  service  for  a 
^ear  from  the  24th,  and  as  the  memorandum  was  not  signed  hy  the  party  to  be  chaiged, 
It  was  not  valid  by  section  4  of  the  statute  of  frauds,  29  Car.  2.  c.  3. 
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would  act  for  the  defendant  as  housekeeper^  and  would        1834. 

continue  in  the  service  of  defendant  for  a  year,  at  cer-     S^""^^^^ 

Snellivo 
tain  wages  Sec,  the  defendant* promised  (as  before).  «. 

There  was  a  count  for  wages,  work  and  labour,  and  ^^  Hunt- 
materials  found,  goods  bargained,  sold  and  delivered, 
money  paid,  lent,  had  and  received,  and  on  an  account 
stated.  Pleas :  first,  non  assumpsit,  except  as  to  21/.  Ss. 
5d.f  part  of  the  sum  claimed  in  the  third  count,  and  as 
to  that  a  tender;  secondly,  a  set-off  for  goods  sold  &c., 
upon  which  issue  was  joined.  At  the  trial  before 
Gumey  B.  at  Guildhall^  on  10  June  1833,  the  follow- 
ing facts  were  proved : — On  20  July  1832  the  plaintiff 
went  to  the  defendant  for  the  purpose  of  making  an 
agreement  to  go  into  his  service  as  bailiff,  and  the  fol- 
lowing memorandum  of  the  proposed  terms  of  hiring 
was  written  by  the  defendant  in  the  plaintiff's  pre- 
sence : — 

*^  The  pork  wanted,  to  be  at  6s.  per  stone. 

The  wheat  required,  at  27*.  per  coomb. 

The  board  of  two  servants,  at  2s.  per  day. 
The  person  and  his  daughter  a  housekeeper,  to  do  for 
them  and  manage  the  dairy  and  some  poultry.  The 
person  to  have  the  road  running  through  the  parks  as 
the  division  of  the  lands  to  be  managed  by  each  bailiff. 
You  take  the  south  side.  The  salary  for  the  bailiff 
and  housekeeper  to  be  80/.  per  year.  All  expenses 
paid  going  either  to  market  or  sales."  This  paper  was 
not  signed  by  either  party,  but  was  handed  to  the 
plaintiff,  who  then  asked  when  he  was  to  come :  the 
defendant  said  on  the  24th  :  the  plaintiff  made  no  ob- 
jection to  this,  but  took  the  paper  away  with  him,  and 
came  on  that  day.  He  remained  in  the  service  three 
months  and  twelve  days,  when  the  defendant  gave  him 
notice  to  leave  at  the  expiration  of  a  month  from  that 
time.  On  the  14  'November  the  defendant  ceased  to 
give  the  plaintiff  any  orders,  and  wished  him  to  leave 
the  premises  at  once ;  but  he  refused  and  remained  till 
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V, 
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1834.  6  December,  when  the  month's  notice  expired.  The 
defendant  paid  into  court  211.  3s.  5d.  wages  for  three 
months  and  twelve  days  from  the  24  July;  he  had  be- 
^jf  F^fV!  r^  ^^"*®  tendered  it,  but  the  plaintiff  rejected  it,  saying  that  he 
insisted  on  a  year's  wages ;  and  in  his  bill  of  particulars 
he  claimed  "salary  from  24./tt/y  1832  to  34  July  183S, 
80/."  When  the  plaintiff  came  into  the  service  three 
servants  were  kept  by  him  instead  of  two,  as  mentioned 
in  the  proposal.  It  was  objected  on  the  part  of  the 
defendant,  that  the  contract  proved  was  an  agreement 
on  20  July  for  a  year's  service,  to  begin  from  the  24th; 
and  therefore,  that  as  it  was  a  service  which  was  not  to  be 
performed  within  the  space  of  one  year  from  the  making 
of  the  agreement,  the  memorandum  should  have  been 
signed  by  the  party  to  be  charged  by  the  statute  of 
frauds  (a).  The  plaintiff  contended  that  the  agreement 
was  not  made  till  24th,  when  by  entering  into  the  ser- 
vice he  shewed  his  assent  to  the  previous  proposal,  and 
therefore  it  was  to  be  performed  within  the  yean  The 
learned  judge  said  that  he  would  reserve  the  point 
on  the  statute  of  frauds,  if  it  should  be  necessary, 
and  then  left  it  to  the  jury  to  find,  first,  whether 
the  special  counts  had  been  proved,  and  next,  whether 
any  thing  was  due  for  board  of  the  servants  after  the  14 
November  J  which  could  be  recovered  under  the  count 
for  goods  sold,  or  money  paid.  The  jury  found  a  verdict 
for  the  plaintiff,  with  60/.  damages  on  the  special  counts, 
and  3/.  a  balance  due  on  the  common  count  for  board 
supplied  by  the  plaintiff  to  the  servants  after  the  14 
November,  with  the  assent  of  the  defendant. 

In  Trinity  term  1833,  the  Recorder  (C  Law)  obtain- 
ed a  rule  to  enter  a  nonsuit,  on  the  ground,  first,  that  the 
agreement  proved  was  not  valid  by  the  statute  of  frauds, 
Bracegirdle  v.  Heald{b)\  secondly,  that  the  contract 
proved  varied  from  that  set  out  in  the  declaration ;  and 
thirdly,  that  the  evidence  did  not  support  the  third 

(a  }  29  Car.  2.  c  3.  a.  4.  (6)  1  B.  &  A.  7M« 
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count.    No  question  arose  on.  the  tender  or  the  pay-       18S4. 
ment  of  money  into  court.  c/^^'^^^'^ 

^  SN£LUN0 

V. 

Bompas  Serjt  and  Piatt  showed  cause.  The  only  ^"jf^J^^^^" 
question  is,  whether  there  was  evidence  to  infor  a  con- 
tract entered  into  on  the  24  July  for  service  for  twelve 
months,  to  begin  from  that  day,  as  stated  in  the  declara- 
tion. Bracegirdle  v.  Heald  does  not  apply,  because  that 
was  an  action  for  not  receiving  the  party  into  the  de- 
fendant's service,  and  therefore  rested  on  a  supposition 
that  the  contract  existed  before  the  service  began.  So 
in  BoydeU  v.  Drummond  (a),  the  agreement  was  for  the 
delivery  of  a  future  publication,  which  by  the  terms  of 
the  contract  could  not  be  complete  within  the  year.  But 
in  this  case  no  contract  existed  till  the  plaintiff  had  as- 
sented to  it  by  entering  the  service.  The  written  do- 
cument which  was  delivered  on  the  20th,  was  merely  a 
proposal  of  the  terms  on  which  the  defendant  would 
take  the  plaintiff  into  his  service;  it  was  not  obligatory 
till  the  plaintiff  had  assented  to  it,  and  he  did  not 
give  his  assent  to  it  till  he  went  into  the  service  on 
24f  July.  An  agreement,  to  be  within  the  statute 
of  frauds  should  be  available  at  the  time ;  but  in  or- 
der to  be  binding,  it  must  be  mutual,  and  when  the 
paper  was  handed  to  the  plaintiff  he  was  not  obliged 
to  enter  into  the  service,  as  he  had  done  nothing  to 
adopt  the  terms  at  that  time.  [I<ord  Lyndhurst  C.  B. 
What  contract  was  made  between  the  parties  except 
that?  The  defendant,  when  they  met  on  the  20  July, 
wrote  down  the  heads  of  the  terms,  which  the  plaintiff 
bad  an  opportunity  of  seeing :  he  then  said,  '*  you  will 
come  on  the  24th ;  the  plaintiff  went  away  apparently 
assenting,  took  the  paper  with  him,  and  did  come 
again  on  the  24th.  Is  not  this  an  assent  ?  It  is  very 
strong  evidence  for  a  jury  that  at  that  time  he  agreed 
to  come  on  the  24th,  and  serve  on  the  terms  contained 

(a)  11  East,  142  :  9  Camp.  157. 8,  C. 


610 


CASES  IN  TRINITY  TERM 


1884. 

Smelliho 

V, 

Lord  HuMT- 

INOFIELD, 


in  the  papers.  Then  his  coming  on  the  24th  ex- 
plains his  previous  want  of  assent.  Alderson  B. 
If  the  plaintiff  went  into  the  service  without  a  contract, 
how  can  he  support  the  statement  in  the  special 
counts  i]  He  did  not  promise  on  the  20th  to  return  on 
the  24th|  and  the  terms  on  which  the  service  was  ex- 
ecuted were  different  from  those  that  were  first  pro- 
posedy  for  instead  of  two,  three  servants  were  kept  by 
the  plaintiff.  [Lord  Lyndhurst  C.  B.  The  employ- 
ment of  another  servant  does  not  vary  the  terms  of  the 
agreement^  and  in  all  other  respects  the  service  corre- 
sponds with  it,  though  the  additional  servant  entitled 
him  to  extra  payment  on  that  account.]  But  suppose 
the  contract  absolutely  void,  then  the  fact  of  one  party 
going  into  the  service  and  the  other  receiving  him,  is 
evidence  of  a  contract  then  made,  which  the  law  would 
presume  to  be  for  a  year.  Co.  LitU  42  b.  Beesion  v. 
CoUyeria),  IUxN.Worfield{b).  [Alderson  B.  WiH 
the  law  presume  a  contract  corresponding  with  that  set 
out  in  the  declaration  ?  In  cases  on  the  poor  laws  a 
contract  for  a  year  may  be  inferred  from  the  fact  of  the 
party  going  into  the  service ;  but  such  a  contract  as  is 
stated  in  the  declaration  cannot  be  implied  from  the 
same  circumstances.]  The  jury  found  that  the  plain- 
tiff had  been  paid  his  wages  pro  ratik  during  the  time 
he  remained  in  the  service ;  and  from  such  payment  a 
new  contract  will  be  presumed  to  have  commenced  on 
the  84tb,  which  was  regulated  by  the  terms  contained 
in  the  proposal :  as  where  a  party  holds  premises  under  a 
lease  not  valid  by  the  statute  of  frauds,  the  court  will  ad- 
mit evidence  of  the  terms  of  that  agreement  to  regulate 
the  tenancy ;  Doe  d.  Rigge  v.  Bell{c).  So  a  void  bond 
has  been  referred  to  in  order  to  ascertain  the  terms  of 
hiring  when  an  action  of  assumpsit  has  been  brought 

(a)  4  Bing.  309 ;  see  per  Gatelee  J.  id.  31:$. 

(6)  5  T.  R.  506 ;  aod  see  as  to  hiring  a  bailiff.  The  EaH  ffMwtfidd  t. 
&ort,  1  Clark  &  F.  Rep.  Dom.  Proc.  319.  (c)  6  T.  R.  176. 
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for  services  performed ;    White  v.  Cuyler  (a).     [Lord       18S4. 

Z,ynd/iursi  C.  B.  If  there  is  evidence  of  a  contract  and     y^"^^ 
,  Smelliiiq 

a  service  agreeably  to  the  terms  of  it,  why  should  we  v. 

imply  another?  The  party  cannot  reject  that,  be-  ^^^^^J' 
cause  it  is  not  valid  in  point  of  law.]  What  took  place 
before-hand  was  part  of  the  evidence  of  a  contract, 
and  not  the  contract  itself.  All  domestic  servants  are 
hired  in  the  same  way  a  few  days  before  they  come  into 
the  service,  but  the  contract  does  not  take  effect  till 
the  day  on  which  the  service  begins.  As  for  the  ver- 
dict on  the  third  count,  there  is  evidence  of  board  fur- 
nished, which  will  support  a  count  for  goods  sold; 
for  it  is  impossible  for  a  person  to  board  servants  for  the 
defendant  without  laying  out  money  and  supplying 
goods  for  his  use.  In  Brown  v.  Hodgson  (b)  Mans- 
field  C.  J.  says,  ^'  If  a  man  pays  money  for  another 
not  officiously  and  without  reason,  he  may  support  the 
action  for  money  paid." 

C.  Law  and  Chilton  in  support  of  the  rule  were  stop- 
ped by  the  court. 

Lord  Lyndhurst  C.  B. — If  a  party  does  not  prove 
a  contract,  the  court  may  infer  one  corresponding 
with  the  acts  of  service ;  but  we  need  not  here  presume 
another  contract,  when  the  plaintiff  has  relied  upon  one 
which  differs  only  in  one  particular  from  the  service 
which  was  performed.  Here  is  a  contract  in  fact  (c), 
to  which  all  the  acts  of  the  parties  are  referable*  The 
question  is  not  whether  the  plaintiff  is  entitled  to  com- 
pensation for  services  performed,  but  whether  he  is  en- 
titled to  damages  for  a  breach  of  contract  by  the  de- 
fendant in  not  employing  him  in  his  service  to  the  end 
of  the  year,  {d)  My  opinion  is,  that  the  contract  was 
entered  into  on  the  20th,  four  days  before  the  S4th. 

(a)  5  T.  K  471.  (h)  4  Taunt.  190. 

(tf)  See  WiUiams  ▼.  Jtmes,  5  B.  &  C.  108. 
(d)  See  Afisvor  ▼;  Fdyne,  3  Biog.  S85. 
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As  there  was  no  memorandum  in  writing  signed  by  the 
parties,  there  is  no  evidence,  as  required  by  the  statute 
of  frauds,  to  support  the  special  counts.  Upon  these, 
therefore,  the  defendant  should  have  a  rule  for  a  non- 
suit. Upon  the  common  count  the  plaindff  is  entitled  to3/. 
At  the  suggestion  of  the  Court  the  defendant  consent- 
ed to  pay  that  sum  to  the  plaintiff,  and  undertook  not 
to  call  on  him  for  costs  unless  he  bring  a  fresh  action. 
Subject  to  those  terms,  Rule  absolute  (a). 

(a)  HuUe  V.  Heightmaii,  2  East,  145 ;  Eardley  v.  Price,  8  N.  R.  S53.  not 
cited  in  CoWni  v.  Price,  5  Bing.  13«.  Gandall  v.  Pontigny,  1  Stark.  C.  N.  P. 
198 }  4  Camp.  575,  S,  C.  seems  contrary  to  the  principal  case. 


Reeve  against  Bird* 


\  SSUMPSIT  on  a  special  agreement  of  demise, 
by  which  the  tenant  was  bound  to  keep  and 
leave  the  premises  in  repair,  and  to  leave  all  improve- 
ments. Breach,  that  the  defendant  did  not,  during 
the  tenancy,  keep  the  premises  in  good  repair,  nor  so 


A,  let  pre- 
mises, consist-  jLX 
ing  of  a  stable 
aod  cottages, 
to  B,  for  seven 
vears.     £., 
before  the  ex- 
piration of  the 
term,  assigned  leave  the  same  with  all  the  improvements.      There 

C^Mid^^^d  *°  were  the  common  counts  for  use  and  occupation,  money 

bis  rent  up  to    paid,  and  on  an  account  stated.     Plea :  Non-assumpsit. 

At  the  trial  before  Denman  C.  J.  at  the  last  assizes 


that  day, 
which 


Ae  middle  of  a  for  the  county  of  Cambridge^  it  appeared   that   the 
plaintiff  being  possessed  of  certain  premises,  consisting 


of  stables  and  three  or  four  cottages  in  the  town  of 
Cambridge^  and  being  resident  at  a  great  distance, 


occupied  part 
of  the  pre- 
mises, and  on 
leaving  them, 
not  at  the  end 

of  a  half  year,  ' 

jNiid  rent  for  the  time  to  A's  agent.  A.  was  not  at  that  time  aware  either  of  the 
assignment  or  the  occupation  by  C.  Afterwards,  but  still  before  the  expiration  of  tbe 
term,  J.'s  agent  advertised  the  premises  to  be  sold,  and  no  sale  taking  place,  let  two 
of  the  cottages  to  fVesh  tenants,  in  order,  as  he  said,  to  reheve  some  tenants  who  had  ruh 
away.  The  agent  afterwards  received  portions  of  the. entire  rent  from  the  tenants,  and 
tiie  rest  from  C.  the  assignee  of  B,  Held,  that  these  feels,  taken  collectively,  amount 
to  a  surrender  of  the  term  by  operation  of  law. 

SembUf  When  a  number  of  facts,  which  singly  may  be  ambiguous,  amount  col- 
lectively to  an  unequivocal  proof  of  a  &ct,  e.  e.  the  surrender  of  a  term,  ajud^  ia 
not  boimd  to  submit  them  formally  to  a  jury,  umess  the  counsel  expressly  desires  it 
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agreed  with  the  defendant,  by  an  instrument  dated  1834. 
17  June  1826,  not  under  seal,  but  signed  by  both  par- 
ties, to  let  them  to  him  for  a  term  of  seven  years, 
beginning  on  the  25  June  1826,  at  the  annual  rent  of 
90/.  payable  half  yearly  at  Midsummer  and  Christ- 
mas  on  the  terms  mentioned  in  the  declaration.  The 
term  would  have  expired  at  Midsummer  1833.  From 
1826  to  1832  the  defendant  continued  to  hold  the  pre- 
mises, occupying  the  stables  as  an  innkeeper,  and 
letting  the  cottages  to  different  under-tenants.  In 
January  1832  the  defendant  having  become  embarras- 
sed, agreed  to  assign  all  his  effects  for  the  benefit  of 
his  creditors,  and  though  no  actual  assignment  was 
executed,  Mr.  Bullock  took  upon  himself  the  character 
of  trustee.  By  an  agreement  of  5  January  1832,  the 
defendant  assigned  to  Bullock  all  his  interest  in  the 
premises,  and  all  the  arrears  of  rent  from  Bird  up  to 
that  day  were  paid  to  Harris.  Bullock  took  posses- 
sion of  the  stables  on  2  April,  paid  rent  to  Harris,  the 
then  agent  of  the  plaintiff^  and  after  an  occupation  of 
four  months  let  them  to  Ekin,  who  left  them  at  the  end 
of  June  1832,  and  sent  the  key  to  Bullock.  Harris 
did  not  know  on  2  April,  nor  till  a  month  afterwards^ 
that  Bullock  was  in  possession  of  the  premises.  In 
January  1833  Harris  received  of  Bullock  361.  10s.  as 
the  balance  of  half  a  year's  rent  due  on  the  entire  pre- 
mises, having  before  received  portions  of  the  rent  from 
the  other  tenants,  for  which  he  gave  receipts  in  the 
following  forms : — 

Received,  December  1832,  of  Mrs.  Pledger,  three  pounds  ten  shil* 
lings,  for  half  a  year's  rent  due  Midtummer,  for  Mr.  Reeve* t  house 
in  King  Street. 

£3 :  IDs.  Chat.  P.  Harris. 

Received,  15  January  1833,  of  Mrs.  Pledger,  the  sum  of  three 
pounds  ten  shillings,  being  half  a  year's  rent  of  premises  in  King 
Street,  held  of  Mr.  Reeve,  due  Christmas  last. 

£3 :  lOi.  Chas.  P.  Emit, 
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Received,  33  January  1833,  of  Mr.  Frincey  the  sum  of  ninetia 
pounds  sixteen  shillings  and  eight  pence,  being  one  year's  rent  of 
Rbkvb  premises  in  King  Street^  held  of  Mr.  John  Reeve^  due  ChriUme 
BiEO.         ^^  ^^^'  ^^^^  shillings  and  four  pence,  gaol  rate.) 

Chas.  P.  Hank. 

On  11  August  1882  Harris,  by  direction  of  the 
plaintiff^  advertised  the  premises  for  sale ;  they  were 
not  sold,  but  he  afterwards  let  one  of  the  cottages  to 
Mrs.  AUeny  and  in  February  1833  again  let  one  to 
Susan  Dealty.  Harris  said  that  he  did  not  see  the 
defendant  all  this  time,  but  that  some  of  the  tenants 
had  run  away,  and  he  let  the  premises  to  save  the  par- 
ties. There  was  no  evidence  that  the  premises  were 
out  of  repair  when  the  defendant  left  them.  The 
learned  judge  thought  that  it  was  difficult  to  say  that 
no  surrender  had  been  made,  and  said  that  there  was 
nothing  for  the  jury  except  the  state  of  repair  at  the 
end  of  the  term.  The  jury  on  this  found  a  verdict  for 
5/.  as  a  fair  sum  to  put  the  premises  in  repair  at  the 
end  of  the  seven  years,  and  the  plaintiff  was  then  non- 
suited,  with  leave  reserved  to  move  to  enter  a  verdict 
for  76/.  8«.  the  balance  of  rent  due  to  Michaelmas 
1833,  and  5L  the  amount  of  repairs. 

A  rule  for  a  new  trial  was  obtained  in  Easter  term, 
on  the  ground  that  the  learned  judge  had  refiised  to 
submit  to  the  jury  the  facts  from  which  a  surrender  of 
the  term  was  inferred,  and  that  a  jury  should  decide 
whether  there  was  not  an  eviction  of  part  of  the  pre- 
mises only,  and  then  the  defendant  would  be  liable  on 
the  quantum  meruit,  if  his  interest  in  the  remainder 
continued ;  Stokes  v.  Cooper  (a). 

[Parke  B.  It  does  not  seem  noticed  in  that  nisi 
prius  case  that  it  is  the  landlord's  own  act  if  he  evicts 

(a)  S  Canp.  514. 


Reeve 

V, 


IN  THE  Fourth  Year  op  WILLIAM  IV, 

tbe  tenant  from  part  of  that  for  which  he  has  an  entire 
rent :  but  the  true  point  here  is>  whether  there  was  not 
abundant  evidence  to  show  that  the  plaintiff,  with  the 
defendant's  assent,  let  to  other  persons].  Bird. 

Biggs  Andrews  now  showed  cause.     The  term  was 
surrendered  by  operation  of  law,  by  the  assignment  of  * 
the  premises  to  the  trustee  whom  Reeve  afterwards 
recognized ;  therefore  no  rent  is  due  from  the  defend- 
ant  since  that  time,  and  the  evidence  shows  that  all 
rent  due  before  had  been  paid.    The  original  landlord 
gave  up  his  claim  on  the  defendant^  because  when  he 
quitted  possession  in  the  middle  of  the  half  year  he 
paid  27/.  due  at  that  time:  since  which  he  has  received 
the  rent  from  his  assignee,  Bullock;  Thomas  v.  Cook  (a)* 
Again^  the  sale  by  Harris,  advertised  in  August  1832, 
though  the  term  would  not  have  expired  till  the  next 
year,  is  evidence  of  an  eviction.     This  is  not  an  equi- 
vocal act,  as  endeavouring  to  let  the  premises  by  put- 
ting up  a  bill  in  the  window,  as  in  Redpath  v.  Roberts{b), 
which  might  have  been  for  the  tenant's  benefit;  but 
here  some  of  the  premises  were  actually  let  to  Mrs. 
Allen,  and  afterwards  another  cottage  to  S.  DeaUy. 
This  eviction  of  part  amounts  to  an  eviction  of  the 
whole,  Dalston  v.  Reeve  (c).  Smith  v.  Raleigh  (d).] 

Kelly  and  Palmer  in  support  of  the  rule.  At  the 
trial  the  chief  justice  said  there  was  nothing  for  the 
jury  except  the  state  of  repairs  at  the  end  of  the  term. 
There  is  no  fact  upon  which  the  presumption  of  a  sur- 
render can  arise,  except  the  letting  of  the  cottage  to 
Mrs.  Allen.  If  there  was  a  surrender,  when  did  it  take 
place?   not  on  5  January,  because  there  can  be  no 

(a)  2  B.  &  A.  119 ;  2  Stark.  408,  S.  C. ;  Pkipps  ▼.  ScuUhorpe,  1  B.  & 
Ald.50,  5.  P. 
(6)  d  Esp.  2S5.        (c)  1  Ld.  Raymond,  77.        (d)  3  Camp.  51S. 


Rbeye 
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1834.  valid  surrender  except  by  consent  of  the  parties,  and 
Reeve  was  not  then  aware  of  the  change  of  the  tenants; 
neither  did  the  receipt  of  rent  by  Harris  from  Bulloch^ 

Bird.  in  the  following  Aprils  amount  to  a  surrender  of  the  term, 
because  he  treated  him  as  the  trustee  of  Bird^  paying 
rent  on  his  behalf,  and  did  not  intend  to  accept  him  as 
a  new  tenant  (a) ;  but  even  if  Harris  had  accepted  a 
new  tenant,  it  would  not  have  affected  the  plaintiff,  be- 
cause it  would  have  been  beyond  the  scope  oi  Harris  t 
authority  as  agent,  which  was  to  collect  the  rents  only, 
and  not  to  accept  surrenders  or  make  alterations  in  tiie 
tenancy.  The  demise  of  the  cottage  to  Dealiy  was  not 
an  eviction,  because  Harris  said  that  he  put  the  persons 
in,  not  in  order  to  resume  possession  for  the  landlord,  but 
to  save  some  of  the  tenants  who  had  run  away  ;  and  an 
underletting  under  such  circumstances  is  not  equivalent 
to  an  eviction  by  the  landlord.  {Parke  B.  Is  it  not 
abundant  evidence  of  the  plaintiff  having,  with  the  con- 
sent of  the  defendant,  let  to  another  tenant  ?  if  so,  this 
is  within  the  case  of  Thomas  v.  CooU].  But  at  any 
rate  the  eviction  of  one  cottage  does  not  amount  to  a 
surrender  of  the  whole.  There  may  be  "  an  appor- 
tionment of  the  rent  in  respect  of  that  part  of  the  land 
leased  which  is  evicted,"  Cluns  case  (i).  \Parke  B.  ft 
is  said  in  Co.  Liit.  148  b.  that  if  a  lessor  enter  upon  the 
lessee  for  life  or  years  into  part,  and  thereof  disseise  or 
put  out  the  lessee,  the  rent  is  suspended  in  the  whole, 
and  shall  not  be  apportioned ;  and  in  Walker's  case(c) 
it  is  said  that  if  a  man  leases  three  acres,  rendering 
rent,  and  the  lessor  ousts  the  lessee  of  one  acre,  he 

(a)  See  Matihewt  v.  Sswell,  8  Taunt.  270.  (6)  10  Co.  If8. 

(c)  3  Co.  Rep.  82  b.  But  it  is  added,  <«  if  the  lessor  reooTets  part  io  tf 
action  of  waste,  &c.»  or  bj  surrender,  &cc.,  the  rent  reserved  opoo  « Ic 
for  years,  which  is  a  rent  serrice,  sliall  be  apportioned ;  and  this  is  Io  ^ 
intended  of  a  lawful  entry,  as  for  a  forfeiture  or  bj  surrender,  and  not  oft 
tortiooi  entry."    lb. 
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shall  have  an  action  of  debt  for  no  part."    If.  the  land-       1834. 

lord  evict,  he  must  take  the  consequence  of  his  own 

act].     Then  the  facts  ought  to  have  been  left  to  the 

jury,  but  the  judge  said  there  was  nothing  for  them. 

[  Parie  B.    Should  not  the  judge  be  distinctly  asked 

to  submit  the  facts  to  a  jury,  if  they  appear  ambiguous? 

But  it  is  quite  clear  in  this  case  what  would  have  been 

the  finding  of  the  jury.    Alderson  B.    The  landlord 

here  gets  rid  of  an  insolvent  tenant^  and  the  jury  would 

on  slight  evidence  readily  presume  that  he  wished  to 

do  this,  and  had  accepted  a  new  tenant.] 

Pabke  B,  had  left  the  court  to  attend  chambers.  . 

BoLLAND  B.  was.  absent  this  day  from  indisposition. 

Alderson  B. — ^The  rule  must  be  discharged.  Whe- 
ther the  facts  proved  were  or  were  not  evidence  of  a 
surrender,  was  properly  a  question  for  the  jury.  If  it 
had  been  distinctly  put  to  the  judge  that  the  question 
was  for  the  jury,  and  he  had  been  requested  to  state  it 
to  them  in  such  and  such  specific  terms,  but  he  had 
thought  it  a  mere  question  of  law,  and  that  there  was 
nothing  for  the  jury,  I  should  have  been  of  opinion 
thai  there  should  have  been  a  new  trial :  but  his  ex- 
pression that  there  was  nothing  for  the  jury,  must  be 
taken  to  mean  that  there  was  nothing  of  doubt  for  them 
to  consider.  The  evidence  desired  to  be  left  to  the 
jury  should  have  been  distinctly  put  to  the  judge,  in 
order  that  it  might  have  been  disposed  of  by  them  at 
the  time.  But  is  there  any  thing  in  substance  upon 
which  the  jury  could  reasonably  entertain  a  doubt,  had 
it  been  submitted  to  them  ?  Though,  taking  the  cir- 
cumstances separately,  no  one  might  have  proved  the 
fact^  if  they  are  taken  all  together  there  is  sufficient 
to  presume  a  surrender  of  the  term  by  operation  of  law. 

VOL.  nr.  8  8 
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18S4.       Fintj  there  is  a  payment  of  rent  to  the  5 

188Sf  and  then  to  the  middle  of  the  next  half  year,  by 
Buliock,  of  rent  which  would  not  have  been  due  till 
the  Midsummer  following;  secondly,  the  advertiRng 
the  premises  for  sale^  and  alternately  letting  some  psits 
of  diem  to  new  tenants ;  and  lasdy,  the  reoeipt  of  rent 
from  the  rest  of  the  old  under-tenants  by  the  plaintiFt 
agent.  The  question  being,  whether  before  tha  pre* 
mises  were  out  of  repaur  the  landlord  had  accepted 
another  tenant,  so  as  to  efiect  a  surrender  ''  by  aet  and 
operation  of  law,"  I  am  of  opinbq  that  the  landlord,  by 
his  conduct  during  the  term,  has  accepted  other  per- 
sons as  his  tenants,  and  by  so  doing  has  relaasod  the 
defendant.  The  expression  of  the  chief  justice,  that 
there  was  no  questbn  for  the  jury,  tiierefore  meant, 
that  there  was  no  question  upon  which  the  jury  could 
entertain  a  reasonable  doubt. 


OuRMiY  B«  concurred* 


Ruledi4€baifed.(a) 


(a)  A  p«fol  aBsigoment  of  a  lease  from  year  to  year  is  void  bj  t9  C. 
S.  c.  3.  8.  3. ;  Batting  ▼.  Martin,  1  Camp.  318,  cited  S  B.  M.  S70.  So  a 
tenancy  from  year  to  year  b  not  In  general  datormiiiad  by  a  parpl  HeaMS 
imm  Uie  landlord  to  tha  tenant  to  qnitia  tha  mlddlanf  •  qwrt»,Mplim 
T»  ^rv^t  2  Camp.  103,  unlaas  Ui«  landlord  takes  possession  to  the  exda- 
sion  of  the  tenant  before  a  new  ^ear  has  be|^n,  which  it  appears  from  Man- 
niDg's  Digest  o(  Nid  iVtia  Reports,  151,  td  edit.,  that  he  did  not  in  MotUit 
T.  Brayn^i  and  see Thmum  t.  IFUam,t  Stark.  G.  N.  P.379  ( IWv.  RUsiir, 
STaDnt*5l9,&P.  Buthispottbigqpabil|lnthewiadoir,indca««sris«ls 
pipcvra  anotbar  tanant|  lUdpath  t.  Eab^rttp  3  £ap.  0,  N,  P.  St5,  or  lifting 
a  fire  and  roasting  a  hare  In  the  deserted  apartmanU,  Gr^fiU^  ▼.  BadgUt  1  C» 
&  P.  419,  are  not  such  "  acts ''  of  *'  entering  and  osiiig  the  premises,**  (o 
nse  tha  words  of  AbU^t  C«  J.  in  the  last  case,  as  will  deprive  htm  of  his 
elaim  to  rant  fbr  tha  year.  Nor  can  a  aurmidor  by  «<iottnd  optraiioii  if 
law  "  laka  plage  ppdar  i9  C.  tf  a  3.  cxoapt  thofo  be  s  written  demise  to  a 
new  tenant,  or  be  tokes  possession,  Tayisr  ▼•  CAapman,  Peake's  Addl.  Ca^ 
19.    Merelv  taking  rent  from  a  new  occupier  seems  not  svffideot,  thoeg^ 
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veeaipts  aft  ^kwtn  to  lilm  with  bU  oo-oceapler,  the  original  tenantj  OrtAam         la84i> 
▼«  WMMt  mi4  HhU.  tDte,  Vol.  lU.  901.    So,  wbaie  tho  laadtnrd.  aftar      ^^^"^ 
git iQI  aa  in? alid  notice  to  qait,  put  up  the  premiics  to  be  xdet  bj  auetioni        -Kivv' 
and  relet  them,  bot  the  old  tenaat  ba? log  been  outbid  at  the  auction^  refoaed  BllS. 

to  quit,  so  that  the  new  tenant  was  not  let  into  possession  ;  Jki  d.  Huddlt' 
jtoa  ▼.  Jokmtm,  MadeUand  £c  Yoonge's  R.  141 ;  S,  P.  HuddUtim  ▼. 
Jafcnrtsa,  4  B.  fit  Cr.  9n.  And  see  Bnmley  w.  Wade,  IfadeUand'i  ft,  664| 
Hmertm  r^Stead,  5  B,&  Cr,  478  i  FMtr  ▼,  KnMl,  6  a  &  Gr.  70S. 

Bot  where  possession  is  taken  bjr  tha  kndlord,  by  acceptuig  the  kej 
finom  the  tenant,  who  removes  with  his  goods  in  the  middle  of  a  qnarter^ 
WhiUhsad  ▼.  Clifford,  5  Taunt,  518  ;  Orhnman  t.  L^g*,  8  B.  6c  Cr.  9f  4 ; 
and  aae  Broani  t.  BarNadkcii,  7  D.  &  R.  60S)  or  by  aatwteg  pramltet 
JaA  fppuit  and  reletting  them  to  anothar  tenant  wbo  tahaa  poiiMilop, 
WaU»rJUeh€9tm, S  Bing.46S ; or  accepting  another  tenant  than  in  poasaniop 
and  receiving  rent  from  him,  though  obtained  bj  distress,  T^oaiai  ▼,  Cook, 
t  Stark.  C.  N.  P.  408 ;  9  B.  &  Aid.  119, 5.  C.  408,  cited  supra,  and  Pfttppt 
T. SomUkorpe,  1 B.  &  AJd.50, 8, P.(whioh seem  tooverroleSkoaev.  WkUhg, 
S8larif«  C.  N»  P.  855,}  it  wUI  ba  a  valid  snrrendar  of  the  origfaial  ttnanl't 
iDlarett  bjr  act  and  oparetion  of  law.  Sea  also  Matfhmn  t.  SameU,  8  I^ont* 
270*  However,  the  express  consent  of  all  parties  to  the  change  of  tenancj 
appears  also  necessary ',  see  the  above  cases, 


Dob  d,  Ellebbrock  and  Others  against  Fltnk. 

T7JECTMENT  for  a  messuage  and  premises,  No*  Atennor.after 
■*^  4«,  Ccw  Cross  Sirset,  Middlesex.    The  demises  S^SSdS! 

were  laid  on  Ist  October  18S«;   the  first  by  EUer-  miaM.ddt- 

Tared  up  tha 
hroeky  the  second  by  James  Phillips  and  wife,  the  poeaaanoii  of 

third  by  Ja9MS  PkilUps  only.    By  the  consent  rule,  SSSi^to?*'** 

tfae  defendant  defended  as  landlord,  and  the  trial  took  party  who 

pUce  before  GumeyB.,  at  the  sittings  after  last  Mi-  ^^^JSae 

ehaehnas  term.  to  that  of 

A«         •••M»  1.      tha  landioraL 

The  case  for  the  lessors  of  the  plaintiff  was,  that  ^i^  iQi^Qt 

twenty  years  ago  Cropley  was  possessed  of  the  pro-  ^  j^^J^^ 

mises  as  assignee  of  a  mortgage  for  years  by  EUer^  that  tiUe,  and 

not  that  ha 
ihoQld  hold  bonft  fida  under  tiie  lease:  Held,  that  the  term  was  forfsited  by  tha  act 
of  batraylng  possession. 

SS2 
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broei,  and  had  built  a  house  at  the  back  of  them ;  that 
he  devised  to  Broad  in  trusti  and  died  possessed  in 

1830,  leaving  Jane  PhilUps  his  sister  and  heir  at  law. 
The  defendant  proved  a  lease,  dated  25th   March 

1831,  by  which  Broad,  described  as  sole  executor  of 
Cropleyf  agreed  to  let  to  Townsend,  and  Townsemd 
agreed  to  take  the  premises  described  as  late  in  the 
occupation  of  Cropley^  for  five  years,  from  the  S5th  of 
March  1831,  if  the  estate  and  interest  of  the  said 
Broad  therein  should  so  long  continue,  at  SO/,  a  year, 
payable  quarterly.  Broad  died  in  June  1831.  John 
PhilUps,  the  husband  of  Jane,  recognized  an  occupa- 
tion by  Townsend,  by  applying  to  him  for  the  rent  due 
under  this  lease,  on  26th  March  1832.  The  lessors  of 
the  plaintifi>  in  reply,  proved  by  Toumaend  that  he 
having  only  paid  a  quarter's  rent,  and  being  afiraidof  a 
distress,  deserted  and  locked  up  the  premises.  After 
he  had  left,  Flynn  called  on  bim  to  give  them  up  to 
him,  claiming  them  as  his  own  property  under  an  old 
title.  Townsend  said  he  was  pressed  for  rent  by  the 
landlord.  Flynn  said  he  would  bail  him,  and  Toums- 
end,  in  June  1832,  gave  him  up  actual  possession  on 
receiving  58.  They  also  proved  an  affidavit  of  Flynn, 
made  in  an  interlocutory  proceeding  in  the  cause,  stat- 
ing that  he  claimed  this  property  adversely  to  the  lessors 
of  the  plaintiff.  Upon  this  evidence  it  was  contended, 
that  as  the  defendant  defended  as  landlord,  he  could  not 
set  up  the  outstanding  term  in  Townsend^  who^  under 
the  circumstances,  had  so  betrayed  his  landlord's  title 
by  giving  up  possession  to  Flynn,  as  to  have  thereby 
forfeited  his  lease.  The  learned  baron  having  re* 
served  this  point,  left  it  to  the  jury  to  say  whether 
Towmend  had  given  up  the  possession  to  Fhfnn  boD^ 
fide,  in  order  that  the  latter  might  hold  under  the 
agreement,  in  which  case  they  would  find  for  the  de- 
fendant ;  whereas,  if  they  thought  that  ho  had  deli^ 
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vered  up  possession  to  Flynn  in  fraud  of  the  landlordi  1834. 
and  with  a  view  to  defeat  bis  title  by  enabling  Flynn 
to  set  up  an  adverse  and  better  title  in  himself^  their 
verdict  should  be  for  the  lessors  of  the  plaintiff.  The 
jury  found  that  the  possession  was  delivered  up  to 
Flynn  by  Townsend  in  fraud  of  the  landlord,  and  gave  a 
yerdict  for  lessors  of  the  plaintiff. 

PkUi  having  obtained  a  rule  pursuant  to  the  leave 
reserved  at  the  trial, 

CressweU  and  Crompion  now  showed  cause.  The 
question  is,  whether  the  lease  to  Toumsend  was  sub* 
sisting  at  the  time  of  the  demise  laid,  or  had  been  for- 
feited by  his  act  in  delivering  up  possession  to  Flynn, 
in  order  the  better  to  enable  him  to  set  up  a  title  in 
himself  adverse  to  that  of  the  landlord.  First,  Flynn 
having  come  in  under  Townsend^  is  bound  by  his  a;cts ; 
and  if  Towmend  could  not  insist  on  the  existence  of 
this  lease,  Flynn  could  not.  Now  in  Bacon's  Abridg- 
ment, tit.  Leases  (T  S)  {a)  it  is  said,  that  ^'  any  act  of 
the  lessee  by  which  he  disaffirms  or  impugns  the  title 
.  of  hi9  lessor,  occasions  a  forfeiture  of  his  lease.  For  to 
every  lease  the  law  tacitly  annexes  a  condition,  that  if 
the  lessee  do  any  thing  that  may  affect  the  interest  of 
his  lessor,  the  lease  shall  be  void,  and  the  lessor  may 
re-enter.  Besides,  every  such  act  necessarily  deter- 
mines the  relation  of  landlord  and  tenant,  since  to 
claim  under  another  and  at  the  same  time  to  contro- 
vert his  tide,  to  affect  to  hold  under  him  and  at  the 
same  time  to  destroy  that  interest  out  of  which  that 
lease  arises,  would  be  the  most  palpable  inconsistency.'* 
Thatpassage  is  fully  borne  out  by  Lord  RedesdaWs^xkAg" 
ment  in  Hovendeny.  LordAnnesley  (fi),  where  it  is  said 
the  act  of  a  tenant  in  betraying  the  possession  of  his 

(a)  Vol.  iv.  S19,  6  edit.  (fr)  i  Schoale  &  Lefroy,  6$4,  6C5. 
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18M.  leieor  by  consenting  to  admit  the  title  of  another,  and 
^^/^^  ^UB  disavowing  the  tenure^  is  treated  as  workiDg  a 
9,^  forfeiture  of  the  term,  and  entitling  the  leseor  to  pnniih 
rttM,  it  by  proceeding  to  eject  him,  notwithstanding  his  lesse. 
Bo^  if  a  tenant  for*  years  maiM  a  feofflnent  widi  Ihreij 
in  order  to  gain  the  freehold,  it  is  a  forfeiture  of  Ae 
term,  even  though  he  should  have  first  assigned  his 
term  to  a  trustee  with  a  view  to  protect  agidnst  forfeiture 
and  attend  the  inheritanoes  Lord  Dormer'9  ejeetttenK^). 
Now  the  efiect  of  the  verdict  ih  this  ease  ie,  Aat 
Toumsend  relinquished  possession  in  favour  of  Ffyw, 
to  enable  him  to  set  up  his  title  In  opposition  to  that  of 
the  landlord.  [Lord  Lpndkunt  Ci  B.  assented^  adding, 
that  It  was  a  conspiracy  between  Town^end  and  Fij/mh 
in  which  the  acts  of  the  one  were  the  aols  of  the  other.] 
Then  it  was  not  necessary  that  Tmonsend^s  term  should 
be  surrendered  in  writing  under  ft9  C.  ik  e.  S*  s.  S^toit 
by  betraying  the  possession  he  had  so  dischdmed  his 
landlord's  title,  that  his  term,  and  with  it  his  rights  u 
a  tenant,  were  gone  i  so  that  the  question  was  one  of 
forfeiture  or  not|  and  not  of  surrender  imder  the  sta- 
tute of  frauds.  For  the  same  reason  of  disefadmer,  a 
notice  to  quit  would  have  been  unnecessary,  bad 
ThwMend  been  tenant  from  year  to  year;  a  doctrine 
laid  down  in  Tktt^ifnarion  v.  WAelpdmle(b),  and  recog- 
iiiaed  in  Doe  d.  iTiUitms  v.  PmiquM{c)^  Dm  d. 
Ormbb  V.  Gtubh  (ci),  Dive  d.  Catmrt  v.  l^ViNed  (a)*  That 
is,  because  he  would  be  a  tenant  for  years  (/%  sad 
fealty  is  as  incident  to  his  tenure  as  to  that  of  a  tenast 
for  life^  OMer  cases  show  thai  tf  a  tenant  fbr  years 
daims  a  larger  kiterest  than  ht  haS}  ^.  g.  the  fkeehoM, 

(a)  5  B.  &  C  399,  n. 

(6)  Boiler's  N.  P.  96  ;  B.  R.  HU.  9  G.  3. 

(c)  1  Pcake  C.  N.  P.  S59.  •  (d)  10  B.  &  C.  816. 

(0  4  Bing.  S5r. 

(/)  Djer,  209  a,  pi.  SI ;  and  see  Co.  Litt.  tbV  a,  S5S  b. 
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that  forfeits  the  interest  he  has^  viz.  his  term;  Satfn-      18S4. 
dern  ▼.  Freeman  (a).    TowMendft^  act  was  inconsistent 
with  his  duty  as  a  tenant;  therefore^  whether  he  at- 
torned to  another,  or  hetrayed  the  possession  abso* 
Intelyi  he  equally  forfeited  his  term.    The  rule  of  law 
on  diat  subject  is  founded  on  feudal  principles;  accord<^ 
hig  to  whichi  every  act  tending  to  the  lord's  disinheri-* 
son,  or  even  to  alter  the  evidence  of  his  tide,  as  in  the 
instance  of  waste,  was  held  to  work  a  forfeiture.  Thus 
it  is  said  in  WrigMs  Tenures  {b),  **  Estates  for  life,  be- 
sides that  they  are  forfeitable  by  attainder  and  cesser, 
are  fikewise,  agreeably  to  the  law  offends^  forfeited  by 
waste ;  and  by  all  such  acts  as  in  the  eye  of  the  law 
tend  to  divest  or  defeat  the  reversion  or  remainder,  or 
in  any  manner  to  pluck  the  seigniory  out  of  the  lord's 
hands;*'  for  which  Glanrnl,  lib.  9,  cap.  1,  p.  686,  and 
Sraetcn,  lib.  S,  cap.  85,  sect.  11,  are  cited.    The  same 
law  prevails  in  copyhold  ;  for  if  a  copyholder  swears  in 
court  that  he  is  not  the  lord's  copyholder,  this  is  a  for- 
feiture ipso  facto  (e).     Relinquishing  the  possession 
into  the  hands  of  Fiynuj  under  the  circumstances 
found,  was  a  stronger  act  of  disclaimer  than  attombg 
to  him  by  matter  of  recoid  (rf)* 

PlaU  eontri.  The  term  subsisted  in  Tavmsend  at 
the  time  of  the  demise  laid,  unexpired  and  unforfeited. 
No  act  had  been  done  by  him  to  revest  the  demised 
premiBes  in  his  kssor,  unless  his  term  was  indeed  for- 
feited. It  may  be  admitted  that  any  thing  will  amount 
to  a  disclaimer  which  shows  assumption  by  the  tenant 
of  any  e«Cate  above  what  the  lord  conferred  on  hhn  in 
derogation  of  the  title  of  the  latter.    But  that  was  not 

(a)  litt.  ser.  (h)  seti  4*  «d. 

(«)  C^a'a  CMplete  Ck>p>bildet,  pdaM  Is  Ut  I«w  TiMb^  tH* 
(d)  See  Can  lilt*  fiS. 
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1834>.  so  here ;  for  Totofuend  had  the  residue  of  his  five 
years  unexpired,  and  might  admit  any  person  into  pos- 
session during  that  period.  By  admittbg  Fljpm  he 
had  only  exercised  that  right,  and  at  the  same  time 
gave  his  landlord  the  advantage  of  an  additional  secu- 
rity for  hb  rent  by  distraining  the  goods  of  Flymu 
A  forfeiture  cannot  be  worked  by  any  act  of  disclaimer 
short  of  a  precise  and  unequivocal  act,  by  which  he 
claims  a  larger  interest  than  the  landlord  granted  to 
him.  [Lord  Lyndhurst  C.  B.  Toumsend  here  deli- 
vered the  possession,  not  to  the  hands  of  another 
merely,  but  to  a  party  claiming  by  title  paramount  to 
that  of  the  landlord,  whom  it  therefore  laid  under  fresh 
difEcuIties,  by  compelling  him  to  make  out  his  own 
title  as  lessor  of  the  plaintiff  in  an  ejectment]  A 
tenant's  intention  to  cheat  his  landlord  is  no  forfeiture, 
for  an  assignee  of  a  lessor  may  assign  to  a  beggar  to 
relieve  himself  from  responsibility ;  Taylor  v.  Shum  (a). 
Toumsend^H  animus  in  delivering  up  possession  is  there- 
fore immaterial,  if  he  had  a  right  to  do  it.  Besides, 
there  was  no  act  of  the  lessor  of  the  plaintiff  to  show 
that  he  intended  to  act  on  this  lease  as  a  forfeiture ; 
for  no  entry  or  claim  to  the  possession  was  made. 

Lord  Lyndhurst  C.  B. — ^The  action  being  to  re- 
cover  the  possession  of  demised  premises,  the  defend- 
ant sets  up  this  lease.  The  lessors  of  the  plaintiff  in- 
sist that  it  is  forfeited;  then  why  should  they  have 
entered  ?  service  of  the  ejectment  was  sufficient  demand 
of  possession  (6). 

On  the  main  point,  I  think  that  the  jury  came  to  the 

(o)  1  Bos.  &  P.  81 ;  and  >e«  cases  collected  id  notes  to  Wclvendgex, 
Steward;  ant€.  Vol.  III.  640. 

(6)  See  Adams  on  Ejectmeuti  S  ed.  141.  The  possession  of  Titmund, 
the  lessee  for  ywn,  being  the  possession  of  the  heir,  1  Inst.  15  a ;  3  MTUs. 
E.521;  7T.R.390j  8T.R.213. 
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right  conclusion  upon  these  facts.  The  act  of  the  1834. 
tenant  in  setting  up  a  title  adverse  to  that  of  his  land- 
lord, in  order  to  obtain  the  freeholdi  operates  as  a  for- 
feiture of  his  term ;  and  it  appears  to  me  to  be  the  same, 
whether  he  does  so  himself,  or  assists  another  to  do  it. 
Whether  he  tries  to  get  the  freehold  himself,  or  by 
collusion  or  connivance  assists  that  result  in  favour  of 
another,  it  operates  equally  as  a  forfeiture.  In  this 
case  the  object  of  the  transaction  appears  to  have  been 
to  give,  or  to  try  to  give,  an  advantage  to  Flynn^  in 
asserting  and  establishing  his  alleged  title. 

BoLLAND  B.  concurred. 

Alderson  B. — Had  the  lease  been  a  freehold  lease, 
entry  would  have  been  requisite  before  bringing  an 
ejectment  for  a  forfeiture  (a). 

GuRNEY  B.  concurred. 

Rule  discharged. 

(a)  Co.  Lit.  218.    See  CJwmley^t  case,  t  Rep.  53  su 
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Jksse,  Administrator  of  Jesse,  deceased,  agakui  Rot 
and  Another,  Executors  of  Smith* 


A  seaman 
entered  into 


T\EBT  by  tha  administrator  of  a  Beaman,  agaimst 
articles  to*^  ^^  ezecutors  of  the  owner  of  a  Tassel,  to  reoorer 

ih^  h'^^R^  the  intestate's  one  ninety-fifth  share  of  a  caiigo  of 
lit  **  bound  sperm  oil.  The  action  was  brought  on  artiofes  o£ 
o?X(^rto  «tf^»«nt  between  W.  Smith,  the  owner  of  tlie  ahip 
the  Souih  Seoi  RojfoUit,  of  the  one  part,  and  the  master,  officers,  and 

oil ;  and  to  re-  to  the  South  Seos  to  procure  a  cargo  of  spenn  <n1  &c. 
to  the  port  of  and  other  produce  of  the  said  seas,  under  the  coBuoand 

Xoiiitoii, where  of  Thomas  Mains,  and  to  "return  therewith  to  the 

the  voyage 

was  to  end.*'    port  of  London  where  the  said  intended  voyage  is  to 

Sja  he^'las  ®'*^'"  ®^  *®  ^^^^  P*'*'  '^^^  ^'^  ^^^^  ^t^Uid,  that 
to  receive  a      in  consideration  of  a  certain  share  *'  of  the  net  and 

of'the"net*pro-  ^^^^  proceeds  of  the  cargo  which  shall  or  may  be  pro* 

ceeds  of  the     cured  and  brought  in  the  said  ship  to  London,  llieyi 

was  stipulated  the  master  &c.|  promised  &c.  to  conduct  her  with 

^r  " V°*  ^^  proper  care  to  the  said  port  of  London,  where  the  said 

should  <<  de-    intended  voyage  is  to  end.    Secondly,  That  no  one  of 

rdded'tJhis  ***^  ^"^^^  **^*  *^^"*  himself  from  the  said  ship,  &c. 

share  of  the  Thirdly,  That  the  crew  &c.  of  the  said  ship  shall  stand 

of  tEewid  ^y  t^®  ^d  ship  in  all  ports  and  places,  seas  and  dangers, 

caiigo,  uniU  and  shall  and  will  at  all  times  use  and  exert  their  utmost 

the  said  ship  slull  and  ability  for  the  preservation  of  the  said  ship 

^Lon^^^  ^^d  ^^'  ^^^  cargo,  until  she  shall  have  arrived  back  at  the 

her  cargo  port  of  London  and  her  cargo  shall  be  there  wholly  dis- 

Slfnf  £""  charged.    Fourthly,  That  no  one  of  the  crew  shaU  neg- 

livered  and  the  lect  his  duty  &c.  nor  go  out  of  the  said  ship.     Fifthly, 

monej  for  the 

same  actnally  received  by  the  owner.'' 

A  caq^  was  procured,  the  ship  was  afterwards  condemned  in  a  foreign  port,  and 
the  mariner  accompanied  part  of  the  caigo  on  its  homeward  voyage,  (it  oaving  been 
transhipped  into  another  vessel  the  Alexander^  but  died  at  sea  :-^Heid9  that  wUU 
in  the  above  articles,  is  a  word  of  limitation  of  the  mariner's  right  to  wages,  and  not 
of  postponement  of  payment  of  them  merely  :  and  consequently,  that  as  the  ship  did 
not  return  to  London^  the  administrator  of  tne  mariner  was  not  entitled  to  recover  his 
ninety-fifth  share  of  the  net  proceeds  of  the  BayaUsiU  caigo,  but  only  to  recover  on 
a  quantum  meruit  for  his  services  on  board  the  Alesander, 
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That  every  lawful  command  which  the  master  of  th«       1S84. 
aaid  ship  shall  issue  for  the  goremmeht  of  the  said  ship      ^"^ 
&c«  shall  be  attended  to.    Sixthly,  That  no  one  of  the  «. 

said  officers  and  crew  shall  demand  or  be  entitled  to  his  ^' 

share  of  the  net  proceeds  of  the  said  cargo  utitil  the 
arrival  of  the  said  ship  or  vessel  at  London,  and  her 
cargo  shall  be  there  sold  and  deliveredi  and  the  money 
fbr  the  same  actually  received  by  the  owner,  nor  untess 
he  shall  have  well  and  truly  performed  the  above^men* 
tioned  voyage,  according  to  the  true  intent  and  meaning 
of  these  arlieies.  Seventhly,  That  hi  ascertaining  the 
net  proceeds  of  the  said  cargo  up&n  the  completion  of 
the  said  voyage,  certain  charges  (therein  specified)  shaB 
be  deducted  by  the  owner.  Eighthly,  That  every  one  of 
the  crew  who  shall  not  return  in  the  said  ship  with  his 
cargo  (except  in  the  case  of  death),  or  who  shall  desert, 
or  enter  into  his  majestyVservice,  without  the  consent 
of  the  commanding  officer  of  the  said  ship,  the  RoyulM, 
for  the  time  being  &c.,  who  shall  plunder  &c.  any  thing 
belongfaig  to  the  said  ship,  or  the  owner  kt.  thereof, 
alMdl  thereby  forfeit  the  whole  of  his  share  of  the  ssdd 
cargo  &c.  and  aU  benefit  from  the  said  voyage.  Ninthly, 
That  the  owner  may  seU  the  said  cargo,  or  any  part 
thereof,  at  any  thtte,  and  ibr  any  price  and  upon  snch 
terms  as  he  shall  think  fit,  and  either  upon  credit  or 
otberwise,  and  either  befbre  or  after  the  arrival  of  the 
said  Mtp  in  the  port  of  Lamhn.  TentMyt  Owners  may 
dodnet  from  the  shares  any  debt.  Eleventhly,  In  case  of 
tho  death  of  any  of  the  crew,  the  executors  ftc.  are  not 
DO  be  entitled  to  more  than  the  deceased*s  share  of  t!ie 
Mt  pfoeeedfi  of  saeh  part  of  sttch  eaigo  as  shall  have 
been  obtained  ^tle  the  deceased  party  was  personally 
eervfng  on  board  the  said  ship  or  vesseL  TweUihly,  That 
110  pemon  riioidd  have  a  dahn  for  any  wages,  save  his 
riiaM  of  Ae  net  proceeds  of  the  said  cargo  to  acertm 
to  him  imd^  these  artfoles.    The  intestate  left  the  pott 
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1834.  of  London  in  the  ship  RoycdUt  in  June  1829,  on  a  whal- 
ing adventure  to  the  South  Sea,  and  there  the  ship 
completed  her  cargo  of  148  tons.  On  her  voyage 
homewardsj  after  having,  in  consequence  of  disasters, 
been  compelled  to  put  into  several  intermediate  ports, 
she  was  repaired  at  Manilla,  and  the  captain  was  obliged 
to  sell  22  tons,  part  of  her  cargo,  to  pay  for  her  repairs. 
She  was  afterwards  so  much  damaged  at  sea  that  she 
was  carried  into  a  foreign  port  in  the  Isle  of  Timor 
and  condemned,  and  the  remainder  of  her  cargo  was 
transferred  to  two  vessels  m  order  to  be  brought  to 
London,  The  intestate,  who  was  cooper's  mate,  per- 
formed all  the  articles  to  the  satisfaction  of  the  captain, 
assisted  in  transhipping  91  tons,  part  of  the  cargo,  to 
the  Alexander,  and  went  on  board  that  ship  with  that 
part  of  the  cargo  on  his  voyage  to  England,  but  died  at 
sea  in  November  1832,  a  short  time  before  she  arrived 
in  London. 

Comyn  for  the  plaintiff.  In  this  case  there  are  three 
points  for  the  consideration  of  the  court :  First,  Would 
the  plaintiff  be  entitled  to  recover  generally  one  ninety- 
fifth  lay  share  of  the  cargo.  Secondly,  Is  the  restrictive 
clause  in  the  articles  a  condition  precedent,  or  only  a 
clause  for  postponing  the  payment  of  the  wages.  Thirdly, 
If  the  plaintiff  is  entitled  to  recover  generally,  is  his  lay 
share  of  the  proceeds  subject  to  contribution  for  fireight 
for  bringmg  home  that  cargo.  As  to  the  first  pomt,  the 
crew  are  entitled  to  their  lay  share,  as  the  cargo,  except 
such  part  as  was  sold,  has  arrived  in  port,  although  the 
diip  has  not  The  sailors  look  to  the  cargo  for  dieir 
remuneration  for  the  voyage,  not  to  the  ship  and  stores, 
whichare  under  the  control  of  the  captain,  who  repr^ents 
;tfae  owner ;  else,  if  the  sailors'  earnings  depended  on  the 
return  of  the  ship,  either  the  owner  or  the  captain,  by 
choosmg  to  change  the  ship,  might  deprive  the  crew  of 
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their  wages,  if  they  depended  on  the  return  of  the  ship.       1834^ 
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[Lord  LffndhuTit  C.  B.  The  captain  cannoti  hy  any 
act  of  his  own,  deprive  a  saQor  of  the  benefit  of  his  '~v. 
contract;  as  for  instaqce,  if  he  discharges  him  impro- 
perly  on  the  voyage,  he  is  entitled  to  his  full  wages.  So, 
if  he  sells  the  ship  over  which  he  has  control.]  Where 
a  master  hires  another  ship,  into  which  the  cargcvis 
shipped  and  so  brought  home,  he  is  entitled  to  freight, 
and  the  sailor  to  wages  as  if  the  voyage  was  completed 
in  the  first.  [Lord  Lyndhurit  C.  B.  If  a  vessel  is  lost 
on  a  middle  voyage,  and  there  is  a  contract  for  wages  for 
the  whole  voyage,  the  seaman  loses  his  wages,  with  one 
or  two  exceptions ;  as  when  part  of  the  vessel  is  saved, 
he  has  a  lien  on  that  part  which  he  has  contributed  to 
save,  not  for  salvage  but  for  wages.]  Freight  is  earned 
if  the  cargo  arrives,  though  it  may  not  complete  the 
voyage  in  the  same  vessel.  Lyde  v.  lMke{a)  and  Cooke 
V.  Jennings{b)  show  that  in  the  absence  of  an  express 
contract  they  would  be  entitled.  [Lord  Lyndhurst  C.  B. 
If  a  vessel  is  lost  and  the  cargo  saved  and  put  in  another 
vessel,  the  owner  is  entitled  to  freight,  but  are  the  sea- 
men entitled  to  wages?]  If  they  follow  the  cargo> 
and  fireight  is  earned  by  their  exertion,  they  are: 
the  owner  has  had  the  benefit  of  their  labour,  and  the 
risk  is  greater  to  the  sailor ;  for  though  the  owner  can 
insure  his  freight,  the  seamen  cannot  insure  their  wages. 
WebHery.  De  Tastet{c).  [Lord  Lyndhurst  C.  B.  Thai 
arguinent  would  equally  apply  to  the  case  of  a  total  loss 
where  the  seaman  loses  his  wages,  though  the  owner,  if 
he  chooses  to  insure,  sufiers  no  loss,  as  he  may  come 
upon  the  underwriters.  Here  the  owner  receives  the 
cargo  and  the  seaman  has  received  no  wages :  there 
the  owner  receives  the  value  of  the  cargo,  and  pays  no 
wages.]    In  the  case  of  a  total  loss,  the  seaman  has  not 

(a)  «  Barr.  882  ;  1  Bl.R.  190.  S.  C. 

(6)  7  T.  R.  381.  (c)  7  T.  R.  167. 
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1884^  earned  Us  wages;  that  b  not  lo  here,  where  tfie  cargo 
hai  been  brought  home.  And  if  wages  would  be  due 
generally*  as  it  is  stipulated  by  Ae  last  dauae  in  Ae 
articles,  that  the  crew  are  to  be  paid,  not  by  wages,  but 
by  lay  shares,  tfie  plaintiff  must  be  remunerated  in  €tm 
way  provided  for  by  the  articles  as  to  the  second  point 
The  defendants  rely  on  ibesixth  cfauise  of  die  article^ 
**That  no  one  of  die  officers  and  crew  shall  demand  or 
be  entitled  to  his  share  of  Ae  net  proceeds  oi  the  said 
cargo  until  the  arriral  of  the  ship  or  vessel  at 
and  her  cargo  shall  be  there  sold  and  delivered, 
the  money  for  die  same  acftnaDy  leoeived  by  die  i 
fte.*^  But  the  whole  artides  must  be  looked  to  far  the 
true  construction  of  dm!  danse^  vdnch  will  depend  csi 
dm  nature  of  the  adventmey  die  object  of  the  voyage^ 
and  dm  peculiar  cnnliny^^jg*  dial  i 
tiM  ooBtMqpbtioBafae  pnliai.  '*Thm  wrndt  at  • 
Adl  be  WbuuBj  tititmmlka  to  •««•  the 
nf  the  putiM  r  Cm.  Bv^  Coriiliia  (B.X  < 

ls-ilK(G.  l^(«). 

i«,  dMt  die  eugo  ibrid  be 
tbat  il 

[ITiiiiir  B.   The 


Roy. 
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intent  of  the  parties  gir^  the  role  of  construction,  m  in  I8S4« 
Bealei"^.  Thomp$an{fl\\9h!eite  the  manner  stipulated  jT^^ 
in  the  articles  that  he  would  ^'  not  be  on  sb(»e  under  «. 

4ny  pretence  without  leare  before  the  voyage  was 
ended/'  but  was  detained  on  shore  six  months  by 
the  hostile  act  of  a  foreign  goremment  in  the  nature  of 
an  embargo;  and  Lord  Ettenborangh  said,  ^'It  is 
material  to  observe  that  the  being  on  shore  here  meant 
is,  by  reference  made  in  the  «rtioles  to  the  statute 
2  Geo.  2.  c  86,,  and  37  Oeo.  3.  c.  78.,  and  the  penalties 
imposed  thereby,  a  being  on  shore  analogous  to  that 
which  is  the  object  of  penal  restraint  and  correotioB 
under  those  statutes,  yiz.  a  departure  and  absence  from 
the  ship  by  the  unauthorized  act  of  the  party  himself.'' 
Yet  here,  wheie  the  substance  of  the  contract  and  the 
reasonable  intent  of  the  parties  is  satisBed,  the  d6« 
fendant  contends  that  the  seaman  is  entitled  to  nothing. 
IVa^tgian  B.  That  is,  to  nothing  on  tiie  articles i  tiie 
oouft  has  no  doubt  that  he  b  entitied  for  work  and 
Ubour  on  a  quantum  meruit  for  the  royage  in  die 
Alexmder.  Lord  LyndhmrH  C.  B.  The  difficulty  is 
to  get  out  of  tiie  terms  of  the  contract;  that  is  the 
ground  of  decision  in  Appleby  w.  Dods(by]  In  Ap-' 
plebff  ▼.  Dode  there  was  an  intermediate  Toyage,  and 
the  ship  having  been  lost  on  the  homeward  voyage,  the 
mariner  was  held  not  entitled  to  his  wages  pro  ratft  on 
the  outward  voyage,  tiiough  freight  had  been  earned  on 
it.  That  was  so  held  on  the  policy  of  stat.  87  Geo.  3» 
c.  78.  (c),  wUeh  statute  Lord  Si^well,  in  a  subsequent 

(a>  4  Efttt,  546.  (6)  8  East,  300. 

(e)  lliat  act  is  f  ntitled  **  An  act  for  preTentIng  the  deaertloti  of  •eamen 
fiom  BrUUk  iMfdiaiil  thips  trading  to  bi«  taajeftj'f  colonies  and  plaata- 
tions  in  the  West  Jfkdk$»"  After  reciting  tluit  "  seamen  and  marinen,  after 
entering  into  articles  to  serre  on  lioard  Britith  merchant  sliipf  during  the 
Tojpge  from  Grtat  Britain  to  his  ■wjettj'g  colontefl  and  piantaUons  in  the 
Wett  Indim  and  back  to  Qriat  Britain,  fraqnendy  desert  in  such  coIoniei»" 
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1884.       case  of  the  JuUana(a\  has  decided  to  be  restricted  to 
^'"^      the    West  India   tradci  and  after  reviewing  all  die 
9.  authorities  thought  that  such  a  chnne  as  that  now  refied 

^^*  on  was  illegal.  That  learned  person  cites  MorrUan  ▼. 
HttfMion  {b)  to  show  that  the  Scotch  courts  treat  a  con- 
tract so  worded  as  a  suspension  of  the  demand,  not  a 
limitation  of  the  right  [Lord  Lyndkurst  C.  B.  The 
judgment  of  Lord  Stowell  begins,  **  this  is  a  dirided  toj- 
age,  in  which  cargoes  successively  taken  in  and  delivered 
at  different  ports,  earned  freight  for  the  owners  at  each 
port  of  delivery  by  the  known  general  law ;  and  by  the 
same  general  law,  wages  were  earned  by  the  mariners, 
and  freight  had  been  earned  in  three  preceding  voyages, 
to  New  South  WaleM,  Batatfia,  and  Bengali  BoUand  B. 
In  Appleby  v.  Dode  the  articles  were  to  serve  for 
monthly  wages  in  a  ship  bound  for  the  ports  of  Madeira^ 
or  any  of  the  West  India  Islands,  and  Jamaica^  and 
return  to  London :  and  the  seamen  were  not  to  demand 
or  be  entitled  to  their  wages,  or  any  part  thereof  until 
the  arrival  of  the  ship  at  the  port  of  discharge.  Lord 
EUenhorough  said,  **  The  terms  of  the  stipulation  are 
general  and  include  the  present  case,  and  we  cannot 
say  against  the  express  contract  of  the  parties  that  the 
seaman  shall  recover  pro  ratl^,  although  the  ship  never 
did  reach  the  port  of  discharge  named."  [Gurney  B. 
In  that  case  freight  was  earned  to  Madeira,  and  in  die 
West  Indies,  but  not  wages.]  In  two  anonymous  cases  (e) 
where  the  voyage  had  not  been  completed  to  the  final 
port,  but  there  were  intermediate  ports  of  delivery,  it 
was  held  by  Lord  Holt  that  the  sailor  was  entitled  to 
wages  to  the  pott  of  delivery  last  before  the  time  of  the 
loss,  and  his  opinion  was  confirmed  by  a  court  of  equity 

&e.»  enacts,  that  every  seaman  detcrting  thall  forfeit  all  the  wagei  he  nay 

have  agreed  for. 
(a)  t  Dodson'i  Admiralty  Reports,  508.  • 

(ft)  Cited  in  Bell's  Comm.  on  the  Law  of  Scotland^  515, 
\t)  lI^ordRi^.  039.759;  tt  Mod.  409»  &  C. 
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in  Edwards  v.  Child  {a).  As  to  the  third  point,  the  1834. 
seaman  has  no  interest  ui  the  ship,  his  wages  depend 
on  freight  being  earned*  and  as  the  full  amount  of 
freight  was  received,  and  he  wished  to  bring  home  the 
oil,  his  share  of  the  earnings  is  not  subject  to  de- 
duction in  respect  of  the  value  of  22  tons  of  oil,  which 
were  sold  to  pay  for  repairs  (6). 

Shee  for  the  defendant.  As  to  the  second  point,  the 
plaintiff  cannot  claim  wages  on  the  quantum  meruit  for 
his  labour  in  the  second  ship  consistently  with  the 
articles  of  agreement,  or  if  he  can,  the  articles  of 
agreement  must  be  considered  at  an  end.  [Lord 
Lyndhurst  C.  B.  There  b  an  end  to  the  claim  for 
wages  when  the  ship  is  lost,  therefore  the  sailor  is  to 
make  a  fresh  contract  for  the  duty  which  he  did  in  the 
other  vessel.]  The  implied  contract  can  arise  only 
when  the  written  contract  is  at  an  end,  but  the  plaintiff 
says  that  bringing  home  the  vessel  is  a  fulfilment  of  the 
contract  [Lord  Lyndhurst  C.  B.  The  first  transaction 
is  over.  The  plaintiff  says  either  the  contract  endured, 
and  therefore  I  am  entitled  to  my  stipulated  share,  or 
if  not,  then  the  contract  is  over,  and  I  am  entitled  on 
the  quantum  meruit  count.]  But  the  last  clause  of  the 
articles  expressly  prohibits  the  plaintiff  from  recovering 
in  any  other  mode  than  is  there  specified  (e).  Then  no 
doubt  the  whole  articles  must  be  taken  together,  and 
the  sense  in  which  they  were  understood  at  the  time 
must  be  considered  in  the  exposition  of  such  contracts. 

(a)  t  Vem.  727.  That  was  a  bill  filed  against  the  owners  by  the  eie- 
cutors  of  the  captain,  to  be  reimborsed  the  suras  of  money  which  he  had 
beea  compelled  to  pay  the  sailors  for  wages,  by  the  decision  of  Lord  Holt 
against  him,  in  the  case  reported  1  Lord  Raym.  739.  The  Chancellor  de- 
creed that  the  owners  should  pay. 

(6)  It  is  believed  that  this  point  was  conceded  by  the  defendants,  nor 
was  It  necessary  to  decide  on  it. 

(c)  Bee  ^Mn  v.  Thomt  5  Esp.  7. 
VOL.  IV,  T  T 
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1884w       But  if  the  terms  made  use  of  are  plain^  the  court  w3 
"^"^^      not  supply  an  intention  to  the  parties ;  liuit  is  not  con- 
V.  sistent  with  the  expressions,  "  Quoties  in  verhis  mifla 

^^'^*  est  ambiguitas,  ibi  nuUa  expositio  contri  verba  expressa 
fienda  est.**  In  Rickman  v.  Carstmrs^  there  was  no 
doubt  that  it  was  intended  ibat  a  policy  should  protect 
a  vessel  on  a  voyage  to  Africa  ^  but  as  the  intention  was 
not  plainly  stated  in  the  policy,  the  court  would  not 
give  it  effect.  The  contract  for  seamen's  wages  must 
always  be  strictly  construed;  for  though  any  other 
contract  for  service  may  be  verbal,  this  by  %  Greo.  %  c 
96.  nrast  be  in  writing,  "  in  order  to  prevent  the  mis- 
cbiefii  that  frequently  arose  from  the  want  of  proper 
proof  of  the  precise  sums  upon  which  they  engage  t» 
perform  their  service  in  merchant  ships*'  (a).  The  im- 
portant clauses  in  the  articles  from  which  tfie  contract 
is  to  be  gathered,  are  the  sixth,  coupled  wfth  die 
sevenlSi  and  the  twelfth;  all  Ibe  other  dauses  are 
merely  confirmative.  In  the  sixth  clause  ^  untS**  most 
be  tmderstood  as  ''  unless,*'  and  the  other  clauses  are 
consistent  with  that  construction.  The  dause  enabfing 
the  owner  to  sell  elsewhere,  is  an  excepticfn,  and  does 
not  control  tbe  clause  so  as  to  prevent  the  constraction, 
that  the  plaintiff  ^all  not  be  paid  unless  the  ship 
arrives  in  London  and  the  cargo  be  there  sold. 
[Vaughan  B.  It  seems  to  be  inserted  to  enable  the 
master  to  decide  on  the  expediency  of  finding  a  good 
market  before  the  ship  arrives.^  The  seventh  danae 
as  to  the  distribution  of  the  proceeds,  is  on  the  suppo- 
sition of  a  safe  arrival  of  the  vessel:  it  begins  '*  that  in 
ascertaining  the  net  proceeds  of  die  s«d  oaxigo  upon 
the  completion  of  the  said  voyage,  there  shril  be  charged 
by  the  owner  &c."  There  is  no  provision  for  any 
probable  loss.  The  first  five  clauses,  whidi  relate  to 
the  duty  and  liberty  of  tiie  anarinerS)   on  «adi  of 

(a)  Abbott  on  Shipping,  433, 5th  edit. 
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wliidi  an  action  would  lie  for  breach  of  dutyi  dl  fefet  iBSi. 
to  the  ship  Rc/fmUsi.  {^Gfumey  B«  Does  any  contract 
ibr  seamen's  wages  apply  to  any  ship  except  Ihat  on 
whidi  they  embark?]  No:  but  this  is  wort  of  a  pint- 
nership  adventure  («)  than  a  contract  for  wages,  and 
there  is  no  authority  for  saying  it  is  not  an  insurable 
interest.  The  object  of  it  is  not  A  service  by  the 
saQors  as  hired  servants^  but  to  contribute  their  labour 
as  cafHtal  in  a  joint  adventuie^  and  to  have  an  interest 
in  the  profit  depending  on  their  exertions.  AU  parties 
contemplate  a  risk.  The  object  of  the  owners  is  the 
safety  of  the  ship,  and  for  this  purpose  they  make  tile 
remuneration  contingent  on  her  return  in  safefe^;  the 
mariners  are  ccmtent  to  run  that  risk,  in  the  hope  of  a 
posable  profit  in  a  ninety-fifth  share.  If  the  construe* 
tion  which  the  defendant  seeks  is  not  to  stand,  the 
words  "to  be  brought  in  the  said  ship*'  must  be  erased 
IttHn  tiie  first  clause ;  and  in  the  sixth,  instead  of  **  the 
arrival  of  the  sud  ship  or  vessel,'^  the  arrival  of  the 
cargo  must  be  supplied.  The  same  puMic  policy 
which  makes  the  wages  of  sailors  not  insurable,  sanc- 
tions this  construction  of  the  dause,  in  order  to  insure 
the  best  exertions  of  the  crew  for  tiie  safety  of  the 
ship;  "  for  if  the  mariners  had  their  wages  where  the 
ship  perishes  by  tempest,  they  would  not  use  their  en- 
deavours nor  hazard  their  lives  to  save  the  8hip(i)." 
There  is  no  pretence  for  imputing  fraud  or  oppres- 
sion in'  these  articles,  and  it  appears  by  the  articles 
of  the  fishers  in  Holland{c),  that  such  a  stiptdation 
is  not  considered  unreasonable  by  the  mariners 
themselves;  ''for  as  in  the  whale  fishing  trade,  the 
ship  goes  out  clean  and  returns  full,  the  salvage  is 

(a)   WWcintpn  ▼.  Fmncr,  4  £»p.  ISf ,  umb,  cont.  * 

(6)  1  Std.  179  and  236. 

(c)  See  Scoresby's  Vo^ege  to  the  Arctic  Regions,  vol.  iK  S72>  cited  in 
argament* 

tt2 
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1834.  so  high  that  it  is  not  worth  while,  it  is  therefore 
reasonable  that  the  captain  and  crew  should  have 
nothing  on  the  goods."  But  if  there  is  any  hard- 
ship in  the  contract,  it  is  not  greater  than  in  cases 
where  the  owner  cannot  recover  any  freight  because 
the  ship  has  not  arrived  at  a  stipulated  port  of 
delivery,  as  in  Cook  v.  Jennings  (a),  which  was  an 
action  of  covenant  on  a  charter-party  of  afireight- 
ment  on  a  ship  from  Liverpool  to  WyburgA,  and 
back  to  Liverpool;  the  freight  to  be  paid,  one-fourth 
in  cash  on  her  arrival,  and  the  remainder  by  bill,  ac- 
cepted at  four  months.  The  ship  was  lost,  after 
having  performed  great  part  of  her  voyage  homewards, 
but  before  her  arrival  at  Liverpool;  and  Lord  Kenyan 
in  giving  judgment  said,  "the  question  is,  whether  or 
not  the  owner  can  enforce  payment  of  the  money 
under  this  contract,  not  having  carried  the  goods  to 
Liverpool,  and  the  defendant  having  only  undertaken 
to  pay  on  their  delivery  at  Liverpool;  in  answer  to  this 
action  the  defendant  has  a  right  to  say,  "  non  haec  in 
foedera  veni."  So,  in  Bright  v.  Cowper{b),  where  the 
covenant  was,  that  if  the  plaintiff  would  bring  his 
freight  to  such  a  port,  the  defendant  would  pay  him 
such  a  sum,  and  part  of  the  goods  were  taken  by  pi- 
rates, and  the  residue  were  brought  to  the  place  ap- 
pointed, the  court  held  that  the  defendant  ought  not 
to  pay  the  money,  because  the  agreement  was  not  per- 
formed. As  to  the  owner  being  able  to  insure  his 
freight,  he  buys  his  indemnity  witli  money;  the  mariner 
would  be  in  the  same  state  if  a  like  deduction  from  his 
wages  were  made  for  an  indemnity,  but  he  has  no 
right  to  complain,  as  he  pays  no  premium.  This  is 
conformable  to  the  legal  principle  on  which  wages  de- 
pend, for  if  freight  is  the  mother  of  wages,  safety  is 

(a)  7T.  R.  301. 

(b)  1  Browul.  21,  cit.  Abbott  on  Shipping,  319,  .Mb  edit. 
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the  mother  of  freight;  and  the  ship  not  having  arrived  1834. 
in  safety  at  Londorty  her  port  of  discharge,  no  freight  is 
due^  and  as  wages  depend  on  freight,  the  articles  do 
no  more  than  the  common  principles  of  law,  and  no 
wages  are  due.  Where  a  ship  set  out  on  a  trading 
voyage  to  the  coast  of  Africa,  and  thence  to  America, 
but  before  that  was  to  cruise  as  a  privateer,  an  officer 
who  had  engaged  to  serve  on  board  for  certain 
monthly  wages  during  the  voyage,  one  half  of  them 
to  be  received  at  the  port  of  delivery  in  America, 
and  the  other  at  the  port  of  discharge  in  Great  Bri" 
tain,  and  also  for  a  share  of  all  prizes,  admitted  by  him 
to  have  been  received,  was  held  not  to  be  entitled  to 
any  part  of  the  wages,  where  the  ship  was  taken  before 
she  completed  her  voyage,  although  he  had  been  sent 
out  of  her  before  her  capture,  as  prize-master  on  board 
a  prize  taken  in  the  voyage ;  Lord  Mansfield  saying, 
"  the  question  is,  whether  the  plaintiff  can  now  make 
any  demand,  in  the  nature  of  wages,  for  the  time  he 
had  the  care  of  the  prize.  The  ship  sets  out  in  a 
double  capacity,  she  is  to  perform  a  trading  voyage, 
but  before  that  she  is  to  cruise  three  months  as  a  pri- 
vateer; all  demand  on  account  of  the  trading  voyage  is 
gone;  but  in  her  character  of  privateer  the  crew  are 
entitled  to  no  wages;  they  all  run  equal  risks,  and  take 
their  chance  in  their  respective  shares  in  prizes;"  Aber^ 
nethy  v.  Landale(a\  So  in  Vin.  Ab.  tit.  Mariner^ 
A.  2.  pi.  15(6)."  If  the  ship  do  not  return,  but  is  lost 
by  tempest,  the  mariners  shall  lose  their  wages,  for 
otherwise  they  will  not  use  their  best  endeavours,  nor 
hazard  their  lives  to  save  the  ship."  So,  where  a 
sailor  contracted  to  have  wages  provided  he  pro- 
ceeded, continued,  and  did  his  duty  as  mate  in  a  ship 
from  Jamaica  to  Liverpool,  but  died  before  the  voyage 
ended;  it  was  held  that  no  wages  could  be  claimedi 

(a)  Doug.  530.  (6)  VoJ.  xv.  «35* 
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1884  either  on  tbe  contract  or  the  quantum  meruit;  Cuiier 
T.  PoufM{a).  These  cases  show  there  is  nothing  un- 
reasonaUe  in  the  stipulation,  because,  if  there  had 

B«r.  lieen  no  articles,  the  principles  of  law  would  in  the 
same  manner  restrict  the  seaman  firom  recoTcrii^  liia 
wages*  Where  the  contract  was  for  a  voyage  to  iVetp- 
ftumtUoMd  to  take  in  a  cargo,  and  thence  to  Sp4giH 
Oif  Portttgmlf  or  some  part  of  the  Mediierranean^  and 
the  shqp  waa  taken,  after  loading  at  NewftmndUmd,  but 
hefore  its  arrival  at  aiv  port  of  delivery,  it  was  held 
that  the  contract  was  entire,  and  no  fireight  nor  wagea 
4ue;  Hemwum  v.  Bay)den{Jb\  This  case,  by  substi- 
tuting '<  the  SiMth  SeaT  for  "  Netrfaumtkmd,''  exactly 
resembles  that.  But  Appleby  v.  Dods  is  conclusive  iu 
favour  of  the  defendant^  and  it  is  stronger  than  the 
present  case,  because  fireight  was  there  earned  far  the 
intermediate  voyages^  and  therefore  wt^s  would  have 
been  due,  if  they  had  not  been  excluded  by  the  expresa 
terms  of  the  contract  There  is  nothizi^  in  the  judgment 
of  Lord  Ettemboraugh  to  show  that  the  case  depended 
on  37  G.  3.  c  73.  but  on  the  terms  of  the  contract,  which 
were  geperal*  [VoMghan  B.  The  articles  are  in  a  sche- 
dule to  the  ac^  37  0. 3.  c.  73.]  Then  we  have  the  saue* 
tiott  of  the  legislature  as  to  their  fornix  and  they  are 
treated  as  generally  applicable  in  AUoU  on  Ship- 
ping(c).  [Gfum^jf  B.  The  statute  makes  it  perenqptory 
in  voyages  to  the  West  Indies,  and  then  the  partiea  iu 
othi^r  voyages  adopt  them.]  In  Beale  v.  Tkompsonid) 
the  freight  had  been  earned,  and  because  the  absence 
of  the  seaman  was  involuntary,  it  was  held  that  he  waa 
entitled  to  wages.  [Lord  Lyndkursi  C.  B«  Siqppoae 
that  in  the  or^uiary  case  of  a  charter-party  the  ship  is 
losti  and  the  cargo  transhipped  to  another  vessel,  you 
wouldnot  be  bound  to  pay  fireight  on  the  charter-party, 

(a)  6  T.  R.  9iO.  (6)  3  Barr.  1844. 

(e)  Appai.49^.aUieak.  (d)  4  Eut,  64$;  1  Dom,  ft99»  S.  C. 
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biut  on  the  implied  contract;  for  if  the  goods  axe  ac-  188^ 
oeptedj  U  baa  never  been  disputed  tbat  the  owner 
would  be  liable  to  pay  freight  for  then>,  though  by 
tbeir  having  been  shipped  in  another  vessel  by  the  ^^^\ 
caplain,  it  may  happen  that  the  charter-party  has  not 
been  complied  with.]  But  it  has  never  been  decided 
that  if  the  ship  is  lost  the  freight  is  payable.  [Lord 
L^pMmrM  C.  B.  Freight  would  be  paid  on  the  implied 
oontractyifthegoodsaredelivered  by  another  ship,  though 
it  has  not  been  earned  under  the  charter-party.]  Here 
there  is  a  written  contract;  the  plaintiff  cannot  resort 
to  an  itnpUed  contract*  \Gwmey  B.  Though  strictly 
qpeaking  no  freight  is  here  earned^  the  owner  has,  by  the 
joint  adventure^  to  receive  a  value  which  is  equivalent  to 
the  freight,  for  the  use  of  the  vessel  fitted  out.  The  de- 
fondant  must  stand  on  the  express  words  of  the  con- 
tract.] The  defendant  relies  on  the  words^  and  the 
above  cases  were  dted  in  answer  to  the  suggestion  of 
hardship  to  the  plaintiff^  because  they  show  that  it  is 
reasonable  that  wages  should  not  be  due,  where 
freight  is  not  earned.  Lord  SiowelUa)  calls  such  sti- 
pulations iUegaly  diting  Buck  v.  RawUnson{b),  to  show 
thai  the  AdmiraUy  Court  decided,  that  even  where  the 
seamen  had  given  bonds  to  the  master  not  to  demand 
any  wages  unless  the  shq>  returned  in  safety  from  a 
voyage  to  the  Etui  Indies^  and  she  was  lost  in  the 
Moogky^  after  ddivering  part  of  her  outward  earge» 
that  Aey  w^re  still  entitled  to  wages  for  the  outward 
voyage,"  and  he  says  the  payment  to  the  mariners  was 
affirmed  by  the  House  of  Lords;  but  the  question  be- 
fore the  House  of  L<wds  was,  whether  the  lord  keeper 
Wf^ki  had  properiy  dismissed  the  Inll  of  the  captain 
agunat  the  Eati  India  Compantft  the  owners»  for  leisi^ 
buisenent  of  wagea  which  he  had  been  compelled  to 

(a)  lo  the  case oCtteMiona,  %  Dods.  Sll;  2  Bm^PmL  ClOI. 
(6)  lAN>.PaiLCM.137. 
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1834.       pay  by  the  court  of  admiralty.     [Vaughan  B.  They 
reversed  both  orders,  and  gave  leave  to  appeal  to  the 
delegates.]     Lord  SioweU  also  relies  on  Edwards  v. 
Child{a\  in  which  Lord  Holi  was  said  to  have  decided 
in  the  same  manner  as  Buck  v.  Ratvlinson,  but  that  was 
a  divided  voyage.     On  both  these  cases  it  is  observed 
in  Abbott  on  Shipping  (6),  that  the  author  was  at  a  loss 
to  find  any  principle  upon  which  a  court  of  admiralty 
could  have   held  these  bonds  to  have  been  void,  or 
have  thought  seamen  entitled  to  more  than  a  propor- 
tion of  the  advance  money,  unless  the  bonds  were 
deemed  to  have  been  obtained  by  oppression  or  fraud. 
Again,  the  judgment  of  Lord  StoweU  in  the  case  of  the 
Neptune  {c)  is  not  consistent  with  that  in  the  case  of 
the  Juliana  (d);  he  says,  "  The  maxim  that  freight  is 
the  mother  of  wages,   though  generally  received  like 
most  other  maxims  delivered  in  figurative  terms,  cer* 
tainly  is  not   formed  with   real  and   strict  accuracy. 
For  the  natural  and  legal  parents  of  wages  arc  the  ma- 
riners' contract,  and  the  perfonnance  of  the  service  co- 
venanted therein;   they,  in  fact,  generate  the  title  to 
wages/'     Here,  then,  he  admits  that  the  wages  are 
controlled  by  the  contract  of  the  parties,  and  differs 
from  himself  in  the  case  of  the  JuUana,  "  where,"  he 
says,  "  the  payment  of  wages  is  generally  dependant 
on  the  payment  of  freight;  if  the  ship  has  earned  its 
freight,  the  seamen  who  have  served  on  board  the 
ship  have  in  like  manner  earned  their  wages;  and  as 
in  general,  if  a  ship,  destined  on  a  voyage  out  and 
home,  has  delivered    her  outward-bound  cargo,  but 
perishes  in  the  homeward  voyage,  the  freight  for  the 
outward  voyage  is  due,  so  in  the  same  case  the  seamen 
are  entitled  to  receive  their  wages  for  the  time  em- 
ployed  in  the  outward  voyage,  and  the  unlading  the 

(a)  2  Vcm.  7«7.  (6)  Page  448,  5th  edit, 

(c)  t  Hagg.  227.  (<i)  2  Dods.  Adm.  R.  504.. 
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cargo^  unless  by  the  terms  of  the  contract  the  outward  1834. 
and  homeward  voyages  are  consolidated  bito  one.  As 
to  until,  it  is  not  a  term  of  postponement,  but  a  condi* 
tion  precedent.  [Lord  Lyndhurst  C.  B.  It  is  clear  from  1^^- 
the  schedule  to  37  Geo.  3.  that  it  is  not  intended  by 
the  legislature  to  be  a  postponement,  and  as  the  words 
of  the  agreement  are  adopted  from  the  statute,  they 
therefore  must  receive  the  same  interpretation.]  Lord 
Siawettf  upon  these  contracts,  observes: — "  Mr.  Bell 
seems  to  think  that  if  the  agreement  were  more  clearly 
expressed  it  would  be  held  effectual  in  Scotland.  The 
probability  of  such  an  expectation  is  not,  I  think,  forti- 
fied by  what  immediately  follows,  that  in  the  case  of 
Ross  V.  Glassford,  in  which  the  party  founded  upon  a 
custom  in  a  particular  port  to  make  such  agreements, 
the  court  declared,  that  if  such  a  practice  did  exist,  it 
was  highly  to  be  disapproved  of,  as  fraught  with  inhu- 
manity,  and  destructive  to  trade,  and  that  it  was  time 
it  should  be  corrected.  If  so,  clearness  of  expression 
for  such  a  purpose  would  not  be  likely  to  facilitate  its 
reception."  [Lord  Lyndhurst  C.  B.  Mr.  Bell  cites 
Morrison  v,  Hamilton  as  an  authority  for  the  limita- 
tion of  the  right.  The  point  in  controversy  is  about 
"  unless"  and  "  until;"  if  unless  were  inserted,  it 
would  not  be  a  mere  suspension  of  right.  Lord 
Stowell  cites  Bell  as  a  text  writer,  but  relies  on  the 
Scotch  cases.  The  balance  of  authorities  stands  thus: 
the  Scotch  courts  are  equally  competent  to  put  a 
construction  on  articles  as  our  courts  are.  Then  on 
one  side  Appleby  v.  Dods  is  decided,  on  the  other, 
Morrison  v.  Hamilton^  together  with  that  decision  by 
Lord  Stowell.  The  point  which  weighs  with  me  is, 
that  in  Appleby  v.  Dods,  where  it  was  decided  that 
the  construction  of  the  articles  in  stat.  37  Geo. 
3.  c.  73.  is  that  which  the  defendant  contends  for 
here,  so  that  when  these  words  are  adopted  from  the 
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iaS4  act,  ik  appean  the  iuftentioa  of  Ae  parliea  Aat  tihMy 
^^^'^'''^  akould  bear  the  sane  constructioii.  Lovd  iS^oto^i^  SBt 
V.  '  ibeJuliatmcms{a\  takea  a  dktinetfen  between  his  atu- 
^^'  akioii  and  Lord  EUeniorougVB  as  enabling  him  to  ex- 
^vciae  an  equitable  juri«d]ction(i).]  He  seema  to  think 
that  the  common  law  la  unaUe  to  reach  the  real  justice 
^  a  case,  but  in  Cut  it  is  an  old  cause  of  quarrel  be- 
tween the  courts  of  admiralty  and  cc«nmon  law,  ever 
since  the  tkne  of  Bic.  S.  and  caused  the  13  Mic  9. 
St.  K  c.  &,  and  15  JSfc.  S.  c.  S.  to  define  the  Umits  of 
the  admiralty  juri8diction(c>  Since  these  statutes  the 
eognigance  of  that  court  has  generaUy  been  stopped  by 
prohihition;  the  Marmeif'fk  case  (<2),  Opy  v.  Child  (e)» 
Deuf  Y.  Serle{f\  Aa((m*{g\  In  the  JaUana^h)  case, 
the  court  of  admiralty  decided  that  a  bond  for  makiK^ 
the  payment  of  wages  conditional,  on  the  return  of  the 
shqp  to  the  port  of  discharge,  was  iUegal;  but  if  the  suit 
which  is  begun  there  on  the  agreement  be  special  or 
under  seal,  a  prohibition  shall  go  to  the  admiralty  court. 
Home  V.  Nappier{i).  The  case  of  the  JuUtma,  there- 
feie,  was  coram  non  judice.  [Lord  Lyndhursi  C.  B* 
The  parties  did  not  di&pute  the  jurisdiction.}  Every 
ease  is  coram  non  judice  if  the  judge  had  no  juris* 
didaon  to  decide,  though  the  parties  do  not  insist  on 

(a>  2  Dods.  Adm.  IL  521. 

(d)  In  Edwm.  %•  Eatt  Jkdm  Cm^amf  the  chaztec-pu^  provided, 
*!  thai  oatU  sU  dajrt  aaer  tbe  ship  shall  have  letamed  to  the  |K>n  of 
Londotig  and  made  a  right  and  full  discharge  of  all  her  lading,  the  CQmpanjf 
are  not  to  pay,  nor  to  be  liable  to  anj  of  the  sums  of  money  agreed  on  for 
freight/*  it  being  the  intent  of  the  parties  that  if  the  ship  should  be  lost^ 
eitkci  ia  her  outward  or  booMward^boand  voyage,  nothkig  should  be  paid 
^3r  tha  conpaoy.  The  ship  waa  declared  not  seaworthy  at  her  ootward 
port  of  disch«rg|e,  and  there  left*  The  Lord  Chancellor  King  decreed,  that 
"  thpugji  the  charter-party  is  so  panned  that  nothing  can  be  recovered  at 
law,  yet  the  plaintiffs  had  a  just  demand,  and  ought  to  be  relieved  in 
eqaity."    »VenwtlO. 

(e)  AbbQik  Oft  ShStipiDg,  401, 5th  edit.  (d>  8  Mod.  9^9. 
{^)  XmL.su  ^XSStnu908.  C?>  lSid,179, 
{h)  $  Pods.  504.                            (t)  4  Burr.  1944. 


IN  T9«  FOUBTH  YSA^  OF  WILLIAM  IV.  MS 

that  defect.    [Vanghan  B.   The  judg^  ako  a^ws^       )834t 
tera  justice  to  a  sailor  by  a  different  standard  tban      ^^v^^ 
to  other  people*  because  he  says  nauta  uon  kgit  ut  9. 

clericus.}  Therefore  the  parties  are  bound  by  tb^  ^^* 
contract  according  to  the  common  wderstanding  p^ 
the  terms.  Pothier  says  there  are  foux  modea  ^  hvmg 
seamen,  one  by  the  voyage,  the  second  by  the  moitf by 
the  third  by  the  profits,  the  fourth  by  the  freight^  and 
only  those  engaged  under  one  of  the  first  two  s(K)des 
are  entitled  to  recover  wages. 

Comyn  in  reply.  Home  y.  Nappier  does  aot  affi^ 
the  question,  because  as  the  owner  did  not  moYe 
for  a  prohibitioa  the  jurisdiction  of  the  court  was  not 
disputed.  Neither  do  the  cases  cited  touch  the  coBh 
struction  of  this  clause,  because  they  are  aU  on  article 
applicable  to  the  voyage  in  eadi  particular  case  j  wi» 
except  in  Cuiler  v.  iW^tf,  the  voyage  out  and  home 
had  not  been  performed ;  but  here^  die  voyage  to  the 
Soyih  Sea  and  back  to  Lorukm  has  been  completed^ 
and  the  cargo  when  delivered  has  been  accepted.  In 
Coai  v.  Jennings  (a),  the  vessel  never  reached  Xf««f7Mio^» 
where  the  ca^o  was  to  be  delivered.  [Lord  Xjm^ 
hmrsi  C.  B.  There  the  action  was  on  the  charteor^i 
party,  and  it  was  decided  that  su<^  action  did  not  lie^ 
because  the  terms  of  the  charter-party  had  not  been 
performed.]  The  only  case  decided  on  this  clause^ 
which  is  adopted  from  the  stat  37  Geo.  SL»  is  the  ease 
of  the  JuKana,  and  that  is  expressly  with  the  plaintiff; 
Appleby  V.  Dade  was  decided  on  a  different  point* 
This  has  been  assimilated  to  the  case  of  freight|  whidi 
it  i&  said  would  not  be  earned ;  but  on  these  articlee 
freight  would  be  earned  when  the  cargo  has  arrived 
and  been  accepted.  [Lord  L^ndkMrei  C.  Bw  If  that 
is  so,  wages  necessarily  follow.]     The  word  until  is 

(a)  TT.RSSl. 
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1834,       only  a  postponement  of  the  time  of  payment,  not  a 
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condition  precedent,  because  in  Cook  v.  Jennings,  Law- 
v."  rence  J.  says,  "  when  a  ship  is  driven  on  shore  it  is  the 
^^'  duty  of  the  master  either  to  repair  his  ship  or  to  pro- 
cure another,  and  having  performed  the  voyage  he  is 
then  entitled  to  his  freight ;"  therefore  if  here  he  has 
performed  his  duty  by  finding  another  ship,  and  the 
cargo  has  arrived,  an  action  may  be  maintained  for  the 
'  freight.    The  safe  arrival  of  the  cargo  is  the  essence 

of  the  contract,  and  it  would  be  sufficient  by  the  ge- 
neral rule  that  the  performance  of  the  substance  of  a 
contract  is  enough,  even  in  words  of  condition ;  Com. 
Dig.  tit.  Condition.  In  Appleby  v.  Dods  the  clause 
about  desertion  makes  the  distinction  between  the  per- 
formance of  the  voyage  and  the  arrival  of  the  identical 
ship;  though  in  that  case  there  were  intermediate 
voyages,  the  substantial  agreement  was  for  a  voyage 
out  and  home.  [Lord  LyndhurH  C.  B.  This  is  a  case 
in  which  the  party  would  have  been  entitled  to  wages 
for  the  voyage  had  it  not  been  for  that  clause :  then 
the  decision  of  the  court  in  Appleby  v.  Dods  {a\  on 
that  clause  is  against  the  plaintiff's  clium.  In  that 
case  the  ''  port  of  discharge  above  mentioned'*  must 
have  meant  London.  There  are  precisely  the  same 
words  quoad  this  question;  there  were  successive 
voyages,  and  freight  earned  at  three  places,  and  the 
sailor  would  have  been  entitled  to  wages  in  respect 
of  them,  though  tlie  ship  was  lost  on  her  voyage 
from  the  third  place.]  The  contract  there  was,  that 
no  seaman  should  be  entitled  to  his  wages,  or  any  part 
thereof,  until  the  arrival  of  the  ship.  They  are  very 
material  words  to  exclude  the  mariner  from  recovering 
wages  for  the  outward  voyage.  [Lord  Lyndhurst  C.  B. 
The  reason  for  laying  such  stress  upon  **  or  any  part 

(a)  8  EMt,  500. 
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thereof/'  was,  that  the  voyage  was  divisible  there«  it  is  1884. 
not  so  here.]  The  whole  voyage  is  performed,  though 
not  in  the  same  ship.  [Lord  Lyndhurst  C.  B.  The 
intermediate  voyage  was  performed  in  Appleby  v. 
Dodt."]  ''Any  part  thereof/'  are  very  material  words 
to  exclude  the  mariner  from  recovering  wages  for  in- 
termediate voyages,  to  which  he  would  have  been  en- 
titled if  that  had  been  struck  out.  The  case  of  the 
Juliana  has  been  treated  as  an  authority  by  the  Amc" 
rican  courts  since  Appleby  v.  Dods^  and  is  recognized 
in  p.  488,  of  an  edition  oi  Abbott  on  Shipping  by  Judge 
Storey 9  who  cites  Johnson  v.  SimSy  Peter^s  Admiralty 
Reports,  and  Sicifi  v.  Clark,  15th  Massachusseifs  Re- 
ports. 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 
Lord  Lyndhurst  C.  B. — This  was  an  action  brought 
by  the  administrator  of  Jesse,  a  mariner,  to  recover  a 
sum  of  money  claimed  to  be  due  for  services  on  board 
a  vessel  called  the  Royalist,  while  on  a  whaling  adven- 
ture to  the  South  Sea.  By  the  articles  it  was  stipu- 
lated that  the  intestate  should  receive  a  certain  share 
of  the  net  proceeds  of  the  cargo,  which  should  be  pro- 
cured and  brought  in  the  said  ship  to  London.  In  the 
articles  were  the  following  stipulations,  on  which  the  ques- 
tion turns : — "  That  no  one  of  the  ship's  company  shall 
be  entitled  to  his  share  of  the  net  proceeds  of  the  said 
cargo  until  the  arrival  of  the  said  ship  at  London,  and 
her  said  cargo  shall  be  there  sold  and  delivered,  and 
the  money  for  the  same  actually  received  by  the  owner; 
nor  unless  he  shall  have  well  and  truly  performed  the 
above-mentioned  voyage  according  to  the  true  intent 
and  meaning  of  these  articles."  The  vessel. proceeded 
on  her  voyage  in  the  summer  of  1839,  and  procured  a 
cargo  of  oil,  but  was  so  much  damaged  by  tempes- 
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18M^  taoos  needier,  that  when  taken  tato  poit  in  liie  Ue 
gf  nmor,  tor  repairs,  it  was  foand  unpoaBibie  to  re- 
pair her  there  or  elsewhere^  and  ahe  was  m  eonte- 

^^^'  qnence  condemned ;  some  part  of  die  cargo  had  beea 
sold  befiim  to  pay  for  repairs  at  MamUm^  but  what 
renaned  after  she  was  oondemned  waa  transhipped 
inte  two  Toaaels ;  one  part  into  the  Hope,  die  oAer 
part  into  die  Alexcmder,  that  cane  by  way  of  Batmwm^ 
The  intestate  embaiked  widi  diat  part  of  die  cargo 
whieh  was  put  on  boatd  the  Alemmnier^  but  died  be- 
Ibrs  die  ship  reached  Londem.  The  question  i^  wlie- 
tber,  under  diese  cireumstancesi  his  administrator  can 
raeover  his  wages  ?  Now  that  right  depends  entirely 
on  the  contract;  and  I  know  no  principle  by  which  a 
contract  entered  into  by  mariners  is  to  be  construed 
differently  from  those  made  among  other  persons.  The 
hingaage  here  is  clear  and  distinct,  that  he  is  not  to 
receive  his  share  of  the  cargo  till  the  arrival,  not  of  the 
cargo  only,  but  of  the  vessel^  in  the  port  of  London  i 
and  we  are  of  opinioui  that  in  this  contract  this  admi- 
nistrator is  not  entided  to  recover.  Nor  is  this  the  first 
dme  that  the  question  has  been  brought  before  a  court; 
for  the  stipulation  in  Appleby  v.  Dods  (a)  is  in  sub- 
stance the  same  as  the  present.  That  was  a  voyage 
''for  the  ports  of  Madeira,  any  of  the  Wesi  India 
islan'dsj  and  Jamaica,  and  to  return  to  London,  at 
monthly  Wages;  and  it  was  agreed  that  no  seaman 
should  demand  or  be  entitled  to  his  wages»  or  any 
part  thereof,  untfl  the  arrival  of  the  said  ship  at  the 
above-mentioned  port  of  discharge.'^  The  ship  sailed 
with  a  full  cargo  to  Madeira,  and  thence  to  Dofniniea, 
and  afterwards  to  Kingston  and  the  West  Indies,  Port 
Antonio  in  Jamaica,  and  then  proceeded  to  Martha 
J^ray,  in  the  same  island,  delivering  goods  and  taking 

<a}  S  E«8t,  500. 
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m  a  new  cargo  al  each  port  succeMivdy,  aad  eaniiag       i^sif. 
freight  in  the  first  two  stages  of  her  Toysge.    The 
ship  set  sail  from  Martha  Bray^  her  kst  port  ef  de* 
liTery  in  Jammea^  but  was  lost  on  that  her  homewmid 
voyage.    It  is  dear  that,  independently  of  any  esqpreas 
stipidaticMi,  freight  having  been  earned  at  each  peit  of 
delivery^  the  mariners  were  in  tiiat  ease  entitled  to 
wages  ]^  ratiL    The  question  wi%  were  the  nnttiueia 
entitled  to  wages  in  such  case,  notwithstanding  the 
contrery  stipulation  in  the  articles,  the  ttms  of  which 
weie>  that  '*no  seaman  &&  shall  demand  or  be  entitled 
to  hai  wages,  or  any  part  Aereof,  until  the  arrival  of 
the  said  ship  at  the  port  of  discharge,  aad  her  oaqpi 
aelivared?''    At  fint,  at  nbi  prhis,  Lord  iEifenidrou^ 
thou^t  the  stipulation  so  precise  that  the  mariner 
could  not  recover,  and  accordingly  nonsuited  the  plain* 
tiiflT;  and  tm  motion  for  a  new  trial  Ihe  court  of  Kiiq^^i 
Bench  confirmed  his  <^[iinion,  being  deady  of  opinioB 
tittt  the  stipidation  vras  express  and  pvecise;  that  an* 
less  the  sUp  arrived  in  Lomdan  the  marmers  woe  not 
entitled  to  wages.      But  in  opposition  to  this  oa0e» 
wbich  waa  decided  in  a  oomt  of  conanen  kw»  dm 
ease  of  the  JaUama  in  188S(a)  was  quoted,  in  ^rfiioh 
Lord  SkmeUf  then  judge  of  the  cosort  of  adminky, 
in  deiiveiii^  his  judgment  drew   a   distinction  be^ 
tween  tconrts  of  common  law  ani  a  court  of  eqnity, 
in  the  frAowi^g  viroids :  ^*  A  eonrt  ^of  csnsmon  kw 
works  its  way  to  short  issues,  and  confines  its  view  to 
them.    A  couit  of  equity  takes  a  more  cwnprthenaive 
view,  and  looks  to  every  connected  drcomstanoe  that 
OBght  to  infliience  its  detomination  on  the  veal  jMke 
of  ihe  case.    This  court  does  not  chum  tiie  dbaraeter 
of  a  court  of  general  equity,  but  it  is  bound  by  its  com^ 
mission  and  constitution  to  determine  the  cases  sub- 
mitted to  its  oognizance   upon  equitable  prmciplesi 

(a)  SDod0.AdiikB.5M. 
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18S4.       and  according  to  the  rules  of  natural  justice."   It  seems 
'^'^^^      to  me,  that  in  the  case  of  the  Juliana^  Lord   StaweU 
V.  misapplied  the  decision  of  Lord  Holi  in  the  Anonymous 

^^'        ease{a\  as  if  Lord  Holt  thought  the  bonds  illegal  and 
invalid ;  but  Lord  HoU  was  not  called  on  to  dedde 
that  point,  or  any  thing  more  than,  as  explained  by  Lmr- 
renee  J.  in  Appleby  v.  Dods  (i),  that  the  mariners  were 
entitled  to  recover  according  to  general  principles  of  law. 
Again,  Lord  Stowell  misunderstood  the  case  of  yip- 
pleby  V.  DodSi  in  supposing  that  that  decision  rested 
on  its  being  a  West  India  voyage ;  that  that  circum- 
stance formed  no  ingredient  in  the  judgment,  appears 
from  the  words  of  Lord  Ettenbarough: — '*The  terms 
of  the  contract  are  quite  clear  and  reasonable;   and 
though  the  reason  of  this  stipulation  was  no  doubt  to 
oblige  the  mariners  to  return  home  with  the  ship  and 
not  desert  her  in  the  West  Indies^  yet  the  terms  of  it 
are  general  and  include  the  present  case ;  and  we  can- 
not say  against  the  express  contract  of  the  parties, 
that  the  seamen  shall  recover  pro  rat&,  although  the 
ship  never  did  reach  her  port  of  discharge  named." 
That  decision  then  turned  not  on  the  nature  of  the 
voyage,  but  on  the  large  and  express  terms  of  the  con- 
tract.   As  to  Buck  V.  RawUnson  (c)  and  Edwctrds  v. 
Child  {d)f  which  are  cases  decided  in  equity,  it  is  ex- 
tremely difficult  to  learn  from  the  reports  what  were 
the  grounds  of  the  decisions ;  but  enough  appears  from 
them  for  us  to  see  that  they  were  decided  upon  prin- 
ciples of  equity,  and  not  on  any  data  binding  in  a  court 
of  law.    This  question  being  agitated  here  must  be 
decided  on  prindples  applicable  to  these  courts,  and 
as  the  clause  is  clear  and  distinct,  the  plaintiff*  ought 
not  to  recover  on  the  articles.    With  respect  to  ser- 

(a)  Ld.  Rayni.  637.  (6)  8  East,  30«. 

(c)  1  Bro,  P.  C.  137.  (d)  f  Vcm.  7f7. 
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vices  since  performed  in  the  Alexander,  it  is  admitted, 
that  the  plaintiff  is  entitled  to  recover  on  the  quantum 
meruit  count. 

Judgment  for  the  defendant  on  the  special  counts. 


Doe  on  the  demise  of  Gillett  against  Roe. 

l^ANSEL  moved  to  set  aside  a  declaration  in  eject-  A  declaration 

■^^  ment  and  the  service  thereof,  for  irregularity.  The  ^tTe^n' 

declaration  was  oi  Easter  term,  entitled  generally  (a)  of  and  conclude 

that  term,  beginning,  John  Doe,  a  debtor  to  our  sove-  minus  clauses 

reimi  lord  the  king,  comes  before  the  barons  of  his  ^  ^^^re  i  W. 
?        ,  -  °  ^  ,  1    ,    ,         ,       ,  4.  c.  39.  the 

majesty  s  exchequer  &c.,  and  concluded  to  the  damage  uniformity 

of  the  said  John  Doe,  whereby  he  is  the  less  able  to  of  process 

•^  act,  the  gene- 

satisfy  &c.     He  contended  that  the  declaration  should  ral  rules  of 

have  been  according  to  the  form  in  Reg.  Gen.  Mich.  S  ^jl^  4.  nTi5. 

W.  4.  No.  15.  [ante,  Vol.  IIL  p.  5.]    A.  B.  by  E.  F.  not  being  ap-* 

his  attorney,  complains  of  C.  D.  who  has  been  sum-  but  actions 

moned,  &c.    For  the  direction  is  general,  "  that  every  roereW  per- 

declaration  shall  in  future  commence  as  follows."    In 

Hirat  v.  Pitt{b),  this  court  held  the  old  jurisdiction  by 

quo  minus  to  be  at  an  end,  since  2  W.  4.  c.  39.  c.  14.,  the 

uniformity  of  process  act. 

Parke  B. — The  action  of  trespass  and  ejectment  id 
a  mixed  action.  Now  the  rules  of  Michaelmas  temt 
1882  are  rules  agreed  upon  by  the  judges  in  pursuance 
of  the  statute  for  the  uniformity  of  process  S  W.  4.  c. 
39.,  which  statute  is  intituled  '^  An  act  for  the  uniform- 
ity  of  process  in  personal  actions  in  his  majesty's  courts 

(a)  This  was  also  contrary  to  Reg.  Gen,  M,  3  W,  4.  No.  15.  ante,  Vol. 

HI.  p.  5. 
(byAiu$,voint.i64. 
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of  law  at  Westminster/'  Then  ^at  act  applka  to  per- 
sonal actions  only,  and  not  to  ejectments ;  the  general 
rules  which  were  framed  in  order  to  enforce  that  act 
only  cannot  have  a  larger  operation. 

Rule  refused. 


FiDGETT  against  Penny. 

A  plaintiff  A  8SUMPSIT  for  money  had  and  recmvedj  and  on 
SjSt^°  ared"^  ^^  account  stated,  brought  since  the  rules  {Regmla 
on  the  5th  Qeneroles)  of  Hilary  term  4  W.  4.  came  into  opemtson. 
.^j^^M^f  Plea  J  non  assumpsit  The  particulars  of  demapd  were 
which  was  in  fof  a  balance  of  money  due  to  the  plaintiff,  on  an  ac* 
anbe  defendant  couRt  stated  with  the  defendant  on  6  February.  The 
sought  to  give  lyjg^i  ^aa  before  the  secondary  of  Z'OfMfon  under  a 

in  evidence  a 

8abse4aept  ac*.  judge^s  order,  pursuant  to  3  &  4  IT.  4.  o.  42.  s.  17<   The 
QMOth  plwntiff  having  proved  an  ftccoi^t  stated  nfith  the  der 

Marchj  in  fi^ndant  on  6  Februarpi  sought  tp  recover  «  balance 
balance  was  ^WpU  appeared  due  to  him  thereon.  The  defendant, 
aeainst  the  on  the  Other  hand>  opened  that  on  the  10  March  another 
field,  that  as  fH^coiuit  was  stated  between  the  p^rtie#«  including  the 
wmmenced  **  iteB\8  of  the  forn^er,  and  also  a  sim  due  |roni  pUintilT 
after  the  new  to  defendant,  which  turned  the  balance  duQ  agai9&t  th^ 
ff flS4W^4.  plaintiff-  ^or  the  plaintiff, Reg.  Gen.  Hil  4  W.  4.  re- 
came  into  latlng  to  pleadings  in  assumpsit.  No.  1.  [see  pp.  m.  xv. 
tKfendant  In  this  Vol.]  having  been  cited,  it  was  objected  that 
co^ild  not  the  defendant  eould  not  give  the  second  aeeount  stated 
second  ac-^^  1^  evidaioe,  under  the  general  issue  non  aaaumpsH,  and 
count  stated,  ||je  secondary  having  ruled  accordingly,  the  plaintiff 
non  assumpsit  had  a  verdict  for  the  balance  due  on  the  first  account 
shiuld 'Jive  ^^^^^^  ^1*  liberty  to  the  defendant  to  move  to  set  it 
pleaded  pay-  aside,  and  enter  a  verdict  for  the  defendant.  A  nik 
^nt  or  a  se  -  j^j^yj^g  j^^^^^  obtained  according  to  the  leave  rMerved, 
and  also  for  a  new  trial. 


iH  TUB  FovETH  Yeab  09  WILLIAM  IV.  ttil 

Buii  who  was  to  show  cause  was  stopped  by  the       IBSk 
court :  who  called  on  ^^^^~^ 

FlDOBlT 

V. 

Heaton  to  support  the  rule.  The  general  issue  m  fact  Pennt. 
denied  the  particulars  of  the  plainttiTs  demand*  The 
second  account  stated  showed  that  at  the  time  of  the 
action  brought,  the  plaintiff  had  no  right  of  action 
against  the  defendant  on  the  first  account  stated,  which 
he  relied  on.  Then  it  should  have  been  received  iq 
evidence.  If  this  be  otherwise,  the  plaintiff  may  always 
rely  on  the  first  account  stated,  in  which  the  balance  is 
in  his  favour,  notwithstanding  a  series  of  subseqi^ent 
accounts,  on  which  he  is  a  debtor. 

Lord  Lyndhurst  C.  B. — The  day  in  the  declaration 
is  immaterial,  but  the  particulars  of  demand  fix^d  the 
time  when  the  first  account  was  stated,  and  showed  the 
defendant  that  the  action  was  brought  on  that  account* 
The  plaintiff  then  had  a  clear  cause  of  action,  to  which 
the  defendant  set  up  as  an  answer,  that  on  a  subsequent 
account  stated,  including  the  former  items,  the  balance 
was  in  his  favour.  Then  payment  might  have  been 
pleaded  (a),  or  if  the  new  items  did  tiot  form  part  of  the 
account  stated,  they  were  a  distinct  demand  oi)  the  de- 
fendant's part,  which  might  have  formed  the  subject  of 
a  plea  of  set-off.  But,  since  the  ^les  of  Hilary  term 
there  is  no  answer  to  this  action,  under  the  plea  of  non 
assumpsit. 

Alberson  B. — The  defence  on  the  second  account, 
was  either  on  the  ground  of  payment  or  a  set-off,  neither 
of  which  could  be  given  In  evidence  under  the  general 
issue. 

GuRKEY  B.  concurred. 

Rule  discharged. 

'     (a)  See  fUg,  Ocfi.  Htl.  4  W.  4.  Pleading  fai  AssampsH  I.  No.  f. 
U  U  2 
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1884. 

Jacobs  against  Phillips. 

The  trial  of  a  A    RULE  had  been  obtained  by  FoUeii  for  dis- 

cause  was  charging  a  certificated  bankrupt  out  of  custody, 

order  of  a  on  an  attachment  for  non-payment  of  costs.     The  foK 

Tos  onlhi  lowing  appeared  on  the  affidavits:— This  action  (case 

defendant's  for  an  excessive  distress)  had  been  called  on  for  trial 

oSSi  at  the  GuiUhaU   sittings  on  the  23  December  last, 

of  his  paying  when,  in  consequence  of  the  absence  of  a  necessary 

his  costs  of  witness  on  behalf  of  the  said  defendant,  the  trial  was« 

the  day.   The  j^y  Qj^gr  of  nisi  prius,  postponed  till  Hilary  term,  on 

prius  was  payment  of  the  costs  of  the  day  by  the  defendant. 

wu^*and^thl  Those  costs  were  shortly  afterwards  taxed  at  the  sun 

cosuwere  of  131/.  9^.,  upon  an  affidavit  of  the  plaintiff^  and  a 

which  the  de-  clerk  of  the  plaintiff's  attorney,  that  fifteen  witnesses 

fendant  be-  ^^re  subpoenaed  and  in  attendance  on  the  part  of  the 

came  bank-         ,..rt,r»ii  i         -....  i  <■« 

rupt.  Held,  plaintiii.  The  order  of  nisi  pnus  was  made  a  rule  of 
^sch'a  ed"bv  ^^^^^  '^^  Hilary  term,  and,  by  an  order  of  a  baron, 
his  certificate  made  on  application  of  the  plaintiff  on  28  January^ 
inierlocQtory  ^^  *"*^  ^^^  postponed  until  the  costs  of  the  day 
costs  so  ascer-  should  be  paid  by  the  defendant,  pursuant  to  the  rule 

tained  before       ^ 

the  bank-  of  COUrt. 

™P^^y*  On  24  January  a  fiat   in  bankruptcy  was  issued 

bankrupt  can-  against  the  said  defendant,  tmder  which  he  was  de- 

cha^ed^from    cla^^^d  a  bankrupt.  The  defendant  was  taken  into  cus- 

arrest  for  a      tody  on  or  about  the  21  Aprils  upon  and  by  virtue  of 

by  Ws  crriU^^    an  attachment  issued  out  of  this  court  for  non-pay- 

cate,  till  it  has  ment  of  the  said  sum  of  131/.  9«.;  a  previous  demand 

pureuanTto      thereof  having  been  made  from  him.    The  defendant 

G  G.  4.  c.  16.  had  obtained  his  certificate  duly  granted  to  him  under 

the  said  fiat,  bearing  date  22  Aprils  and  confirmed 

by  the  Court  of  Review  in  bankruptcy  on  17  May. 

The  usual  summons  having  been  taken  out  for  the  dis* 

charge  of  the  bankrupt,  Baron   Gumey  declmed  to 
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make  an  order^  giving  leave  to  the  defendant  to  apply 
to  the  court. 

Hutchinson  showed  cause.  First,  as  it  does  not  ap- 
pear that  the  certificate  is  inrdled  of  record  according 
to  6  G.  4.  c.  16.  s.  96.,  the  plaintiff  has  no  knowledge  of 
its  existence. 

Folieti  contra.  By  sect.  121  and  126  the  bankrupt 
is  entitled  to  his  discharge  on  the  certificate  being 
"signed  and  allowed."  The  arrest  may  take  place 
immediately  after  the  allowance,  and  before  inrolment 
would  be  possible.    The  allowance  is  here  sworn  to. 

Lord  Lykdhurst  C.  B.— By  6  G.  4.  c.  16.  s.  126., 
in  cases  where  a  bankrupt  is  taken  in  execution  or 
detained  in  prison  ona  judgment  obtained  before  allow- 
ance of  hb  certificate,  a  judge  may  order  his  dis- 
charge, on  the  producing  his  certificate  (a).  It  does 
not  appear  to  me  that  the  defendant  is  in  a  different 
situation  from  that  in  which  he  would  be  called  on  to 
produce  his  certificate.  Now  we  could  not  read  it,  if 
produced,  till  it  had  been  inrolled ;  and  the  affidavits 
are  only  a  substitute  for  that  necessary  production. 
Enlarge  the  rule  till  the  document  is  inrolled.  If  our 
decision  is  in  favour  of  the  defendant,  he  will  be  enti- 
tled to  his  discharge  immediately  on  the  inrolment 
taking  place. 

It  being  agreed  to  argue  the  main  point  in  the  inte* 
xim, 

Hutchinson  proceeded  to  show  cause.  By  sect.  121 
a  bankrupt  is  only  discharged  by  his  certificate  from 

(a)  Seo  Kowen  ▼•  Colman,  Buck,  5;  Baker's  ease,  Stra.  1159 ;  £r  parte 
Parftcr,  5  Yes.  534.       .  l        , 
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ISM  an  debts  due  by  him  when  be  became  bankrapt,  audi 
from  "all  claims  or  demands  made  by  this  act  piofaUe 
under  the  commission."  Sect.  126  is  to  the  same 
PaitLiM.  eflfeet.  The  right  of  the  creditor  to  proTe,  and  of  the 
baidLrupt  to  be  discharged  under  the  commisnoD,  are 
eo-eztetisiye(a).  Is  it  a  ''claim  or  demand*'  made 
provable  under  his  commission  by  6  G.  4.  e.  1&! 
There  are  no  words  in  that  act  like  those  in  7  G.4. 
e.  57.  a*  OO.,  and  by  which  an  insolvent  debtor  is  re- 
lieved from  imprisonment  for  eoiis  with  respect  to 
which  he  shall  have  become  entitled  to  the  benefit  of 
the  act  (b).  Discharges  of  bankrupts  are  governed  by 
sect.  ISl ;  now  the  words  in  that  section  "  daims  and 
demands/'  refer  to  such  claims  and  demands  only  as 
might  ultimately  have  become  debtsi  eg*,  bonds  &c. 
payable  at  a  future  day,  and  annuitiesi  the  vahieof 
which  can  be  ascertained,  though  only  payable  at  fu- 
ture times. 

Then,  can  these  costs  be  said  to  be  a  debt  within 
sect.  ISl.  "due  by  the  defendant  when  he  became 
bankrupt/'  for  which  an  action  could  have  been  main- 
tained against  him,  or  on  which  a  fiat  could  have  is- 
sued against  him  ?  It  is  not  such  a  debt,  unless  a  fiat 
could  have  issued  on  it  against  him.  Several  eases 
establish  that  no  action  can  be  maintained  on  an  order 
of  court  for  payment  of  costs  on  an  interlocutory  pro- 
ceeding! Emerson  v.  La$hley{c\  Fry  y.  Malcolm  {J)' 
So  no  action  will  lie  for  interest  and  costs  payable  by 
a  decree  of  a  court  of  equity ;  Carpenter  v.  Thorn- 
ton{e)*  Ex  parte  Stevenson  {/)  goes  further,  and 
decides  that  tailed  costs  on  a  judgment  as  in  case  of 
a  nonsuit,  under  a  rule  of  court,  do  not  constitute 

(«)  Pa*  JLord  Hordwieke,  1  Atk.  119 ;  1  Deacon's  Bank.  Imw,  596. 
(6)  See  lect  50.  (c)  2  H.  Bla.  251.  (d)  4  Taunt  705. 

(e>  S  Bar.  Ac  Aid.  5S. 
(/)  1  Mont  &  M'Artbnr,  S6f ,  ShadweU  V.  C. 
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a  petftioiiltig  cr^ditot's  debt^  iuoh  eoste  being  irec6Ye)r*  1884. 
able  mily  by  attachment  in  the  nature  of  an  execution*  • 
But  It  win  be  argued,  that  the  order  in  this  case 
was  founded  on  an  agreement  between  the  parties  {a). 
An  agreement  is  a  compacti  an  accord  of  the  parties  i 
whereas  the  plaintiff  made  every  olyeotion  in  his 
power  to  the  postponement  of  the  cause*  That  erent 
took  place  against  his  wiU,  and  to  his  injury.  Nor 
does  the  order  of  the  court  amount  to  more  than  in- 
demnifying him  for  his  costs  Incurred  in  fruitless  at« 
tendance  on  that  day.  This  subsequent  attempt  to 
enforce  the  order  by  attachment  will  not  be  said  to 
amount  to  an  agreementi  How  could  it  be  declared 
on  as  such?  In  Rilep  v.  Bffme{b)i  the  defendant 
had  agreedj  on  good  consideration^  mx*  the  compromise 
of  an  action  against  him  for  libel,  to  pay  what  should 
be  found  due  for  the  plaintiff^s  costs.  The  master's 
allocatur  operated  as  an  award,  and  the  amount  might 
have  been  proved  under  the  commission.  That  deei^ 
sion  turned  on  the  agreement  made  in  pursuance  of 
the  compromise.  In  Rex  v.  Edwards  {c)  the  attach- 
ment issued  for  a  debt  from  the  defendant  to  his  em- 
ployer Longf  existing  before  the  bankruptcy.  So  in 
Est  parte  Eieke^  in  re  Harper  («0,  there  were  two 
sums  due  before  the  bankruptcy,  to  which  the  costs 
recovered  attached  themselves.  [AtdereonB.  Had 
that  ease  occurred  now,  it  would  have  fallen  widiin 
the  express  words  of  6  6.4.  c.  16.  s.  38.]  Ex  parte 
ItUl{e\  iti  which  Lord  Chancellor  Eldon  reviewed  all 
the  previous  eases,  also  shows,  that  the  principle  on 

.  (a)  Ib  BmiA  r,  WhdUy,  t  Bm.  &  Pol.  489>  it  w ai  held  that  astompiit 
wooU  lie  on  m  agfeement  between  the  parties  to  a  suit  in  Chancery  to 
pay  a  solicitor's  biU,  which  had  been  made  a  rule  of  that  court. 
(&)  9  Barn,  k  Adol.  779. 

(c)  9  Bam.  &  Cress.  d52. 

(d)  1  Qlyn  &  Jam.  261.  (e)  11  Ves.  646. 
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1834.  which  the  courts  have  acted  is,  that  the  costs,  bdng 
•merely  accessorial  to  the  debt,  are  so  incorporated 
with  as  not  to  be  separable  therefrom  by  the  banktupt's 
discharge  from  it,  so  as  to  make  him  liable  for  them 
after  that  event.  Here  the  cause  is  still  pending; 
whereas  in  those  cases  the  costs  were  incurred  in  pro- 
secuting claims  barred  by  certificates.  In  no  case  has 
a  bankrupt  been  discharged  under  his  certificate  from 
payment  of  costs,  unless  they  were  consolidated  with, 
or  accessorial  to  some  debt  or  claim  proved  or  provable 
under  his  commission. 

Fottett  contrcl.  There  is  no  necessity  to  decide  that 
this  is  such  an  agreement  as  would  support  an  action. 
It  is  argued  that  a  bankrupt's  certificate  has  not  efli- 
cacy  to  discharge  him,  unless  in  the  case  of  a  debt  on 
which  an  action  could  be  maintained ;  but  many  daims, 
which  could  not  be  enforced  at  law  as  debts,  nuiy  be 
pcoved  under  his  commission,  and  barred  by  his  certifi* 
cate(a).  The  rule  is,  that  if  there  be  any  demand  meer'' 
iained  or*  completed  before  the  bankruptcy,  which  the 
bankrupt  might  have  been  compelled  to  pay,  he  is  dis^ 
charged  from  it  by  his  certificate,  whether  the  remedy 
against  him  was  at  law  or  in  equity,  or  only  by  attach* 
ment  in  either  jurisdiction.  Now  in  this  case  the  taxa- 
tion of  costs  and  allocatur  were  before  the  bankruptcy. 
There  is  a  plain  distinction  between  such  a  debt  as 
would  be  sufiicient  to  support  a  commission,  and  a  debt, 
claim  or  demand,  which  by  the  bankrupt  laws  might 
be  proved  under  it,  and  would  be  barred  by  a  certifi-r 
cate :  for  though  the  first  must  be  a  legal  debt,  many 
demands  of  a  different  nature  might  be  proved  imder  a 
commission.  That  is  the  ground  taken  by  Mr.  Abbaii 
in  argument,  and  acted  on  by  the  court  in  Ex  parte 

(a)  See  s.  50—58, 
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Charles  (a)^  where  it  was  held  that  damages  recovered 
against  a  defendanti  who  between  verdict  and  judg- 
ment  committed  an  act  of  bankruptcy,  did  not  form  a 
good  petitioning  creditor's  debt,  whereon  to  found  a 
commission.  The  present  Lord  Henley,  in  hi^  Bank-^ 
rupt  Law(b\  says,  ''  The  petitioning  creditor's  debt 
must  be  a  debt  at  law.  Therefore  the  assignee  of  a 
bond  cannot  be  a  petitioning  creditor."  For  the  same 
reason  one  partner  cannot  sue  out  a  commbsion  against 
another  on  any  debt  arising  out  of  a  partnership  trans- 
action (c).  In  Gregory  v.  HurriU{d),  the  question 
was,  whether  a  debt,  barred  by  the  statute  of  limita- 
tions at  the  time  of  issuing  the  commission,  w|is  such  a 
debt  as  would  support  it.  Continuances  had,  after  the 
issuing  the  commission,  been  entered  on  the  roll,  in  an 
action  commenced  against  the  bankrupt  more  than  six 
years  before.  The  debt  was  provable  under  the^  com- 
mission, and  barred  by  the  certificate,  and  the  court  of 
Common  Pleas,  on  a  case  sent  for  their  opinion  by 
Lord  Eldon,  held,  that  it  would  be  a  good  petitioning 
creditor's  debt.  The  I^ord  Chancellor,  being  satisfied 
with  that  opinion,  sent  another  case  to  the  court  of 
King's  Bench,  who  held  that  it  was  not  such  a  debt  as 
would  support  the  commission,  and  the  cause  was 
afterwards  decided  according  to  that  opinion.  Again, 
proof  may  take  place  in  respect  of  legacies,  assessed 
taxes,  church  and  highway  rates  {e\  though  no  action 
would  lie  for  them. 


1834. 


Jacobs 

V. 
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(a)  14  East,  SlO.  relied  on  in  Walker  v.  Bama,  1  Mar^b,  546 ;  5 
Tavnt.  778y  S,  C, ',  and  see  since  6  Geo,  4,  c.  16.  s.  56;   in  BirS  ▼.  MoreaUt 
^4  Bing.  57;  Atwood  t.  Partridge,  id.  909;  Boorman  v.  Nothf  9  B.  &  C. 
145. 
(()  5d  edit.  p.  4i. 

(c)  Deacon's  Bankrupt  Law,  Vol.  I.  88. 

(d)  3  Brod.  &  Bing.  212;  S.  C.  1  Bing.  324;  an4  finally,  5  B.  £(  Ci 
341 ;  see  also  Tmfkr  t«  Hipkini  and ▼.  Gresary,  5  B.  £(  Aid.  489. 

(e)  Ueolej'a  Banknipt  Law,  3d  ed.  102 ;  1  Dcmod,  223, 301* 
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1884.  The  test  then,  wheiher  a  bankrtipt  is  discharged  by 

*^"*^^  his  certificate  as  to  a  particular  demand^  is  not  wheAer 
t.  an  actioitf  eould  be  supported  for  it,  but  whedwr  bs 
PfiiLtm.  anKittnt  Is  liquidated  and  ascertained  before  the  bank- 
ruptcy* For  if  it  is,  and  could  then  be  enforced  in  any 
manner  whatever^  there  is  no  case  which  impugos 
the  position  that  it  is  provable^  and  that  the  certificate 
operates  as  a  discharge.  The  policy  of  the  bankrupt 
laws  is  to  free  the  bankrupt  from  alibis  liabilltiea^  after 
be  has  gtfen  up  all  his  property.  In  every  case,  wheie 
a  bankrupt's  certificate  has  been  held  not  to  discharge 
him  from  payment  of  costSi  the  judgment  has  not  been 
signed  or  costs  taited  before  the  bankruptcy  (a).  So 
in  cases  of  damages  recovered  in  actions  of  tort,  the 
question  has  beeUi  whether  the  verdict  was  obtmioed 
before  or  after  the  act  of  bankruptcy;  and  though  JSr 
parte  Charki  shows  that  damages  recovered  in  tort  do 
not  form  a  good  petitioning  creditor's  debt,  if  an  act  of 
bankruptcy  intervene  before  judgment  signed,  it  does 
not  show  that  they  might  not  be  proved  under  the 
commission,  or  be  barred  by  the  certificate.  In  JEx 
.  parte  HiU{b)  the  verdict  as  well  as  the  judgment  was 
after  the  act  of  bankruptcy ;  and  Lord  EUkm  decided, 
that,  whether  they  were  obtahied  for  an  antecedent  debt 
by  contract  (c),  or  for  mere  damages  in  torti  the  costs 
could  not  be  proved  as  a  debt  under  the  commission. 
That  was  so  held,  because  the  costs  were  not  liquidated 
or  ascertained  at  the  time  of  the  bankruptcy,  so  as  to 
be  provable  under  the  commission  (cf).  [Lord  Lynd- 
hurst  C.  B.  Without  question  costs  are  barred  by  a 
certificate,  when  connected  with  a  provable  demand  > 

(a)  See  cases  cited,  ante,  657,  n.  (a) ;  and  Wybome  r.  JRms,  S  Taont.  68 ;  1 
Rose  B.  C.  lit  S.  C. 

(6)  11  Ves.  646. 

(c)  Wautt  T.  Pringle,  t  New  R.  IM. 

(ti)  dee  Etpsitf  T9id,  on.  Lord  Keeper  HenUy,  as  stuted  il  Yt%64$t 
€52.      ' 
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for  instance,  where  £he  cause  of  action  is  in  contrftct^ 
and  the  verdict  bas  been  obtained  before,   but  the 
costs  are  not  taxed  or  jndgment  signed  till  after  the 
bankruptcy  (a).    This  is  a  case  of  interlocutory  costs.] 
It  is  here  submitted  for  the  bankrupt,  that  where  the 
amount  of  a  pecuniary  claim  is  ascertained  before  the 
bankruptcy,  it  is  barred  by  the  certificate,  whateyef 
may  be  the  means  of  enforcing  it.    The  cases  of  die* 
obeying  a  subpcena,  or  any  matter  of  a  criminal  naturoi 
would  be  different  (6).    Nor  b  the  argument  affected 
by  the  cases  which  decide  that  an  action  will  not  lie 
on  an  order  at  law  for  costs,  or  on  a  decree  to  the  same 
effect  in  equity.    It  has  been  attempted  to  argue^  from 
Carpenter  ▼•  Thornionic)y  that  because  a  specific  sutti^ 
awarded  to  a  party  by  a  decree  of  a  court  of  equity, 
upon  equitable  considerations  only,  could  not  be  reco« 
Tered  at  law,  it  was  not  provable  under  a  commis^oa 
against  the  defendant;  but  equitable  debts  and  demands 
are  constantly  proved,  and  in  that  case  the   demand 
being  of  a  sum  ascertained  before  the  bankruptcy,  was 
clearly  provable.     Again,  though  partners  have  not  m 
general  a  remedy  against  each  other  at  law,  yet  if  one 
files  a  bill  against  another,  and  has  a  decree  against 
him  for  a  sum  of  money,  though  no  action  would  lie 
against  him  to  recover  it,  it  is  clearly  provable  under 
his  commission.     In  cases  of  bankruptcy,  of  a  collection 
of  taxes,  &c.,  though  the  inhabitants  would  be  bound 
to  pay  the  taxes  again,  no  action  would  lie  by  them. 
[^Alderson  B.  In  such  cases  there  was  generally  a  re- 
medy against  the  party's  goods,  which  are  made  re^ 


1834f. 

jACdBS 
PSltLtPSi 


(a)  See  1  Deacon's  fiankrapt  Law,  $77 ;  Ex  parte  Haynet  and  Pouchef, 
1  Gl^n  &  J.  107.  385;  Beeston  ▼.  WhiU,  7  Price,  409 ;  Jamaon  v.  Camp- 
5eU,  1  B.  &  Aid.  S50 ',  S.  C.  in  Error,  1  Biog.  320;  DinudaU  ▼.  Eames,  t 
Brod.  &  B.  8. 

(6)  See  Rex  ▼.  DavU,  9  £ast,  $18;  and  see  1  0eacoD,  6fS. 

(c)  5B.&AId.5S. 
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sponsible  in  the  first  instance.  Is  there  any  instance 
where  the  remedy  b  only  against  his  person,  in  wludi 
the  demand  has  been  proved  and  the  party  discharged?] 
In  Carpenter  v.  Thamian  no  remedy  could  exist  against 
the  goods.  So  in  all  equitable  demands,  which  axe 
clearly  provable,  though  the  only  remedy  in  equity  is 
in  personam.  Besidesi  a  bankrupt  may  in  several  cases 
be  entitled  to  be  discharged  under  the  certificate,  from 
A  demand  not  provable  under  the  commission.  Rex 
v.  Taeker{a). 

Lord  Keeper  Henley's  decision,  as  stated  by  Lord 
Eldon  in  Ex  parte  Todd{b\  was,  that  after  nonsuit  in 
ejectment,  before  a  bankruptcy,  the  nonsuit  was  nothing, 
and  there  was  no  demand  at  law  by  the  defendant  for 
costs  till  judgment,  which,  being  after  the  bankruptcy, 
there  was  not  a  debt  at  the  date  of  the  commission,  and 
the  costs  of  the  nonsuit  could  not  be  proved.    That 


(a)5M.&S.508.  It  U  added  in  Lord  Hmley'i  Boiifcrupt  Lm^  Sd  ed. 
p.  413.  that  it  may  be  iuferred,  as  well  from  the  judgments  of  Lord  "Eidtak 
in  £r  parte  Hill,  11  Ves.  646 ;  and  Sir  John  Ltaeh  in  £x  parte  Bayna  and 
Paudur^  1  Glyn  &  J.  S86.  as  from  serera!  other  decisions  there  cited,  tIs. 
SeoM'9,Ambrm,^lAM%.9lt$'j  DimMUfev.  £cimes,SBr.5cB.8;  HeUn^v. 
impey  1  Bing.189;  ExparteHaynet,  IGI.  &  J.  107;  fitaii^ordv.FeeCe.Cowp. 
138 ;  on  the  point  that  the  costs  of  all  proceedings  in  an  action  on  cemtrmctM 
which,  for  want  of  a  previous  verdict,  are  not  provable  under  the  commis- 
flion,  are  jet  barred  bj  the  certificate,  together  with  the  original  debt.  Hie 
learned  author,  however,  adds,  that  the  coses  last  cited  cannot  be  reconciled 
with  Wallm  v.  Bona,  1  Marsh,  346;  5  Taunt.  778;  and  ifaiweU  v.  Therw- 
^oodf  7  B,  &  C.  705.  In  JBsr  porle  Haynu  and  PoticAcr,  1  Gljfn  and  J. 
386*  the  Vice  Chancellor  (Leoc^)  states,  as  the  result  of  the  aotfaorities, 
that  on  bankruptcy  between  verdict  and  judgment,  in  an  acdon  on  cmHrmct, 
the  costs  de  Incremento  are  provable,  Umg  (y  ih^  v§rdict  ineorpormUd  wUk  At 
extttuigdekt,  though  notoioeiiamed  tnamminC  until  thejudgment:  distingoishing, 
(sajs  the  editor  of  the  Sd  edition  of  Fcsey's  Reporto,  11th  vol.  652,)  in  that 
respect  the  case  of  a  verdict  in  tort,  and  adoptuig  Lord  EldonU  condosioD, 
that,  even  in  contract,  if  the  verdict  be  after  the  bankruptcy,  the  oo^ts  are 
hot  provable;  but  inclining  strongly  to  the  opmion  that  they  are  in  th«t 
case  barred  by  the  certificate,  together  with  the  original  debt. 

(b)  11  Vdk  651. 
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turned  on  their  amount  not  being  ascertained  before       18S4u 
the  bankruptcy,  and  was  acted  on  in  Ex  parte  HilL 
[BoUand  B.  In  Hastoell  v.  Tharowgood{a)  a  cause  and 
all  matters  in  difference  were  referred  at  nisi  prius  to 
an  arbitrator,  who  found  a  sum  of  money  to  be  due 
from  the  plaintifi^  the  bankrupt,  to  the  defendant,  and 
ordered  it  to  be  paid  to  the  defendant  accordingly. 
The  bankruptcy  happened  before  the  costs  were  taxed, 
or  judgment  of  nonsuit  signed ;  and  it  was  held  that  the 
taxed  costs  could  not  be  proved  under  the  commission^ 
and  that  the  bankrupt  was  not  discharged  as  to  that 
debt  by  his  certificate.    There,  the  costs  were  not  com«> 
pletely  ascertained  by  taxation  until  after  the  bank- 
ruptcy.     Here,  as  the  costs  were  taxed  b^ore  the 
bankruptcy,  neither  that  case  nor  sect.  58  of  6  Geo.  4. 
c.  16.  (b)  apply.    In  Ex  parte  Eicke  (c)  the  bankrupt 
was  held  discharged  from  costs  taxed  before  the  bank- 
ruptcy, though  no  action  could  have  been  maintained 
for  them.    Nor  is  Ex  parte  Stevenson(d)  an  authority 
against  the  discharge  of  this  bankrupt,  for  it  is  admitted 
that,  in  order  to  support  a  commission,  a  petitioning 
creditor's  debt  must  be  a  legal  debt.    [Lord  Lyndhurst 
C.  B.    The  allocatur  seems  to  have  ascertained  the 
amount  of  costs  in  this  case.    The  question  is  of  very 
great  importance,  and  we  will  consider  it,]  On  another 
day  judgment  was  delivered  as  follows : — 

Lord  Lyndhurst  C.  B. — We  have  considered  this 
question,  and  are  all  of  opinion  that  the  bankrupt  is 
entitled  to  his  discharge.  We  have  come  to  this  con- 
clusion, not  at  all  on  the  ground  that  there  was  an 
agreement  between  the  parties.  Taking  all  the  cir- 
cumstances into  consideration,  we  think  that  no  such 
agreement  existed;  but  we  think  that  there  was  an 

(a)  7  B.  &  Cr.  705.  (e)  1  Glja  &  J.  t61. 

(h)  First  made  law  by  6  Gto.  4.  c.  16.  (d)  1  Mont  &  M»  t6t. 
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1884^  The  assignment  of  the  October  previous,  which 

^'^v'^^  proved,  made  out  a  complete  title  in  the  pkintiff,  and  it 

^^*'  was  not  sought  to  show  that  the  reversion  was  takm 

KiHssr.  out  of  him.    The  court  then  called  on 

Lla^  and  WeUby  to  support  the  rule.  The  &ct 
of  the  existence  of  a  second  conveyance  appeared  on 
cross-examination  as  to  the  consideration  of  the  first. 
It  also  then  appeared  that  that  second  conveyance  was 
in  courts  and  the  refusal  to  produce  it,  on  the  ground 
of  its  being  one  of  the  plaintiff's  tide-deeds,  made 
secondary  evidence  of  it  inadmissible.  [Lord  Lyndr 
hurst  C.  B.  The  plaintiff's  attorney  could  not  be  asked 
as  to  the  contents  of  his  client's  deed,  for  he  had  no 
right  to  give  evidence  upon  the  subject.  Had  the  de- 
fendant any  witnesses  of  his  own  in  court  to  prove  those 
contents?  AUerson  B.  If  no  witness  was  tendered  by 
you,  no  real  question  could  be  raised.]  It  does  not 
appear  necessary  that  on  a  question  of  the  admissibility 
of  proposed  evidence  tendered,  its  particular  nature 
should  bcl  stated.  No  such  question  was  asked  as  to 
the  parol  evidence  offered  in  Edwards  v.  Buchanan  (a). 
[Lord  Lyndhurst  C.  B.  I  am  not  satisfied  that  there 
was  evidence  that  the  second  deed  related  to  the  de- 
mised premises.  The  plaintiff**s  attorney  put  in  a  deed 
which  established  the  plaintifi^s  title.  He  then  ad- 
mitted he  had  in  court  another  deed  belonging  to  the 
phuptiff  relating  to  the  same  property;  but  how  could 
that  appear  i  The  plaintiff  was  not  bound  to  produce 
that  deed.]  Secondary  evidence  of  its  contents  was 
therefore  admissible,  though  no  notice  to  produce  it  was 
proved.    Roe  v.  Harvey  (b)  applies,  where  Lord^iUmi^- 

(a)SBar.&Adol.788. 

(6)  4  Burr.  t484;  Tata  J.  differed  from  Lord  Mantfitld  and  the  rest 
of  the  court,  sajring,  that  the  fact  of  the  oonTeyance  comiug  oat  oa  crm9- 
eiaminalloii  ooold  make  no  difierenoe,  the  plamtiff'i  cousscl  were  not 
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field  principally  laid  stress  on  the  plaintiflTs  refusal  to       1834. 
produce  a  conveyance  which  was  in  court,  and  sud,  the      ^^'^^ 

obliged  to  produce  the  deed,  for  no  roan  coold  be  obliged  to  produce  evidence        KlNSBT. 

agminst  himself.    The  only  consequence  of  a  notice  to  produce  would  hare 

been,  the  admission  of  inferior  evidence.  And  WiUm  J.  said, "  parol  evidence 

coold  not  be  given  bj  the  party  who  had  tfie  deed  in  bis  power  and  refused 

it,  though  it  might  by  the  adverse  party.    It  is  reasonable  that  if  one  party 

is  ill  possession  of  a  deed,  and  refuses  (aftv  fraper  notice)  to  produce  it,  the 

other  side  should  be  admitted  to  prove  the  contents  by  inferior  evidence.*' 

Mr.  PhiUippi,  after  stating  Roe  v.  Harvey  in  his  Law  of  Evidence,  (vol.  t. 
497,  6tb  edit)  says,  **  Upon  this  case  it  may  be  observed,  that  the  fact  of 
Haldame  (one  of  the  lessors  of  the  plaintiff)  having  conveyed  away  all  her 
interest  to  Urry,  {Thomu  Urry,  another  lessor  of  the  plaintiff  on  a  several 
demise,)  seems  to  have  been  assumed  as  satisfactorily  proved ;  but  from  the 
opinion  of  Mr.  Justice  Yates,  which  seems  the  better  opinion,  it  may  be 
collected  that  there  was  no  legal  proof  of  any  conveyance  of  title  out  of 
Haldame,  and  that  the  answer  of  the  witness,  (vix,  that  Mrs.  ^.  had,  before 
(he  day  of  the  demises  in  the  ejectment,  conveyed  away  her  ioterast  in  the 
premises  to  Mr.  Thomat  Urry,  i.  e.  the  other  lessor  of  the  plaintiff,  and  that 
the  deed  was  in  court,)  was  as  inadmissible  in  evidence  on  the  cross>exami* 
nation  as  it  would  have  been  on  the  examination  in  chief."  He  adds,  '*  the 
true  objection  to  such  evidence  is,  that  the  witness  was  speaking  to  the  con- 
tents of  a  deed,  when  there  had  been  no  notice  given  to  produce  the  original, 
and  it  does  not  appear  to  be  a  sufficient  answer  to  say  tiiat  thle  deed  is  in 
court ;  for  if  the  party  had  received  a  regular  notice  to  produce  it,  he  might 
come  prepared  with  evidence  to  repel  any  inference'  which  the  production 
of  the  deed  might  have  raised  against  him." 

Mr.  PkUUppe  also  cites  Doe  d.  Wartney  v.  Grey,  1  Stark.  N.  P.  C.  S83 ; 
where  the  notice  to  produce  having  been  served  too  late  before  the  trial,  it 
was  attempted  to  enforce  tiie  production  of  the  required  lease,  by  stating 
the  admission  of  the  defendant's  attorney  that  morning  in  the  hall,  that  he 
had  it  witli  him.  But  Scarlett,  for  the  defendant,  objected,  citing  Eiall  v. 
Pm^trirfgf,  where  witness  <  ha vuig  admitted  be  bad  a  lease  in  his  pockety 
Lord  Kenyan  raled  that  he  need  not  produce  it,  and  that  it  was  incumbent 
on  the  other  side  1o  give  notice  in  time,  in  order  to  give  an  opportunity  if 
predueing  the  attetting  wUneu ;  and  Lord  EUenborough  held  the  evidence 
inadmissible,  the  defendant  not  having  received  proper  notice;  and  see 
Coofc  V.  Heam,  Moody  &  Rob.  SOt ;  Bevan  v.  Water,  M.  &  Malk.  f 55. 

Mr.  Starhie,  in  his  woric  on  Evidence,  Vol.  I.  2d  edit  350,  n.  after  citing 

IW  V.  Grey  and  Roe  ▼.  Harvey,  observes  on  thelatter,  "  It  would  probably 

now  be  held  that  the  evidence  was  sufficient,  since  it  seems  to  be  dear  that 

the  statement  on  cross-examination  was  not  admissible  in  evidence  to  prove 

VOL.  IV.  XX 
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18S4.  want  of  notice  was  no  objection,  because  th^y  had  the 
deed  in  court.  There  was  parol  evidence  enough  in 
the  cause  to  show  that  the  title  was  varied  by  the 
original  deed.  [Lord  Lyndhurst  C.  B.  If  that  evidence 
was  properly  received,  it  gave  the  defendant  a  right  to 
address  the  jury  on  the  presumption  arising  againat  the 
plabitiff  from  his  withholding  the  deed,  and  if  they 
thought  that  fact  affected  the  plaintiff's  case,  they 
might  have  given  the  defendant  a  verdict.  Lord 
Mat^field  says,  in  Roe  v.  Harwy^  that  in  a  civil  case 
the  refusal  by  parties  after  proper  notice  to  produce 
evidence  which  may  prove  against  themselves,  will  be  left 
by  a  court  as  a  strong  presumption  to  the  jury  (a).] 
The  learned  baron  having  delivered  his  opinion  on  the 
evidence,  it  seemed  most  fit  not  to  address  the  jury. 
It  might,  however,  be  assumed  from  the  other  facts, 
that  the  second  deed  altered  the  whole  title.  [Alder- 
eon  B.  In  jRoe  v.  Harvey  there  were  eeveral  demises 
by  Mrs.  Haldane  and  Tkofnas  Urry;  the  evidence 
proffered  was  a  conveyance  by  the  former  to  the  latter, 
then  it  was  reasonable  that  parol  evidence  should  be 
admitted  of  that  conveyance;  the  title  was  proved  to  be 
in  Urry.  Yet  the  court  upheld  a  nonsuit,  which  m 
fact  affirmed  that  there  was  title  in  neither.  It  is  a 
strange  decision.  Lord  Lyndhursi  C.  B.  All  that  can 
be  taken  at  the  utmost  to  be  decided  by  Roe  v.  Harvey 
is,  that  the  non-production  of  a  deed  by  the  owner  or 
party  in  a  cause  when  called  on,  is  a  subject  of  strong 

ft  oonvejaiiM ;  wad,  ooMeqaentlj,  that  the  titJe  under  the  wiU 


(e)  But  if  ft  witness  declines  to  enswer  ft  qnestioo,  the  enswer  to  wbidb 
in  the  ftAnnfttirc  would  tend  to  eipose  liim  to  prosccation.  no  infemioectt 
be  niftde  that  the  witness  edmits  the  facts  inquired  inU>»  Rdn  r,  Btmktwtarf, 
Moody  &  M.  38-1 ;  and  see  the  opinions  of  H^lrmfd  J.  in  Rer  ▼.  Wmtmm,  i 
Stftric.  N.  P.  C.  158  ;  Lord  EUkm  in  lioycl  v.  Pmtun^uM,  16  Ves.  64,  sU 
eiled  in  the  reporter's  note  there,  which  eddooes  reasons  to  the  contrarj. 
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remark  to  a  jury.]  Mr.  PAiUippSy  in  his  Law  of  Eti^  1834* 
denee^  doubts  the  authority  of  that  case,  not  on  the 
ground  put  by  Yates  J.  who  dissented,  but  on  the  mere 
ground  that  no  notice  to  produce  was  there  shown  (a).  K'msw 
However,  the  objection  here  is,  that  the  witness  proved 
the  title  to  be  in  the  plaintiff  in  a  manner  not  stated  in 
the  declaration.  [Gumey  B.  In  Cook  v.  Heam  (b),  Mn 
Justice  Paiieson  held,  that  the  attorney  for  the  de-- 
fendant  could  not  be  asked  by  the  plaintiff's  counsel 
whether  he  had  with  him  a  rule  for  payment  of  money 
into  court,  no  timely  notice  to  produce  having  been  given, 
and  that  decision  was  assented  to  in  banc  in  King's 
Bench  on  a  rule  nisi  to  enter  a  nonsuit.]  That  case 
does  not  apply,  for  that  rule,  to  have  effect,  must  hlive 
been  served  on  the  party  calling  for  its  production,  and 
either  party  might  have  produced  it  Here  the  de- 
fendant claims  no  interest  under  the  deed  in  question* 
In  Bevan  v.  Waters  (c),  the  defendant's  attorney  was 
called  on  to  produce  a  letter  in  his  possession,  the 
notice  to  produce  having  been  served  100  miles  from 
London  the  day  before  the  trial.  On  objection  that 
the  question  broke  in  on  the  rule  against  disclosing 
privileged  communications,  Best  C.  J.  said  he  recol- 
lected Lord  Mansfield  had  decided  that  an  attorney 
was  bound  to  answer  the  question,  the  object  being  to 
let  in  secondary  evidence  in  case  it  was  not  produced. 
He  therefore  thought  the  question  ought  to  be  an-< 
swered.  In  Cocks  y,  Nash  {d),  the  defendant  wished 
to  give  in  evidence  a  deed  executed  by  the  plaintiff  and 
various  of  his  creditors,  but  not  by  the  defendant  him- 
self. One  Hammondy  named  in  the  deed  as  a  co- 
trustee with  the  plaintiff,  had  it  in  court,  and  was 
willing  to  produce  it,  but  the  plaintiff's  counsel  oh- 

(a)  See  anU,  note  in  p.  665.  (6)  Moo.  &  Rob.  C.  N.  P.  301. 

(c)  Moo.  &  Malk.  S36. 

(d)  6  C.  &  P.  154,  5.  C.  not  S.  P.  9  Bing.  341. 7«S. 
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1834.  jeeted,  and  Gumey  B,  admitted  secondary  evideiice. 
[Gumey  B,  A  notice  to  produce  was  then  proved  before 
I  snfiered  the  parol  evidence  to  be  given.    The  trustee 

KrNser.  ]iad  suffered  the  defendant's  attorney  to  exanune  a 
copy  with  the  deed  while  in  his  possession;  that  copy 
was  the  secondary  evidence  admitted,  but  its  conect- 
ness  was  proved  not  by  Hammond  but  the  attorney.] 
At  all  events  if  Harper,  as  attorney  for  the  plaintifi^ 
need  not  have  answered  the  questions  which  he  did 
concerning  the  contents  of  the  deed,  had  he  object- 
ed to  them  on  the  ground  of  his  privOegCi  or  if  secon- 
dary evidence  could  not  be  ^ven  of  them  for  want  of  a 
notice  to  produce;  still  as  it  appeared  from  his  evidence 
that  there  was  a  second  conveyance  of  the  demised 
premises  to  the  pliuntiff  in  a  manner  varying  from  that 
laid  in  the  declaration,  Roe  v.  Harvey  is  sufficient 
authority  to  show  that  the  plaintiff's  title,  manifestly 
imperfect,  should  have  been  cleared  up  by  producing 
the  second  deed.  The  only  objection  made  at  the  trial 
as  to  privilege  was,  that  the  plaintiff's  attorney  was 
not  bound  to  produce  the  second  deed ;  but  he  admitted 
his  knowledge  of  the  contents. 

Lord  Lyndhurst  C.  B. — I  am  of  opinion  that  there 
ought  not  to  be  a  new  trial  in  this  case.  The  effect  of 
the  evidence,  as  it  now  stands,  is,  that  it  appeared  from 
the  plaintiff's  witness,  who  was  his  attorney,  that  in 
January  1833,  some  other  deed  relating  to  the  demised 
premises  had  been  executed  to  the  plaintiff  by  the 
same  party  who  had  previously  executed  the  assign- 
ment of  October  1832;  but  nothing  more  appears  re* 
specting  the  contents  of  the  second  deed;  and  it  is 
quite  consistent  with  all  the  proof  that  the  second  con- 
veyance might  have  been  a  confirmation  of  the  former. 
But  it  was  contended,  first,  that  as  the  second  deed 
was  in  court  in  the  possession  of  the  plaintiff's  attorney 
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it  ought  to  be  produced;  and,  secondly,  that  if  be  1834. 
refused  to  produce  it,  parol  evidence  of  its  contents 
was  admissible.  But  it  does  not  appear  what  that 
other  evidence  which  was  proposed  to  be  given  by  the 
defendant  was,  or  that  he  was  prepared  to  offer  any, 
oral  or  written,  as  a  part  of  his  own  case.  Then  it 
seems  that  he  was  reduced  to  giving  such  evidence  as 
could  be  attempted  to  be  extracted  from  the  pUuntifTs 
attorney.  Now  it  is  clear  that  such  a  witness  could 
not  be  called  on  or  permitted  to  give  parol  evidence  of 
a  deed  material  to  his  client's  title,  even  if  willmg  to  do 
so  (a). 

BoLLANo  B.  concurred. 

Alderson  B. — Suppose  it  to  have  been  necessary  to 
plead  specially  the  facts  now  relied  on  by  defendant,  it 
must  have  been  alleged  that  another  deed  between  the 
same  parties,  relating  to  the  same  premises,  and  of  a 
subsequent  date,  had  been  executed.  But  could  that, 
without  giving  any  further  description  of  its  contents, 
have  afforded  any  answer?  Then  if  it  would  be  no 
defence  on  the  record,  it  could  be  none  if  given  in  evi- 
dence without  more  at  nisi  prius.  It  is  quite  clear  that 
the  attorney  could  not  be  called  on  to  state  the  contents 
of  his  client's  title-deed.  I  have  already  stated  my  sen« 
timents  as  to  Roe  v.  Harvey. 

GuRNEY  B. — I  am  of  opinion  that  very  dangerous 
consequences  would  ensue  if  it  were  held  that  secondary 
evidence  might  be  given  under  these  circumstances. 
A  notice  to  produce  the  deed  was  equally  necessary, 
whether  it  was  in  court  or  not.  The  contents  of  the 
deed  were  not  here  in  evidence,  for  Mr.  Harper  could 

(a)  See  1  Stark,  on  Evidence,  2d  edit.  p.  70. 
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not  prove  them,  whereas  in  Roe  v.  Hartey  the 
proved  that  the  deed  there  rdied  on  was  an 


Rule  discharged. 

See  Mantm  ▼.  Downa,  6  C.  &  P.  S81.  as  to  proof  of  oontents  of 
gigc  deed  in  poaKtsioti  of  mortgagee. 


Neale  againsi  Mackenzie. 

Where  by  any  'pRESPASS  for  breaking  and  entering  the  plain- 

before  s  and  4  tiff  *:s  dwelling-house,  and  seizing  and  detaining  his 

m//.4.c.42.  goods. 

a  defendant  *       ^     i     ^ 

had  a  right  to       A  rule  had  been  obt^ned  to  plead  several  matters, 

maiterin         ^*^''  ^^^  g^^^tff  and  a  justification  for  entering  the 

evidence  house  as  landlord  to  seize  the  goods  on  a  distress  for 

under  the  .  •  '       /  x 

general  iHoe,    wnt  m  arrear  (a). 

that  right  18 

by  section  1.         Comyn  showed  cause.    By  11  Geo.  2.  c.  19.  s.  21., 

of  the  last-       the  defendant  being  the  plaintiff 's  landlord  and  now 

mentioned  act;  i 

but  since  Reg,  8ued  for  entry  on  the  premises  charged  with  the  rent, 

Wui.  4  he  ^^W  give  every  special  matter  in  evidence  under  the 
cannot  plead  general  issue.  That  power  is  reserved  entire  by  3  and 
[ssuf,''and  also  *  ^^^'  *'  ^'  *^'  «•  *•    Again,  by  the  new  Reg.  Gen. 

VCtifi  ^^"^  ^"'  *  ^^*^"  *'  ^^'  ^'  ^^'  ^*"*'  *^*  *"^  ^'  '^^  ^^^  ^^^^ 
tion*  pleas  founded  on  one  and  the  same  principal  matter, 

but  varied  in  statement,  description  or  circumstances 

oit/y,  are  not  to  be  allowed.    Then  both  pleas  cannot 

be  pleaded.    [Alderson  B.  He  may  give  more  than  the 

special  matter  in  evidence,  so  the  word  only  is  not 

satisfied.    Lord  Lyndhurst  C.  B.  As  the  plea  of  not 

guilty  comprehends  more  than  the  special  plea,  the 

(a)  The  geDcral  importance  of  this  application  since  the  new  rules  had 
induced  Gumey  B.  to  refuse  to  make  any  order  on  summons  hefore  hidL 
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defendaiit  mfty  have  some  other  matter  of  defence        1884. 
under  the  former  which  is  not  covered  by  the  latter.] 

Ckofbjf  in  support  of  the  rule.  The  defendant 
seeks  to  plead  specially,  in  order  to  put  the  plaintiff  to 
traverse  facts  stated  in  the  plea.  Before  the  new  rules 
he  might  by  the  general  issue  deny  the  trespasses  and 
justify  them  by  a  special  plea.  [Lord  Lyndhurst  C.  B. 
Only  by  leave  of  the  court  to  plead  several  matters.] 
The  defendant  is  not  compelled  to  plead  the  general  issue 
reserved  to  him  by  the  statute,  but  here  seeks  to  use  it  to 
a  certain  extent  only,  e.  g.  to  deny  the  trespass  &c.|  and 
aU  matters  except  those  which  he  proposes  to  justify  by 
his  special  plea,  e,  g.  entry  to  demand  rent,  or  for  the 
purpose  of  distraining.  Nothing  in  the  new  rules  has 
altered  this  defendant's  former  right  to  narrow  his 
proof  by  special  pleading.  The  very  object  of  the  new 
rules  is  to  bring  to  the  notice  of  the  parties  before  trial 
the  disputed  facts  material  to  the  merits  of  the  case, 
but  if  he  is  confined  to  the  general  issue  he  must  go  to 
trial  prepared  to  prove  every  thing. 

Lord  Lyndhurst  C.  B. — The  defendant  must  make 
his  election.  If  he  pleads  the  general  issue  not  guilty 
reserved  him  by  the  statute,  he  must  take  it  with  all  its 
advantages  and  inconveniences.  This  inconvenience 
arises  from  the  act  8  and  4  WiUn  4.  c.  42.  s.  L,  by 
which  the  judges  were  restrained  from  extending  the 
new  rules  to  be  made  under  the  authority  of  that  act  to 
cases  in  which  the  right  of  pleading  the  general  issue 
and  giving  the  special  matter  in  evidence  had  been 
given  to  defendants  by  statute.  Nor  before  the  new 
rules  was  the  defendant  entitled  to  plead  double  in  the 
manner  stated,  as  of  course;  for  the  leave  of  the  court 
was  necessary  under  4  and  5  Ann.  c.  16.,  and  they 
might  limit  the  defendant  to  one  plea. 
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Aldbrson  B. — This  defendant  has  a  right  to  plead 
the  general  issue  and  to  give  special  matter  in  evidence, 
notwithstanding  the  new  rules ;  but  the  court  will  not 
give  him  leave  to  plead  several  matters*  He  must 
plead  them  specially. 

Rule  discharged  without  costs,  the  de* 
fendant  to  elect  his  plea  within  24 
hours  (a). 

(a)  The  defendant  afterwards  pleaded  not  guilty  as  to  the  force  and 
arms  and  whatever  was  against  the  peace,  and  specially  to  the  rest.  This 
was  the  course  adopted  in  the  old  pleadings  before  4  Ann*  c.  16., 
Greene  ▼•  Jimet,  1  Saund.  996 ;  and  has  since  prevailed  when  leave  lo 
plead  double  could  not  be  obtained,  e.  g,  in  courts  not  of  record,  as 
county  courts,  and  when  it  was  sought  to  prevent  the  plaintiff  from 
replying  at  the  trial  by  throwing  no  necessity  of  proof  on  him  in  the  first 
instance,  so  as  (o  give  the  defendant  the  right  to  begin  ',  for  being  origi- 
nally only  pleaded  to  save  the  fine  to  the  king,  (per  Bay  ley  J.  and  Wood  B., 
Jaehon  v.  Hesketh,  t  Stark.  N  P.  C.  518,)  it  was  held  not  to  be  a  general 
issue  throwing  the  necessity  of  any  proof  on  the  plaintiff.  Per  Bayley  J. 
Hodgei  v.  Holder,  3  Camp.  S66^ 

As  to  the  right  to  begin,  the  judges  have  resolved  that  the  plaintiff  sliall 
begin  in  all  actioM  for  pertonal  ifyurtes,  and  alto  in  slander  and  libel,  not- 
withstanding the  general  issue  may  not  be  pleaded,  and  the  afiinnative  be 
on  the  defendant,  per  Tindal  C.  J.  in  Car(«r  v.  Janes,  6  C.  &  P.  64.  tried  in 
C.  P.  6  July  18S3.  Burrell  v.  Nicholson,  K.  B.  December  9th,  1833 ;  6  C. 
&  P.  124.  was  trespass,  with  a  first  count  for  breaking  into  plaintiff's  house, 
and  taking  and  detaining  his  goods,  and  a  second  for  taking  the  goods. 
Plea :  a  justification  slating  plaintiff's  house  to  be  within  and  parcel  of  the 
parish  of  St.  Af.,  and  justifying  tlie  "  taking  the  goods"  as  a  distress  for  poor- 
rates  assessed  or  plaintiff  in  respect  of  his  house  as  being  in  the  parisli  of 
SL  3f.  Replication  i  that  the  house  was  not  within  &c.  St.  Jkf.  The  plaintiff 
claimed  to  begin,  stating  the  action  to  be  for  taking  the  plaintiff 'ir  goods» 
but  that  as  defendant  was  a  constable,  plaintiff  must  prove  a  demand  of  a 
copy  of  the  warrant,  whatever  might  be  the  issue  to  be  tried.  On  defend* 
ant's  admitting  that  deraandi  Denman  C.  J.  held  him  entitled  to  begm,  ain) 
the  court  of  K.  B.  affirmed  that  decision  in  the  next  Hilary  term* 
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1834. 
Clarke  and  Wife  against  Webb  and  Another. 


A  SSUMPSIT  for  use  and  occupation,  with  counts  A  landlord 

for  money  had  and  received,  and  on  an  account  g^on'o^the 

stated.     Plea:  general  issue.    At  the  trial  before  Lord  premises  lately 

Lyndhursi  C.  B.,  at  the  last  Lent  assizes  for  Surrey ^  solvent  tenant, 

it  appeared  that  one  Lawrence  being  tenant  of  a  house  JP  whichwero 

of  the  plaintiffs,  owed  them  11.  for  a  quarter's  rent  longing  to  the 

due  25  March  1833,  and  filed  his  schedule  in  the  in-  lSTi!fi 
'  to  give  up  po8- 

solvent  court  in  June.     On  the  18th  the  plaintiffs  dis-  session  on  his 

trained  for  that  quarter's  rent  on  all  Latorence's  fix-  ^q. ^/^ forUie 

tures  and  a  part  of  his  furniture,  and  he  was   dis-  ^n  rent  due. 

charged  in  July,  having  procured  it  to  be  paid.     The  and  sold  the 

defendants  having  been  appointed  his  assignees,  after-  ^'«»'«»>  ^^^ 

®  '^'^  ^  ®         '      ^        no  occupauon 

wards  removed  some  fixtures  of  his  firom  the  premises  by  them 

and  sold  them  (a).    No  occupation  by  the  assignees  ap-  He* j^Xothe 

peared,  but  it  was  shown  that  they  had  promised  to  pay  7^  could  not 

the  plaintiffs  the  quarter's  rent  due  from  the  insolvent  ^^^  ^^  ^^^m 

on  24  June  1833,  in  order  to  get  possession  before  sell-  <>"  wi  account 
1       /.  f¥ii       .  /•        t  1.       /i        1      stated,  the  de- 

iDg  the  fixtures.     Ihe  jury  found  a  verdict  for  the  fendants'agree- 

plamtiffs,  damages  7/.;  thus  affirming  the.  agreement,  '»««'' ^op»y 

subject  to  leave  to  move  to  enter  a  nonsuit.  being  bottom- 

ed on  any  pre- 

Thesiger  obtained  a  rule  accordingly,  on  the  ground  ^'*®?*  ^^^ 

that  there  was  no  count  on  which  the  plaintiff  could  cween  the 

recover  on  the  evidence  given,  Naish  v.  Tailock  (6).       Parties. 

Piatt  showed  cause.  It  is  not  necessary  to  declare 
specially  on  an  agreement  not  under  seal  stipulating 
for  pecuniary  recompence,  and  which  has  been  per- 

(a)  Where  Ihe  lessee  may  hiiuself  remove  fixtures,  tbey  luaj  be  taken 
under  a  fi.  fa.  against  him.  Per  Lord  Lyndkunt  C.  B.,  in  Troppea  ▼.  Harter, 
mu.  Vol.  III.  619.  Per  Bayley  J.,  Place  t.  Fagg,  4  Mano.  &  R.  S77  ; 
Winn  V.  IngUby,  5  B.  &  Aid.  6Sd ;  PUt  t*  Shew,  4  B.  &  Aid.  f06  >  EpaUt 
v.IUciti,5B.&Cr.841. 

(b)SH.Bl«.319. 
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18S4.       formed  by  the  plaintiff,  and  indebitatus  assumpsit  fies 

^''^^      on  the  defendant's  obligation  to  pay  a  specific  sum 

and  Wife      arising  out  of  the  performance  of  the  special  contract 

^'  The  second  quarter's  rent  had  become  due  and  the 

and  Another,  subsequent  agreement  was  to  pay  it,  so  that  the  money 

was  due,  and  might  be  recovered  under  the  account 

stated,  without  proving  use  and   occupation    under 

II  G.2.C-19. 

Lord  Ltndhurst  C,  B. — ^No  use  and  occupation  by 
the  defendants  was  proved.  The  agreement  was  this ; 
the  plaintiffs  agreed  to  give  up  the  key  of  the  pre- 
mises to  the  defendants,  in  consideration  of  which, 
they  agreed  to  pay  7/.,  the  second  quarter's  rent, 
for  which  they  were  not  liable.  That  was  a  disdnct 
and  separate  contract  by  the  defendants  to  pay  a  sum 
of  money.  Then  how  can  that  be  converted  into  a 
claim  available  on  a  count  for  an  account  stated? 
That  count  implies  some  previous  transaction  between 
the  parties  with  reference  to  which  the  account  relied 
on  was  stated  between  them.  The  possession  was 
given  to  the  assignees,  not  with  a  view  to  their  retain- 
ing it,  but  to  get  possession  of  the  fixtures,  which  they 
accordingly  got  and  converted. 

The  other  barons  concurred. 

Rule  absolute. 
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1834. 
Rush  against  Smyth. 

'pRESPASS  against  the  sheriff  of  Stfffoli,  for  A  witaew 

seizing  and  leading  away  two  horses  of  the  plain-  duce  a  dJca- 
tiff.     Plea:  not  guilty.    The  cause  was  tried  before  ment paraaant 

to  a  subpcena 

Vavghan  B.  at  the  Suffolk  Lent  assises.    The  officer  duces  tecam, 
who  had  seized  the  goods  under  a  fi.  fa.  was  called  for  '^w  ''^o™  » 

**  a  witness  by 

the  plaintiff  to  produce  the  warrant  under  a  subpoena  mistake,  and  a 
duces  tecunii  and  being  so  called,  was  by  mistake  swonii  ^sked  him^l^t 
and  asked  by  the  plaintiff's  counsel,  were  you  employed  he  did  not  an- 
as bailiff,  and  had  you  any  warrant?  However,  no  thlsVbe  ^° 
answer  was  made.    Storks  Sent,,  for  defendant,  claim-*  l«anied  judge 

...  .        ,         .  1      ■     ,  »  refused  to 

ed  a  n^t  to  cross-examuie  the  witness  as  he  had  been  suffer  him  to 

sworn,  but  the  learned  baron  refused  to  recognize  that  ^^.  ^^'^'f '®*?* 

^  mmed  by  the 

right,  as  the  witness  had  not  given  any  testimony,  opposite  party, 

He  was  afterwards  called  for  the  defendant,  but  the  wards  called 

verdict  was  for  the  plaintiff.  him  as  his  own 

A  rule  for  a  new  trial  having  been  obtained  in  ^[^^  ^i^       ' 

Easter  term,  on  the  ground  that  he  should  have  been  f  ^""?  'ravine 
,  ...  Iwd  the  whole 

permitted  to  cross-examine  the  witnessj  evidence  be- 

fore the  jury, 
the  court 
Austin  was  to  have  showed  cause,  but  the  Court  would  not  dis- 

caUedon  S/^'^''*^ 

Quarefif 

Storks  and  B.  Andrews  to  support  the  rule.     In  h^^not  b^ 

Simpson  v.  Smith  (a),  Mr.  Justice  Holroyd  held  that  thus  given  in 

a  witness,  a  magistrate,  being  merely  called  to  pro-  the  witness, 

duce  an  information  in  his  possession,  could  not  be  ^^^^^  ^^ 

*^  sworn  and 

cross-examined,   though   sworn,  no   question  having  asked  a  ques- 

been  asked  him;  but  here  the  witness  was  sworn,  and  ar  I^??'J^i?«"' 
'  '  givmg  ui  an- 

pertinent  question  was  asked  him.    Though  no  reply  swer,  was 
was  given,  that  could  not  affect  the  defendant's  right  to  Juminadon^* 

by  the  oppo* 
(a)  1  PhiU.  on  Evid.  260;  1  Stark,  on  Evid.  td  edit.  161.  site  party. 

Seethe 
general  rule,  that  he  need  not  have  been  sworn  as  a  witness,  Sumrners  v.  Momifff, 
aate,  158. 
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1834.  cross-examine  a  witness  produced  by  the  plaintiiBf, 
whose  silence  in  answer  to  the  question  propounded  to 
him  on  the  plaintifTs  behalf  was  matter  for  the  juiy. 
Besides,  in  Phillips  v.  Earner  and  Another,  shenfT  of 
Middlesex{a\  a  witness  having  been  put  into  the  box 
and  sworn,  yet  though  he  was  not  examined  in  chief, 
Lord  Kent/on  held,  that  having  been  called  he  should 
be  examined.  Then  it  is  sufficient  that  the  learned 
judge  prevented  the  witness  from  being  cross-ex- 
amined. 

Alderson  B. — ^The  objection  was  waived  by  the 
witness  being  called  fqr  the  defence,  so  that  as  the 
whole  evidence  in  the  cause  has  been  in  fact  laid  be- 
fore the  jury,  though  not  in  the  order  contended  for 
by  the  plaintiff's  counsel,  the  verdict  ought  not  to  be 
disturbed.  I  do  not  say  what  I  should  have  decided 
had  the  point  arisen  before  me.  The  rule  is  now 
clearly  settled  in  all  the  courts,  that  when  a  party  calls 
a  witness  upon  a  subpoena  duces  tecum,  to  produce 
the  documents  required  by  that  writ,  which  he  pro- 
duces or  not  at  his  peril;  if  he  produces  them,  and 
they  can  be  identified  by  other  witnesses,  without  ex- 
amining him,  he  is  not  open  to  cross-examination.  In 
a  case  which  lately  occurred  before  me  at  Carlisle,  I 
ruled  accordingly.  The  clerk  of  a  public  company  was 
there  called  on  his  subpoena  duces  tecum  to  pi^oduce 
the  books  of  the  company.  I  held  that  he  must  pro- 
duce them  at  the  peril  of  attachment  by  the  court  who 
issued  the  writ.  He  then  produced  them,  and  they 
were  identified  by^another  witness,  but  I  refused  to 
su£fer  him  to  be  cross-examined,  and  the  Court  of 
King's  Bench  refused  a  rule  for  a  new  trial.  Here  the 
witness  was  only  called  to  produce  the  warrants. 

(a)  1  Esp.  N.  P.  C.  357;  and  aee  per  Lord  Kardwtc^  in  VaiUtmt  t. 
Vodm^de,  2  Atk.  524. 
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GuRNEY  B. — A  new  trial,  if  granted,  would  only       1834. 
take   place  under   the    same  circumstances    as    the      ^"^"^^^ 
former,  for  it  b  not  pretended  that  there  is  any  other  v. 

evidence  to  be  laid  before  the  jury,  the  witness  having 
been  examined. 

Rule  discharged  (a). 

(a)  See  iSumiMrf  v.  Moteletf,  anie,  168,  reported  since  this  case  was 
argued. 


Smyth. 


CoLBURN  against  Patmore. 


^o 


CASE.    The  declaration  stated,  that  the  defendant,  The  deeliurar 
tion  stated  that 
before  and  at  the  time  of  committing  of  the  grievance  defendant  had 

by  him  the  said  defendant,  as  hereinafter  mentioped,  b^3ir*kSntiff 
had  been  and  was  retained  and  employed  by  the  said  to  edit  the 
plaintiff  to  take  upon  himself  the  various  duties  of  SSropaper  for 
editing  a  certain  publication,  to  wit,  a  publication  called  reward,  apd 
The  Court  Journal,  or  Gazette  of  the  Fashionable  Worlds  edit  it  in  a  pro- 
then  the  entire  property  of  the  said  plaintiff,  and  K"^'*^' 
whereof  he  the  said  plaintiff  was  then  and  there  the  theknowledgOi 
proprietor,  and  to  devote  all  his  time  and  attention  J^^i."^^Jl|f 
to  the  same,  save  and  except  the  hours  he  had  then  oftheplainti£S 
already  engaged  to  devote  to  the  superintendance  of  ciout£,  and 
The  County  Press,  and  which  hours  were  not  to  be  negligentiy 

increased  beyond  those  then  required  on  the  Saturday  puhliahed  " 

therein  a  fidae 
and  maEdous  libel  &c.  It  then  proceeded  to  state  that  an  infonnation  was  after- 
wards exhibited  against  plaintiff  for  "  falsely  and  maliciously  printing  and  pubUshing" 
the  said  Ubel ;  and  that  such  proceeding  were  thereupon  had  that  plaintiff  was  con- 
Ticted  of  the  offence  and  fined  100/.  llie  phuntiff  had  a  verdict  tor  the  fine  and 
costs.  However,  judgment  was  arrested,  on  the  ground  that  upon  the  declaration  the 
injuiy  sought  to  be  compensated  did  not  appear  necessarily  consequent  on  the  breach 
of  duty  charged  against  uie  defendant,  for  the  act  of  printing  and  publidiingby  the  plain- 
tiff did  not  appear  to  be  the  same  as  tiiat  of  inserting  and  publishing  by  £e  defendant 
Semble:  The  proprietor  of  a  newspaper  in  which,  without  his  knowledge  or  con- 
sent, a  libel  is  inserted  bv  his  editor,  cannot  recover  against  him  the  damages  sns- 
tained  by  his  own  conviction  as  proprietor. 
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18S4»  wnd  Monday  in  each  week,  so  that  they  should  not  in- 
terfere with  the  time  and  attention  necessary  to  be 
given  to  the  said  Court  Journal^  and  to  undertake  the 
literary  management  of  the  said  Court  Journal  i  and  to 
prepare  for  the  press  all  articles  and  matters  belonging 
thereto,  to  the  best  of  his  ability  and  to  the  satisfisiction 
of  the  said  plaintiff;  to  write  on  the  average  one  original 
article  weekly ;  also  the  reviews  and  articles  of  fashion, 
music,  literature,  the  drama,  fine  arts,  digest  of  political 
events ;  to  select  from  other  journals  all  that  might  be 
found  suitable  for  the  pages  of  I'Ae  Court  Journal^  and 
generally  to  contribute  to  the  utmost  of  his  power  to  the 
interest  and  success  of  the  said  journal,  for  reward  to 
the  defendant  in  that  behalf.  And  it  was  stipulated 
that  political  controversy  and  party  politics  should  form 
no  part  of  the  said  journal,  without  the  consent  of  the 
said  plaintiff;  and  that  the  most  perfect  impartiality 
should  be  adopted  in  the  literary  and  critical  depart- 
ments. And  the  defendant  had  then  and  there  accepted 
such  retainer  and  employment,  and  under  and  by  virtue 
thereof,  at  the  time  of  the  committing  of  the  grievance 
hereinafter  next  mentioned,  had  taken  upon  himself 
the  various  duties  aforesaid,  and  then  and  there 
was  the  editor  of  the  said  publication  called  The 
Court  Journal.  Yet  the  said  defendant,  disregard- 
ing his  duty  in  that  behalf,  and  contriving  and  wilfully 
intending  to  injure  and  aggrieve  the  said  plaintiff 
in  this  behalf,  did  not  perform  or  discharge  the  va- 
rious duties  of  editing  the  said  publication  called 
The  Court  Journal  in  a  due  and  proper  manner,  but  on 
the  contrary  thereof,  heretofore,  to  wit,  on  the  28  day 
of  January  183S,  in  the  county  aforesaid,  without  the 
knowledge,  leave,  authority,  or  consent  of  the  said 
plaintifi^  falsely,  maliciously,  and  negligently  (a),  in- 

(a)  Added  to  the  declaration  on  sommoDS  to  amend ;  tee  TaiUnaitt  cue, 
mentioned  by  Heath  J.  in  Biuh  t.  Stemmtm,  1  Bot.  &  Pol.  409;  Rot. 
Gvich  and  athen,  Moo.  &  Ma).  433, 
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serted  and  publishedi  and  caused  to  be  inserted  and       1834.  ^ 
published  in  the  said  publication,  called  The  Cauti 
Journal,  the  fake,  scandalous,  malicious,  libellous,  and 
defiunatory  matter  following  of  and  concerning  [here 
followed  the  libel  on  a  lady  of  high  rank],  contrary  to 
his  duty  as  such  editor  as  aforesaid,  and  to  the  duties 
which  he  had  been  retained  to  perform  as  aforesaid,  and 
in  breach  and  violation  thereof.    And  the  said  plaintiff 
further  saith,  that  an  information  was  afterwards,  to 
wit,  in  Easter  term,  in  the  second  year  of  the  reign  of 
our  said  lord  the  king,  filed  in  the  court  of  our  said 
lord  the   king,   before    the   king  himself,  by  £•  H. 
LusUngion  esquire,  coroner  and  attorney  of  our  said 
lord  the  king,  in  the   court    of  our  said  lord  the 
king,  before  the  king  himself,  who  prosecuted  for  our 
8iud  lord  the  king  in  that   behalf  against  th6  said 
plaintiff;  and  one  T.  H.,  one  T.  S^  and  one  Mr.  T. 
for  the  falsely  and  maliciously  printing  and  publishing 
of  the  said  libel ;   and  that  such  proceedings  were 
thereupon  had  in  the  same  court,  that  it  was  then  and 
there  considered  and  adjudged  by  the  said  court,  that 
the  said  plaintiff  should  be  convicted  of  the  said  of- 
fence, and  that  he  should  pay  a  fine  to  our  said  lord 
the  king  of  100/.  for  that  offence,  and  that  he  should 
be  committed  to  the  custody  of  the  marshal  of  th^ 
marsbalsea  of  the  said  court  of  our  said  lord  the 
.king,  before  the  king  himself,  until  he  should  have 
paid  the  said  fine;  by  means  and  in  consequence 
whereof  the  said  plaintiff  was  then  and  there  forced 
and  obliged  to  pay,  and  did  then  and  there  pay  the 
said  fine,  and  also  by  means  and  in  consequence  of  the 
premises,  the  said  plaintiff  was  forced  and  obliged  to 
pay  and  become  liable  to  pay  certain  eosts  and  ex- 
penses to  a  large  amount,  to  wit,  to  the  amount  of 
100/.  in  and  about  his  defence  in  the  said  prosecution, 
and  in  and  about  endeavouring  to  mitigate  the  sen- 


COLBVRN 

V, 


680  CASES  IK  TRINITY  TERM 

1834.  tence  of  the  said  court  upon  htm  for  the  said  offence. 
And  the  said  plaintiff  further  saith,  that  he  was  so 
prosecuted  as  aforesaid  by  reason  and  in  consequence 
pATicoRE.  of  the  committing  of  the  said  grievances  by  the  said 
defendant  as  aforesaid;  and  that  by  reason  and  in  con- 
sequence of  the  premises  the  said  plaintiff  hath  heea 
otherwise  greatly  injured  and  damaged,  to  wit  &c. 
The  second  count  was  similar,  without  charging  that 
plaintiff  was  prosecuted  by  reason  of  the  committing 
the  grievances  by  the  defendant.    Plea:  general  issue. 

•  Fotteti  and  CowUng  showed  cause.  The  question 
is,  whether  the  proprietor  of  a  newspaper,  who  having 
been  prosecuted  by  criminal  information,  for  a  libel  in- 
serted in  it  by  his  editor  without  his  knowledge,  is  con- 
victed and  fined,  can  recover  against  him  the  expenses 
incurred  by  his  misfeazance?  The  plaintiff's  ignorance 
of  the  culpable  insertion  is  stated  in  the  declaration, 
and  was  never  doubted,  or  this  action  could  not  have 
been  maintained.  [Alderson  B.  Was  not  the  plaintiff 
actually  ignorant,  but  legally  cognizant  and  liable?] 
Proprietors  of  newspapers  have  been  held  liable  for 
libels  inserted  by  their  servants  to  edit,  though  they 
were  themselves  resident  at  a  distance,  and<x>nie8sedly 
ignorant  of  the  act  complained  of  (a).  Those  ded* 
sions  do  not  proceed  on  any  presumption  of  the 
master's  cognizance  of  the  contents  of  their  papers, 
for  that  might  be  rebutted  by  evidence  to  the  con- 
trary; but  on  the  broad  ground  of  public  policy, 
that  by  holding  masters  liable  for  the  acts  of  their 
servants,  they  may  be  driven  to  employ  trustworthy 
persons.  If  it  is  said  that  this  is  not  a  negligent, 
but  a  wilful  act  of  the  servant,  for  which  the  master 
is  not  liable,  those  decisions  apply  to  show  the  con- 

(a)  Her  T.  Gut^,  M.  &M.  433. 
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trary  in  the  case  of  the  proprietor  of  a  newspaper.       1834. 
[Alderson  B.   That  is  because  the  law  presumes  he     j!^*^'*"^ 
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knows  the  fact.]     If  that  presumption  arises,  notwith-  t;. 

standing  proof  to  the  contrary,  the  result  is  the  same.  Patmore. 
The  law  should  presume  him  cognizant. so  as  to  en- 
force his  remedy  over  against  the  person  who  exposed 
him  to  the  consequences  of  that  legal  presumption. 
[AlderMon  B.  If  the  law  presmnes  a  proprietor  of  a 
paper  to  be  cognizant  of  the  acts  of  his  servantSi  and 
holds  him  liable  accordingly  in  criminal  proceedings, 
can  he  sue  a  co-trespasser  for  contribution?]  .  The 
rule  by  which  such  proprietors  are  so  held  liable  is.  not 
founded  on  that  presumption,  for  that  would  be  open 
to  rebutter  by  proving  the  fact  of  the  master's  igno- 
rance. It  rests  on  a  different  principle,  viz.  that,  in 
his  capacity  as  such  proprietor  he  takes  on  himself  the 
task  of  preventing  the  insertion  of  libellous,  matter  in 
his  publication,  under  the  penalty  that  if  he  does  not, 
he  shall  be  criminally  responsible,  whether  cognizant 
of  the  offence  or  not.  Then  being  actually  ignorant  of 
the  act  of  his  servant,  though  liable  in  law  to  pay.  for  it 
as  his  own,  he  claims  to  recover  from  him  the  amount 
of  loss  occasioned  him  by  it.  It  would  be  sufficient  to 
prove  that  the  defendant  ^^  negligently"  caused  the  in- 
sertion of  the  libel  (a) ;  and  it  is  a  clear  rule  that  where 
damage  is  occasioned  to  one  man,  by  the  negligent. act 
of  another,  an  action  on  the  case  w^ll  lie  for  it.  Chief 
Baron  Comyns  in  his  Digest ^  tit.  Action  on  the  Case  (A), 
collects  cases  which  show  that  no  one  can  sustain  injury 
from  the  wrongful  act  of  another,  without,  having  a 
remedy  over  against  him  by  action.  Then,  if  a  master 
who  is  civilly  liable  for  the  act  of  his,  servant  in  negli- 
gently driving  his.  carriage  in  his  absence,  can  sue  the 
latter  for.  the  pecuniary  loss  sustained  by  him  in  conse- 
quence of  such  his  act,  there  is  no  reason  why,  because 

(a)  See  Cliittjr  on  Pleading,  4th  edit.  335. 
VOL.  IV.  Y    Y 
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1834.  in  this  peculiar  case  the  master  is  criminally  as  wefl  as 
Civilly  responsible  for  the  negligent  act  of  his  serrant, 
he  may  not  equally  sue  him  for  the  expenses  occasioned 
by  a  criminal  prosecution  for  that  act*  There  can  be 
no  diflfel^nce  between  the  loss  incurred  by  the  costs 
and  fine  in  a  criminal  information  and  the  damages 
and  costs  in  an  action.  Can  it  be  doubtedj  that  had 
the  ciril  remedy  beeta  taken  against  the  plaintiff,  the 
damages  and  costs  nught  have  been  recovered  by  him 
in  this  mode  against  this  defendant?  [Lord  hynir 
hurst  Ck  B.  There  is  this  distinction  between  the  pre- 
sent case  and  others  where  the  acts  of  servants  render 
their  masters  liable ;  that  even  if  a  Ebel  be  published 
wilfuUy  by  the  servant,  the  master  is  civilly  as  well  as 
criminaUy  amenable,  though  in  other  cases  he  b  only 
liable  for  his  negligent  or  unskilful  act  (a).  It  is  an 
anomaly  in  this  particular  case.  AUersan  B.  The 
difficulty  is,  that  a  master  is  presumed  to  authorize  the 
publication  of  a  libel  by  his  servant,  whereas  in  other 
cases  of  torts  by  a  servant  he  is  not]  Taking  the 
master  as  amenable,  whether  the  act  be  wilful  or  not, 
or  known  to  him  or  not,  and  that  he  suffers  damages 
in  consequence,  why,  if  he  proves  that  he  did  not  know 
it,  is  he  not  to  maintain  an  action  against  his  servant, 
as  he  would  in  a  case  where  he  does  know  it  ?  [Al- 
derson  B,  The  proprietor  of  a  paper  is  a  master  giving 
general  authority  to  publish  every  thing ;  libellous  or 
the  contrary.  Then  is  he  not  criminally  responsible 
for  giving  that  authority?]  Taking  the  presumption 
of  law  to  be  that  the  servant  has  a  general  authority 
to  publish,  still  no  authority  from  him  to  do  the  iliegal 
act  of  pubUshing  a  libel  can  be  presumed,  it  must  be 
expressly  proved ;  for  an  authority  to  publish  a  news- 
paper does  not  necessarily  imply  authority  to  pubfish 
libels  in  it.    The  hardship  would  be  extreme  if  a  pro- 

(a)  Macmanut  ▼.  Crichtit,  1  East,  106,  &c. 
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prietor  of  a  paper  should  be  held  not  only  regponsiUe       1834. 
for  the  criminal  act  of  his  servant^  but  alio  to  have  no     ^^T^^^'*^ 
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remedy  over  against  the  party  really  guilty.    It  may  be  v. 

saidi  that  if  both  master  and  servant  were  sued  to-  ^^t^^^^* 
giether  jointly,  neither  could  sue  the  other,  being  both 
tort-fisazors ;  but  the  fact  admitted  <m  this  record  is, 
that  the  libel  was  inserted  without  the  knowledge  and 
consent  of  the  plaintiff.  Then  the  plaintiff  is  not  a 
tort-feazor,  and  sues  for  indemnity  not  for  contribution. 
The  law  may  for  its  own  objects  regard  them  both  as 
guilty,  for  the  purposes  of  civil  or  criminal  proceedings 
by  parties  injured^  but  not  inter  se,  so  as  to  prevent  re- 
paration to  the  innocent  party  from  the  party  really 
guilty.  In  Jdamsou  v.  Jartfis(fl)  an  auctioneer  who 
had  been  employed  to  seD  goods  by  a  person  who  had 
no  right  to  dispose  oiP  them,  was  sued  alone  by  the  real 
owner,  who  recovered  the  value  against  him.  There- 
upon, though  the  acti<m  of  tort  might  have  been  joint 
against  the  employer  and  auctioneer,  who  were  both 
tortfeasors  in  legal  c<Hitemplation,  it  was  held  that  the 
auctioneer  having  sustained  ithe  loss  ipight  recover 
against  lus  principal.  The  reason  why  one  tort-feazor 
cannot  sue  the  other  is,  that  both  are  ^ually  guilty. 
[AUer^on  B.  Alike  guilty.]  Now  the  plaintiff's  guilt 
in  any  sense  but  that  imposed  ex  necessitate  by  the 
law  quoad  ^s,  is  here  negatived.  In  the  last  case. 
Best  C.  J.  says,  **  From  the  inclination  of  the  court  in 
Philips  V.  Biggs  (b),  and  from  the  concluding  part  of 
Lord  Kentfon'B  judgment  in  Merryweather  v.  Nixon{c), 
and  from  reason,  justice,  and  sound  policy,  the  rule 
that  wrong-doers  cannot  have  redress  or  contribution 
against  each  other  is  confined  to  cases  where  the  persoh 
seeking  redress  must  be  presumed  to  have  known  that 
he  was  doing  an  unlawful  act  If  a  man  buys  the  goods 
of  another  from  a  person  who  has  no  authority  to  sell 

(a)  4  Biiig.  66.  (6)  Hardres,  164.  (c)  8  T.  R.  186. 
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them,  he  is  a  wrotig-doer  to  the  person  whose  goods  he 
takeSi  yet  he  may  recover  compensation  against  the 
person  who  sold  the  goods  to  him.  Suppose  a  master 
to  be  convicted  in  penalties  under  the  smuggling  or 
revenue  laws,  and  penalties  to  be  infficted  on  him  for 
the  wrongful  act  of  his  servant,  cannot  he  recover  over 
against  that  servant?  [Lord  Lyndhurst  C.  B.  The 
nearest  case  would  be  that  of  a  master  cariying  on  a 
business  subject  -to  the  supervision  of  the  excise  laws, 
whose  servant  does  some  act  to  violate  them  withoat  his 
knowledge,  so  as  to  subject  him  to  penalties  (a).  When 
the  relative  situation  of  the  parties  is  considered,  it  is 
not  by  any  means  conclusive  against  your  argument 
that  ho  instances  of  such  actions  can  be  produced  (6).] 
In  Humphrys  v.  Pratt  ic\  a  sheriff  trusting  to  a  plain- 
tiff's representation  had  seized  cattle  under  a  fi.  fa.  as 
belonging  to  defendant :  damages  being  afterwards  re- 
covered by  the  real  owner  against  the  sheriff,  he'soed 
the  original  plaintiff  in  case  to  recover  the  damages  and 
costs  incurred  in  consequence  of  his  misrepresentation, 
without  averring  fraud  in  the  representation  or  know- 
ledge of  its  falsehood,  and  obtained  judgment  in  the 
Irish  courts  of  Exchequer  and  Exchequer  Chamber ; 
which  was  affirmed  on  appeal  to  the  House  of  Lords  (cQ. 
In  that  case  both  the  creditor  and  the  sheriff  were  joint 
tort-feazors  as  against  the  owner  of  the  cattle.    But  it 


(a)  See  ilttonMy-Genefwl  t.  BiddtU,  anU,  Vol.  IL  523. 

(b)  In  Nixon  v.  Bmum,  10  Mod.  109,  4  Bm.  Abr.  589»  G«iU.  ed.,  6tfc 
cdiU,  the  court,  after  holding  a  master  liable  for  a  lott  oocasioned  bj  bis 
servant's  disobedience  of  his  orders,  were  of  opinion  that  the  master  could 
not  recover  it  of  the  servant,  the  loss  being  occasioned  by  a  mere  accident, 
and  not  by  either  folly  or  negfigence.  See  also  Langdm  ▼.  Afrietn  Ctm 
jmty,  Fxec.  Cbauc.  SSI.  Trin.  1703  ;  15  Vin.  316. 

(c)  Dom.  Proc.  5  BIIgh*s  K.  154  ^  S  Duw  &  Qark,  218. 

(d)  Per  Lords  Tewterden  and  Wynford,  The  former  afterwards  said 
in  K.  B.  that  the  decision  turned  on  the  sheriiT  being  a  public  officer 
liable  to  an  action  if  he  refused  to  act. — Clark's  MS* 
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appears  on  this  record  that  the  defendant  is  in  fact  18S4. 
the  real  offender^  and  it  is  by  an  anomaly  only  that 
the  plaintiff  is  convicted  of  the  offence.  The  plaintiff 
does  not  seek  to  recover  contribution  but  indemnity,  Patmorb. 
a  distinction  taken  by  Lord  Kenyan  in  Merryweather 
V.  Nixon,  where  the  plaintiff  sued  for  contribution,  ad- 
mitting himself  to  be  equally  guilty  of  the  tort  with 
the  defendant.  Had  the  defendant  agreed  to  indem- 
niiy  the  plaintiff  for  all  damages  he  might  incur  by  the 
inserting  any  libel  in  the  paper,  it  might  haVe  been 
enforced,  or  bonds  to  guarantee  the  good  behaviour  of 
clerks  or  sheri&'  officers  would  be  invalid  instruments. 

Maule  for  the  defendant  This  is  an  action  in  which 
the  plaintiff  seeks  to  exonerate  himself  from  the  conse- 
quences of  a  conviction  for  an  offence.  He  assumes 
that  it  appears  from  the  declaration,  that  he  neither 
knew  of  or  consented  to  the  commission  of  the  offence. 
But  it  is  consistent  with  both  the  counts  that  he  com- 
mitted the  offence  himself,  and  there  is  no  averment 
that  he  did  not«  The  declaration  states,  that  the  de- 
fendant '^without  the  knowledge,  leave,  authority,  or 
consent'  of  the  plaintiff  falsely,  maliciously  and  negli- 
gendy  inserted  "  the  hbel  in  The  Court  Journdl,axkd  that 
an  information  was  afterwards  filed  in  the  King's  Bench 
against  the  plaintiff,  for  "the  falsely  and  maliciously 
printing  and  publishing  of  the  said  libel,"  and  that  the 
plaintiff  was  convicted  "  of  the  said  offence.'*  That 
offence  is  stated  to  have  been  the  "  falsely  and  malici- 
ously printing  and'publishing  the  said  libel,"  not  the  de- 
fendant's act  of  inserting  the  libel  in  The  Court  Journal. 
Then  what  is  there  on  this  record  to  show,  as  has  been 
argued,  that  the  plaintiff  was  innocent  in  every  sense 
except  that  of  the  rigorous  rule  of  law  ?  Nothmg  identi- 
fies the  false  and  malicious  pubUcation  of  which  the 
plaintiff  states  himself  to  have  been  convicted,  with  the 
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1884.^  "  fiilie,  «mlieiaii8  and  negligent  publicaftion'*  in  Tke 
Cownt  JouTBolf  charged  by  bim  to  have  been  dope  by 
tbe  defendant.  The  two  acts  ata;feed»  of  "  imertiiig  and 
pujbfisbing"  by  the  defendant*  and  *^  printing  aiMl  pab- 
•liahttig"  by  tbe  plainti%  are  perfectly  diatinct.  Botfi 
partiea  may  have  aingly  publjahed  the  same  libel  at  dif- 
lerent  laaaea,  for  it  is  not  averred  fee  be  fmfi  act  Tlien 
4he  jud^nent  of  tbe  oourt  of  King's  BeiK^  aet  oat  in 
:the  decilarations  that  the  plaintiff  did  falsely  and  asmfi- 
icaonsfy  pubUab  tbe  Mhfi,  muat  be  tdken  to  be  eonehiaiveljr 
tmt,  and  not  to  be  contradicted  by  averment.  In  point 
.of  fiict«.the  averment  of  the  plaintiflra  innoc»oe  oo^ 
extends  to  the  act  charged  on  the  defendant  in  this  de- 
claration, not  to  that  of  which  ihe  plaintiff  himself  was 
.convicted.  [Lord  Lyndknarst  C.  B.  There  is  no  aver- 
mttot  that  die  plaintiff  was  ignorant  of  the  libel  being 
published.  Then,  consistently  with  this  dedaradon, 
.the  libel  might  have  been  originally  *'  inserted"  by  the 
.defi^nd^Qt  a$(  editor,  and  afterwards  sold  by  the  plaiatiff 
at  his  Aop.  Aldfirsan  B.  It  would  come  to  the  aan^ 
thing  as  the  §ale  of  a  book  or  paper  by  a  party  igoor^nt 
of  its  contj^nts.  Is  th^e  any  precedent  of  a  bookaeUer 
.pras0cuted  for  publishing  a  libd  having  sued  the  pub- 
lisher? There  is,  however,  an  averment  which  may 
tend  to  connect  the  act  of  tbe  defendant  with  that  of 
the  plaintiff,  viz.  **  tibat  the  plaintiff  was  so  proaecuted 
as  aforesaid,  by  reason  and  in  consequence  of  tbe  oon- 
mitting  the  grievances  by  the  de&aadant  as  aforesaid  '^ 
That  publication  of  which  the  plaintiff  has  been  ccvn- 
victed  by  a  competent  tribunal,  may  have  taken  place  fay 
him  in  consequence  of  the  insertion  by  the  defendant. 
Mo  such  averment  appears  in  the  second  4x>unt. 

The  main  question  is,  can  a  party  convicted  of  a 
public  wrong,  for  which  criminal  proceedings  might  be 
had,  claim  indemnity  for  (he  results  to  himself  fixmi  an- 
other who  has  joined  with  him  in  committing  it.    The 
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difficulty  ariaes  from  the  gratuitous  assumption  that  the  ^  ^^^\ 
offence  of  publishing  a  Bbel  in  a  newspaper,  stands  on  a 
different  footing  from  other  acts  to  which  the  law  has 
affixed  the  penalties  of  crime.  [Lord  Lyndtmrai  C.  B, 
Suppose  damages  in  a  dril  suit  had  been  recovered 
against  the  plaintiff"  for  publishing  this  libel.]  The 
same  defence  would  have  been  open.  Whatever  may 
be  the  nature  of  the  particular  act,  held  by  law  to  be 
a  crime,  the  same  consequences  must  follow.  Then^  if 
by  law  a  proprietor  of  a  newspaper  may  be  morally 
innocent,  and  yet  criminally  responsible,  in  point  of  law, 
for  the  publishing  a  libel  in  it,  whether  he  knows  of 
its  insertion  or  not,  he  must  be  treated  as  an  oflfender 
to  all  intents  and  purposes. 

Lord  Lyndhurst  C.  B. — The  declaration  shows, 
that  the  first  act  relating  to  the  libel  in  question,  was 
that  done  by  the  defendant,  viz.  the  *'  inserting  and 
publishuig"  it  in  Tke  Court  Journal.  The  charge  of 
insertion  would  have  been  satbfied  by  proof  of  his 
puttmg  the  matter  into  writing,  and  handing  it  to  the 
prmter.  This  act  of  the  defendant  appears  from  the 
declaration  to  have  been  followed  up  by  this  additional 
act  of  the  plaintiff*,  vis.  printing  and  publishmg  what 
had  been  thus  previously  prepared  by  the  defendant. 
And  it  is  quite  consistent  with  the  allegations  on  the 
record,  that  the  latter  act  might  be  distinct  from  the 
former.  The  plaintiff  may  have  chosen  to  adopt  an 
article  furnished  him  by  the  defendant.  He  has  been 
convicted  of  maliciously  pubhshing  the  libel,  nor  does 
any  thing  appear  to  show  him  not  practically  and  in  fact 
a  participator  in  that  transaction.  The  averment,  that 
the  defendant  inserted  and  published  the  libel  without 
the  plaintiff's  knowledge  or  consent,  may  be  true,  and 
yet  the  plaintiff  may  have  been  so  pleased  with  it,  as 
to  have  suffered  it  to  be  printed,  or  may  have  published 
it  again  on  a  subsequent  occasion. 
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1834*^  The  important  general  question  on  the  merits  does 

not,  therefore,  arise.  I  am  not  aware  of  any  case,  in 
which  a  man  duly  convicted  of  an  act  declared  by  law 
to  be  criminal,  and  punished  for  it  accordingly,  baa  been 
suffered  to  maintain  an  action  against  the  party  who 
participated  with  him  in  the  offence,  in  order  to  procure 
indemnity  for  the  damages  occasioned  and  sustained  to 
him  by  that  conviction.  But  after  hearing  tbe  argu- 
ments, I  entertain  little  or  no  doubt  that  such  an  actioii 
could  not  be  maintained. 

BoLLAND  B. — I  agree  with  the  court  in  their  decision. 
It  has  become  unnecessary  to  decide  upon  the  main 
question. 

Alderson  B. — The  declaration  states,  first,  a  duty 
on  the  part  of  the  defendant,  and  then  a  breach  of  it  by 
him  in  not  properly  performing  his  duties  of  editor. 
It  should  then  have  gone  on  to  show  an  injury  sustain- 
ed by  the  present  plaintifi^  in  consequence  of  the  de- 
fendant's breach  of  duty  previously  alleged.  This  he 
has  not  done,  for  the  injury  as  laid  appears  to  have 
been  sustained  from  his  own  wilful  and  separate  act,  in 
printing  and  publishing  the  libel  in  his  newspaper. 
Upon  the  general  question  I  agree  in  the  view  taken  of 
it  by  my  lord  chief  baron. 

OuRMEY  B. — The  plaintiff  cannot  have  judgment  on 
this  record.  On  the  otiier  question  I  strongly  concur 
with  the  opinion  already  expressed. 

Rule  absolute  for  arresting  the  judgment  (a). 

(«)  Where  both  parties  are  equally  criminal  against  the  general  laws  of 
poblic  policy,  the  rule  is  potior  est  eoHditio  defendentis :  per  Lord  Mm^U 
C.  J.  Smith  ▼.  Bromley t  Doogl.  697  ;  relied  on  by  Lawrence  J.  in  licmton  r. 
Hancock,  8  T.  R.  578  j  see  Cowp.  343  j  7  T.  R,  535 ;  1  East,  96,  99. 
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1834. 
Woodward  agahui  Cotton,  ^-^^^^ 

Tr\EBT  on  5  Geo.  4.  c.  cxxv.  s.  97.     The  first  count  By  5  Geo,  4- 

of  the  declaration  stated,^  that  the  defendant  did  i^oc"^^*/ ? 

narrow   a  certain   ditch   situate   &c.,  and  not  within  no  drain 

the  limits  of  the  jurisdiction  of  any  commissioners  of  ^\n  district 

sewers,  without  the  consent  or  approbation  of  the  trus-  described  by 

,  ,  ,  the  act  was  to 

tees  mentioned  m  a  certain  act  of  parliament  made  in  be  arched 

the  5th  year  of  his  late  majesty  king  Geo.  4.,  intituled,  ®^®''  ^^  "  *"y 
"  An  act  to  repeal  several  acts  for  the  relief  and  em-  soever"  with- 
ployment  of  the  poor  of  the  parish  oi  St.  Mary  Isling-  .enVof  wri^n 
ioUi  in  the  county  of  Middlesex^  for  lighting,  watching,  trustees.    A 
1  x«  •  J  xi-       •        /•      surveyor  who 

and  preventuig  nuisances  and  annoyances  therein ;  for  ^^  employed 

amending  the  road  from  Highgate  through  Maiden  ^y.?  private 

,  ,  .  individual  to 

LanCf  and  several  other  roads  in  the  said  parish"  &c.  saperintend 

&c.,  in  writing  first  had  and  obtained,  contrary  to  the  the  erecting 

form  of  the  statute  in  such  case  made  and  provided,  over  of  a  drain 

whereby  and  by  force  of  the  statute  the  said  defendant  ^"thin^t?^^'^' 

for  his  said  offence  forfeited  the  sum  of  50/.,  and  district  is  a 

thereby  and  by  force  of  the  same  statute  an  action  hath  y^^n  the  act. 

accrued  &c.  .  %  tb«  con- 

clttdins  sec* 
Other  counts  varied  the  statement  of  the  nature  of  the  tion  it  was 

ditch  or  watercourse  and  the  offence ;  one  set  alleging  ^j™*^^®?' ^h^vXA 

it  to  have  been  committed  contrary  to  the  terms  and  be  deemed 

stipulations,  and  in  other  manner  than  had  been  ex«  ^  a^public^ 

pressed  in  a  certain  consent  or  approbation  in  writing  act,  and 

had  and  obtained  by  the  defendant  from  the  trustees  dicially  taken 

mentioned  in  the  said  act,  in  this,  to  wit,  that  the  said  notice  of  as 

.  ,  til      *"^'*  without 

consent  and  approbation  so  given  and  granted  by  the  being  specially 

said  trustees  expressed  that  the  said  last-mentioned  jj^fj  ^^^^ 

ditch  to  be  arched  over  by  the  defendant  was  not  to  printed  copy 

be  less  than  13  feet  superficial.    Plea:  nil  debet.  i^^e^idelio) 

The  section  in  point  enacted,  "  That  it  shall  and  may  without  proof 

be  lawful  for  the  said  trustees  from  time  to  time,  as  they  ^een  examined 

with  the  i^r- 
liament  roll,  or  printed  by  the  king's  pnnter. 

VOL.  IT.  Z  Z 
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1884w       shall  seeoccasion,  to  widen,  deepen,  embanki  turn,  alter, 
'^-^^'^      arch  over,  and  cleanse  and  scour  all  and  every  and  any 
V.  of  the  watercourses,  drains  and  ditches  within  the  said 

CoTToir.  parish,  and  which  are  not  under  or  within  the  linutaof 
the  jurisdiction  of  any  commission  of  sewers,  and  to  lay 
out  new  drains  &c.  through  any  lands,  with  the  consent 
of  the  owners  or  occupiers,  and  assess  the  expenses  upon 
the  occupiers  and  owners  of  the  premises  which  receire 
benefit  or  avoid  damage  by  reason  of  the  same.  Pro- 
vided always,  that  no  ditch,  drain,  or  other  watercourse 
shall  be  narrowed,  filled  up,  altered,  covered  in  or  arched 
over,  by  any  person  or  persons  whatsoever,  without 
the  consent  and  approbation  of  the  said  trustees  in 
writing  being  first  had  and  obtained,  nor  in  any  other 
manner  than  is  or  shall  be  expressed  in  such  consent; 
and  in  case  any  person  shall  so  narrow,  fill  up,  alter, 
cover  in  or  arch  over  any  such  drain  or  watercourse 
whatsoever,  within  such  part  of  the  said  parish^  con- 
trary to  the  intention  hereof,  he,  she,  or  they  shall  for 
every  such  offence  forfeit  and  pay  the  sum  otBOV* 

There  was  a  clause  that  the  act  should  be  deemed 
and  taken  to  be  a  public  act,  and  should  be  judicially 
taken  notice  of  as  such  by  all  judges,  justices,  and 
others,  without  being  specially  pleaded. 

At  the  trial  before  Lord  Lyndhursi  C.  B.  at  the 
Middlesex  sittings  after  Michaelmas  term  1833,  the 
act  of  parliament  which  was  produced  in  evidence  had 
not  been  exemplified  under  the  great  seal,  and  there 
was  no  proof  that  it  had  been  compared  with  the  ori- 
ginal roll  in  the  parliament-office,  or  that  it  has  been 
printed  by  the  king's  printer.  It  further  appeared  that 
certain  persons  had  taken  a  lease  of  a  piece  of  land  in 
Islington  upon  which  the  drain  in  question  was  con- 
structed, for  the  purpose  of  building  houses,  which  they 
agreed  to  erect,  under  the  inspection  of  the  lessor's 
sunre^r  for  the  time  being.    The  defendant  was  such 
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surveyor ;  and  during  the  progress  of  the  work,  applied  1884. 
on  behalf  of  the  lessees  to  the  trustees  under  the  act 
to  sanction  the  construction  of  a  drain  of  a  certain  size, 
ai  stipulated  in  their  lease,  along  the  line  of  a  ditch  Cottov. 
in  frcmt  of  the  ground  built  on.  The  trustees  refused 
such  permission,  except  on  the  terms  that  the  drain 
should  be  made  of  the  capacity  of  13  feet.  The  lesseee 
however  built  a  smaller  drain,  and  while  one  of  the 
witnesses  was  engaged  in  arching  it  over,  after  a  gteat 
part  of  it  had  been  made,  the  defendant  came  to  him 
and  said  '^  You  must  build  it  according  to  that  which  is 
done."  For  the  defendant  it  was  objected,  first,  that 
as  this  was  a  private  act  of  parliament,  it  should  have 
been  r^^rly  proved  by  a  copy  exammed  with  the 
parliament  roU;  secondly,  that  the  defendant  being 
merely  surveyor  to  the  ground  landlord,  interfered  only 
to  see  that  the  contract  entered  into  with  his  principal 
was  fulfilled,  and  was  not  such  a  ''person"  as  could 
fall  wiUiin  the  words  of  section  145.  The  jury  gave 
a  verdict  for  the  plaintiff*  on  the  SOth  count,  that 
he  ''  did  arch  over  a  drain"  contrary  to  the  terms  ex- 
pressed in  a  certain  consent  of  the  trustees. 
In  this  term  Sieer  obtained  a  rule  to  enter  a  nonsuit* 

Holt  showed  cause  in  Easier  term.  It  was  unne- 
cessary to  prove  the  act  of  parliament  by  an  examined 
copy.  Brett  v.  Beales  (a),  which  was  relied  on  by  the 
defendant,  has  been  overruled  in  Beaumont  v.  Moun- 
tain  (&).    The  other  point  was  a  question  for  the  jury. 

The  Court  here  stopped  him,  calling  on 

Sieer  to  support  the  rule.  All  that  the  defendant 
contends  for  is,  that  a  party  who  seeks  to  give  a  private 
act  of  parliament  in  evidence,  should  prove  that  the 
copy  tendered,  if  printed,  was  procured  at  the  king*s 

(a)  Moody  &  M.  4S1.  (6)  10  Bing.  405. 

zz  2 


692  CASES  IN  TRINITY  TERM 

1834.        printers.     The  clause  in  question  does  not  make  this  a 

,^!r^^^^      public  act ;  for  if  the  intent  of  a  statute  be  particular, 
Woodward    *     .    „  .  ,  ,.         ,  ,  i     , 

V.  it  shall,   notwithstanding  the   words   are  general,  be 

Cotton.  deemed  a  private  statute  (a).  In  BreU  v.  Beales  (5)  the 
evidence  was  rejected,  though  the  copy  of  the  act  was 
printed  by  the  king's  printer.  [Lord  Lyndhurst  C.  B. 
That  copy  was  rejected  on  account  of  its  etkct  in 
evidence,  not  because  it  was  not  properly  proTeable  in 
evidence  without  a  copy  examined  with  the  parliament 
roll,  but  rather  because  it  could  not  be  received  for  the 
purpose  for  which  it  was  oiFered.  If  my  interpretation 
is  correct,  it  is  not  requisite  to  overrule  that  case ;  in 
the  marginal  note  it  is  said,  that  by  the  clause  in 
question  an  act  of  parliament  private  in  its  nature  is 
.not  ^'admissible"  in  evidence  against  strangers;  that 
is  of  course,  because  it  is  a  private  instrument,  although 
declared  to  be  a  public  act  for  some  purposes.  In 
Rex  V.  SuUon{c)  it  was  held  that  a  public  act  of 
parliament  is  admissible  as  prirn^  facie  evidence  of  the 
existence  of  any  facts  which  are  stated  in  it.  In 
the  case  of  BreU  v.  Beales  it  was  attempted  to  carry 
this  doctrine  a  little  farther,  and  Lord  TerUerden  held 
that  as  to  its  general  nature  and  operation  it  was 
not  a  public  act,  though,  still  by  the  particular  clause, 
it  may  be  given  in  evidence  as  such.  The  case  of 
Tfie  King  v.  Shaw  {d)  has  been  alluded  to,  where  a 
.  private  act  was  received  in  evidence  without  proper 
proof,  but  there  the  party  objecting  had  himself  put  the 
act  in  operation.  This  act  is  of  a  private  nature, 
because  its  provisions  refer  only  to  a  single  parish ;  and 
a  statute  which  as  to  persons  is  general,  but  the 
matter  thereof  concerns  singular  things,  as  any  parti- 
cular manor  or  house,  &c.j  or  all  the  manors,  houses, 
&c.,  which  are  in  one  or  sundry  particular  towns,  or  in 

(a)  6  Bac.  Abr.  tit.  Statute  (F.)  (6)  M.  &  M.  4tl. 

(c)  4  M.  &  S.  533.  _  (d)  1«  East,  479. 


Woodward 
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one  or  divers  particular  counties,  is  a  particular  act       I834< 
which  must  be  pleaded  (a).    It  was  even  thought  neces- 
sary  to  declare  by  a  special  enactment,  that  the  Irish 
statutes,  though  made  for  one  great  province  of  the      Cotiok, 
empire,  should  be  received  in  evidence  in  Great  Britain, 
41  Geo.  3,  U.  K.  c.  90.  s.  9.    But  judges  would  not  take 
notice  of  a  private  act  unless  it  be  pleaded,  though  it 
make  void  all  proceedings  to  the  contrary  in  such  a 
case ;  the  reason  being,  that  it  is  important  that  the  ex- 
istence of  public  acts  should  not  be  put  in  issue  because 
many  ancient  ones  are  lost ;  but  that  is  not  the  case  with 
modem  private  acts.    Formerly,  therefore,  if  a  private 
act  was  not  produced  in  an  exemplification  under  seal, 
the  party  might  plead  nul  tiel  record  (&).     The  effect  of 
the  introduction  of  thb  clause  is  only  to  save  the  neces- 
sity of  pleading,  and  not  to  invest  it  with  a  pubUc  cha- 
racter;    The  mode  of  inrolment  and  promulgation,  and 
of  giving  the  royal  assent,  shows  a  distinction  between 
public  and  private  acts :  a  public  act  is  inroUed  by  the 
clerk  of  parliament,  and  by  him  transcribed  and  sent  to 
all  sheriffs  that  it  may  be  generally  known,  and  the 
king's  assent  is  given  by  the  words  le  roy  le  veut.   But  a 
private  act  is  only  filed  with  the  royal  assent  indorsed  in 
the  terms,  aoitfait  come  il  est  desire,  and  is  never  circu- 
lated by  public  authority.     The  law,   therefore,  has 
always  required  that  a  different  degree  of  formality 
should  be  applied  to  the  proof  of  a  private  act,  and  the 
plaintiff  has  not  complied  with  it.    He  also  mentioned 

a  case  of  Bromhead  v. at  Lincoln  summer 

assisees  18S3,  tried  before  A.  Park  J.  in  which  a  distress 
of  a  horse  for  toll  at  Gainsborough  bridge  was  sought  to 
be  justified  under  a  private  act  containing  a  public 
clause.  He  stated  that  that  learned  judge,  after  confe- 
rence with  Taunton  J.,  rejected  the  evidence  for  want 
of  proper  authentication. 

(«)  HoUand*t  case,  4  Co.  76.  b. ;  Prigge  v.  Adam,  Skinn,  350. 
(6)  8  Co.  98.  b.  Com.  Dig.  Pari.  (E.  5.) 
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I8S4.  As  to  the  second  point,  the  defendant  was  not  a 

^^"^^      person  to  whom  the  penalty  could  attach ;  for  the  jury 
v.  found  that  he  was  a  surveyor  for  the  lessor,  a  private 

CoTToy.  individual.  This  action  being  in  the  nature  of  a  cri- 
minal proceeding,  the  party  who  is  charged  must  he 
clearly  brought  within  the  spirit  of  Ac  enactment,  for 
a  penal  law  shall  not  be  intended  by  constnictioii. 
Dwarris  on  Statutes  (a).  "  The  rule  which  has  uni- 
ibrmly  been  observed  by  all  judges  rincc  the  revolution, 
requires  that  all  penal  laws  should  be  construed 
strictly ;  that  no  case  should  be  holden  to  be  reached 
by  them,  but  such  as  are  within  both  the  spirit  and  the 
letter  of  such  laws  (ft)."  Here  the  defendant  is  not 
withm  the  words  of  the  act,  which  require  that  no 
drain  shall  be  narrowed,  or  filled  up,  or  arched  over 
by  any  person  without  the  consent  of  the  trustees;  for 
the  defendant  has,  personally,  done  no  act  that  is  here 
fbrbidden,  nor  is  he  within  the  spirit ;  for  at  most»  be 
has  only  given  directions  for  other  persons  that  an  ardi 
should  be  completed  as  it  had  been  begun. 

Lord  Lyndhurst  C.  B.— The  case  of  BreU  v. 
Beales  must  have  been  misunderstoodi  or,  from  Bome* 
thing  equivocal  which  appears  in  its  terms,  is  misre- 
ported.  The  copy  of  the  act  of  pariiament  there  ten- 
dered in  evidence  was  rejected  on  the  grovnd  of  its 
effect  when  admitted  in  eridence,  not  because  it  might 
not  be  received  in  eridence  as  an  instrument  prepay 
proved.  The  whole  reasoning  of  Lord  TTwtterdenV 
judgment  goes  to  show  that  it  could  not  be  received 
for  the  object  for  which  it  was  offbred,  as  it  had  no 
effect  or  operation  on  the  question ;  that  is  very  aimiiar 
to  Beaumont  v.  Mountain.    The  history  of  the  progress 

(a)  P.  376. 

(6)  Per  Best  C.  J.  in  Fletcher  v.  Lord  Sond4i,  S  Bing.  580 ;  also  per 
BayleyJ.  in  Denn  t.  Diamond,  4  B.  &  C.  ^43;  and  Parke  J.  in  McMUi  r. 
Banning,  f  B.  &  Ado].  915;  see  R.  v,  Crek$i  Cowp.  f6. 
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of  these  enactments  is  this :  originally  private  acts  of       1834. 
parliament  could  only  be  proved  by  a  copy  which  had      ^^v^^ 
been  examined  with  the  parliament  roll;  that  mode  ^. 

was  found  to  be  so  expensivci  that  the  legislature,  to  Cotton. 
avoid  the  inconveniencoi  introduced  a  clause  into  such 
actSi  that  copies  printed  by  the  king's  printer  should  be 
admitted  in  evidence.  A  difficulty  then  arose  in 
proving  that  the  copy  produced  had  been  printed  by 
the  king's  printer;  to  obviate  which  the  clause  now  in 
question  was  inserted,  that  certun  acts  should  be 
deemed  public  acts.  With  regard  to  the  other  point, 
the  jury  found  that  as  the  defendant  assisted,  by  his 
directions,  the  persons  occupied  in  the  work,  he  is 
personally  liable  though  he  did  not  engage  in  it  with 
Ihs  own  hands.  If  I  direct  a  man  to  commit  a  misde- 
meanor, and  he  obeys  me,  I  am  guilty  as  well  as  be, 
for  we  are  both  principals^ 

The  rest  of  the  court  concurred. 

Rule  discharged. 


EmeeYi  surviving  partner  of  Rich  deceased,  against 
Day. 

INDEBITATUS  assumpsit  for  goods  sold,  work  and  The  statute  of 
.  «  ,  .  .  limitations  m 

laboor,  and  on  the  money  counts,  on  promises  to  assumpsit  be- 
gins to  run 
from  the  time  when  the  cause  of  action  accrues.  Therefore,  where  by  a  local  turn- 
pike act  the  trustees  were  to  pay  firat  the  expenses  of  obtaining  the  act,  and 
next,  the  expenses  of  erecting  toll-houses  &c.,  a  builder  wlio  brought  an  action  for 
^ork  and  laoour  in  so  doing,  more  than  six  years  after  the  work  done,  but  within  six 
J9tn  of  the  time  when  the  trustees  bad  funds  in  band,  by  having  paid  off  the  ex- 
penses of  the  act,  it  was  held  that  he  was  too  late,  ns  the  action  was  maintainable 
immediately  after  the  work  done,  though  the  execution  would  have  been  postponed 

Wbtre  a  local  turnpike  act  provided  that  all  orders  of  the  trustees  should  be 
entered  in  a  book  kept  for  that  purpose,  an  order  by  them  to  pay  a  bill  is  not  an  act 
<Ione  so  as  to  take  a  debt  out  of  the  statute  of  limitations,  under  9  Geo,  4.  c.  14., 
vileat  it  is  so  entered  in  writing ;  the  only  act  capable  of  taking  a  case  out  of  the 
statute  being  the  payment  of  principal  or  interest. 

A  eteik  to  turnpike  trustees  is  not  personally  liable  under  a  clause  by  which  they 
^^]  sue  and  be  sued  in  his  name. 
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1884.  the  pkdntiff  and  one  Rich  his  partner  in  his  life-time; 
and  another  set  of  counts  on  promises  to  the  plaintiff 
as  surviving  partner  of  IZteA.  Pleas:  general  issue  and 
statute  of  limitations.  The  action  was  brought  for 
work  done  in  1823  by  plaintiff  and  his  partner  in 
erecting  a  toll-house  for  the  trustees  of  a  turnpike 
roadi  under  a  contract  which  had  been  agreed  upon  at 
a  meeting  of  the  trustees  on  7th  October  in  that  year, 
and  was  entered  in  their  minute  book.  The  defendant 
was  clerk  to  the  trustees  appointed  under  54  Geo.  3.  c 
180.,  intituled  "  an  act  for  repairing  the  road  from  PoUon 
in  the  county  of  Bedford^  and  GamUngay  in  the  county 
of  Cambridge^  to  Ei/nesburt/ in  the  county  oi  HmUimg' 
don''  The  act  contained  a  clause  "that  all  monies 
arising  from  subscriptions  or  tolls,  or  by  borrowing  or 
otherwise,  should  be  vested  in  the  trustees  and  appro- 
priated in  manner  following :  first,  to  pay  the  expenses 
of  the  act ;  secondly,  of  the  toll-houses  and  bridges ; 
thirdly,  the  interest  of  money  borrowed ;  and  fourthly, 
the  principal  borrowed,"  By  another  clause,  "  the  trus- 
tees were  to  sue  and  be  sued  in  the  name  of  their 
clerk." 

The  trustees,  at  a  meeting  in  1829,  made  an  order 
that  the  tradesmen  should  be  paid,  and  the  defendant 
said  he  had  an  order  to  collect  the  money  to  pay  them 
accordingly ;  but  this  order  was  never  entered  in  their 
book.  The  trustees  at  that  time  had  not  paid  off  the 
expenses  incurred  in  passing  the  act:  they  had  not 
funds  till  18^.  At  the  trial  before  Dejman  C.  J.  at 
the  last  assizes  for  the  county  of  Cambridge,  it  was 
objected  that  the  evidence  did  not  support  the  daim 
against  the  defendant  for  goods  sold  and  work  and 
labour  done  '^  for  the  defendant  at  his  request,*'  as  the 
work  was  done  not  for  the  defendant  but  for  the 
trustees;  and  that  the  act  gave  no  right  of  action 
against  the  clerk  personally,  but  only  directed  that  the 
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trustees  shall  be  sued  in  the  name  of  their  clerk.  The 
learned  chief  justice  upon  this  directed  a  nonsuit,  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  or  have 
a  new  trial. 

KeUy  showed  cause.  As  the  case  was  presented  at 
the  trial  two  points  arose  on  the  plea  of  the  statute  of 
limitations ;  first,  that  as  by  the  provisions  of  the  turn- 
pike act  the  trustees  were  to  be  compelled  to  pay  the 
expenses  of  that  act  before  they  paid  the  tradesmen 
employed,  the  statute  did  not  begin  to  run  till  the 
expenses  of  the  act  were  paid ;  secondly,  that  tfie  order 
of  the  trustees  in  18S9  was  an ''  act  done,"  so  that  no 
acknowledgment  in  writing  was  necessary,  or  if  it  was, 
the  usual  course  being  to  enter  such  orders  in  a  book, 
it  must  be  assumed  to  be  entered  there,  as  there  was  no 
proof  that  it  was  not  in  writing.  As  to  the  second 
point,  there  must  be  positive  proof  of  some  writing  to 
take  the  case  out  of  the  statute,  but  in  this  case  the 
presumption  of  any  writing  was  negatived.  By  the 
turnpike  act,  all  orders  of  the  trustees  are  to  be  made 
at  their  meeting  by  a  majority  present;  and  by  a  sub- 
sequent clause,  all  orders  are  to  be  entered  in  a  book 
and  signed  by  the  trustees,  and  such  entries  are  to  be 
deemed  originals.  The  book  was  in  court,  but  no 
order  appeared.  [Parke  B.  There  is  nothing  in  the 
second  objection;  the  only  point  is,  whether  or  not  this 
debt  can  be  sued  for  on  a  count  for  money  had  and 
received  under  the  clause  in  the  act  for  the  appro- 
priation of  the  money  by  the  trustees,  or  whether  that 
clause  is  simply  a  direction  to  the  trustees  how  to  apply 
the  money  without  altering  the  nature  of  the  contract] 
[Alderson  B.  Were  the  goods  sold  to  be  paid  for  only 
when  money  was  in  hand  ?]  There  is  nothing  in  the 
contract  to  defer  the  time  of  payment  till  they  were  in 
funds ;  and  if  there  had  been,  there  is  no  evidence  to 
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18S4>.  show  that  the  trustees  had  not  money  in  hand  til 
within  six  years  before  the  connnencement  of  this  MtioiL 
[Parke  B.  The  true  question  is,  whether  the  traaCees 

l^AT.  did  not  contract  to  pay  immediately,  or  wliether  tlie 
clause  as  to  the  appropriation  of  the  tolls  makes  any 
difference  in  the  time  of  payment]  The  danse 
enabling  parties  to  sue  the  trustees  in  die  name  of 
iheir  clerk  does  not  make  him  personafly  liable.  [Atder- 
son  B«  WormweU  v.  HailHme{a)  decided  that  he 
would  only  be  liable  to  execution  in  respect  of  die  tmst 
funds  in  his  hands.  If  an  action  may  be  brought  agdnnt 
the  clerk  at  any  time,  it  shows  that  the  operation  of  the 
statute  commences  at  once,  and  that  its  operatioii  is 
not  postponed  dll  the  trustees  are  in  funds.  Parke  B. 
The  question  is,  when  the  cause  of  action  accraed,  not 
when  the  defendant  could  give  satMkction.]  The 
Court  here  called  on 

Biggs  Andrews  and  Austin  in  support  of  die  rale. 
The  nature  of  this  act  shows  that  the  legii^ture  coa- 
templated  the  building  toll-houses  &c.  by  the  trustees  be- 
fore they  could  be  in  ftinds  to  pay  for  them.  IParie  B. 
By  section  31,  they  might  hate  borrowed  money  on 
mortage  of  the  tolls.]  The  act  compels  die  trustees 
to  build  die  toll-houses,  but  does  not  contemplate  loans 
for  this  purpose.  The  trustees  ai^  only  liable  to  pay 
in  respect  of  funds  receired  by  them  for  tolls  under  the 
act.  The  plaintiff  deals  with  them  or  their  clerk,  not 
as  individuals  but  under  the  act.  Unless  they  were  hi 
fbnds  at  the  time  of  the  judgment  he  could  not  hatre 
got  judgment  in  the  action;  so  that  there  was  no 
necessity  of  introducing  into  the  contract  any  stipulation 
M  to  the  time  of  payment.  Nor  is  price  stipulated  for, 
but  only  that  the  work  shall  be  done  in  a  workmanlike 
maimer.    The  plaintiff  contracts  on  the  footing  of  the 

(a)  6  Bing.  668. 
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act ;  if  the  trustees  have  no  money  be  cannot  compel  18M. 
them  to  borrow,  and  can  get  no  fruitful  judgment  against 
them.  Then  can  bis  right  to  recover  accrue  on  the 
execution  of  the  work  ?  [Parke  B.  It  may  be  a  cot- 
tract  to  be  paid  at  oncd,  though  the  plaintiff  can  get  no 
satisfaction  for  several  years  after.]  There  is  no  cause 
of  action  till  the  trustees  are  In  funds  by  having  paid 
the  expenses  of  the  act.  [Gumey  B.  Showing  that 
they  had  no  funds  would  not  defeat  the  action,  but 
would  only  go  to  delay  the  execution.]  As  to  the 
statute  of  limitations,  the  order  of  the  trustees  is  not  a 
mere  acknowledgment,  but  is  an  act  done,  and  there- 
fore not  within  9  Geo.  4.  c.  14. 

Paaxb  B. — Suppose  a  man  to  contract  with  a  teata^ 
tor,  but  the  cause  of  action  not  to  arise  till  after  hb 
death,  so  that  the  party  can  only  sue  as  executor;  as 
for  example,  a  contract  to  pay  in  a  year,  within  which 
time  the  party  entitled  to  payment  dies,  there  is  a  riglit 
at  action  without  an  immediate  remedy.  The  defendant 
migbt  plead  plene  administravit;  but  it  is  inherent  to 
«very  contract  that  an  action  lies  on  it  immediately, 
unless  there  is  a  sdpuktion  to  Ae  contrary.  This 
contract  cannot  be  made  odier  than  a  general  contraot 
on  which  an  action  lies  as  soon  as  the  work  is  done, 
nor  has  the  plaintiff  taken  it  out  of  the  statute  of  iinM- 
tations  by  any  note  in  writing.  Wheroi  as  in  this  case, 
there  is  no  act  done  by  payment  of  principal  or  interest, 
there  must,  since  9  G.  4.  c.  14.,  be  an  acknowledgment 
in  writing  in  order  to  take  a  case  out  of  the  statute  of 
limitations :  then  if  the  plaintiff  relies  on  the  order  of 
the  trustees,  he  must  show  the  terms  of  it ;  and  as  be 
has  not  done  so,  the  rule  must  be  discharged  (a). 

The  other  Barons  concurritig. 

Rule  discharged. 

(a)  See  Corpe  ▼.  Olyn,  3  B.  &  Adol.  601. 
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18S4. 
'^*^"^^  Morris  against  Parkinson. 

By  the  prac-  T^EBT  for  escape  against  the  defendant,  seijeant-at- 
borough  court  ™®^®  ^^^  *^  borough  of  Liverpool.    The  dedft- 

its  process  was  ration  stated,  that  whereas  at  the  court  of  record  of 

serjeant-at-  ^^^  ^^^ ^  ^^  ^S  ^^  ^^  borough  of  Liverpool,  holdea 

mace,  naming  ^t  Liverpool  in  the  county  of  Lancaster,  in  the  com- 
him,  and  to  i    ii     i*    i  it  i      •  i  •      i      •      •   i* 

one  or  more  mon  hail  of  the  same  borough,  and  withm  the  junsdic- 

P*'*^*  *'h*      ^^^  ^^  ^^^  ®*"^^  court,  that  b  to  say,  on  the  fourteenth 

are  ap-'  day  of  February  1833,  before   C.  H.,  esq.  the  then 

EiSt^exccute  ^^y^h  and  R.  G.  and  J.  A.  the  then  bailiffs  of  the 

the  process,      said  borough  and  judges  of  the  same  court,  according 

hfm  Mcurity  to  ^^  ^^^  custom  of  the  same  borough  from  time  immemo- 

account  to  him  jjal  there  used  and  approved  of,  came  the  plaintiffs  by 

as  well  for  all     .  ,    ,  Z*^  ,     .    ,     ,    . 

fees  received     &c. :  and  there  at  the  same  court  levied  tbeur  certam 

as  for  acts        plaint  against  one  Thomas  Jones  on  a  certain  plea  of 

done  m  their     r  o  r 

offices.    They  trespass  on  the  case  on  promises  to  the  damages  of  the 

office  in'order  P^**"**^  ^^  ^^Z,,  for  a  certain  cause  of  action  arising 
to  receive  pro-  to  the  plaintiffs  within  the  jurisdiction  aforesaid,  to 
dismissed  by  ^^  ^^'  the  nbn-performance  of  certain  promises  and 
him  at  plea-  undertakings  then  lately  within  the  jurisdiction  afore- 
la.  which  had  said  made  by  the  said  Thot/ias  Jones  to  the  now  plain- 
*""ted'to'  ^^®»  ^^^®  ^"^  being 'then  and  there  matter  and  cause 
<<  T.  P.  ser-  of  action  within  the  jurisdiction  and  cognizance  of  the 
of*ihe*''™*^*  **™^  court,)  and  such  proceedings  were  thereupon  had 
borough,  and^^  in  the  same  court,  that  afterwards^  to  wit,  at  the  said 
not  subjoining  court  of  our  said  lord  the  king,  of  the  borough  of 
«  his  <*fficci^    X.  aforesaid,  holden  at  Z.,  in  the  county  aforesaid,  in 

by  A.  L.  the  common  hall  of  the  said  borough,  and  within  the 
without  any 

warrant,  which)  by  the  practice,  was  never  issued.  Parol  testimony  was  admitted  to 
show  the  above  facts  relative  to  the  officers*  appointment  and  situation.  It  was  also 
proved  that  when  parties  wish  process  to  be  executed  by  a  person,  not  such  officer, 
the  serjeant-at-mace  is  applied  to,  and  specitdly  indemnified.  Bail-bonds  are  taken 
in  his  name,  and  he  is  served  personally  with  rules  to  return  writs.  The  returns 
are  made  in  the  names  of  the  officers  actually  executing  them,  but  attachments  for 
not  doing  so,  &c.,  issue  against  the  serjeant-at-mace.  Held,  in  an  action  for  a 
voluntary  escape,  that  A.  £.  was  the  officer  of  the  serjeant-at-mace,  who  was  there- 
fore responsible  for  his  acts  in  the  execution  of  process. 
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jurisdiction  of  the  said  court,  that  is  to  say,  on  the       1884. 
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1 1th  day  of  July  1833,  before  the  said  &c. :  the  plainr 
tifis,  by  the  consideration  and  judgment  of  the  same  v! 

court,  according  to  the  custom  of  the  said  court  and    P^**'"*>*r 
borough  therein  from  time  immemorial  used  and  ap- 
proved of,  recovered  against  the  said  Thama$  Jonei 
4f5L  Ss.  M*,  which  in  and  by  the  said  court,  holden 
as  last  aforesaid,  were  adjudged  to  the  plaintiffs  for  the 
damages  which  they  had  sustained,  as  well  by  reason 
of  the  not  performing  certain  promises  and  under- 
takings before  then  made  by  the  said  Thomas  Jones  to 
the  plaintiffs  within  the  jurisdiction  aforesaid,  to  witj 
the  promises  and  undertakings  first  aforesaid,  as  for 
their  costs  and  charges  by  them  about  their  suit  in  that 
behalf  expended,  whereof  the  said  Thomas  Jones  was 
convicted,  as  by  the  record  and  proceedings  remaining 
in  the  said  court  of  X,  aforesaid,  and  within  the  county 
aforesaid,  and  within  the  jurisdiction  aforesaid,  more 
fully  appears ;  and  which  said  judgment  at  the  time  of 
issuing  the  precept,  and  of  the  arrest  and  escape  herein- 
after  respectively  mentioned,  remained  in  full  force  and 
effect,  and  not  reversed,  satisfied,  or  otherwise  vacated: 
and  the  said  plaintiffs  further  say,  that  afterwards,  to 
wit,  on  S3d  August  1883,  to  wit,  at  X.  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  aforesaid, 
for  the  recovery  of  the  said  sum  of  45/.  3«.  4«/.,  the 
plaintiffs  sued  and  prosecuted  out  of  the  said  court  then 
holden  at  Liverpool  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  before  the 
sud  mayor  &c.  of  the  said  borough,  and  judges  of  the 
court,  according  to  the  custom  of  the  said  court  and 
borough  there  from  time  immemorial  used  and  ap« 
proved  of,  a  certain  precept,  commonly  called  a  capias 
ad  satisfaciendum,  against  the  said  Thomas  Jones,  by. 
which  said  precept  it  was  commanded  to  the  defendant, 
then  bebg  seijeant-at-mace  of  the  said  borough^  and 
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18S4.       adbo  one  A*  Lard,  which  said  A.  Lord^  then  and  fron 
tfaenee  until  and  at  the  time  of  the  arrest  and  escape 
heveinafter  mentionedi  was  the  officer  and  bailiff  of  Ac 
FAKviifsoir.    g^d  defendant,  to  wit,  at  &Cn  that  they,  or  one  of  theia^ 
should  take  the  said  Thomas  Jones,  if  he  should  be 
found  within  the  said  borough,  and  him  safely  keep,  so 
that  they,  or  one  of  them,  should  have  his  body  belbic 
the  mayor  and  baUiffs  at  the  then  next  court  of  die 
said  borough,  to  satisfy  the  plaintiffs  the  said  sum  of 
46^  8#.  M.  so  recovered  as  aforesaid,  and  that  one  of 
them  should  then  and  there  have  that  precept ;  and  at 
the  foot  of  the  said  precept  was  th&k  and  there  written 
a  memorandum,  whereby  the  said  defendant  and  the 
said  A*  Lord  were  directed  to  take  the  said  sum  of 
46/.  3$*  4d.  which  said  precept  with  the  memorandum, 
afterwards^  and  before  the  return  thereof,  to  wit,  on  SSd 
Attgust  18SS,  at  L.  aforesaid,  and  within  the  juriadie- 
tion.  aforesaid,  was  deUversd  to  the  defendant,  who  at 
ihe  time  of  suing  forth  the  said  precept  as  aforesaid, 
and  from  thenceforth  until  and  at  and  afler  the  escape 
of  the  said  I^onuts  Jones  hereinafter  mentioned,  was 
ser}eant-at*mace  of  the  said  borough,  and  as  such 
seijeant*at>mace  during  all  the  lime  last  aforesaid, 
according  to  the  custom  of  the  said  court  and  borough 
there  ttom  time  immemorial  used  and  approved  of, 
had  and  ought  to  have  had  the  execution  of  the  said 
precept  to  be  executed  in  due  form  of  law ;  by  virtue  of 
which  said  precept  the  defendant,  so  being  seijeant^at- 
mace  of  the  said  borough  as  aforesaid,  afterwards  and 
before  the  return  of  the  said  precept,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  the  juriadiction 
aforesaid,  to  wit,  at  &c«  took  and  arrested  the  said 
Thomas  Jones  by  his  body,  and  then  and  there  by  virtue 
of  the  said   precept  had  and  detained  him  in  his 
custody  in  execution  for  the  said  sum  so  mentioned  in 
the  said  precept  as  aforesaid,  and  kept  and  detained 
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him  in  hif  oustody  in  execation  for  the  said  fiui  of      1884b 
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money  ao  mentioned  {n  the  iaid  precept  as  aforesaid^ 

within  the  jurisdicaon  aforesaid,  from  thence,  until  the  ir 

defendant,   so  being  seijeant-at-mace  as   aforesaid,   F^^^'^s^t 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

within  the  jurisdiction  aforesaid,  at  Xti^tff}M7e2aibreBaid« 

in  the  county  aforesaid,  without  the  leare  or  licence, 

and  against  the  will  of  the  said  plaintiffs,  suffered  and 

permitted  the  said  JTHmias  Jime$  to  escape  and  go  at 

large,  and  the  said  !nama$  Jmea  did  then  and  there 

escape  and  go  at  large  wheresoever  he  would  out  of 

the  custody  of  the  defendant,  he  the  defendant  so 

hebg  serjeant-at^nace  as  aforesaid,  and  the  said  sum 

of  money  so  mentioned  in  the  said  memorandum  aa 

aforesaid,  being  then    and  still  whoUy  unpaid  and 

unsatisfied  to  the  plaintiffs^  to  wit,  in  the  county  afore^ 

said,  whereby  an  acticm  hath  accrued,  &c.     Plea; 

the  general  issue.  At  the  trial  before  Alders<m  J.  at  the 

spring  assises  for  Laneashire,  the  judgment  in  M^rrit 

▼.  Jimei  was  proved  by  an  office  copy,  and  the  writ  of 

ca.  sa.  (a)  was  shown  to  have  been  delivered  to  Akx^ 

ander  Lord^  who  was  in  attendance  at  the  defendant's 

office,  who  arrested  I%&mas  Janes  under  it,  and  after 

keeping  him  in  custody  twenty-four  hours  let  him  go 

at  large.    No  warrant  was  issued  on  the  writ.    It  was 

shown  that  the  sei]eant*«t-mace  of  the  borough  court 

(a)  The  form  wai  ob  follows :~ 
Boroogh  of  Liverpcdl,  S  It  Is  eoiDtmnded  to  Thnothy  Parkimon,  fefjeaiitHrt- 
to  wit.  i  naoe  of  the  said  borough,  and  aiio  to  AksmnUt 

Lord,  that  they  or  one  of  them  take  Thamat  Jcnti,  if  he  shall  be  found 
whbiu  the  said  borough,  and  him  safely  keep,  so  that  they  or  one  of  them 
have  bis  body  before  the  mayor  and  bailiffs  at  the  next  court  of  the  said 
boroogh,  to  satisfy  Jamn  Morrit  45/.  3<.  id.,  which  he  lately  in  the  court  of 
the  said  borough  by  the  judgment  thereof  recovered  against  the  said 
Thmai,  for  the  damages  which  were  soatained  as  well  by  reason  of  the  non- 
performance of  certain  promises  and  undertakings  lately  made  by  him  to 
the  said  Jomfi  at  the  borough  aforesaid,  as  and  for  the  costs  and  charges 
aboot  hit  anit  in  that  behalf  expcDded ;  whereof  the  said  Thonuu  i$  con- 
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18M.       is  an  officer  emplayed  in  executing  its  process,  and  dist 
*'-*^-'^      defendant  as  such  had  appointed  Lord  and  two  ottien 
V  to  be  his  officers  to  execute  process  of  that  court 

PA»Kiasaii.  They  are  usually  called  officers  of  the  seijeant-At^mace. 
Lordi  like  others  so  appointed,  had,  on  his  appoint- 
menti  given  bond  to  the  defendant  to  account  to  him 
for  the  fees  and  profits  and  to  indemnify  him  generally. 
By  the  practice  of  the  court,  its  writs  are  directed  to  the 
serjeant-at-mace  by  name,  and  to  one  or  more  of  these, 
his  appointees,  also  named  jointly  with  him*  In  rare 
instances  they  are  directed  to  him  and  to  other  persona 
who  are  not  his  officers  appointed  as  above,  but  he  is 
then  applied  to  and  specially  indemnified.  Each  wiit 
is  delivered  to  the  person  who  is  to  execute  it,  no  war- 
rant being  ever  made  out  upon  it  by  the  serjeant-at- 
mace.  He  takes  the  fees  for  execution  of  all  process. 
No  return,  is  made  by  the  officer  till  a  rule  to  return 
Ae  writ  is  seri^d  personally  on  the  seijeant-at-mace. 
The  officer  who  executed  the  writ  then  returns  it  m 
his  own  name.  Bail-bonds  are  taken  in  the  name  of 
the  seijeant-at-mace,  and  attachments  issue  against 
him  on  any  default.  He  dismisses  the  officers.  It  was 
contended  that  the  writ  should  have  been  directed  to 
the  seijeant-at-mace  alone,  who  was  the  only  proper 
officer  of  the  court  to  execute  process,  and  that  tlie 
arrest  being  therefore  illegal  no  action  would  lie  for  an 
escape.  The  only  question  of  fact  left  to  the  jury  was, 
whether  Lord  allowed  Jcmes  to  go  out  of  custody  with«> 
out  the  plaintiff's  licence.    They  found  that  he  did, 

Yicted  in  the  tud  court,  as  by  the  record  thereof  it  does  appear,  and  that 
they  or  one  of  them  have  tiieu  and  there  this  precept.  Dated  Bth  JiyiuC 
1833. 

By  the  court,  14th  ^i^uit  18S3. 
Crm.  attorney  for  the  plaintiff. 

Damages    £«5    8  0 

Debt 19  15  4 

Total,...  45    a  4 
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and  that  the  debt  in  Morris  ▼.  Jtmes  had  been  yirtually  1834. 
satisfied,  but  not  the  costs.  AJderson  J.  nonsuited  the 
plaintiff,  on  the  ground  that  the  defendant  was  not  liable 
for  the  acts  of  Lord  to  which  he  was  not  personally  a 
party,  and  gave  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  for  such  sum  as  the  court  should  think  fit 
Cresswell  having  obtained  a  rule  accordingly  in  Easter 
term, 

F.  Pollock    and    Wightman    now    showed    cause. 

Xhough  the  serjeant-at-mace  has  by  peculiar  usage  the 

patronage  of  appointing   tliese  officers   in  the  first 

instance,  they  are  no  less  officers  of  the  court  when  so 

appointed,  and  are  recognized  as  such  by  the  court, 

which   directs  writs  to  them,  not  exactly  as  officers 

of  the  serjeant-at-mace,  but  nominjatim^  and  receives 

returns  of  writs  from  them  in  like  manner.     But  first 

there  b  a  variance  in  proof  between  the  declaration, 

which  alleges  the  writ  to  have  been  delivered  to  the 

defendant  as  seijeant-at-mace,  and  the  evidence,  which 

shows  it  to  have  been  delivered  to  Lord  the  officer 

without  ever  coming  to  the  hands  of  the  defendant. 

[^Alderson'R,  That  involves  the  same  question;  for  if 

they  are  the  officers  of  the  serjeant-at-mace,  a  delivery 

to  them  would  be  a  delivery  to  him.]     In  Foster  v. 

Blaheloch  (a),  Bayley  J.  distinguishes  between  the  case 

where  a  party  leaves  it  to  the  sheriff  to  execute  a  writ 

by  his  own  officer,  nominated  by  himself,  and  that 

where  an  attorney  has  selected  an  officer  to  execute 

the  process.     Officers  of  the  seijeant-at-mace  are  not 

necessarily  employed  to  execute  process,  and  it  is 

sometimes  entrusted  to  others.    Had  the  writ  been 

directed  to  the  serjeant  alone,  he  might  have  selected 

whom  to  execute  it;  whereas,  in  this  case,  he  was 

deprived  of  any  opportunity  to  do  so.     The  borough 

court  recognizes  the  serjeant-at-mace  and  his  officer  as 

(a)  5  B.  &  Cr.  3f  8. 
VOL.  IV.  3  A 
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1834.       being  each  of  them  principab,  and  must  presume  that 

^^^^      the  fonner  executes  the  writ  till  informed  of  the  oon- 
Mo&Ris 

V.  tfsry  by  the  return, of  the  officer  who  actually  does  so. 

Babxiksov.  rjyy^^  peculiaT  practice  of  the  court  distinguishes  this  case 
from  that  of  a  sheriff,  who  being  the  very  indindml 
recognized  by  the  superior  courts  as  executing  process, 
is  therefore  liable  for  the  acts  of  his  bailiffs,  of  whom 
no  cognizance  is  taken.  Here,  though  Lord  gave  ac 
indemnity  bpnd  to  the  defendant,  yet  as  the  court  by  its 
own.act  selected  him  to  execute  this  process,  he  became 
the  direct  and  immediate  officer  for  that  purpose,  not 
of  the  serjeant-at-mace,  through  whose  hands  the  pro- 
cess never  passed,  but  of  the  court.  How  then  can  the 
serjeant-at-mace  be  liable  for  his  acts  ? 

Cresiwell  and  Addison  supported  the  rule.  The 
whole  question  being,  whether  Lord  was  an  officer  of  the 
borough  court  or  of  the  serjeant-at-mace,  it  has  been 
assumed  throughout  that  he  is  an  officer  of  the  court, 
because  he  was  named  in  the  writ.  All  the  other  evi- 
dence goes  clearly  to  show  that  Lord  was  only  the  oflicer 
of  the  defendant,  who,  as  serjeant*at-mace,  is  the  only 
person  having  execution  and  return  of  the  process  of  the 
borough  court,  and  stands  in  the  same  situation  as  the 
sheriff  of  a  county,  to  whom  writs  out  of  the  superior 
courts  must  be  directed,  or  are  void,  Qrant  v.  Bqgge  (a), 
Bracehridge  v.  Johtison  (J).  Then,  if  in  point  of  law 
the  writ  could  issue  to  no  one  else.  Lord  could  derive 
no  authority  but  from  the  defendant,  who  would  there- 
fore be  liable  for  all  his  acts.  The  officers  names  are 
only  introduced  into  the  writs  because,  as  it  is  not  the 
practice  for  the  serjeant^t-mace  to  issue  warrants,  he 
must  otherwise  execute  all  process  in  person.  If  Lord 
had  been  named  in  the  writ  as  a  deputy  or  officer  of 
the   seijeant-atmace,    no  doubt  of   the  defendant's 

(a)  3  East,  128. 

(6)  1  Brod.  &  B.  12;  aod  see  6  Bmg.  194;  3  B.  &  Ado).  4]tf. 
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responsibility  could  have  been  entertained ;  and  here  1834. 
the  plaintiff  has  established  his  character  as  deputy  by  jP^*"^ 
extrinsic  evidence.     Lord  could  not  have  interfered  v. 

at  all  except  in  that  character;  for  though  by  the 
practice  the  seijeant-at-mace  does  not  return  the  writ 
in  person^  he  is  both  ruled  to  return  it  and  attached  if 
he  does  not ;  so  that  the  return  by  the  officer  is  that 
of  (he  seijeant-at-mace  in  the  name  of  his  deputy. 
Delivery  of  the  writ  to  the  defendant  was  proved  in 
the  same  manner  as  that  to  the  high  sheriff,  which  is 
always  so  laid,  and  supported  by  proof  of  delivery  at  his 
under-sheriffs  office.  [Lord  Lyndhurst  C.  B.  These 
writs,  though  directed  to  another  person  by  nam^  as 
well  as  to  the  defendant  as  serjeant-at-mace,  seeni 
directed  to  him  as  principal,  and  to  the  other  as  his 
servant  or  officer.]  Had  Lord  made  a  return  instead 
of  the  defendant  it  would  make  no  difference ;  for  it  is 
laid  down  in  Comyns's  Digest^  tit.  Officer  (D.  5.),  arid 
tit.  Return  (C.  2.)  (a),  that  a  deputy  ought  regularly  to 
act  in  his  office  in  the  name  of  his  principal,  but  that 
an  act  by  a  deputy  in  his  own  name  will  be  good,  ex- 
cept in  special  cases,  and  a  return  to  which  the  sheriff 
does  not  put  his  name  is  good  though  he  shall  be 
amerced. 

Lord  Lyndhurst  C.  B. — The  evidence  shows  that 
these  persons  are  appointed  by  and  indemnify  the 
serjeant-at-mace,  and  are  styled  his  officers:  Lord  is 
appointed  his  officer  and  is  so  styled ;  and  although  the 
words  **  his  officer  or  deputy  '*  do  not  appear  in  the 
writ  itself,  we  are  of  opinion  that  the  extrinsic  evidence 
sufficiently  shows  that  he  is  so.  It  appears  that  plain- 
tiffs call  on  the  serjeant-at-mace  to  return  the  writs^  by 
ruling  him  to  do  so;  he  therefore  has,  in  fact,  the  execu- 
tion of  the  process.     But  it  is  argued  that  the  return  is 

(a)  See  Com.  Dig.  tit.  Ametidrntfa,  (G.  It) 

3a2 
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1834.  in  fact  made  in  obedience  to  such  rules  by  the  o£Eeer 
who  made  the  arrest  in  his  own  name,  and  that  be 
receives  the  fees :  but  it  appears  to  me  that  he  makes 
Parrinsoit.  gygjj  return  as  the  defendant's  deputy.  He  gives  bond 
to  account  for  these  fees  to  the  serjeant-at-mace,  and 
for  indemnifying  him  generally.  The  process  there- 
fore appears  to  be  directed  to  Lord  as  the  officer  of  the 
serjeant-at-mace^  who  is  therefore  responsible  for  his 
acts  in  the  execution  of  process.  The  verdict  must  be 
entered  for  19Z.  155.,  the  amount  of  the  coats,  the 
debt  haying  been  virtually  satisfied. 

BoLLAND  B.-~ Though  the  process  does  not  state 
Lard  to  be  an  officer  of  the  serjeant-at-mace,  I  see  no 
objection  to  admitting  parol  evidence  to  show  that  be 
was  in  fact  such  officer,  and  that  by  the  practice  pro- 
cesses are  directed  to  him  as  isuch. 

Alderson  B. — The  words  ''his  officers"  should  be 
inserted  in  these  writs  after  the  name  of  the  individuals 
to  which  they  are  directed,  for  the  omission  of  them 
compels  a  plaintifi^  to  give  evidence  of  their  connec- 
tion with  the  serjeant-at-mace.  It  was  here  proved 
that  they  are  appointed  by  the  serjeant-at-mace,  who  is 
indemnified  for  their  acts;  that  he  takes  the  fees 
received  by  them,  is  ruled  to  return  writs,  and  attached 
for  disobedience  to  such  rules.  On  that  evidence  the 
case  stands  as  if  the  defendant  appointed  Lord  his 
officer  in  this  and  each  particular  case.  The  fact  that 
the  defendant  is  informed  and  takes  special  indemnity 
in  cases  where  it  is  desired  to  direct  process  to  persons 
not  appointed  his  officers,  struck  me  as  materiaL 

GuRNEY  B. — The  evidence  taken  together  shows 
that  the  officers  are  appointed  by  the  defendant  as  his 
deputies.     He  b  accordingly  liable  for  their  acts. 

Rule  absolute. 
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!8S4. 
IN  THE  LORD  TREASURER'S  REMEMBRANCER'S       Wv-^ 
OFFICE. 

The  Kino  against  the  Mayor  and  Inhabitants  of  the 
City  of  London. — In  the  matter  of  the  fine  set  on 

MOZELY  WOOLF. 

TT^OOLFwas  indicted  with  Levy  and  Kinnear  at  Thechartere 
the  Old  Bailey  sessions  in  1819,  for  a  misdemea-  LondanveBt  in 

nor  (a  conspiracy)  committed  within  the  city  of  Xon-  ^*>atbodjr, 

rrit       .    1.  .  fines  tor  mis- 

don.    The  indictment  was  removed  into  the  court  of  demeanors 

King's  Bench  by  certiorari.    At  the  trial  at  the  Guild-  ^£"hJ 
Ao// sittings  in  1819,  before  Abbott  C.  J.,  the  defend-  city,  though 
ants  were  convicted,  and  being  afterwards  brought  up  ^E^dged^by 
by  writ  of  habeas  corpus,  judgment  was  given  by  the  ^^«  court  of 
.  justices  in  banc  at  Westminster  (a),  that  Wbolf  should  sitting  in 
pay  a  fine  of  10000/.,  and  be  imprisoned  for  a  certain  ^"^  ^^ 
period  (b) ;   Levy  was  ako  fined  6000/.,  and  ordered  after  a  trial  at 
to  be  imprisoned.    These  fines  were  estreated  in  the  o^/J^^  *' 
court  of  Exchequer,  and  the  right  of  the  crown  to 
them  was  specified  in  a  document  called  a  constat, 
lodged  in  that  court,  under  the  hand  of  the  deputy 
clerk  of  the  foreign  estreats.    The  city  of  London  dis- 
puted the  right  of  the  crown  to  Woolf's  fine,  by  coming 
in  and  traversing  the  constat  in  the  following  manner. 

More  Common  Matters  of  Easter  Term, 

In  the  59th  year  of  the  reign  of  king  George  3. 

England,    An  estreat  of  fines  imposed  and  set  in 

the  court  of  our  lord  the  king,  before  the  king  himself 

at  Westminster,  oi  Easter  term,  in  the  d9th  year  of  the 

reign  of  king  George  3.,  but  not  paid. 

London. — Of  Lewis  Levy  late  of  London,  merchant, 
for  certain  conspiracies  and  misdemeanors,  whereof 

(a)  Se«  now  11  G.  4.  &  1  fT.  4.  c.70.  8. 9.         (fr)  2  B.  &  Aid.  609. 
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1834.       he  (with  others)  is  indicted,  and  by  a  jury  of  the 

^^^"""^^      country  is  convicted,  and  his  fine  on  tbe  account  afore- 

V.  said  is  taxed  by  the  court  here  at  5000Z.,  and  he  U 

^®^*y*'*'""^P  sentenced  to  be  imprisoned  in  his  majesty's  gaol  at 

the  City  of    Glocester,  in  and  for  the  county  of  Glocester,  for  the 

London.      ^^^j^  ^f  ^^  years ;  and  it  is  ordered,  that  the  marshal  of 

the  Marshalsea  of  this  court,  or  his  deputy,  do  delhrer 

up  the  said  Lewis  Levy  to  the  custody  of  the  keeper 

of  die  said  gaol  at  Glocester,  to  be  kept  in  safe  custody 

in  execution,  and  until  he  shall  have  paid  the  said  fine. 

And  the  said  sherifis  of  London  are   commanded  of 

the  goods  and  chattels,  lands  and  tenements  of  the  said 

Lewis  Levy,  to  levy  the  said  fine,  and  to  have  the  said 

sum  of  money  in  this  court,  in  three  weeks  of  the  Holy 

Trinity.    And  the  like  command  is  given  to  the  sheriff 

oSMiddksex.SIOQOl 

London. — Of  Mozely  Woolf,  late  of  London,  mer- 
chant, for  certain  conspiracies  and  misdemeanors, 
whereof  he  with  others  b  indicted,  and  by  a  jury  of 
the  country  convicted,  and  his  fine  on  account  of  die 
aforesaid  is  taxed  by  the  court  here  at  10000/.,  and 
he  is  sentenced  to  be  imprisoned  in  the  house  of  cor- 
rection in  Cold  Bath  Fields,  in  and  for  the  county  of 
Middlesex,  for  the  term  of  two  years ;  and  it  is  ordered, 
that  the  marshal  of  the  Marshalsea  of  this  court,  or  his 
deputy,  do  deliver  the  said  Mozely  Woolf  into  the 
custody  of  the  keeper  of  the  said  house  of  correction 
in  Cold  Bath  Fields,  to  be  kept  in  safe  custody  b 
execution,  and  until  he  shall  have  paid  the  said  fine ; 
and  the  sherifis  of  London  are  commanded,  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said 
Mozely  Woolf  to  levy  the  said  fine,  and  to  have  the 
said  sum  of  money  in  this  court  in  three  weeks  of  the 
Holy  Trinity ;  and  the  like  command  is  g^ven  to  the 
AieriSoi  Middlesex.  lOOOOZ.  (x  de  U.) 


The  KiMO 
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The  claim  of  the  mayor  and  commonalty  and  citizens  1834. 
of  the  city  of  London^  upon  the  account  of  E,  H.  'Lush-' 
ington  esq.,  coroner  and  attorney  of  our  sovereign  lord 
king  George  4.,  accounting  for  monies  by  him  re-  TheMayorand 
ceived,  and  payable  to  his  said  majesty,  amounting  to  \^^  City't)f* 
5912/.  1&.  lOrf.  The  same  mayor  and  commonalty  London. 
and  citizens,  by  William  Foxton  their  attorney,  claim 
a  certain  fine  of  5000/.,  and  also  a  certain  fine  of 
10000/.,  which  have  been  retained  as  forfeited,  and 
hereinafter  particularly  mentioned,  but  with  which  the 
said  coroner  and  attorney  is  not  charged,  only  to  the 
amount  of  5913/.  1&.  IQd,,  part  of  the  said  sum  of 
10000/.,  in  his  account,  before  the  clerk  of  the  pipe  of 
bis  said  majesty's  Exchequer,  in  these  words,  to  wit : 
[Here  were  set  out  again  from  the  constat  the  estreats 
which  have  just  been  stated,  concluding  ''as  by  a  con- 
stat thereof  under  the  hands  of  ITiomas  Farrar^  deputy 
clerk  of  the  foreign  estreats  of  this  court,  appears" :] 
which  said  sums  of  5000/.  and  10000/.  the  said  mayor 
and  commonalty  and  citizens  of  the  said  city  oi  London 
claim  to  belong  to  them,  for  that  the  said  Lewis  Levy^ 
under  whose  name  the  said  sum  of  5000/.  in  the 
aforesaid  constat  is  demanded,  and  the  said  Mozely 
Woolf,  under  whose  name  the  said  sum  of  10000/.  in 
the  same  constat  is  particularly  demanded,  were  seve- 
rally and  respectively  at  the  times  when  the  said  fines 
were  so  set  and  imposed  upon  them,  by  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  the 
resiants  of  the  said  mayor  and  conunonalty  and  citizens 
within  the  said  city  of  London,  and  which  said  sums  of 
5000/.  and  10000/.  the  said  mayor  and  commonalty 
and  citizens  of  the  said  city  of  London  claim  to  belong 
to  them ;  for  that  the  said  Lewis  Levy  and  the  said 
Mozely  Woolf  were  severally  and  respectively  at  the 
time  when  the  said  offbnce  and  misdemeanors  were 
committed,  in  respect  whereof  the  said  fines  were  so 
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I8S4.        ^^  ft°d  imposed  as  aforesaid,  resiant  within  the  city  of 
London;  and  which  said  sums  of  5000/.  and  lOOOQL 


The  KiMO 


V. 


the  said  mayor  and  commonalty  and  citizens  of  the 

TheMayorand  city  o{  London,  claim  to  belong  to  them ;  for  that  the 

Inhabitants  of-,^  «►  j-j  -  ^ 

the  City  of    ^^^  trespasses,  offences,  and  misdemeanors,  in  respei^ 

LovDoir.  whereof  the  said  fines  were  so  set  and  impo^^l  upon 
the  said  Letois  Levy  and  Mozefy  Woolf  as  aforesaid, 
were  committed  by  them  the  said  L.  Levy  and 
M,  TFbo(f  within  the  said  city  of  London;  and  also, 
for  that  Henry  6th,  late  king  of  England,  by  his  letters 
patent,  dated  26th  October,  in  the  23d  year  of  his 
reign,  did  grant  to  the  citizens  aforesaid,  and  their 
successors,  all  manner  of  fines,  issues  forfeited  or  to  be 
forfeited,  redemptions,  forfeitures,  pains,  and  amercia- 
ments, of  and  for  all  manner  of  matters,  causes,  and 
occasions,  and  all  things  aforesaid ;  and  whatsoever 
trespasses,  riots,  insurrections,  offences,  misprisions, 
extortions,  usurpations,  contempts,  and  other  misde- 
meanors, done  or  to  be  done  in  the  city  or  suburbs 
aforesaid,  before  the  mayor,  recorder,  and  aldermen  of 
the  city  aforesaid  for  the  time  being,  the  justices  of 
him,  his  heirs  or  successors,  assigned  or  to  be  assigned 
to  hear  and  determine  felonies,  trespasses,  and  misde- 
meanors in  the  city  aforesaid,  or  the  suburbs  thereof, 
or  the  justices  assigned  to  hold  pleas  before  the  said 
lord  the  king,  his  heirs  or  successors ;  the  justices  of 
the  common  bench,  the  treasurer  and  barons  of  the 
exchequer,  or  the  barons  of  the  exchequer,  or  whatso- 
ever other  justices  or  officers  of  him,  his  heirs  or  suc- 
cessors, adjudged  or  to  be  adjudged,  together  with  the 
assessments  and  levyuig  of  the  same,  as  often  and  when 
it  should  be  needful,  and  treasure  trove  in  the  city 
aforesaid  or  the  suburbs  thereof;  and  also  waifi  and 
strays,  and  goods  and  chattels  of  all  and  singular  felons 
and  fugitives,  for  felonies  by  them  committed  in  the 
city  or  suburbs  aforesaid,  or  adjudged  or  to  be  ad- 
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judged  before  the  said  king,  or  bis  beirs  or  successors,       1834. 

or  any  of  tbe  justices  aforesaid;  and  all  mercbandize 

and  victuals  which  in  coming  to  the  city  aforesaid  to 

be  sold  in  tbe  said  city  or  the  suburbs  thereof,  and  in  JheMaj^orand 

-  "^  lohabiiants  of 

the  water  of  Thames  and  elsewhere  within  the  said     the  City  of 

city  and  Hberties  and  suburbs  thereof,  should  be  found  ^*''>«»- 
forestalled  and  regrated,  and  which  therefrom  thence- 
forth should  happen  to  be  forestalled  or  regrated,  and 
that  the  said  citizens  should  have  all  and  every  thing 
ivhich  should  happen  to  be  adjudged  by  the  said 
mayor  or  the  justices  aforesaid,  to  be  due  or  to  belong 
to  the  said  king,  his  heirs  or  successors,  of  or  for  any 
recognizances  or  securities  made  for  good  behaviour 
and  observing  of  tbe  peace,  before  them  or  any  of 
them,  within  the  city  aforesaid  or  the  suburbs,  thereby 
broken  and  not  observed. 

Tbe  claim  then  set  out,  stat.  1  Ed.  4.  c.  1.  ss.  3.  IS. 
confirming  the  liberties  and  franchises  of  the  city ;  then 
a  charter  of  20  Hen.  7.  and  another  charter .  dated 
18th  Oct.  14  Car.  1.  containing  this  clause: — ''  And 
the  said  king  for  himself,  his  heirs  or  successors,  did 
also  give  and  grant  to  the  aforesaid  mayor  and  com- 
monalty and  citizens  of  the  city  aforesaid,  and  their 
successors,  all  recognizances,  ficc,  and  also  fines  and 
issues  of  jurors,  and  all  other  issues,  fines,  and  amercia- 
ments, forfeited  and  to  be  forfeited,  of  and  for  all  and 
singular  the  matters,  causes,  and  occasions  aforesaid ; 
and  of  and  for  whatsoever  transgressions,  riots,  offences, 
misprisions,  extortions,  usurpations,  contempts  of  laws, 
violations,  and  other  misdemeanors,  done  to  or  to  be 
committed  in  the  city  aforesaid,  or  tbe  liberties  of  the 
same,  before  the  mayor,  recorder,  and  aldermen  of  the 
said  city  for  the  time  being,  or  any  of  them,  or  any  of 
the  justices  of  the  said  king,  his  heirs  and  successors, 
concerning  the  peace  in  the  city  aforesaid,  or  before 
the  justices  of  him,  his  heirs  and  successors,  assigned 
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1834.       or  to  be  assigned  to  hear  and  determine  felonies,  tram- 

^"^^''^^      gressionSy  and  misdemeanors  in  the  city  aforesaid,  or 

*p/"^     the  liberties  of  the  same;  or  before  any  justices  of 

TheMayorand  iijn,  hfg  beirs  or  successors,  of  nisi  prius,  for  trying  of 

InhabitRiits  of  '  .      '    •      *u        V       r  A 

the  City  of    things,  causes,  and  matters  m  the  city  aforesaid,  or 

London,  other  justices  of  him,  his  heirs  and  successors  whatso- 
ever, or  any  of  them  in  the  city  aforesaid,  adjudged  or 
to  be  adjudged  forfeited,  or  to  be  forfeited,  together 
with  the  assessments  and  levies  of  the  same,  as  often 
and  when  there  should  be  need,  saving  neverthdess 
always  and  reserving  to  the  said  king,  his  heirs  and 
successors,  all  and  all  manner  of  issues  and  amerda- 
ments,  commonly  called  fines  or  issues  royal,  thereafter 
from  time  to  time  to  be  imposed  upon  them  the  mayor, 
aldermen,  and  sheriffs  o{  London  and  Middlesex  for 
the  time  being,  or  one  or  any  of  them '  respectively, 
or  by  them  to  be  forfeited  and  paid.  A  charter  of 
15  Car.  2.  having  been  stated,  the  clium  conciaded 
thus : — 

Wherefore  the  said  mayor  and  commonalty  and 
(Htizens  of  the  city  of  London  are,  and  at  the  said  times 
when  the  said  BOOOl.  and  10000/.  were  set  oat  and 
imposed  as  aforesaid,  were,  a  body  corporate  in  deed 
and  name,  and  persons  able  in  law  to  plead  and  be 
impleaded,  and  to  challenge,  demand,  and  prosecute  all 
the  liberties,  privileges,  and  franchises  aforesaid,  by  the 
aforesaid  name  of  mayor  and  commonalty  and  citizens 
of  the  city  of  London ;  by  virtue  of  all  which  premises 
the  said  mayor  and  commonalty  and  citizens  do  claim 
to  belong  to  them  the  aforesaid  sum  of  5000/.  so  as 
aforesaid  set  and  imposed  by  the  said  court  of  our  said 
lord  the  king  before  the  king  himself  upon  the  said 
Ijewis  Levy,  and  the  said  sum  of  10000/.  so  as  afonre- 
said  set  and  imposed  by  the  said  court  of  our  said  lord 
the  king  before  the  king  himself  upon  the  said  Mozely 
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Woolf;  wherefore  they  pray  that  their  claim  may  be        18S4. 
allowed  .&c.  '^-•v-^*/ 

Replication. — And  Sir  Thomas  Denman  knt.,  at-  v. 

tomey-general  of  our  said  lord  the  now  king,  being  TheMajforand 

^  °  .     ?  Inhabitants  of 

present  here  in  court  on  behalf  of  our  said  lord  the  the  City  of 
kingy  and  having  heard  the  said  claim  of  the  said  mayor  Lo^^^^* 
and  commonalty  and  citizens  of  the  city  of  London  of 
the  allowance  io  them  of  the  said  fine  of  10000/*  set 
and  imposed  upon  the  said  Mozely  Woolf  as  aforesaid, 
for  our  said  lord  the  king  says,  that  notwithstanding 
anything  by  the  said  mayor  and  commonalty  and  citizens 
above  alleged,  the  said  fine  of  100002.  ought  not  to  be 
allowed  to  them,  because  the  said  attorney-general  of 
our  said  lord  the  king  says,  that  the  said  Mozely  JVoo(f, 
under  whose  name  the  sum  of  10000/.  in  the  afi:>resaid 
constat  is  particularly  demanded,  was  not  at  the  time 
when  the  said  fine  was  so  set  ai|d  imposed  upon  him 
by  the  said  court  of  our  said  lord  the  king  before 
the  king  himself  at  Westminster,  the  resiant  of  the  said 
mayor  and  commonalty  and  citizens  within  the  said  city 
of  London,  as  stated  in  their  said  daim,  and  this  die 
said  attorney-general  prays  may  be  inquired  of  by  the 
country  &c.  And  the  said  attorney-general  of  our  said 
lord  the  kiiig  further  says,  that  the  said  Mozely  Wooff 
was  not  at  the  time  when  the  said  offence  and  mis- 
demeanor was  committed  in  respect  whereof  the  said 
fine  vras  so  set  and  imposed  upon  him  the  said  Mozely 
Woolf  as  aforesaid,  resiant  within  the  city  of  London, 
as  stated  in  the  said  claim  of  the  said  mayor  and  com- 
monalty and  citizens ;  and  this  he  the  said  attorney- 
general  prays  may  be  inquired  of  by  the  country  &c. 
And  the  said  attorney-general  of  our  said  lord  the 
king  fiirther  says,  that  the  said  fine  of  10000/,  so  set 
and  imposed  upon  the  said  Mozely  Woolf  as  aforesaid, 
was  not  a  fine,  issue,  forfeited  redemption,  forfeiture, 
pain  or  amerciament  set  or  imposed  within  the  said  city 
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18S4.       of  London,  or  suburbs  or  liberties  thereof,  or  by  or 

before  the  lord  mayor,  recorder,  and  aldermen  of  the 

said  city,  or  any  or  either  of  them ;  and  this  the  said 

^®^.®y°^*P^  attorney-general  of  our  said  lord  the  king  prays  jodg- 

tbe  City  of    ment  if  the  said  fine  of  10000^  ought  to  be  allowed  to 

London.      ^^^  g^^y  mayor  and  commonalty  and  citizens  of  the  dty 

of  London. 

Rejoinder. — And  the  said  mayor  and  commonalty 
and  citizens  of  the  city  of  London,  as  to  the  said  repli- 
cation of  the  said  attorney-general  by  him  first  above 
pleaded,  and  which  he  hath  prayed  may  be  inquired  of 
by  the  country,  do  the  like.  And  the  said  mayor  and 
commonalty  and  citizens  of  London,  as  to  the  said  re- 
plication of  the  said  attorney-general  by  him  secondly 
,  above  pleaded,  and  which  he  hath  prayed  may  be 
inquired  of  by  the  country,  do  the  like.  And  as  to  the 
replication  of  the  said  attorney-general  by  him  lastfy 
above  pleaded,  the  said  mayor  and  commonalty  and 
citizens  say,  that  notwithstanding  any  thing  by  the  said 
attorney-general  therein  above  alleged,  the  said  fine  of 
10000/.  ought  to  be  allowed  to  them,  because  they 
say,  that  the  indictment  on  which  the  said  Mozely 
Woolfwas  charged  (together  with  others)  with  the  said 
trespasses,  ofiences,  and  misdemeanors,  in  respect 
whereof  the  said  fine  of  10000/.  wfis  so  set  and  imposed 
upon  the  said  Moxdy  Woolf  as  aforesaid,  was  pre- 
sented and  found  by  the  jurors  of  our  then  lord  the 
king  of  and  for  the  city  aforesaid,  at  the  general  session 
of  oyer  and  terminer  of  our  late  sovereign  lord  George 
the  third,  holden  for  the  city  of  London  at  Justice 
Hall  in  the  Old  Bailey,  within  the  parish  of  St.  Se^ 
pidchre,  in  the  ward  of  Farringdon  Without,  in  London 
aforesaid,  on  Wednesday  the  6th  day  of  May,  in  the 
58th  year  of  the  reign  of  his  said  late  majesty  king 
George  the  third,  before  the  then  mayor,  the  then 
recorder,  and  certain  aldermen  of  the  said  city  for  the 
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time  being;  and  also  before  certain  justices  of  his  said        1834. 
late  majesty  king  George  the  tbirdi  and  others  their 
fellows,  justices  of  our  said  lord  the  king,  assigned  by 
letters  patent  of  our  lord  the  then  king,  made  under  TheMayorand 
the  great  seal  of  our  lord  the  then  king  of  the  united     the  City  of 
kingdom  of  Great  Britain  and  Ireland^  to  the  several      ^"W)n. 
justices  therein  named,  and  others,  or  any  two  or  more 
of  them,  directed  to  inquire  more  fully  into  the  truth 
by  the  oath  of  good  and  lawful  men  of  the  city  of 
London^  and  by  other  ways,-  means,   and   methods, 
by  which  they  should  or  might  better  know  (as  well 
ivithin  liberties  as  without)  by  whom  the  truth  of  the 
matter  might  be  better  known  of  (amongst  other  things) 
all  confederacies,  trespasses,  contempts,  oppressions, 
deceits,  and  all  other  evil  doings,  offences,  and  injuries 
whatsoever,  and  also  the  accessories  of  them  within  the 
city  aforesaid,  (as  well  within  liberties  as  without)  by 
whomsoever  and  in  what  manner  soever  done,  com- 
mitted or  perpetrated,  and  by  whom  or  to  whom,  when, 
how,  and  after  what  manner,  and  of  all  other  articles 
and  circumstances  concerning  the  premises  and  every 
of  them  or  any  of  them,  in  any  manner  whatsoever,  and 
the  said  premises  to  hear  and  determine  according  to 
the  law  and  custom  o{  England;  which  said  indictment 
his  said  late  majesty  king  George  the  third  afterwards 
for  certain  reasons  caused  to  be  brought  before  him  to 
be  determined  according  to  the  law  and   custom  of 
England:    and  the  said  mayor  and  commonalty  and 
citizens  further  say,  that  the  offences  charged  in  the 
said  indictment  against  the  said  Moxely  Woolf^  and  of 
which  he  has  been  convicted  as  aforesaid,  were  charged 
and  laid  in  the  said  indictment  to  have  been  committed, 
and  were  in  fact  committed  within  the  said  city  of 
London.    And  the  said  mayor  and  commonalty  and 
citizens  further  say,  that  the  said  indictment  was  after- 
wards tried  at  the  sittings  of  nisi  prius  holden  for  the 
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18S4.       said  dty of  Landom,  at  the  ChOdhattofmA  within  tbe 
said  city,  before  the  right  honooraUe  Sir   Ckarles 
Abbott,  loit,  then  the  chief  justice  of  onr  lord  the  then 
S.Su'3  *^»  «««»«»  to  hold  pleas  before  the  king  hinsdf, 
the  Cicj  of    John  Henry  Abbott  then  being  associated  to  die  said 
^"■®**      chief  justice ;  and  that  the  said  Mozefy  Woo^,  together 
with  others,  was  thereupon  found  guilty  of  the  premises 
charged  upon  him  in  and  by  the  said  indictment.   And 
the  said  mayor  and  commonalty  and  citizens  further 
say,  that  afterwards  in  the  court  of  our  lord  the  king, 
before  the  king  himself,  at  Westminster^  the  said  Mozelji 
Wool/ hemg  brought  there  into  court  in  custody  of  the 
keeper  of  his  majesty's  gaol  of  Newgate ^  by  virtue  of  a 
writ  of  habeas  corpus,  it  was  adjudged  and  ordered  in 
and  by  the  said  court  of  our  lord  the  king,  before  the 
king  himself,  at   Westminster^  that  the  ssdd   Moxely 
Woolff  for  his  offences  aforesaid,  should  pay  the  said 
fine  of  10000/.  to  our  sovereign  lord  the  king,  and 
should  be  imprisoned  in  the  house  of  correction  in 
Cold  Bath  Fields,  in  and  for  the  county  of  Middlesex, 
for  the  term  of  two  years ;  and  it  was  forther  ordered 
by  the  said  court,  that  the  said  marshal  of  the  Mar- 
skalsea  of  his  majesty's  court  of  King's  Bench,  or  his 
deputy,  should  deliver  the  said  Mozely  Woo^  into  the 
custody  of  the  keeper  of  the  said  house  of  correction  in 
Cold  Bath  Fields,  to  be  kept  in  safe  custody  in  exe- 
cution of  the  said  judgment,  until  he  should  have  paid 
the  said  fine  of  10000/. ;  and  this  they  the  said  mayor 
and  commonalty  and  citizens  are  ready  to  yerify,  where- 
fore they  pray  judgment,  and  that  their  said  claim  to 
the  said  fine  of  10000/.  may  be  allowed  to  them  &c. 
Demurrer  and  joinder. 

Wightman  for  the  crown.  The  question  is,  whether 
under  the  charters  of  Hen,  6.  and  Car.  I.  or  either  of 
them,  the  city  is  entitled  to  the  fine  imposed  by  the 


IN  THE  Fourth  Year  op  WILLIAM  IV.  719 

King's  Bench  at  Westminster,  on  the  ground  that  the        1834. 
offence  was  committed  in  the  city  by  Woolf,  who  at  that 
time^  and  also  at  the  time  of  imposing  the  fine,  was  a 
resiant  in  the  city.  These  are  the  only  grounds  stated  in  ThcMayorand 
the  claim  of  the  city ;  and  it  is  on  the  validity  of  that     the  City  of 
claim^  as  set  out  in  the  traverse  of  the  constat,  that  the      ^^i dow. 
court  will  have  to  determine  without  reference  to  the 
later  pleadings.  The  crown  contends  that  the  city  should 
have  further  alleged  in  their  claim  that  the  fine  was  (td- 
judged  BXiii  imposed  in  the  city,  or  at  least,  that  the  trial 
of  Uie  indictment  took  place  within  the  city.  On  the  lace 
of  their  claim  the  fine  appears  to  have  been  imposed  "by 
the  court  of  our  lord  the  king  before  the  king  himself/' 
that  is  to  say,  by  the  court  of  King's  Bench  at  Westmin- 
ster, upon  a  resiant  of  the  city  o{  London,  for  a  misde- 
meanor committed  therein.     As  the  claim  of  the  city  is 
founded  upon  the  charters  set  out  in  it,  it  must  be 
brought  distinctly  within  their  terms.    For  the  construc- 
tion of  a  grant  of  the  crown  differs  from  the  grant  of  a     * 
subject  in  this,  that  it  should  be  construed  most  strictly 
against  the  grantee,  nor  will  any  thing  pass  to  him 
but  by  clear  and  express  words  (a).     Thus  it  was  de- 
cided in  Rex  v.  Sutton(b)  that  choses  in  action  of  a,  f eh 
de  se  do  not  pass  by  a  crown  grant  of  the  "goods  and 
chattels  of  felons,"  nor  mines  royal,  as  gold  or  silver 
mines  by  a  grant  of  "  all  mines  "  or  of  "  soil  and  waste." 
Case  oj  nines  (c).    Thus,  when  Hen.  7.  being  seised  of 
two  manors,  viz.  Ryton  and  Condor  in  Salop,  granted 
'^ex  certa  sciential  et  mero  motu  tlbid  maneritan  de 
It.  et  C.  cum  pertinen'  in  com.  Salopite,'*  the  grant 


(a)  See  Earl  of  Cumberland*$  case,  8  Rep.,  166  b.  and  the  case  of  Alton 
Woodt,  1  Rep.,  41  a.  Thomas  and  Frazer'd  edit.  vol.  i.,  p.  101.  n.,  110. 

(6)  1  Sannd.  273,  2  Roil.  Ab.  tit  PrerogOtwt  dd  Moy,  C.  pi.  2.  citing 
8  if.  4. 

(c)  Plowd.  314  a.,  336  6.,  339  ;  1  Rep.  46  6. 
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1834.       was  held  void,  though  had  it  been  diat  of  a  sabject  it 

would  have  passed  both  manors  (a).     So  where  Edw.  6. 

granted  to  C  amnes  terras  dominicales  manerii  de  Wdr 

TlieMayorand  /^^  g^Q    {^  ^^s  adjudged  that  custoinarv  lands  held  by 
lohabitants  of  ,     -  i  ,.  i  \         .       -  t 

the  City  of    copy»  parcel  of  the  manor,  did  not  pass,  though  without 

London,  doubt  they  would  in  a  subject's  case  (6).  Again,  m 
Wtllion  V.  Berkeley  (c)  it  is  thus  laid  down :  In  the 
common  law  the  grant  of  every  common  person  is 
taken  most  strongly  against  himself  and  most  &vour- 
ably  towards  the  grantee,  but  the  king's  grant  is  taken 
most  strongly  against  the  grantee  and  most  fiEivourably 
for  the  king.  Keeping  this  rule  in  view,  has  the  crown, 
by  either  or  both  charters,  granted  to  the  city  of  Ijondan 
fines  imposed  out  of  the  city  on  persons  guilty  of 
offences  committed  within  it?  Now,  the  charter  of 
Hen,  6.  grants  all  fines,  &c.,  of  and  for  all  manner  of 
matters,  causes,  &c.  done  in  the  city,  before  the  mayor 
&c.,  the  justices  assigned  to  hold  pleas  before  the 
king,  &c.,  &c.,  adjudged  or  to  be  adjudged,  and  trea- 
sure trove  in  the  city  aforesaid,  or  the  suburbs  thereof. 
The  words  "  in  the  city  aforesaid*'  only  refer  to  "ad- 
judged," and  the  grant  only  passes  such  fines  for 
offences  committed  within  the  city  as  are  also  adjudged 
within  it  before  any  of  the  justices  mentioned  in  the 
charter  assigned  to  try  misdemeanors  within  it,  e.  g.  at 
courts  of  oyer  and  terminer.  [Lord  Lyndhurst  C.  B. 
The  charter  of  Hen,  6.  speaks  of  the  treasurer  and 
barons  of  the  exchequer  as  of  the  court  here,  and  not  as 
of  a  part  of  a  court  elsewhere.  Is  any  commission  of 
oyer  and  terminer  and  gaol  delivery  ever  directed  to  the 
treasurer  ?  The  charter  speaks  of  the  courts  at  West- 
minster^  which  are  named  in  their  proper  order ;  first, 
the  justices  assigned  to  hold  pleas  before  the  king  him- 

(a)  Scaoc.  f  9  £<ii.,  stated  1  Rep.  46  «. 

(6)  Scacc.  15  £/ts.,  stated  1  Rep.,  46  6.  j  and  see  Plowd.  243. 

(c)  Plowd«  Comm.  S43. 
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self,  t.  e,  the  King's  Bench ;  second,  the  justices  of  the        1834. 

common  bench,  and  then  the  treasurer  and  barons,  or 

the  barons  of  the  exchequer.      Then  what  prevents 

the  city  from  taking  fines  unposed  for  offences  com-  ThoMajforand 
c»  *  Inhabitants  of 

mitted  within    its   limits,  whether    adjudged   within     the  City  of 

tbem,  or  in  any  of  the  superior  courts  at  West--  Lomdon. 
minster?  How  is  that  claim  inconsistent  with  the 
charter  of  Hen.  6?  It  may  be  argued,  however,  that 
the  charter  of  Charles  1.  is  couched  in  narrower 
terms.  Any  general  efiect  which  may  be  ascribed  to 
the  words  of  the  charter  of  Hen.  6.  is  restricted  by 
that  of  Charles  1.  the  terms  of  which  are  so  compre- 
hensive and  precise,  that  it  appears  like  a  regrant  of 
all  the  city  privileges  after  a  surrender  of  them.  In 
that  charter  the  words  ''  in  the  city  aforesaid  adjudged 
or  to  be  adjudged,"  clearly  apply  to  the  first  words 
of  the  clause  by  which  fines  are  granted,  and  mean  that 
all  fines  for  offences  committed  in  the  city  and  therein 
before  the  mayor  or  other  judges  adjudged,  are  to  be 
taken  by  the  city.  It  would  have  been  absurd  to  insert 
the  more  particular  words  at  all,  unless  in  a  sense 
restrictive  of  the  larger  terms  of  the  charter  of  Hen.  6. ; 
nor  is  that  view  of  the  charter  of  Charles  inconsistent 
with  that  of  Hen.  6.  In  conveyances  every  restric- 
tion has  its  proper  operation.  General  words  in  a 
grant  may  be  overthrown  by  restrictive  words,  pro- 
vided the  latter  concur  with  the  general  words  of  the 
grant;  e.g.  if  A.  give  all  his  lands  in  B.  in  the  tenure 
of  C.  and  D.,  and  he  has  lands  in  B.,  but  not  in  the 
tenures  named, yet  all  the  lands  pass;  Clayy.Bamett{a). 

FoUett  for  the  city. — The  question  is,  whether,  in 
order  to  support  the  claim  of  the  city  to  this  fine,  it  is 
necessary  to  show  it  to  be  imposed  or  adjudged  within 

(a)  Godbolr,  SS7.  JIf.  11  Jae.  C.  B.  14  Vin.  Ab.  63,  and  89,  tit.  Grata, 
(H.  13.)  pi.  63.  and  (Q.)  pi.  4.  See  AUham*$  case,  8  Rep.  134,  and 
Barm  &  Wvng*i  case,  3  Lofini,  t44;  and  Vin.  Ab.  tit.  Grant,  (H.  13.) pi.  39. 

VOL.  !¥•  3   B 
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1834.       the  city?    Now,  the  facts  admitted  on  the  rejoiiider 
^^^     ^^f  ttat  Woolf  committed  the  offisnce  within  the  dty, 
9.  that  a  true  bill  was  found  for  it  at  the  Old  Bmkg 

h^\v^^^  within  the  city,  that  the  indictment  was  remoTed  by 
the  City  of  certiorari  into  the  King's  Bench,  and  tried  at  GnUi- 
LoHDoir.  Tallin  the  city  before  the  chief  justice,  and  that  Oe 
fine  was  imposed  by  the  court  of  K.  B.  at  WesttmuUr, 
Even  according  to  the  rule  of  construction  of  crown 
grants  laid  down  on  the  other  side,  the  fine  deaily 
belongs  to  the  city  under  the  charter  of  Am.  6.,  which 
grants  to  them  all  fines  for  offences  committed  widun 
the  city  before  the  justices  in  the  charter  named, 
''adjudged  or  to  be  adjudged.**  Those  justices  are, 
first,  the  mayor,  recorder,  &c.,  justices  assigned  to  bear 
and  determine  felonies  &c.  in  the  city,  viz.  at  the  Old 
Bailey;  then  the  courts  of  King's  Bench,  Commoii 
Pleas,  and  Exchequer,  in  their  rank  and  order,  men* 
tioning  ''the  justices"  of  each  collectively  as  a  court. 
Then  the  grant  cannot  be  intended  as  confined  to  fines 
actually  adjudged  within  the  city  by  those  courts,  for 
no  instance  appears  of  their  having  ever  sat  there,  and 
the  Common  Pleas,  since  9  ff.  3.  M*C.  c.  II.  has 
become  stationary  at  Westminster  HaU{ay  The  grant 
then  is  general  of  all  fines  for  offences  committed  widiin 
the  city,  wheresoever  adjudged  by  the  courts  named. 
It  is  said  that  the  clause  in  the  charter  of  Charles  will 
be  an  unmeaning  repetition  of  the  former  grant,  unless 
read  in  a  sense  restrictive  of  it.  But  they  differ  in  duii, 
that  the  charter  of  Charles  grants,  for  the  first  time, 
fines  imposed  by  justices  of  peace,  while  it  confines  its 
grant  of  fines  to  those  imposed  for  offences  committed 
within  the  city  or  its  ''suburbs,"  a  less  comprehensive 
term  than  that  of  "  liberties'*  used  in  the  former  charter. 
[Bolland  B.  Liberties  and  suburbs  are  not  to  be  taken 
as  synonymous  where  both  terms  are  used.  Places  exist, 

(a)3BlB.C.39i  lid. 33. 
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as  Duhe'$  Place  and  part  of  the  Thames,  which  are  1834. 
within  the  liberties  though  not  the  suburbs  (a).]  Again.  '^^^^'^ 
It  excepts  fines  or  issues  royal  imposed  on  the  mayor  v. 

and  sheriffs:  which  must  have  been  imposed  m  the  TheMayorand 

„,         .  _,  ,  ,  ,     «   ,      lohabitants  of 

courts  at  nestminster.    The  words  at  the  end  of  the    the  City  of 

clause  in  the  charter  of  Car.  1.  "in  the  city  aforesaid  ^^^^* 
adjudged  or  to  be  adjudged  forfeited/'  must  be  read 
in  connection  with  "other  justices  of  him,  his  heirs,  &c/' 
But  if  its  construction  be  doubtful,  that  circumstance 
cannot  deprive  the  clear  words  of  the  charter  of  Hen,  6. 
of  their  natural  effect.  Upon  those  words  they  rest 
their  claim,  though  it  may  be  mentioned  that  by  a 
clause  in  the  charter  of  Hen.  6.  the  mayor,  recorder, 
sheriffs,  &c.,  to  whom  a  certiorari  is  directed,  are  not 
compelled  to  certify  or  send  the  indictment,  recogni- 
zance, or  security  of  the  peace,  taken  or  found  before 
them,  but  may  send  only  the  tenors  or  transcripts 
thereof.  Then,  as  in  contemplation  of  law  (&),  the 
record  itself  remains  in  the  city,  the  judgment  must  be 
taken  to  be  given  there,  though  pronounced  in  the 
K.  B«  at  Westminster  on  the  transcript.  The  charter 
is  strong  to  show  that  the  city  might  themselves  enter 
up  and  execute  the  judgment.  [Lord  Lyndhurst  C.  B. 
According  to  the  argument  for  the  crown,  the  attor- 
ney-general, by  removing  the  indictment  by  certiorari, 
naight  have  always  deprived  the  city  of  the  fine,  (c)] 

Wightman  replied.  The  court  of  Common  Pleas 
could  not  impose  the  fines  intended  by  the  charter  of 
H.  6.  Its  general  words,  "justices  assigned  to  hold 
pleas"  &c.,  mean  not  the  courts  collectively,  but  tiie 

(«)  See  Janet  ▼.  Watkn;  Cowp.  624. 

(h)  See  now  11 G.  4.  &  1  W.  4.  c.  70.  s.  9.,  and  Res  v.  Eaton,  S  T.  R.  89. 

(e)  The  modem  practice  is  aaid  to  be  to  remove  the  record,  and  see  Rcr  v. 
Biek^rdttm,  t  Lrach.  C.  C.  560,  on  the  city's  right  to  retain  the  record.  See 
Hawk. P.  C,  b.  S.  c  S5.  i.  97.  o.  S7.  s.  26.  . 

3b2 
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1834.     i  ndividual  judges.    The  fine,   by  whatever  court  im- 

^^"^^'^'^      posed,  must  be  adjudged  in  the  city.      [BoUand  B. 

*^.  As  you  apply  the  words  "in  the  city  aforesaid*  to 

TheMayoffiiid  "adjudged,"  how  can  you  reconcile  them  to  the  former 

Inhabitants  of  "^      ^^    /  ,     i ,  i         .  • 

the  City  of    power  of  the  mayor  and  aldermen  over  the  city  aziil 

LoMDON.      ^|jg  liberties  of  the  same?   For  an  offence  committed 

in  the  city  liberties  might  be  adjudged  on  there  by  a 

justice  of  peace  of  the  city.]    [Lord  Lyndhurst  C.  B. — 

Besides  the  justices  enumerated  by  the  charter  "othei^ 

justices  are  named.    The  judges  of  the  city  sheriff's 

court  are  not,  as  such,  justices  of  peace,  but  might  fine 

a  juryman,  or  for  a  contempt.     Then  the  words  of  the 

charters  are  satisfied.] 

Lord  Lyndhurst  C.  B. — The  true  question  is,  what 
is  granted  by  these  charters?  I  see  no  inconsistency 
between  them.  The  words  of  that  of  Hen,  6.  are  clear 
and  general  as  far  as  respects  the  place  of  adjudication 
of  the  fine.  The  words  'Mn  the  city  aforesaid  or  the 
suburbs  thereof,"  apply  to  the  treasure  trove  only.  In 
the  charter  of  Charles^  the  words  '^  in  the  city  afore- 
said" are  to  be  read  with  ''other  justices*'  in  the  line 
preceding,  so  as  to  restrict  that  general  description  to 
justices  ''in  the  city."  By  that  interpretation  the 
charters  entirely  consist  and  are  not  at  all  at  variance. 
However,  before  giving  judgment  we  should  see  ac- 
curate copies  of  the  clauses  in  question,  as  they  stand  in 
the  original  Latin  of  the  charters. 

On  a  subsequent  day  Lord  Lyndhurst  said,  that 
the  court,  afler  examining  the  Latin  terms  in  which  the 
charters  were  couched,  had  seen  nothing  which  called 
on  them  to  vary  their  former  opinion.  He  added,  that 
the  nature  of  the  superior  courts,  the  fines  adjudged 
by  which  were  granted  to  the  city  by  the  charter  of 
Hen.   6.,  including  those   imposed  by  the  Ck>mmon 
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PleaS|-  which  was  stationary  at    Westminster,  showed       1824. 

distinctly  the  intention  of  that  charter,  that  all  fines 

fbr  misdemeanors  committed  within  the  city  should  pass 

to  the  citizens  wheresoever  they  might  be  imposed  by  JS(|Jn"of 

the  courts  mentioned.  Taking  the  charter  of  Charles  I.     the  City  of 

by  itself,  the  grant  may  appear  to  be  more  limited,  but 

at  all  events,  as  that  of  Hen.  6.  is  not  shown  to  have 

been  surrendered,  its  comprehensive  words  will  not  be 

affected  by  the  more  limited  but  not  inconsistent  terms 

of  the  latter. 

Judgment  in  favour  of  the  claim  of  the  city. 


London. 


Perry  against  Patchett. 

A    Rule  had  been  obtained  for  setting  aside  the  writ  A  stack  of 
of  summons  with  all  subsequent  proceedings  for  on^tbe^defeifd- 
irregularity  with  costs,  the  amount  of  the  debt  not  being  »«>''*  preajiacs 
indorsed  on  the  writ.    The  plamtiff  had  agreed  with  him  to  the 
the  defendant  to  buy  a  rick  of  hay,  standing  on  a  field  ^^^^Q^^^e^ii 
in  his  occupation  for  65/.,  and  to  cut  and  remove  it  by  away  by  a 
May.    The  plaintiff  paid  the  defendant  the  651.    In  BelleYhe 
February  the  defendant  s  landlord  having  distreined  on  time  arrived,  ^ 

the  hay,  it  was  sold  again  to  the  plaintiff  for  55/.  landlord  dis- 

treined it  for 

T*rf       »        1  <■  mi       -Tk        ^  /.    -r^.!    '■^"t.    Held, 

Whateley  showed  cause.     The  Reg.  Gen.  of  Hil.  that  the 

2  W.  4.  No.  IL  [ante,  Vol.  11.  p.  851,]  which  by  Reg.  ""^^^^if^^,,. 

Gen.  Hil  Mich.  8  W.  4.  No.  V.  [ante,  Vol.  III.  p.  2,]  need  not  be 

is  made  applicable  to  all  writs  of  summons,  distringas,  Jhe^writ  of" 

capias,  and  detainer  issued  under  the  uniformity  of  pro-  summons,  as 

cess  act  2  W.  4.  c.  39.  does  not  extend  to  actions  for  ^^^^0^  ^a, 

unliquidated  damages.     The  plaintiff  sues  to  recover  partly  for  the 

back  the  money  paid  to  the  defendant,  and  also  the  right  to  keep 

plaintiff's  damages,  in  losing  the  right  to  have  the  hay  |^®  ^^  ^^ 

remain  on  the  defendant's  premises  till  May* 
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18S4>.  Richards  in  support  of  the  rule.    The   actm  is 

substantially  to  recover  a  debt,  viz.  the  value  of  the 
stack.    But 


PfiEET 
V. 

Patcbht. 


Per  Curiam. — ^This  action  is  also  brought  to  reoover 
damages  for  the  loss  of  a  further  benefit  to  which  the 
plaintiff  was  entitled  under  the  contract,  viz.  the  use  of 
the  defendant's  premises  for  the  purpose  of  keeping  the 
hay  there.  Those  are  unliquidated  damages,  which 
can  only  be  ascertained  by  a  jury.  The  rule,  there- 
fore, does  not  apply. 

Rule  discharged  with  costs  as  moved  (a). 

(5)  See  Taritf^  t.  Barter,6  B.  &  Cr.  S60;  fimiii^  ▼.  P#3ritcs,  4E.6c 
Adol.  568. 


Mary  Wills,  Executrix  of  W.  Wills,  against  Noott 
and  Another. 

A  note  for         A  SSUMPSIT  on  a  promissory  note  in  the  following 

200/.  with       -TL  - 

lawful  interest  Wrm  .— 

reserved  from  March  6th,  1827. 

\**7^***''°       Two  years  after  date  we  promise  to  pay  Wnu  WUU, 

toe  Qftte,  re* 

quires  a  stamp  or  order,  two  hundred  pounds,  with  lawful  interest  for 

a  tfor  ^    *^  «*«*^*  fr^™  *^^  ^^^  ^^y  of  February  1827,  for  Talue 
200i.  only.       received. 

Thomas  George  NoaH. 
Thomas  Lane^ 
The  note  was  drawn  on  a  5s.  stamp,  which  was  the 
proper  one  for  a  sum  not  exceeding  SOO/.  payable  more 
than  two  months  after  date.  It  was  objected  at  the 
trial,  that  the  reservation  of  interest  prior  to  the  date 
of  the  note,  made  the  principal  sum  secured  more  than 
SOO/.,  and  that  therefore  the  stamp  should  have  been 
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6#.  instead  of  6$.    Parke  B.  thought  the  stamp  suffi-       I8S4. 
cienty  and  directed  a  verdict  for  the  plaintiff,  but  gave 
leave  to  move  to  enter  a  nonsuit. 

Oripps  now  moved  accordingly,  and  contended  that 
thb  case  did  not  fall  within  the  decisions  oiPruemng  v. 
Ing{fl\«adil9raelv»  Benjamin {Jk^itlAch  only  establbhed 
that  a  note  reserving  interest  from  the  date  did  not,  by 
reason  of  such  reservation,  require  a  higher  stamp  than 
was  sufficient  for  the  principal  sum.    In  the  former  of 
those  Ciases  Abbott  C.  J.  said,  **  The  object  of  the  legis- 
lature was  to  impose  a  pro  rata  "  stamp  duty  upon  the 
sum  actuaDy  due  at  the  time  of  the  taking  the  security, 
and  not  upon  what  might  become  due  in  future  for  the 
use  of  the  money.    The  question  therefore  is.  What 
was  the  sum  due  at  the  time  when  the  note  was  given? 
for  that  is  the  sum  secured.     In  the  other  case  Lord 
EUenboraugh  thought  the  stamp  sufficient,  '^  as  there 
was  no  interest  due  when  the  bill  was  drawn."    The 
reasons  of  the  decisions  in  each  case  seem  to  be  autho- 
rities in  favour  of  the  defendant.  [Alderson  B.     They 
are  only  obiter  dicta.]  Admitting  them  to  be  so,  they 
are  the  best  authorities  in  new  cases,  and  applying  this 
case  to  C.  J.  Abbott's  words  in  Pruemng  v.  Ing^  it 
18  impossible  not  to  say  that  the  principal  sum  secured 
is  not  only  200/.,  but  the  interest  for  thirty-five  days 
besides,  and  the  judgment  of  Lord  EUenborough  in 
Israel  v.  Benjamin  exactly  meets  the  present.  To  hold 
this  stamp  sufficient  would  open  a  door  to  evade  the 
usury  laws.  Thus  a  person  might,  on  a  note  payable  two 
years  after  date,  reserve  interest  on  his  note  from  a  day 
two  years  prior  to  its  date,  and  thus  obtidn  10  per  cent 
If  this  be  so,  this  note  (if  ther  interest  prior  to  the 
date  is  not  to  be  considered  as  principal)  is  void  for 

(a)  4  B.  &  Aid.  204,  (6)  3  Camp.  40. 
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1834.       usury.     [Parke  B.  referred  to  Dixon  ▼.  Cass  ia\  Doe 

^^y^^      ▼.  Snaith  (b\  Deardon  v.  Binns  (c),  and  said  that  the 
Wills 
V.  principle  to  be  derived  from  these  was,  that  the  prni- 

cUiirt^er  ^*P*^  ***"*  mentioned  in  the  security  should  be  the 
measure  of  the  stamp,  and  that  any  coUateral  and  in- 
definite matters  could  not  be  taken  into  account  to  in- 
crease the  stamp.]  Id  certum  est  quod  oertnm  leddi  po- 
test, and  the  amount  of  interest  prior  to  the  date  is  hoe 
calculable  exactly.  In  Dixon  ▼.  Cass,  the  reserratioD 
of  the  amount  of  bankers'  commission  on  a  bond  for 
1000/.  made  a  higher  stamp  necessary  than  what  would 
have  covered  a  bond  for  that  amount  only ;  that  case 
seems  to  be  in  favour  of  the  defendant  here.  In  Doe 
V.  Snaith  there  was  nothing  reserved  which  could  not 
have  been  enforced  without  any  such  reservation ;  a 
bill  or  note  will  carry  interest  from  the  time  it  becomes 
due,  without  any  mention  of  it  in  the  bill;  but  here  the 
interest  prior  to  the  date  could  never  have  been  re- 
covered without  express  mention  of  it,  and  it  must 
therefore  be  considered  as  a  part  of  the  principal  sum 
secured. 

Parke  B. — I  thmk  that  the  SOOL  only  can  be  said  to 
be  the  sum  secured  by  this  note.  The  sound  prin- 
ciple is,  that  what  is  expressed  to  be  the  principal  sum 
secured,  shall  regulate  the  amount  of  the  stamp.  Here 
200/.  is  that  sum,  all  the  rest  is  interest. 

Alderson  and  Bolland  Bs.  concurred. 

Rule  refused^ 

(a)  1  B.&  Adol.  34$.     (b)  8  Bing.  146.       (c)  1  Mann.  &  R.  ISO. 
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I8S4. 

Phillpot  against  Aslbtt. 

TN  1831  the  defendant  owed  the  plain  tiff  41/.  &•{  and  Ifadischai^Ked 
was  discharged  under  the  insolvent  act  7  GA.  c.  57.  a^^ij^to  F^^ 
Having  afterwards  again  dealt  with  the  plaintiff^  he  creditor  for 
^ave  him  a  bill  for  the  balance  then  due.    The  old  due,  as  well 
debt   was    not   specifically  included,    but  defendant  j"|,"^"°^ 
had  made  several  pajrments  on  account  for  debts  in-  before  as  since 
curred  since  his  discharge,  and  the  41/.  &.  formed  in  £*^i^ 
fact  part  of  the  bill  given.    He  did  not  defend  an  relieved  from 
action  brouj^ht  against  him  on  the  bill,  but  gave  a  ^i^^  ^^n  \^j 
warrant  of  attorney  to  enter  up  judgment  for  its  amount  pleading  his 
and  costs,  which  judgment  was  entered  up  accordingly,  der  tbemsol* 
A  rule  was  obtained  for  setting  aside  the  judgment,  on  ^^}^^^'^' 
the  ground  that  by  7  G.  4.  c.  57.  s.  61.  the  defendant  and  if  be  gi'va 
was  not  liable  on  the  bill,  it  being  in  part  given  "for  •j][^'|^°\o*^ 
the  same  debt  or  sum  of  money"  for  which  he  was  enter  up  jndg- 
before  liable.    Cause  was  shown,  in  the  first  instance,  ^oon^'^of  it 
that  the  defendant  should  have  pleaded  his  discharge  ^^^  costs,  the 

,  .  1      1  .11  «>«rt  will 

to  the  action  on  the  bill.  not  set  it  aside 


on  motion. 


Per  Curiam. — The  bill  was  accepted  by  the  defend* 
ant  after  his  discharge  under  the  insolvent  act,  for  the 
balance  due  by  him  to  the  plaintiff,  as  well  before  as 
after  that  event.  That  bill  having  been  sued  on,  the 
defendant  had  the  opportunity  to  plead  his  discharge, 
but  having  given  a  warrant  of  attorney  instead,  he  has 
lost  the  proper  time  and  mode  of  relieving  himself. 

Rule  discharged  (a). 

Piatt  supported,  Tomliiuan  showed  cause  against 
the  rule. 

(a)  See  Evnt  t.  WiUiam,  nnU,  Vol.  III.  SS6. 
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Drake  againsi  Lswin. 

Payment  of       A  SSUMPSIT.    The  first  count  stated,  that  in  con  - 

moMy  into  sideration  that  plaintiff  had  retained  and  employed 

oosrt  on  a  do*  *  r    j 

dantion  in      the  defendant  for  commission  and  reward  to  him  in  that 

SlZr!^  behalf,  to  sen  and  dispose  of  100  sacks  of  flonr  of  the 

and  com*        plaiiitaff 's  of  SOOl.  value,  die  defendant  promiaed  the 

foamd!?oii      plaintiff  to  be  responsible  to  him  for  the  prices  of  the 

»^^7         same.    Averment,  that  the  defendant  sold  the  goods 

betwMn°Se     ^'  900/.,  but  that  although  a  reasonable  time  for  pay- 

E^^r^Jb^  ment  hath  long  since  elapsed,  defendant  hath  not  paid 

Om  ]pu^ti£F  to  the  same  or  any  part  thereof  to  the  plaintiff.    The 

^nm^f^  second  count  was  on  a  promise  to  pay  the  plaintiff  the 

but  tho  de-      money  the  goods  should  sell  for,  after  deducting  com- 

sTappiy^t  10    ttd^sicni.    The  third  stated  a  promise  to  render  a  juirt 

the  damage      and  reasonable  account.   The  fourth  count  stated,  that 

to  have  baen    hi  Consideration  that  plaintiff  had  retained  and  eni- 

incuiirid.         ployed  defendant  for  commission  and  reward  to  him  in 

Wbare  pay-  *^    ^ 
itktnt,  into        that  behalf,  to  sell  and  dispose  of  certain  other  flour  of 

miSeerae-      ^^'*  ^^^^*  defendant  promised  pUdntiff  to  use  due 

rally  on  a  de-   care  in  and  about  the  sale  of  the  said  laat-mentioned 

^dcTng^oiie'"'  flour.    Averment,  that  the  defendant  did  not  use  due 

count  charging  ^^e  &c.,  bot,  On  the  Contrary,  carelessly,  negliMndy, 

the  defendant         ,      .  ,  ,  ,  .  ,  .        •  n 

for  the  produce  and  Without  duo  and  proper  caution  and  mquvy,  sold 
of  sales  as        ^^^  disposed  of  the  said  last^mentioned  flotv  to  one 

factor  on  a  ,   .,«.  ,.      *  , 

del  credere  <#•  Worts  upon  credit,  for  a  large  sum  of  money,  to 
^dTno^^r     ^i^'  ^  *^^  of  8002^  the  said  J.  Warii  being  tiwnaad 

chaiging  him 

with  having  negligently  sold  plainttff  's  floor  to  an  insolvent  person ;  the  defendanti 
in  order  to  show  the  transaction  in  question  to  be  one  which  was  not  admitted  by 
the  payment  into  court  on  the  first  county  gave  letters  in  evidence  to  show  that  tiM 
plainbff  had  admitted  the  sale  in  Question  to  be  his  own  Affair,  and  not  guarantied 
oy  the  defendant.  The  jury  found  a  verdict  for  the  defendant,  and  the  oosrt  did 
not  disturb  it,  on  the  ground  that  this  evidence  was  improperly  received. 

An  authority  to  proceed  in  an  action  to  recover  a  debt  due  from  a  party,  does  not 
sanction  opposing  bis  discharge  in  the  insolvent  debtors'  eomt. 
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lliere  in  insolvent  circumstancesi  and  such  siud  lasU        (884 
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mentioned  sum  is  still  wholly  unpaid  to  the  said  plain- 
tiff, and  the  said  J.  Worts  having  sincei  to  wit,  on  &c«,       '^'^' 
taken  the  benefit  of  the  act  then  m  being  for  the  reHef      I^^"* 
of  insolvent  debtors,  he  the  said  plaintiff  is  likely  to 
loose  the  last-mendoned  sum.    There  were  also  counts 
for  goods  sold  and  delivered,  for  money  had  and  re- 
ceived, and  on  an  account  stated.  Pleas  of  non  assump* 
ait,  and  set-K)ff  to  the  common  counts,  for  work  done 
and  materials  provided,  joumies  and  attendances,  money 
paid,  and  for  a  balance  due  on  an  account  stated.  The 
particulars  of  the  plaintiff's  demand  were  for  164/.  10#. 
alleged  to  be  due  on  the  balance  of  account  for  flour 
consigned  by  the  plaintiff  to  the  defendant  as  his  agent 
or  factor,  between  10th  September  1828,  and  SOth  i>ff- 
eember  18S9.    The  defendant,  in  his  particulars  of 
set-off,  debited  the  plaintiff  with  110/.  5^.  for  flour  soU 
and  delivered  to  Worts  between  25th  May  and  S0th 
August  1829,  but  which  bad  become  a  bad  debt; 
91. 5s.  6d.  for  the  plaintiff's  share  of  expense  of  joumies 
taken  by  the  defendant  in  pursuit  of  Worts  in  order  to 
recover  the  above  debt,  and  45/.  as  cash  paid  for  the 
plaintiff's  proportion  of  a  bill  of  costs  incurred  in  at** 
tempting  to  recover  the  debt  from  Worts*    Among  a 
multiplidty  of  items  of  set-off,  the  above  were  those 
disputed  by  the  plaintiff.     A  sum  of  9/.  Bs.  6c/.  had 
been  paid  into  court  generally  on  the  whole  declaratioo. 
At  the  trial  at  die  London  sittings  before  Oumey  B«, 
it  appeared  that  the  plaintiff,  a  country  nnOer^  had 
entrusted  the  defendant,  a  flour  factor  in  the  neigh- 
bourhood of  London,  with  flour  to  sell  for  him  at  a 
commission  of  sixpence  per  sack  if  sold  to  factors,  and 
one  shilling  per  sack  if  sold  to  bakers ;  but  it  was  not 
shown  that  the  defendant  had  guarantied  the  payment 
by  the  vendees,  or  charged  or  accepted  a  del  credere 
commission  for  so  doing.    In  August  1829,  Woris,  a 
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I8S4.  baker^  who  had  often  previously  bought  die  plaintiff's 
flour  of  the  defendant  and  paid  for  it,  owed  llOiL  &. 
for  the  plaintiff's  flour,    and  being  supposed  to  be 

l^^iix,'      attempting  to  escape  from  his  creditors  by  going  to 
America,  was  pursued  by  the  defendant  and  arrested 
for  the  debt.     The  action  proceeded  against  t¥oris 
with  the  sancdon  of  the  plaintiff,  dll  he  applied  for  his 
discharge  under  the  insolvent  act    His  discharge  was 
opposed  on  behalf  of  the  plaintiff  among  other  creditors, 
but  there  was  no  evidence  that  the  plaintiff  had  au- 
thorized such  opposition.  The  share  of  the  costs  of  the 
action  and  opposition  debited  to  the  plaintiff  amounted 
to  45/*    The  only  evidence  adduced  by  the  plaintiff  to 
establish  his  consignment  of  flour  to  the  defendant  con- 
sisted of  three  accounts  current  rendered  by  the  de- 
fendant to  the  plaintifi^  in  which  he  stated  himself  to  be 
the  plaintiff's  factor.     The  last  item  in  the  third  and 
last  account  was  as  follows :  **  18S1,  March  17th.    To 
balance  paid  by  Mr.  Drake's  order  to  Bamett  and  Co., 
SOl.Ss.  M."     Upon  this,  John  WilUams  for  the  de- 
fendant objected  that  the  plaintiff  must  be  nonsuited, 
as  the  last  account  between  the  parties  was  balanced  ; 
and  it  appeared  from  die  particulars  that  the  balance 
of  20/.  Ss.  M.  had  been  paid  by  the  defendant  to  the 
plaintiff's  order.     On  this  point  the  learned  baron  gave 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  if  the 
plaintiff  should  have  a  verdict.  The  defendant's  counsel 
proceeded  to  prove  his  set-off,  admitting  that  the  balance 
was  against  him,  unless  he  established  the  three  items 
above  mentioned.    He  contended,  however,  that  the 
first  count  on  a  del  credere  commission  was  not  proved. 
For  the  pluntiff,  it  was  answered,  that  the  special  con- 
tracts alleged  in  the  declaration  were  admitted  by  the 
payment  of  money  into  court  generally.    The  defend- 
ant's counsel  replied,  that  that  payment  into  court 
admitted  the  plaintiff's  demand  only  to  the  amount  of 
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the  sums  paid  in,  and  that  as  it  appeared  by  the  plain-  1834. 
tiff's  account  that  there  had  been  sixteen  transactions 
between  the  parties  within  the  period  fixed  by  th^ 
particular  of  demand^  it  was  competent  for  the  defend- 
ant to  show  that  the  first  sum  he  claimed  to  set  off  for 
flour  sold  to  fVortSf  was  an  exception  to  the  course 
of  dealing  stated  in  the  first  count ;  and  also  to  defend 
on  every  count  as  to  all  beyond  the  amount  paid  in. 
The  learned  baron  hereupon  admitted  in  evidence,  on 
the  part  of  the  defendant,  letters  written  by  the  plaintiff, 
showing  that  he  treated  Warts^s  debt  as  his  own 
concern,  and  that  he  had  no  guarantie  from  the  de* 
fendant  for  any  sales  he  might  effect,  but  refiised 
evidence  tendered  to  show  that  by  the  general  usage 
of  the  trade  there  could  be  no  such  guarantie  on  the 
low  terms  stipulated ;  and  assuming  that  the  payment 
of  money  into  court  admitted  the  del  credere  contract 
in  the  first  count,  he  left  it  to  the  jury  to  say,  whether 
the  defendant's  dealing  with  Worts  formed  a  special 
exception  to  the  general  course  of  dealing  between 
plaintiff  and  defendant ;  and  if  the  verdict  should  be 
for  the  defendant,  gave  leave  to  move  to  enter  a  verdict 
for  the  plaintiff,  on  any  one  count,  if  the  letters  were 
improperly  admitted.  The  jury  found,  that  the  de- 
fendant did  not  guarantie  the  payment  of  Wcriiz  debt, 
and  that  the  plaintiff  had  given  the  defendant  a  general 
authority  to  sue  at  law  to  recover  from  Worts  the  debt 
due  from  him,  which  authority  was  never  withdrawn, 
and  that  there  appeared  a  reasonable  prospect  of  reap- 
ing some  benefit  by  opposing  his  discharge  in  the 
insolvent  court. 

In  Easter  term,  Goulbum  Seijt.  for  the  plaintiff, 
obtained  a  rule  nisi  to  set  aside  the  verdict  for  the 
defendant,  and  to  enter  a  verdict  for  the  plaintiff,  either 
for  164/.  lOs.  the  whole  amount  sought  to  be  recovered, 
if  the  letters  ought  not  to  have  been  received  in  evi- 
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1884.  denet  for  the  defendant,  or  for  45A,  the  whole  wBmama 
of  the  law  charges.  Subsequently  Plait  for  Che  de* 
fendant  obtained  a  conditional  rule  for  leave  to  enter  t 
nonsuit,  in  case  the  verdict  of  the  jury  for  the  defend- 
ant should  be  set  aside.  Both  rules  now  came  on  fsr 
argument. 


Plait  and  Swann  for  the  defendant  showed 
against  the  rule  for  entering  a  verdict  for  the  plahiti£ 
The  plaintiff's  accounts  showed  a  variety  of  tran»< 
actions  between  him  and  the  defendant,  some  of  wliidi 
may'  have  been  on  a  del  credere  comnussion,  and  others 
not.    No  contract  for  a  del  credere  commission  was 
proved,  but  if  it  had,  it  does  not  necessarily  follow  that 
that  contract  and  authority  applied  to  all  the  dealings 
between  the  parties,  or  that  none  took  place  between 
them  on  different  terms.    Unless  the  pajrment  of  money 
Into  court  generally,  without  restriction  to  the  conunon 
counts,  admits  every  contract  stated  in  every  ooont, 
whether  consistent  with  others  so  stated  or  not^  and 
also  a  breach  of  it  with  damages  on  each  count,  ex- 
ceeding the  amount  of  the  sum  paid  in,  the  defendant 
was  not  estopped  from  giving  the  plaintiff's  letteis  in 
evidence  to  disprove  his  liability  on  the  del  credexe 
commission  alleged  in  the  first  count.     The  defendant 
contends  that  though  such  payment  into  court  admita 
the  special  contract    and    damages   accrued  to  the 
amount  paid  into  court,  it  admits  nothing  more,  and 
does  not  prove  that  all  the  transactions  between  the 
parties  necessarily  took  place  under  that  oontraeti 
Again,  as  the  contract  stated  in  every  count  is  ad* 
mitted,  some  of  the  money  pud  in  must  be  taken  to  be 
due  on  each  count,  as  it  does  not  appear  to  be  paid  in 
on  any  particular  one ;  but  if  Is.  should  be  paid  in 
generally  on  a  declaration  consisting  of  fifty  counts,  it 
could  not  be  so  applied  to  each.   The  defendant,  when 
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he  pays  money  into  court,  expressly  contends  that  the       1894. 

breaches  do  not  extend  beyond  the  sum  paid  in  (a).      ^^^^^ 

In  the  recent  ease  of  Bulwer  y.  Hotm  Q>\  where  a         «. 

pajrment  into  court  generally  was  held  to  admit  con*      ^^"^^ 

cluflively  that  an  action  lies  on  every  count  of  the  de* 

claration,  the  contract  was  an  isolated  one  by  the  de* 

fendant,  a  carrieri  to  convey  the  plaintiff  to  a  particular 

place.    Agab,  in  Cox  v.  JBram(c),  where  there  was  a 

specific  burgain  to  pay  a  particular  sum,  the  payment 

into  court  of  a  smaller  amount  by  admitting  the  bar^ 

gain,  admitted  also  the  sum  which  was  originally  due. 

See  psr  Curiam  in  Sioveld  v.  Bretoin  (d)*  So  in  Yale  v« 

WUlan  (e),  where  a  payment  into  court  on  a  promise  by 

the  defendant  to  carry  goods  for  the  plaintiff,  was  held 

to  estop  him  firom  showing  the  actual  contract  to  have 

been,  that  be  should  not  be  answerable  for  goods  lost 

to  a  greater  extent  than  the  sum  paid  in,  unless  entered 

and  paid  for  accordingly;  the  special  counts  on  which 

only  tiie  payment  into  court  was  made,  were  referable 

to  that  single  promise  only.    [Parh$  B.    Seaton  v, 

Benedict  (f),md  Meager  v,  Smith  (g),  were  cases  in 

which  this  subject  underwent  much  consideration  (A), 

In  Bylwer  r.  Home  there  was  but  one  contract  to 

which  the  payment  into  court  could  possibly  refer,] 

In  MeUiih  v*  AUnutt  «)#  the  decUration  was  on  a 

policy  of  assurance,  with  counts  for  money  paid,  had 

and  reoeivedf  and  on  an  account  stated ;  and  it  was 

held,  that  a  payment  into  court  generally  only  admitted 

the  contract,  but  did  not  preclude  the  defendant  from 

disputing  bis  further  liability  beyond  that  payment  for 

(•)  8f0  SmiU  V*  ntPtimt  S  B,  ac  AM.  IIQ. 

(6)  4  B.  &  Adol.  ISf }  aqd  loe  Rovtmcr^  r.  WU;  pott,  741,  srgoed 
loiM  d«jr8  after  this  case, 
(c)  3  Taunt.  95.  (d)  9  B.  Ac  Aid.  118.  («)  9  East,  ItS. 

(/  )  5  Bing;.  SB.  (f )  «  B.  &  Adol.  679. 

W  See  Ravefoeroft  v.  Wim,  fcft,  741*      (0  «  M.  &  S.  10(S. 
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18S4.       goods  not  loaded  according  to  the  terms  of  the  p<dicy. 
In  Stafford  ▼•  Clark  (a),  Best  C.  J.  was  of  opinion, 
that  the  payment  of  money  into  court  on  several  ge- 
neral counts,  one  of  which  only  is  applicable  to  the 
plaintiff's  demand,  admits  a  cause  of  action  on  that 
count  only.  The  same  principle  applies  here,  where  of 
several  special  counts,  only  the  fourth,  viz.  for  goods 
sold  under  a  commission,  not  of  del  credere,  was  proved. 
It  is  here  sought  to  make  the  payment  of  money  into 
court  admit  two  contracts  wholly  inconsistent  with  each 
other,  as  stated  in  the  first  and  fourth  counts.    No  dsr 
mages  could  be  recovered  on  the  first  which  states  a  dd 
credere  commission.     Ecerth  v.  BeU  (&)  was  an  action 
on  a  policy  of  insurance  on  fish,  **  free  from  average, 
.  unless  general  on  the  ship  stranded.*'    Money  was  paid 
into  court  generally  on  the  whole  declaration.     Evi- 
dence having  been  given  of  some  general  average,  the 
,  plaintifi^  in  order  to  entitle  himself  to  recover  for  a  total 
and  also  a  partial  loss  from  stranding,  alleged  by  him, 
relied  on  the  payment  of  money  into  court  as  an  ad- 
mission, as  well  of  a  total  loss  as  of  the  loss  by  strand- 
ing:  but  it  was  held»  that  as  the  pardal  loss  might, 
consistently  with  the  declaration,  accrue  by  another 
alleged  cause,  viz.  as  a  general  average,  the  plaintiff 
could  not  apply  the  payment  of  the  court  to  the  strand- 
ing exclusively :  Gibbs  C.  J.  adding,  **  the  court  will 
not  be  extremely  cautious  strictly  to  tie  down  the 
parties  to  the  effect  of  a  payment  into  court,  when  it  is 
to  prevent  their  trying  their  right."    Cox  v.  Parry  (c) 
was  an  action  on  a  policy,  in  which  the  defendant  had 
paid  money  into  court  generally,  and  had  he  not  done 
so,  the  plaintiffi  must  have  been  nonsuited  for  illegality 
in  the  policy;  and  Ashurst  J.  in  delivering  the  judg- 
ment of  the  court,  said,  as  the  defendant  had  paid 

(a)  S  Biog.  377,  9  B.  M.  7t4, 7t9.  S.  C. 

(»)  7  Tftant  450.  (c)  1 T.  R.  4^. 
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money  into  court,  he  has  thereby  admitted  that  the  1834. 
plaintiffs  are  entitled  to  maintain  their  action  on  the 
policy  to  the  amount  of  that  sum.  But  he  has  ad- 
mitted nothing  more.  He  does  not,  by  paying  money 
into  court,  vary  the  construction  and  import  of  the 
policy,  so  as  to  entitle  the  plaintiffs  to  recover  beyond 
that  extent."  Long  v.  Greville  {a)  was  assumpsit  for 
goods  sold  and  delivered,  and  on  the  common  money 
counts.  Pleas,  non-assumpsit,  and  the  statute  of  limita- 
tions. The  claim  was  for  several  dinners  at  an  hotels 
and  for  small  sums  expended  on  account  of  the  defend- 
ant. A  sum  had  been  paid  into  court  generally.  The 
court  held  that  that  payment  had  not  the  effect  of  ex- 
cluding the  defendant  from  the  benefit  of  the  statute  of 
limitations,  saying,  ''  where  money  is  paid  in  on  a  de- 
claration setting  forth  a  special  contract,  that  is  ad- 
mitted as  alleged ;  but  in  no  case  has  the  effect  gone 
beyond  admitting  that  the  sum  paid  in  is  due.  Here 
no  special  contract  was  set  out ;  the  declaration  only 
stated  that  so  much  money  was  due.  The  payment 
into  court  was  equivalent  to  saying  so  much  is  due  and 
no  more.  You  cannot  from  such  a  negative  imply  an 
affirmative.  The  plaintiff,  therefore,  with  respect  to 
the  rest  of  liis  demand,  was  in  precisely  the  same  situa- 
tion as  if  that  sum  had  not  been  paid  in.*'  In  Stoveldy. 
Brewin  (a),  the  action  was  on  a  special  contract,  by 
which  the  plaintiff  had  sold  the  defendant  a  quantity  of 
oak  bark,  at  the  average  price  of  the  season,  to  be 
ascertained  before  a  given  day.  The  declaration 
averred,  that  before  that  day  the  average  price  was 
ascertained  to  be  a  given  sum,  and  the  court  said  that 
payment  of  money  into  court  generally  on  the  whole 
declaration,  admitted  only  a  cause  of  action  on  each 
county  and  a  breach  with  something  due  thereon,  but 

(a)  3  B.  &  Cr.  10.  (6)  8  B.  &  Aid.  116. 

VOL.  lY.  3  c 
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not  the  amount  of  the  breach  there  stated;  **  for  ^ 
defendant,  when  he  pays  the  money  into  court,  expressly 
contends  that  the  breach  does  not  extend  beyond  the 
sum  so  paid  in.  Here  the  defendants  have  adnutted 
that  an  average  was  struck,  but  not  the  amount  of  that 
average." 

Gculbum  Serjt.  for  the  plaintiff,  (Ctcrtooocf  with  him). 
As  no  evidence  was  given  of  any  authority  by  A/t 
plaintiff  to  expend  money  in  opposing  Worts's  dis- 
charge, the  finding  of  the  jury  on  that  head  cannot  be 
supported. 

As  to  the  rest,  the  payment  into  court  admits  con- 
clusively the  existence  of  every  contract  as  pleaded  in 
every  count,  and  the  breach  of  it  as  there  hud.  The  fdain- 
tiff  proves  damage  to  have  been  sustained  beyond  the 
amount  paid  in,  and  the  defendant  clearly  shows  by  the 
accounts  put  in,  and  his  particulars  of  setroff,  that  the 
9/.  &.  6df.  was  paid  in  for  the  plaintiff's  share  of  the 
expenses  in  pursuing  Worts^  and  not  to  meet  the 
breaches  of  contract  laid  in  the  first  and  fourth  special 
counts.  The  facts  do  not  fiimish  suflBcient  premises 
for  the  defendant's  argument,  but  in  Beimeit  t. 
Francis  (a\  Lord  AlvarUey,  after  canvassing  Coi  t. 
Parry f  Ontteridge  v.  Smith  (i),  and  Ribbatu  v. 
Crichett  (c),  as  well  as  Lord  JEisnyon's  opinion  as  ex- 
pressed in  BaiUie  v.  Cazalet  (<Q,  declared  the  opinioii 
of  the  court  of  C.  P.  to  be,  that  a  payment  into  court 
on  the  whole  declaration  is  an  admission  of  a  contract 
on  every  count,  in  every  transaction  on  wluch  such  a 

(a)  f  B.  &  P.  550  and  555. 

(b)  9  H.  BU.  374,  M.  1794,  where  Heath  J.  inclines  to  fix  die  orij^  of 
payment  into  court  about  the  beginning  of  the  18th  cenlory*  when  4^5 
Ann,  c*  16.  s.  IS.  ptited. 

(e)  1  H.  Bla.  264 ;  see  also  Watkins  ▼.  Tawm,  2  T.  R.  875 ;  Andme*  ▼. 
Palgrave,  9  East,  3«5. 
(d)4T.R.579,  H.1792. 
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contract  can  arise.  The  earlier  cases  are  fully  borne  1834. 
out  by  Bulwer  v.  Horne^  which  closely  resembles  this 
case,  for  there  is  here  no  count  to  which  any  separate 
or  excepted  transaction  between  the  parties  could  Lswjv 
apply.  [Parhe  B.  It  is  clear  on  the  accounts,  that  the 
9/.  &$.  6d»  was  paid  into  court,  not  for  money  paid  by  the 
defendant  for  journies  after  Worts,  but  as  a  balance  of 
sums  received  by  the  defendant  on  all  his  other  trans- 
actions for  the  plaintiff,  and  due  to  the  plaintiff  after 
the  first  item  of  set-off,  viz.  1  lOL  5s.  for  Wbrts's  bad 
debt  had  been  disposed  of  aliunde.]  The  amount  due 
on  each  count  is  clearly  disputable,  and  if  the  payment 
into  court  was  made  on  account  of  a  supposed  balance, 
the  plaintiff  has  shown  a  larger  damage  to  have  accrued 
on  the  first  and  fourth  counts.  By  paying  money  into 
court  the  defendant  has  admitted  that  he  guarantied 
Worts* 9  debt,  and  the  plaintiff  has  a  right  to  apply  the 
payment  into  court  to  that  count  or  to  the  fourth,  aver- 
ring a  negligent  sale  to  Worts.  Taking  the  case  as 
if  defendant  had  suffered  judgment  by  default  as  to 
several  counts,  then  on  a  writ  of  inquiry  the  plaintiff 
would  be  entitled  to  enter  a  verdict  for  flour  furnished 
to  Worts. 

Parke  B. — This  action  is  not  brought  on  a  particular 
contract,  nor  is  it  so  confined  even  by  the  particulars  of 
demand,  but  arose  on  a  variety  of  transactions  between 
the  parties.  The  payment  of  money  into  court  gene- 
rally admits  some  contract  on  every  count,  but  that 
only,  and  the  plaintiff  has  no  more  right  to  apply  such 
payment  to  one  count  than  to  another,  for  it  applies 
generaDy.  As  to  the  first  count,  the  defendant  might 
say,  I  did  not  guarantie  the  plaintiff  for  the  produce  of 
the  sale  to  Worts,  and  desire  that  so  much  of  that  claim 
may  be  struck  out  of  the  declaration.  Nor  is  there  any 
thing  to  estop  him  from  applying  the  payment  to  the 

3c2 
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1834.  damage  incurred  by  the  transaction  in  the  first  or  other 
count.  Then  the  difficulty  arises,  that  it  was  nerer 
made  a  question  at  the  trial  what  amount  of  damage  the 
plaintiff  had  sustained^  supposing  the  defendant  to  be 
only  responsible  on  the  fourth  count,  viz.  for  a  n^ 
ligent  sale  on  credit  to  Worts,  being  an  insolvent  person. 
The  best  course  will  be  for  the  plaintiff  to  confine  his 
verdict  to  the  balance  of  201.  3s.  Ad.  on  the  count  tx 
goods  sold.  As  no  evidence  was  given  that  the  oppo- 
sition to  Worts'^  discharge  by  the  insolvent  court  took 
place  with  plaintiff's  sanction,  he  cannot  be  liable  for 
the  costs  of  that  proceeding.  The  9/.  &•  6d.  paid  mto 
court  must  not  be  deducted  from  the  20/.  Ss .  4e/. 

Alderson  B. — In  Bulwer  v.  Home  no  other  efieet 
could  be  given  to  the  payment  of  money  into  court  than 
its  admitting  the  special  contract  It  does  not  appear 
to  what  specific  goods  the  first  count  applied. 

Goulbum  Serjt.  then  showed  cause  against  the 
rule  for  a  nonsuit.  Tlie  defendant  had  admitted  that 
he  had  received  goods  from  the  plaintiff,  was  bound  to 
take  care  of  them,  and  had  sold  them  to  WcrtSf  an 
insolvent.  It  was  argued  at  the  trial,  that  if  this  court 
should  think  that  the  defendant  was  not  authorised  by 
the  plaintiff  to  oppose  the  insolvent's  discharge,  the 
plaintiff  should  be  at  liberty  to  enter  a  verdict  for  the 
expenses  incurred  in  that  opposition. 

Parke  B. — Taking  the  case  as  it  stood  when  it  was 
closed  for  the  plaintiff,  there  was  a  case  to  go  to  the 
jury  for  20/.  3s.  4d.  which  the  account  admitted  to  be 
due.  Then  how  could  he  have  been  nonsuited  without 
the  defendant  going  into  his  whole  case  to  prove  the 
actual  payment  to  Bamett  &  Co.  by  the  plaintiff's 
order?   But  admitting  that  payment  to  be  established 
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by  the  particulars  as  contended^  the  payment  into  court  1834. 

was  also  in  evidence^  which  admitted  a  damage  by  neg-  ^^"^^ 
ligence  in  selling  to  Worts,  and  afforded  a  case  to  go  to  v. 

the  jury,   whether   the   damages  accruing   from  the  Lewin. 
breach   of   contract    admitted    in   the    fourth   count 
amounted  to  more  than  the  sum  paid  in. 

BoLLAND  and  Gurney  Bs.  concurred. 

Rule  for  entering  nonsuit  discharged. 


Ravenscroft  against  Wise  and  three  Others. 

TNDEBITATUS  assumpsit  for  wages  due  from  the  A  master  of  a 

defendants,  who  were  owners  of  the  brig  Indian,  to  ^^^  defend- 

the  plaintiff  as  captain  of  that  ship,  and  on  their  re-  ants  in  indebU 

tainer.    There  were  counts  also  for  work  and  labour,  8it,"forwaew 

money  paid,  &c.  and  on  an  account  stated.  Plea :  gene-  **"?  money 

ral  issue,  with  notice  of  set-off.    Money  was  paid  into  paid' money  "'^ 

court  by  all  the  defendants  on  the  whole  declaration.  ^^y^^^^^\ 
.  .  •>       T .  At  ihe  tnal 

At  the  trial  at  the  Spring  assizes  for  Cheshire  before  the  plaintiff 

Bolland  B.  the  plaintiff  put  in  an  agreement  signed  a^ee^ent 

Anderson,  Wise  &  Co.,  and  proved  it  to  be  in  the  hand-  written  by  W. 

writing  of  Wise,  who  was  one  of  the  defendants.     By  defendants 

the  agreement,  which  was  without  date,  the  plaintiff  signed  A.  W. 

&  Co.,  by 
which  the 
plaintifi*  was  engaged  as  master  of  a  ship  for  a  voyage  of  three  years  certain,  al 
yearly  wages.  He  proved  that  he  served  accordingly,  and  then  put  in  the  rule  to 
pay  a  sum  into  court  not  amounting  to  one  }-ear*s  wages.  The  defendants  having 
objected  that  the  plaintiff  must  be  nonsuited  for  want  of  proving  all  the  defend- 
ants to  be  liable,  soowed  that  one  of  them  was  neither  a  member  of  the  firm  of 
ji,  W,  &  Co.,  or  an  owner  of  the  ship  which  the  plaintiff  commanded.  They 
then  produced  the  sliip  accounts  rendered  to  them  by  the  plaintiff,  in  which  they 
sought  to  set  off  against  his  demand  the  items  witli  which  he  had  credited  them, 
and  to  prevent  him  from  recovering  against  them  as  for  money  paid  on  account 
of  the  ship,  certain  medical  and  other  disbursements  there  charged  to  the  ship. 
Held,  that  under  the  circumstances,  the  whole  demand  of  the  plaintiff,  though  con* 
sisting  of  distinct  items,  was  referable  to  one  contract,  and  that  consequently 
payment  of  money  into  court  by  the  four  defendants  being  referable  to  that  con-^ 
tract  odI^,  admitted  it  to  be  made  by  the  four  defendants,  so  as  to  hinder  them 
from  setting  up  as  a  defence,  Uiat  one  of  them  was  trat  a  party  to  it. 
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18S4.       was  to  command  the  brig  Indian,  for  a  voyage  of  three 

„  ^^^^^^^      years  certain,  at  the  yearly  wages  of  1001.  with  certain 
Ratehschoft  •'-_  ^  ,;,  ,,1^ 

9.  allowances.     It  was  proved  that  he  commanded  me 

dOuT  ^^^^  ^"  ^^^  voyage  in  question,  and  had  commanded 
her  several  years  before;  on  returning  home  he  was 
dismissed  by  a  letter  from  f^Vise,  Andenon  &  Co.,  whidi 
was  produced  A  rule  for  payment  of  61/.  into  court 
by  the  four  individuals  sued,  (viz.  WtsCy  Anderson,  D.  «S. 
IVylie  and  S.  IVylie,)  was  next  proved.  It  was  then 
contended,  that  the  plaintiff  must  be  nonsuited  for 
want  of  identifying  as  partners,  the  four  persons 
sought  to  be  made  jointly  liable  as  such;  and  that 
the  rule  for  payment  of  money  into  court  on  counts 
in  indebitatus  assumpsit  was  not  even  prima  iacie 
evidence  of  that  liability,  or  of  more  than  admit- 
ting the  sum  paid  in  to  be  due  and  owing.  For 
the  plaintiff  it  was  answered,  that  the  payment  into 
court  could  only  apply  to  the  single  contract  proved. 
The  learned  baron  having  given  leave  to  move  to  enter 
a  nonsuit  on  that  point,  the  defendants  proved  that 
neither  at  the  time  the  contract  was  made  or  afterwards 
was  the  defendant  D.  S.  Wylie  a  partner,  and  that  he 
had  ceased  to  be  a  registered  owner  of  the  ship  before 
the  plaintiff  first  commanded  her.  A  verdict  was  then 
taken  for  the  plaintiff,  subject  to  a  reference  of  the 
items  of  the  set-off,  which  were  the  disbursements 
made  by  the  plaintiff  on  account  of  the  ship  Indian 
during  a  long  trading  voyage  stated  in  his  accounts, 
which  also  acknowledged  sums  as  due  to  the  defendants. 
A  rule  having  been  obtained  according  to  the  leave 
reserved, 

Crompton  and  Lloyd  showed  cause.  The  fact  that 
the  four  defendants  have  paid  money  into  court,  on  a 
count  charging  them  as  jointly  liable  to  the  plaintiff  for 
wages,  as  master  of  a  ship  on  their  retainer,  eoaclu- 
sively  proved  their  liability  to  this  plaintiff  under  such 
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retainer,  particularly  when  coupled  with  that  of  the       1884. 

plaintiffs'  service  in  that  ship,   under  an  agreement 

written  by  Wiset  in  the  name  of  Anderson,  Wise  &  Co* 

Seatan  t.  Benedict  (a)  will  be  cited  to  show  that  in       ^ii^^ 

aad  Othen. 
the  abstracti  payment  of  money  into  court  on  a  count 

in  general  indebitatus  assumpsit  does  not  admit  a 
contract  beyond  the  amount  of  the  sum  paid  in.  But 
the  subsequent  case  of  Walker  v.  Rawsan  (5),  is  more 
in  point  with  the  present.  There  the  work  sued  for 
having  been  all  done  under  one  contract,  the  defence 
was,  that  the  contract  was  made  with  plaintiff^  and  also 
with  one  Burgess,  who  did  not  sue.  For  the  plaintiff 
it  was  answered,  that  the  payment  of  money  into  court 
was  an  admission  of  his  being  liable  to  the  plaintiff  on 
the  record,  and  Seatan  v.  Benedict  was  cited;  but 
Tindal  C.  J.  said, ''  The  present  case  is  different  from 
that  cited.  There  the  action  was  but  to  recover  the 
price  of  goods  supplied  to  the  defendant's  wife ;  each 
article  might  there  be  treated  as  the  subject  of  a  sepa- 
rate contract,  and  the  payment  of  money  might  there- 
fore admit  a  liability  as  to  some  articles  and  leave  others 
disputed.  But  here,  if  the  defendant  is  liable  in 
respect  of  any  of  the  work  done,  he  is  liable  in  respect 
of  the  whole  of  the  work,  for  the  contract  was  one. 
and  the  only  question  is,  whether  it  was  made  with  the 
plaintiff  alone,  or  with  the  plaintiff  and  Burgess  jointly. 
Now  the  defendant  being  sued  by  the  plaintiff  alone 
pays  money  into  court,  and  thereby  admits  that  he  is 
content  to  treat  the  contract  as  made  with  the  plaintiff 
only.  Therefore  I  shall  certainly  not  nonsuit  the 
plaintiff,  but  will  give  leave  to  the  defendant  to  move.'^ 
No  motion,  however,  was  afterwards  made.  In  this 
case  too  many  persons  are  made  defendants,  while  in 
Walker  V.  Rawson,  a  party  who  ought  to  have  been. 

(a)  6  Biiig.  SB.  (6)  1  Mood.  U  Rob.  C.  N.  P.  2504 


Ravenscruft 
v. 
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1834.        made  a  plaintiff  was  not  included  as  sucb*    In  principle 

they  do  not  differ.    The  true  rule  is,  that  payment  of 

money  into  court  is  conclusive  evidence  of  every  thii% 

Wise        ^^^1;  would  have  been  necessary  for  the  plaintiff  to 
and  Others.  .  _  _  . ,  .  j  . 

prove  in  order  to  recover  the  sum  paid  in ;  and  in  a  case 

like  the  present  of  a  single  contract,  to  which  alone  the 
payment  into  court  can  be  referred^  it  has  the  effect  of 
admitting  that  contract,  whether  the  declaration  be  in 
form  in  indebitatus  assumpsit  or  not.  This  was  a  case 
of  a  single  contract,  the  question  being,  what  sums 
were  to  be  allowed  the  plaintiff  as  captain,  and  what 
the  defendants  were  entitled  to  strike  out  of  his 
accounts.  [Liord  Lyndhurst  C.  B.  I  understand  the 
effectofpaymentof  money  into  court  to  be,  that  it  only 
admits  a  certain  sum  to  be  due  by  the  defendant  to  the 
plaintif}^  on  the  contract  set  out  by  him.  If  there  be 
but  one  contract  it  must  apply  to  that.  Here  all  the 
charges  were  made  and  all  the  duties  and  expenditure 
arose  out  of  one  contract.]  Though  passages  are  to 
be  found  in  modern  cases  in  which  the  effect  of  pay- 
ment into  court  on  an  indebitatus  count  is  spoken  of 
as  different  from  a  like  payment  on  a  couiit  on  a  special 
contract,  they  all  occur  in  cases  where  the  allegation  of 
contract  in  the  count  has  appeared  on  the  evidence  io 
be  not  entire,  but  divisible.  Either  state  of  things  is 
consistent  with  the  form  of  indebitatus  counts,  and  if  it 
appear  in  evidence  that  different  items  are  sued  for 
under  different  contracts,  payment  into  court  as  to 
some  will  not  admit  the  rest;  but  if  the  cause  of  action 
is  shown  to  have  arisen  imder  one  entire  contract  only, 
the. payment  of  money  into  court  admits  it  conclusively, 
Bulwer  v.  Home  (a);  though  the  circumstances  of  a 
case  may  be  considered  to  see  whether  there  is  only 
one  entire  contract,  or  whether  it  is  divisible.  Meager 
V.  Smith  (i).    In  Seaion  v.  Benedict  (c),  it  appeared  in 

(a)  4  B.  &  Adol.  13  J.        (6)  4  B.  &  Adol,  673.         (c)  5  Biiig.  ?8. 
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evidence,  that  some  of  the  goods  supplied  were  suitable       18S4. 
to  the  condition  of  the  defendant's  wife  and  others  not*  „  ^-^^'^^ 
It  would  have  been  most  unjust  if  payment  of  money  v. 

into  court  by  the  defendant,  for  the  articles  for  which  ,m,j^oihera. 
he  was  liable,  had  compelled  him  to  pay  for  those 
for  which  his  wife,  as  his  agent,  had  not  authority  to 
bind  him.  Long  v.  Greville  (a)  is  also  an  instance 
where  the  allegation  in  the  count  was  divisible,  as  one 
part  of  the  demand  under  the  general  count  might  be 
barred  by  the  statute  of  limitations,  and  the  other  not. 
Here  the  court  called  on 

John  Evans  and  J.  Jervis  to  support  the  rule.  As 
the  plaintiff  must  have  been  nonsuited  had  no  payment 
into  court  taken  place,  it  will  follow  from  the  argument 
on  the  other  side,  that  if,  in  an  action  against  several 
for  work  and  labour  and  money  paid,  any  sum  is  paid 
into  court  by  the  attorney  for  all  the  defendants,  proof 
of  a  contract  with  one  will  fix  the  rest  who  never  con- 
tracted. But  the  effect  of  payment  of  money  into 
court  is  only  to  acknowledge  the  plaintiff's  right  of 
action  to  the  extent  of  the  sum  brought  in,  and  does 
DOt  preclude  the  defendant  from  an  objection  to  the 
surplus  part  of  the  demand  to  which  the  payment  does 
not  apply.  The  form  of  the  rule  shows  that  when 
money  is  brought  into  court,  unless  the  plaintiff  will 
accept  it  with  costs  in  discharge  of  the  suit,  it  is  to  be 
struck  out  of  the  declaration,  Stoddart  v.  Johnson  (i); 
to  which  Tidd(c)  adds,  that  it  is  also  considered  as  paid 
before  action  brought,  and  so  struck  out.  Had  the  sum 
paid  in  been  struck  out  of  the  declaration,  the  plaintiff 
must  have  proved  more  to  have  been  due  from  all  the 
defendants.  In  Meager  v.  Smith  (c2),  Parke  J.,  after 
saying  there  is  no  doubt  that  payment  of  money  into 

(o)  3  B.  &  Cr.  10.  (6)  3  T.  R.  657.  Per  BuUer  J. 

(c)  9Ui  ed.  6f  4.  (d)  4  B.  &  Adol*  673« 
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1884.       court  made  on  a  count  aUeging  a  special  c<mtxact, 
^"^^^^^      operate!  aa  an  admission  of  that  contract,  proceeds: 
V.  "  If  on  a  general  indebitatus  count  for  work  and  labour, 

idOdSLn.    ^^  ^^  ^^^®>  ^^'^  which  the  plaintiff  might  recover  on 
one  or  more  distinct  contracts,  it  operates  as  an  ad* 
mission  of  a  liability  to  that  amount  on  some  ooe  or 
more  of  such  contracts;  its  efiect  in  both  cases  is  the 
Mune  as  if  a  payment  had  been  made  by  the  defendant 
to  the  pUintiff  of  the  like  sum  before  action  brought*" 
That  would  certainly  only  conclude  the  party  to  that 
amount.    In  Mellish  v.  AUnutt  (a)  it  was  held,  that 
payment  of  money  into  court  generally  upon  a  declara- 
ti<toi  containing  a  count  on  a  policy  of  assurance  and 
the  money  counts,  is  only  an  admission  of  the  contract^ 
but  does  not  preclude  the  defendant  from  disputing  his 
liability  beyond  siich  payment  for  goods  not  loaded 
according  to  the  terms  of  the  pdUcy.  [Lord  Lyndkmni 
C.  B.    The  difference  between  a  payment  to  a  plaintiff 
before  action  brought  and  a  payment  into  court,  is,  that 
while  the  first  is  only  prim&  facie  evidence,  the  latter  is 
conclusive.]     In  Blackburn  ▼•  Sckoks  and  amotker  (6), 
SI.  was  paid  into  court  in  an  action  of  indebitatus  aa- 
sumpsit,  for  goods  sold  and  delivered.    Before  any 
payment  into  court  the    particular  of  demand  had 
stated,  that  the  action  was  brought  foir  the  price  of 
ninety-four  bags  of  cotton  wool,  sold  for  the  phuntiff 
to  the  defendants  by  K.  &  Son  on  a  day  named.    It 
was  proved  that  on  that  day  K.  &  Son  sold  such  a 
quantity  of  goods  to  the  defendants  in  one  lot.    It 
being  objected  that  the  plaintiff's  property  in  At  goods 
must  be  shown,  the  plaintiff's  counsel  contended  that 
it  was  admitted  by  the  payment  of  money  into  court; 
and  it  was  said,  that  the  goods  were  all  sold  at  one 
time,  and  that  the  defendants  could  not,  after  paying 

(a)  f  M.  «c  S«  106.  (6)  S  C«n^  34t« 
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money  into  court,  dispute  the  property  being  in  tlie  1884; 
plaintiff.  For  the  defendant  the  distinetion  between  ^^v""^ 
such  a  payment  on  a  special  and  a  general  count  waa  ^^^^^ 
taken,  and  Lord  EUenborough  held  that  the  plaintiff  J^J^^ 
was  bound  to  prove  the  goods  to  be  bis  property* 
Then  the  defendant  may  on  the  general  count  show  a 
complete  answer  to  the  action,  notwithslandingthe  pay** 
saent  of  money  into  court.  [Lord  Lyndkurst  C.  B« 
In  that  case  K.  &  Son,  the  brokers,  sold  the  tot  of 
goods  in  their  own  names,  and  as  it  did  not  follow  that 
all  which  they  sold  in  that  lot  was  the  property  of  the 
same  person,  their  payment  of  money  into  court  did  not 
admit  the  plaintiff  to  be  the  owner  of  the  whole.]  The 
defendants'  contention  at  the  trial  was  not  against 
the  plaintiff's  wages,  whidi  were  allowed  and  aettled 
on  account,  but  that  he  as  captain  ought  not  to  be 
allowed  in  account  with  his  ownera  for  yarious  items  of 
disbursements,  during  a  very  long  voyage,  for  medical 
aid  to  the  seamen,  and  for  some  other  matters.  Now  as 
the  defendants  might  be  liable  for  some  and  not  for 
others,  they  had  a  right  to  dispute  the  latter.  [Lord 
Ijyndhunt  C.  B«  The  payment  of  money  into  ooutt 
generally  is  divisible,  as  it  may  be  made  on  many 
different  contracts.  Here  the  plaintiff  was  captain  of 
a  ship  on  a  long  voyage,  during  whidi  he  paid  the 
crew,  and  made  disbursements  on  acicount  of  the  ship, 
which  happened  to  arise  from  his  duties  as  captain 
under  hb  agreement  with  the  defendants ;  all  his  pay«- 
ments  are  referable  to  that  contract,  and  to  his  duty 
resulting  fVom  it.  If  they  were  not  made  on  that  con- 
tract, he  could  not  recover  against  any  of  the  parties. 
Suppose  a  man  whom  I  employ  to  do  work  splits  his 
demand  into  a  hundred  items,  they  are  all  included 
under  the  single  contract  with  me,  though,  with  regard 
to  the  persons  he  may  employ,  his  disbursements  may 
be  various.     The  distinction  appears  to  me  to  be 
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183lw  obviotts^aftd  to  have  been  nuide  at  the  trial.  PayoMot 
of  iMNiey  into  court  does  not  admit  the  defendants* 
general  lialdity  in  eray  way.  It  admits  their  generBl 
fialiility  on  or  in  respect  of  this  contract  on  which  the 
disborscflKOts  were  made.  AUkntm  B.  It  admits 
that  the  smn  paid  in  is  rightfully  in  the  dedaratioo  at 
the  time  it  b>made,  on  aocoont  of  some  contract 
between  the  parties ;  now  there  beii^  here  bat  one, 
it  can  only  be  referred  to  that.]  That  is  treating  the 
case  as  if  a  special  contract  was  declared  on,  whereas 
the  contiact  im>Ted  reUted  merely  to  the  plaintiff's 
serrioes  as  captain,  and  not  to  any  expenditure  by  him 
as  soch.  [Lord  Ljfndkwr$t  C.  B.  If  I  hire  a  man  as 
captain  of  my  shqp  without  saying  more,  it  becomes 
part  of  my  contract  to  pay  him  all  the  money  he  shaU 
as  such  properiy  lay  out  on  my  account.]  In  Lang  ▼. 
GreviUe{a\  payment  into  court  was  held  not  to  shot 
out  a  special  defence  under  the  statute  of  limitations, 
the  court  saying  "  Here  no  special  contract  is  set  oat. 
The  declaration  only  stated  that  so  much  money  was 
due.  The  payment  into  court  was  equivalent  to  saying 
so  much  is  due  and  no  more.*'  [Lord  Lyndkurst  C.  B. 
In  that  case  there  were  several  contracts.  The  original 
contract  of  retainer  here  binds  the  whole  disbursements 
together,  and  shows  the  contract  to  be  single.  The 
question  here  is,  whether  any  of  the  defendants  was 
bound  to  pay  under  this  contract  ?  for  if  one  was,  all 
were,  all  having  paid  money  into  court ;  and  none  being 
bound  by  any  thing  if  not  referable  to  this  agreement. 
Possibly  none  of  them  may  be  bound  by  it.  The 
agreement  is  for  all  proper  disbursements  in  his  duty  as 
captain ;  the  question  of  their  propriety  or  the  reverse 
is  on  the  merits.]    In  Meager  v.  Smith  (i),  the  con- 

(a)  3  B.  &  Cr.  10.  IndebiUtos  assompsit  for  goodf  sold  and  detiTered, 
with  the  money  counts. 
(6)4B.&AdoLe73. 
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tract  for  repairs  was  single,  but  the  court  thought  the       1834. 

defendant  not  concluded  as  to  his  total  liability  by  a      "^-^^^-^ 

Ravemscroft 
general  payment  of  money  into  court  on  a  declaration  v. 

consisting  of  indebitatus  counts  only.  [Lord  Lyndhurst       ^^^^ 

C  B.    By  employing  the  same  attorney  and  defending 

jointly  by  him,  all  the  defendants,  including  D.S.Wt/lie^ 

joined  in  paying  the  money  into  court.    His  defence 

now  is,  that  he  is  not  liable,  and  had  he  severed  in  his 

defence  from  his  co-defendants  they  could  not  have 

paid  in  the  money  (a).]    They  also  cited  the  judgment 

otAshurst  J.  in  Cox  v.  Parry  (J). 

Lord  Lyndhurst  having  left  the  court, 

BoLLAKD  B.  stated  the  facts,  and  then  proceeded 
thus :  This  is  a  motion  to  enter  a  nonsuit.  For  the 
defendants  it  is  objected,  that  payment  of  money  into 
court  on  an  indebitatus  count,  does  not  bind  the  de- 
fendants further  than  the  amount  of  the  money  so 
paid  in,  and  therefore  does  not  show  them  to  be  liable 
to  the  plaintiff,  otherwise  than  on  such  a  contract  as  he 
shall  establish  by  other  proof  at  the  trial.  It  appeared 
to  me  at  the  trial,  as  it  does  now,  that  this  was  one 
entire  contract  made  between  the  defendants  as  owners 
on  the  one  side,  and  the  plaintiff  as  captain  on  the 
other,  for  a  long  voyage.  There  is  no  item  in  the 
plaintiff's  demand  which  does  not  appertain  to  the 
duty  to  be  performed  by  him  as  captain,  viz.  for  wages 
due  to  him  as  such,  and  for  disbursements  alleged  to 
be  made  by  him  in  the  same  character  during  the 
voyage,  on  account  of  the  ship  and  for  her  sick  crew. 
The  only  question  in  contest  at  the  trial  was,  whether 
the  owners  were  liable  to  pay  those  disbursements,  or 
whether  the  captain  had  not,  by  making  them  impro- 

(a)  See  Kay  ▼.  Panehiman  md  others,  t  W.  Bla.  lOf  9. 
(h)  1  T.  R.  465. 
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▼idently,  deprived  himself  of  remedy  against  the  < 

for  repayment.    The  whole  matter  in  dispute  wmi  re- 

9.  f^able  to  one  contract,  and  by  paying  mopey  into 

do' If        courti  the  defendants  have  admitted  themselvea  partiei 

to  it.    The  present  rule  must  therefore  be  discharged. 

Alderson  B. — Directly  it  appeared  in  proof  that 
thertf  was  in  fact  but  one  contract  between  the  partiesi 
the  payment  of  money  into  court  admitted  that  the 
plaintiff  was  entitled  to  recover  against  all  the  defend- 
ants as  parties  to  that  contract.  That  proof  placed 
the  plaintiff  in  the  same  situation  on  the  general  counts 
as  if  he  had  stated  the  <sontract  specially  in  the  decla- 
ration, and  had  averred  that  certain  work  had  been 
done  and  money  paid  by  him  under  it.  In  that  case  the 
contract  would  have  been  admitted  by  the  pajrment  into 
court,  leaving  it  open  to  the  defendants  to  dispute 
whether  more  was  due  under  it  than  the  sum  paid  in. 
The  answer  of  the  jury  to  the  Judge's  question  in 
Meager  v.  Smithy  is  not  to  be  taken  as  the  ground  oa 
which  their  verdict  proceeded,  or  the  case  would  bs 
an  authority  in  favour  of  these  defendants. 

OuRNEY  B. — The  case  set  up  at  the  trial  by  the 
defendants,  that  they  were  not  jointly  liable,  was  in* 
consistent  with  their  previous  payment  of  money  into 
court. 

Rule  difcharged. 
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Alivon  and  Another,  Provbional  Syndics  of  the  Es- 
tate and  Effects  of  Beuvain  a  Bankrupt,  against 

FVRNIVAL* 


T^EBT.  The  third  count  of  the  declaration  stated^  On  A.  and  B. 
^^  that  before  Peter  Beuvain  became  a  bankrupt,  to  an'agretment 
wit,  on  &c.,  in  parts  beyond  the  seas,  to  wit,  at  &c.,  by  in  France,  a 
a  certain  instrument  in  writing  then  and  there  made  deposited  by^ 
between  the  defendant  of  the  one  part,  and  the  said  ^-  ^i^  &  no- 
JP.  Beuvain  of  the  other  part,  the  said  parties  made  jn  an  action 
and  concluded  a  certain  agreement;  and  in  the  same  ftp^n^^-B-on 

°  '  the  agreement, 

instrument  it  was  agreed  between  the  said  parties,  that  evidence  was 

given,  that  by 
the  usage  of  France,  a  document  deposited  with  a  notary  cannot  be  removed : — 
Held,  that  the  agreement  was  sufficiently  prored,  by  production  of  a  copy  of  the 
document  so  deposited  ;  there  being  no  satisfactory  evidence  of  the  fact,  that  two 
duplicate  originals  had  been  made. 

By  agreement  between  A,  and  B,  made  in  France^  any  dispates  which  might  arise 
between  them,  were  to  be  submitted  by  them  to  two  arbitrators,  merchants,  [nego^ 
tiants]  respectively  named  by  them,  who  in  case  of  disagreement  were  to  have 
power  to  name  an  umpire.  The  two  or  the  three  referees  might  also  be  named  by 
a  ^rticular  court,  at  the  request  of  either  partj^ : — Held,  that  that  court  might  ap- 
point an  arbitrator,  who  was  not  a  merchant ;  and  also,  that  an  act  by  wnich  it 
annulled  B,*s  nomination  of  an  arbitrator,  on  the  ground  that  he  was  a  foreigner, 
and  appointed  not  two  other  arbitrators,  but  one,  a  frenchman  and  not  a  merchant, 
to  act  as  referee  with  the  nominee  of  A,f  must  be  taken  to  be  legal  according  to 
the  French  law,  till  the  contrary  was  distinctly  proved. 

Where  on  breacb  of  an  agreement  entered  into  in  Fntneef  and  to  be  per- 
formed there,  French  arbitrators  awarded  a  sum,  including  the  profits  which  the 
plaintiff  would  have  made  had  the  agreement  been  fulfilled  : — Held,  that  that  sum 
might  be  recovered  in  an  action  here  on  the  award,  as  not  being  shown  to  be  con- 
trary to  F^^encA  law. 

It  was  deposed,  that  two  out  of  three  provisional  syndics  may,  by  the  law  of 
Frrnnce,  sue  to  recover  debts  due  to  the  bankrupt,  and  witboot  the  previous  autho- 
rity of  the  Juge  Commmaire  :^Held,  that  they  may  so  sue  in  this  country,  unless 
the  French  law  be  shown  to  the  contrary : — Held  also,  that  the  act  of  the  two  syn- 
dics soffidendy  implied  the  absence  or  want  of  consent  of  tbe  third,  without  show- 
ing his  absence  or  want  of  consent. 

Evidence  was  given,  that  by  French  law  two  out  of  three  provisional  syndics  may 
BOO  lor  the  debts  due  to  the  bankrupt,  and  no  contradiction  being  offered : — Held, 
that  thev  may  so  sue  in  this  country. 

The  declaration  averred,  that  a  party,  a  Frenchman^  was  a  bankrupt.  The  evi- 
dence was,  that  he  was  only  ''  en  etat  de  faillit^"  or  insolvent : — Held  no  variance, 
as  the  EngUdi  "  bankrupt  *  does  not  appear  identical  with  the  French  **  banque- 
Toote.'* 
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18S4.       in  case  of  disputes  the  parties  recognized  the  jorisdic- 
^•^^^^      tion  of  a  certain  court,  to  mt,  of  the  tribunal  of  con- 

and  Another  vieTce  sittuig  at  Porii,  in  the  department  of  the  Sehe; 

„    V-  and  they  thereby  submitted  the  matters  in  difference 

to  the  decision  of  two  arbitrators,  being  merchants,  to 
be  named  by  the  parties  respectively,  such  arbitraton, 
in  case  of  disagreement,  to  have  the  power  of  naming 
an  umpire;  and  that  the  two  or  the  three  arbitraton 
might  be  named  by  the  tribunal  of  conunerce  at  the 
request  of  either  of  the  said  parties ;  and  that  the 
decision  of  such  arbitrators  or  their  umpire  was  to  be 
supreme,  and  without  appeal.  And  the  plaintifl&  in 
fact  say,  that  after  the  making  of  the  same  instrument, 
and  before  the  said  P.  Beuvain  became  a  bankrupt,  to 
wit,  on  &c.,  at  ftc,  such  disputes  as  were  mentioned 
and  contemplated  in  and  by  the  same  instrument,  arose 
and  were  dependuig  between  the  said  P.  Beuvain  and 
the  defendant.  And  thereupon  afterwards,  and  before 
the  said  P.  Beuvain  became  a  bankrupt,  to  wit,  on  &c, 
at  &c.,  the  said  P.  Beuvain  duly,  according  to  the  laws 
of  France,  impleaded  the  sud  defendant  in  the  said 
court  in  the  same  instrument  in  that  behalf  mentioned, 
that  is  to  say,  in  the  tribunal  of  commerce,  in  the 
department  of  the  Seine,  and  then  and  there  duly, 
according  to  the  laws  of  France,  prayed  and  required 
that  arbitrators  should  be  appointed  by  the  said  court, 
in  pursuance  of  and  according  to  the  provision  so  as 
aforesaid  contmned  in  the  same  instrument.  And 
the  plaintiffs  in  fact  farther  say,  that  afterwards,  and 
before  the  said  P.  Beuvain  became  bankrupt,  to  wit, 
on  &c.,  parties  were  duly,  according  to  the  laws  of 
France,  appointed  in  and  by  the  said  last-mentioned 
court,  to  decide  the  said  dispute,  as  by  the  said  ap- 
pointment duly  according  to  the  laws  ofjFWmc^and 
the  course  and  practice  of  the  same  court,  and  still 
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remaining  therein^  will  more  fully  appear.    And  the        18S4. 
plaintiffs  further  say,  that  afterwards  and  before  the      ^^^^^ 
said  P.  Beuvain  became  a  bankrupt,  to  wit,  on  &c.   and  Another 
at  &c.  the  said  arbitrators  having  heard  the  allegations    p     ^* 
and  proofs  of  the  said  parties  respectively,  duly  made 
their  certain  award,  called  an  arbitral  sentence,  of  and 
conoerning  the  said  disputes  so  referred  to  them  as 
aforesaid ;  and  did  thereby  award  and  order,  that  the 
defendant    should  pay  to  the  said  P.  Beuvain  two 
several  sums  of  foreign  money,  to  wit,  the  sum  of 
51,689  francs,  50  centimes,  and  the  sum  of  157,819 
francs,    68  centimes,    making    together   the  sum  of 
S09|409  francs,  18  centimes,  as  by  the  same  arbitral 
sentence  duly,  according  to  the  law  of  France,  and  the 
course  and  practice  of  the  said  court,  now  remaining 
in  the  same  court,  will  more  fully  appear.    And  that 
afterwards  and  before  the  said  P.  Beuvain  became  a 
bankrupt,  to  wit,  on  &c.,  by  a  certain  ordinance  duly, 
according  to  the  law  of  France,  made  at  Paris  afore* 
said,  to  wit,  at  &c.,  the  president  of  a  certain  court  in 
the  kingdom  of  France  aforesaid,  to  wit,  the  president 
of  the  civil  tribunaKof  first  instance,  in  the  department 
of  the  Seine,  further  declared  and  ordered,  that  the 
same  arbitral  sentence  should  be  executed  in  all  its 
particulars,  according  to  its  form  and  contents,  as  by 
the  same  ordinance  duly,  according  to   the  law  of 
France,  and  the  course  and  practice  of  the  last-men- 
tioned court,  registered  in  the  same  court,  and  now 
remaining  therein,  will  more  fully  appear.    And  that 
the  said  P.  Beuvain,  after  the  giving  and  making  of 
the  same  judgment  and  arbitral  sentence  and  ordinance, 
and  before  the  giving  and  registering  of  a  certain  judg- 
ment hereinafter  mentioned,  to  wit,  on  &c«  at  &c. 
became  and  was  a  bankrupt  according  to  the  laws  of 
France,  and  the  said  plaintiffs  were  then  and  there 
duly  appointed^  and  then  and  there  became  and  were 

VOL.  IV.  3  D 
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ISM.       and  atiU  are  provisional  syndics  of  the  estate   uid 
^p^      effects  of  the  said  P.  Beuvain,  according  to  the  law 
■nd  Auother  of  France,    Whereupon  and  whereby  the  plaintifis,  as 
Fuswiv  L.    '"^^  provisional  syndics  as  aforesaid,  accordiB£  to  tbf 
law  of  France,  became  and  were,  and  still  ure  entitled 
and  empowered  in  their  ewn  names  to  sue  for  and 
recover  all  debts  which  were  due  to  the  said  JP«  £e»* 
vain,  at  the  time  the  said  P.  BeuvaUi  became  bank* 
ropt;  and  entitled  to  enforce  by  action  in  their  own 
names,  as  such  provisional  syndics  as  aforesaid*  aJl 
claims  and  demands  which  the  said  P.  Beuwiin,  at  the 
time  he  so  became  bankrupt  as  aforesaid,  had  or  might 
hare  against  the  defendant.    And  that  the  said  oaiise 
was  afterwards,  to  wit,  on  &c.,  removed  by  the  defend- 
ant into  a  certain  other  court  in  the  kingdom  pf 
France  aforesaid,  to  wit,  a  certain  court  called  the 
Royal  Court  of  Paris,  by  way  of  appeal ;  und  such  pre- 
ceedings  were  thereupon  afterwards  had  in  the  saM 
last-mentioned  court,  that  by  the  judgment  of  the. 
sanM  court,  pronounced  on  the  dsy  and  yei^r  aforesaida 
after  netting  forth  therein  as  the  fact  wss,  that  the 
plaintifis,  as  such  provbional  syndics  us  aforesaid,  bad 
been  made  parties  in  the  said  c^use  in  the  ropfa  q£ 
the  said  P.  Benvain  ;  the  appieal  of  the  defendupt  was 
dismissed,  and  the  defendant  was  condemned  to  pi^  a 
fine,  and  the  expenses  of  the  appeal,  as  by  the  saaie 
judgment  duly,  according  to  the  law  of  FroHoe^  and 
the   course  and  praetica  of  the  said  last-mmitioned. 
oeurt,  still  remaining  therein,  will  more  fiilly  appear* 
Which  several  judgments,  arbitral  sentences  and  ordiU 
nance,  still  remain  in  their  full  foree  and  effect,  not  in 
anywise  reversed,  snnulled,  set  aside,  paid  o^  sa^(isfiedi 
or  discharged.    And  the  plaintifls  further  say,  that 
the  said  sum  of  209,409  francs,  18  centimes,  at  the 
time  of  the  giving  and  making  the  said  severM  judg- 
ments, arbitral  sentence,  and  ordinence,  was  and  stiU 
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is  of  great  value,  to  wit,  of  the  value  of  8,200/.     Of       18S4. 
which  said  several  premises  respectively,  the  defendant,      ^"^^/^ 
during  all  the    time    aforesaid,    there*  had    nodce:   mid  Another 
Yet  8tc.    Plea :  nil  debet-  _    «. 

A  commission  issued  for  the  examination  of  wit- 
nesses was   executed  at  Paris.    The  original  agree- 
ment in  the  French  language,  deposited  with  a  notary, 
was  produced  before  the  commissioners,  and  the  sig- 
natures of  Beuvain  and  the  defendant  were  proved  by 
Albert  the  attesting  witness,  who  stated  in  the  course 
of  his  examination,  that  according  to  the  law  of  France, 
a  notary  with  whom  an  original  agreement  has  been 
deposited,  cannot  part  with  it,  except  by  the  directions 
of  a  French  court  (a).    The  agreement  was  expressed 
to  be  **  hXt  au  double."    An  examined  copy,  verified 
by  the  same  witness,  was  returned  by  the  commis- 
sioners.   A  copy  of  the  original  award,  subscribed  by 
the  arbitrators,  was  proved  by  the  persons  who  had 
examined  it  with  the  original,  (which  it  appeared  was 
deposited  in  the  ''  Tribunal  de  premiere  instance,") 
and  also  returned  by  the  commissioners ;  and  evidence 
was  given  of  the  fact,  that  Beuvain  was  a  merchant^ 
that  he  was  in  debt,  and  that  he  had  stopped  pay- 
ment (b). 

The  cause  was  tried  before  Mr.  Baron  Vaughan,  at 
the  Middlesex  sittings  after  Trinity  term  18S9;  thd 
depositions  taken  under  the  commission,  and  the  pa- 
pers returned  therewith,  were  read.  Official  copies 
verified  by  the  seals  impressed  thereon,  and  proved  to 
be  those  of  the  respective  courts,  were  put  in,  to  show 
the  judgment  of  the  tribunal  of  commerce  appointing 
arbitrators  named  by  the  parties :  another  judgment  of 

(a)  *<  Les  notaircs  iic  poarront  m  dtuamr  d'aucune  minute,  si  ce  n'ett 
dans  les  cas  pr6vus  par  la  lot,  et  eo  verta  d*an  jagement."  Loi  da  <5 
Vetitose  an  11.  Sor  le  Nolariat,  tit.  1.  sec.  9.  pi.  ft.  Appendice  aui  Codes. 

(6)  See  Code  dc  Commerce,  Art.  457. 

3d2 
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18S4.       ^^^^  court,  removing  the  arbitrator  named  by  Fumivdy 
^^^^"^      on  the  ground  that  he  was  a  foreigner,  and  appointing, 
ani^Another   ^^  FumivaVs  default,  a  new  arbitrator ;    a  judgment 
V.  of  the  royal  court,  confirming  on  appeal  the  latter 

cBNiviL.  jujgnjent;  another  judgment  of  the  tribunal  of  com- 
merce, extending  the  time  for  making  the  award; 
another  judgment  of  the  royal  court,  confirming  the 
latter  judgment  on  appeal,  and  further  extending  the 
time,  the  ordinance ;  another  judgment  of  the  tribunal 
of  commerce,  declaring  Beuvain  to  be  "  en.etat  dc 
faillite;"  another  judgment  of  the  same  court,  appoint- 
ing the  plaintiffs,  and  one  Ckatounay,  proyisional  syn- 
dics, with  power  '^  agir  ensemble  ou  separement.  Tun 
en  cas  d'empechement,  ou  d'absence  de  Tautre,  sous  la 
surveillance  de  i(f.  le  Juge  commissaire ;"  and  another 
judgment  of  the  royal  court,  confirming  the  ordinance, 
on  appeal  to  which  the  plaintiffs  and  Chatounay  were 
therein  expressed  to  be  made  parties  as  provisional 
syndics,  in  the  place  of  Beuvain, 

M.  Colin,  a  French  advocate,  examined  for  the  plain- 
tiffs, stated,  that  according  to  the  law  and  practice  in 
France,  one  or  two  of  three  named  syndics  may  sue 
without  proving  the  disability  of  the  rest,  or  the  au- 
thority of  the  juge  commissaire,  and  deposed  to  the 
usage  in  France  on  various  points  of  evidence.  A 
French  notary,  who  was  examined  for  the  defendant, 
stated,  that  syndics  could  not  bring  an  action  unless 
authorized  by  the  juge  commissaire,  and  said  he  did 
not  suppose  that  a  solicitor  in  France  would  bring  an 
action  for  syndics,  unless  the  authority  of  the  juge 
commissaire  had  been  obtained. 

The  defendant's  counsel  took  a  ,great  variety  of 
objections,  the  nature  of  which  will  appear  in  the 
course  of  the  argument.  The  plaintiffs  were  non- 
suited.    A  rule  nisi  having  been  obtained,  pursuant  to 
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leave  reserved  at  the  trial,  to  set  aside  the  nonsuit,  and        1834. 

enter  a  verdict  for  the  plaintiffs  for  8,200/.  v.-'-v-"*/ 

Alivon 
and  Another 

JFollett  and  Tomlinson  showed  cause. — First,  this  is    „     ^* 

,       .  -  ...         FuRNIVAt. 

an  action  on  an  award,  but  the  agreement  on  which 
the  award  is  founded,  has  not  been  sufficiently  proved. 
The  plaintiffs  have  offered  as  evidence  a  copy  de- 
posited with  the  notary  ;  but  he  should  have  attended 
the  trial  with  the  duplicate  original.  For  the  agree- 
ment is  expressed  to  be  "fait  en  double",  and  the 
Code  Civile^  Art.  1325,  invalidates  acts  containing 
agreements,  except  the  number  of  originals  made  is 
equal  to  that  of  the  parties  who  have  distinct  interests ; 
but  the  plaintiffs  have  neither  accounted  for  Beuvain's 
duplicate  original,  nor ^  given  the  defendant  notice  to 
produce  his. 

Secondly,  the  award  cannot  be  enforced,  the  arbi- 
trators not  having  been  duly  appointed.  By  article  13 
of  the  agreement  (a),  they  were  to  be  merchants,  re- 
spectively nominated  by  the  parties.  The  arbitrator 
nominated  by  the  defendant  was  a  merchant,  but  was 
set  aside  by  the  Tribunal  de  Commerce,  who  appointed 
another  in  his  place,  to  act  with  the  arbitrator  named 
by  Beuvain.  There  was  no  evidence,  that  by  the, law 
of  France,  the  Tribunal  had  power  to  set  aside  the 
defendant's  nominee  because  he  was  a  foreign  mer- 
chant, and  unless  it  had  the  award  cannot  be  enforced 
here.  [Parke  B.  Though  it  does  not  appear  on  wHat 
principle  the  Cour  Royale  confirmed  the  award  on  ap- 

(a)  Article  12  was  as  follows : — "  En  cas  de  discussions,  les  parties 
reconnaissent  la  jurisdfction  du  tribunal  de  commerce  s6ant  a  Parh,  Dcparte- 
rotnt  de  la  SenUt  ct  elSes  seront  soumiscs  a  deux  arbilres  n^gts  [negotiants] 
reapectivenient  nomm^s  par  elles,  qui,  en  cas  de  d^sacord,  auront  la  faculty 
de  nommer  mi  troisieme  pour  les  d6pnrtager  >  les  deux  ou  Ics  trois  arbitres 
]K>urronl  ^galement  etre  uorara^s  par  le  dit  Tribunal  de  Commerce,  a  la 
requisition  dc  Tunc  dcs  partries ;  et  la  decision  d'accord  ou  cello  du  partage 
sera  soaverainu  et  sans  recours  en  appcU'* 
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I8S4.       P^>  their  judgment  is  itself  evidence,  that  by  the  bw 
^^^'^^^      of  France  the  award  was  right.]    The  decisioD  on  die 
and  Another   ^PP^^^^  ^*s  in  favour  of  the  judgment  of  the  TrUmnol 
V*  «b  Ommerc€y  but  did  not  decide  at  all  on  their  Tight  to 

annul  the  defendant's  appointment  of  an  arbitrator,  and 
to  appoint  another  on  their  own  authority.  The  act  of 
annulment  itself  is  no  evidence  of  their  coorta'  aulhoii^ 
to  do  80.  The  judgments  of  Lord  Tenterdtn  and  the 
other  judges,  in  Henley  v.  jSoper(a),  show  that  where 
an  award  is  disturbed  by  a  court,  whieh  directs  a  aew 
investigation,  the  consent  of  the  party  to  a  se(K>nd  re- 
ference must  be  shown.  Here  no  snch  oociaeiit  ap* 
pears,  and  the  arbitrator  substituted  by  the  court  was 
not  a  merchant  The  TrUmnal  bas  neither  exerdsed 
its  powers  of  appointing  both  arbitratof s,  or  fbUowed 
the  nomination  made  by  the  parties.  It  professes  to 
appoint  an  arbitrator  for  the  defeadant  under  ihe 
agreement,  and  not  pursuant  to  the  law  of  France.  The 
award  was  made  by  Beuvain^s  nominee,  and  another, 
who  was  proved  not  to  be  a  merchant,  nominated  by 
the  Tribunal,  without  the  defendant's  consent. 

Thirdly,  The  award  is  bad,  as  the  arbitrators  have 
ejLceeded  their  authority,  in  awarding  to  BeupiUn  not 
only  the  exelusive    use  of  the    patent  in  qiioelioa 
throughout  all  France,  but*  also  to  pay  157,319  francs, 
68centiB(ie»,  a  sum  the  result  oi  caleulating  the  ex- 
pected profits  for  15  years ;  nothing  in  the  agreement 
anthorises  that.     The  judgment  of  the  Ceur  JRoyale, 
affirming  the  award,  did  not  decide    the   qoestioD, 
whether  per  se  the  award  was  valid  or  not  by  the  law 
of  JFVaace.     It  affords  only  prima  facie  evidence  on 
that  question,  which  is  still  open  to  dispute  on  the 
merits.     [Parke  B.    The  deoirion  in  Martin  Vi  JVi- 
colls  (&),  was  well  considered.]     That  was  an  applica- 
tion for  the  extraordinary  aid  of  the  court  of  Cliancery, 

(a)  8  B.  &  Cr.  16.  (ft)  3  Sim.  458. 
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to  impeach  the  judgoient  of  a  court  at  Antigua^  and  it       1834. 
was  obserredy  that  the  parties  might  appeal  to  the  king       ^T^^^ 
in  oouDciL    Eyre  C.  J.  in  Philips  ▼.  Hunter  {a)y  there   ^^6  Anotbof 
referred  to  by  the  vice-ebanoeUor,  said^  the  judgments  of    «     ^  aU 
foreign  courts  might  be  examined.    In  this  case  the 
JPreneh  courts  hare  not  adjudicated  on  the  merits  at  alL 
The  ordinance  merely  renders  the  award  executory  {b), 
and  b  merely  formal.    Like  the  making  an  agreement  of 
referenee  a  mle  of  court,  for  the  purpose  of  issuing  an 
attachment,  it  does  not  exclude  objections  to  the  award 
itself.    The  judgment  of  the  Cour  Royale  rejects  the 
appeal  from  the  ordinance,  expressly  on  the  ground 
that  the  questions  raised  on  the  award  are  matters  of 
a  primary  nature,  and  therefore  not  the  subject-matter 
of  appeal.    The  Ccmr  Royale  does  not  affirm  the  rali* 
dity  of  the  award  by  the  French  law ;  nor  is  evidence 
giren  that  the  arbitrators  decided  consistently  with 
French  law,  while  their  award  appears  contrary  to  all 
natural  justice. 

Fourthly,  It  has  not  been  proved  that  the  plaintiffs^ 
who  are  described  as ''  provisional  syndics,"  and  by  their 
appointment  are  to  act  "  sous  la  surveillance  de 
M.  U  Jngt  commissaire,''  had  his  authority  to  sue, 
withont  which,  by  the  law  of  France,  they  could  not 
sue  in  French  courts  to  recover  a  debt(c).  The  evi^ 
dcnce  of  M*  Colin  does  not  distinctly  disprove  the 
necessity  for  proving  that  authority  to  sue  in  these 
cases  in  France^  and  is  inconsistent  with  the  language 
of  the  appointment  and  of  the  law,  besides  being  con- 
tradicted by  the  defendant's  witness,  M.  Oerard* 
Tenon  v.  Mars  {d)  is  an  authority  to  show  that  the 
pkintiffii  should  have  shown  their  right  to  sue  by  the 
law  o(  France*  Were  that  otherwise,  defendants  might 

(«)  «  H.  Bh.  409,  410. 

(6)  Code  de  Procedore  Civile,  ArU.  lOJO,  10^1. 
(c)  Code  de  Commerce,  Arts.  483,  49?,  4b U 
(a)  8  B.  &  Cr.  638. 
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1834.       be  put  to  great  expense^  by  being  sued  in  this  countiy 
^'^'^^^^      without  due  grounds.     The  action  is  brought  by  two 
and  Another    ^^^  ^^  ^^^  three  provisional  syndics  appointed.     It  is 
„    V-  true  they  were  in  terms  empowered  to  act  "  ensembk 

ou  separement,  1  un  en  cas  d  empechement  ou  d  absence 
de  Tautre/*  but  no  evidence  was  given  of  the  absence 
or  incapacity  of  the  syndic  not  joined.  Had  he  been 
absent  or  incapable,  the  action  should  hare  been 
brought  in  his  name  and  on  his  behalf,  as  well  as  those 
of  the  others  who  represent  Beuvcdn,  [Aldenon  B. 
In  THmbey  v.  VigHier(a\  it  was  held  by  the  court 
of  C.  P.,  that  when  the  indorsement  made  in  France  of 
a  French  bill  is  general  in  blank,  and  the  indorsee 
sues  the  acceptor  in  this  country,  he  cannot  proceed  in 
his  own  name,  but  should  sue  in  that  of  the  indorser, 
according  to  the  French  Cock  de  Commerce,  articles 
1S6,  1S7,  1S8.}  So  by  our  law,  all  the  assignees  of  a 
bankrupt  must  join  in  an  action  (6),  as  an  act  done  by 
two  out  of  three  is  not  a  due  exercise  of  a  power  to  act 
jointly  or  separately  (c) ;  and  these  plaintiffs  have  not 
pursued  the  power  given  them  in  terms  by  their  ap- 
pointment. 

Fifthly,  The  evidence  does  not  support  the  declara- 
tion.— The  arbitral  sentence  is  stated  in  the  declaration 
to  be  in  the  court  of  commerce.  The  evidence  shows 
that  it  is  registered  in  the  court  of  first  instance.  The 
declaration  throughout  describes  Beuvain  as  a  bank- 
rupt, and  the  alleged  rights  of  the  plaintiflb  are  therein 
expressly  founded  on  his  bankruptcy.  In  the  event 
of  a  merchant  stopping  payment,  the  French  law  (d^ 
defines  three  classes  of  cases,  with  various  incid^its 
peculiar   to    each,   namely    '*faiUUe"    **banquenmte 

(a)  1  Bing.  New  Cas«  l5l. 

(6)  See  Sntlgrove  v  Hunt,  t  Stark.  C.  N.  P.  494.  N.  B.  The  repoit  of 
S.  C.  ill  1  Chit.  U«  71.  states  the  pleadings,  which  show  tlie  action  to  bare 
been  brought  cxciusivf  ly  on  u  contract  made  with  the  "  assigneei." 

(o)  Co.  Lit  181  b. 

(d)  Code  dc  Commerce,  Arts.  437,  438,  430. 
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simple,''  and  '^  banqueraute  frauduleuseJ'    The  French       1834. 
proceedings  in  evidence  show  that  there  was  no  bank-      ''•^v^^ 

ruptcy  of  either  kind,  but  merely  a  **faiUUe''  and  that  and  AuoUier 
JBeuvain  was  not  a  bankrupt^  but  "faUli,''  _    *• 

jBampas  Serjt.  ilfanntn^F,  and  J.  Henderson  ia  sup- 
port of  the  rale.  This  is  in  substance  an  action  on  a 
judgment.  It  appears  from  the  JFlrcncA  proceedings 
that  Beuvain  and  the  defendant  were  partners  in  the 
transactions  out  of  which  these  differences  grew,  and, 
according  to  the  French  law  (a)  those  differences  could 
be  decided  only  by  arbitrators.  The  power  of  appeal 
possessed  by  the  defendant  (b)  was  exercised  by  him, 
and  his  appeal  was  rejected.  The  ordinance  renders 
the  arbitral  sentence  absplutely  executory  (c),  and 
unless  successfully  appealed  from,  conclusive  {d).  .  It  is 
plain  then  that  the  defendant  was  absolutely  bound  in 
France  by  this  arbitral  judgment,  and  there  being  no 
question  as  to  jurisdiction,  no  evidence  on  the  part  of 
the  defendant  impugning  that  judgment,  and  no  irregu- 
larity apparent  ex  facie,  it  afibrds  per  se  sufficient 
proof  of  the  rights  which  it  purports  to  confer.  The 
pliuntiffs'  case,  however,  may  be  sustained  without 
ascribing  to  the  award  and  ordinance  the  attributes  of 
a  judgment.  The  production  and  proof  of  the  original 
agreement  before  the  commissioners,  coupled  with  the 
copy  given  in  evidence,  afford  sufficient  establishment 
of  the  agreement.  .  It  appears  that  the  original  is 
beyond  the  control  of  this  court,  and  that  it  was  de« 
posited  with  the  notary  for  safe  custody;  and  one  of  the 
witnesses  deposes,  that  according  to  the  French  law  it 
cannot  be  removed  out  of  the  notary's  office  without  the 
authority  of  a  French  court.  It  is  therefore  sufficiently 
manifest  that  this  original  could  not  be  produced  before 

(a)  Code  de  Commerce,  Art  51.  (6)  Id.  Art.  5?. 

(r)  Id.  Art.  61.  (d)  Code  de  Frocedore  Civilei  1016. 
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1834%       the  jury.    The  ezpresiian  *'  fak  au  double  **  discomred 

^'^      ^  ^lie  agreement^  is  not  explained  in  evidence,  and 

aud  Another   does  not  necessarily  raise  the  inference  attempted  to  be 

FuBNivAL*    ^^^^^  ''o™  ^^f  ^^^  ^^^  ^^  another  part  bavii^  the 

same   obligatory  effect.     If  sudi  an  inference  were 

drawn,  it  la  at  leaat  not  to  be  further  presamed  that  ooe 

oonplete  original  (and  the  case  supposes  oafy  two)  was 

deUvBted  to  either  of  the  parties  who  were  nmlBaily 

.bound;  and  the  only  other  presumption,  vis*  that  it 

remained  with  the  notary,  answers  the  objection  by 

accounting  (or  the  other  part,  and  the  proof  of  either 

part  in  sncb  ease  is  sufficient. 

.  By  the  terms  of  the  agreement  the  parties  expressly 
sttbnilted  themselTes  to  the  jurisdiction  of  the  cevnt  ef 
oommerce,  and  the  judgment  of  that  court,  which  was 
oonSnned  on  appeal,  is  aufficient,  in  the  absence  at  least 
of  any  eridence  impugning  it»  to  condude  the  objection 
that  the  arbitrator  nonanated  by  the  defendant  was 
improperly  removed.    A  sufficient  reason  is  aawgoed 
in  the  judgment  for  the  remoTaL  viz.  that  the  arbitrator 
neminaled  by  the  defendant  was  not  legally  qualified 
to  be  an   *' arbitre  Jn^,''  being  a  foreigner.      Tbe 
defnidant  not  baring  within  the  appointed  time  nomi- 
nated another  ari)itrator^  the  court  exercised  ita  pofwer 
as  tf  he  had  never  appointed  an  arbitrator.    And  the 
power  was  substantiaMy  as  weU  exercised  by  nonnnating 
the  arbitrator  chosen  by  Beuvam,  and  a  new  arbitrator 
on   defendant's  default,  as  it  would  have  been  by 
nominating  two  new  arbitrators* 
r  It  is  not  dearly  shown  in  evidence  whether  the  arbi- 
trator noannated  by  the  eoort  wae  a  merchant,  hot 
assunui^  that  he  was  not,  still  as  the  award  has  been 
confirmed  on  appeal,  when  this  objection  mi^  have 
htm  taken,  it  musi  now  be  presumed,  as  there  is  no 
proof  to  the  contrary,  that  tbe  court  did  not  in  this 
respect  exceed  its  power;    On  the  agreement  it  does 
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not  appear  that  the  restriction  of  choice  to  merchantb  1BS4. 

imposed  on  the  parties  extends  to  the  court  of  com-  ^"^^^^ 

merce  AtiTo» 

™^'^*  andAimtber 

The  oonfirmation  of  the  award  on  appeal  sufficiently  v. 

shows  that  the  award  itself  is  c(mBi8tent  with  French 
laWf  and  there  is  no  evidence  to  the  contrary.  The 
award  ilself  is  consistent  with  natural  justice.  It  is 
needless  to  inquire  as  to  that  part  which  awards  to 
Beunain  the  exclusive  use  c^  the  patent,  because  the 
present  action  is  not  fi>unded  on  that  part;  and  even  if 
the  award  were  bad  pro  tanto,  it  might  be  good  for  the 
rest.  The  award  of  the  51,569  francs,  50  eentineSi  is 
founded  on  proof  of  an  excess  to  that  amount  of  die 
expenses  over  the  amount  which  the  defendant  by  the 
agreement  guarantied  to  be  the  maximum,  and  that 
item  has  never  been  questioned.  With  respect  to  the 
item  of  157,809  francs,  68  centimes,  the  arbitrators,  in 
awarding  it,  have  construed  the  agreement  as  imputing 
a  gnarantie  that  the  profits  of  the  undertaking  should 
amcHmt  at  the  least  to  a  certain  sum  annually  during 
the  duration  of  the  agreement,  vis.  15  years,  and  the 
agreement  will  fairly  bear  sudi  a  construction*  The 
anticipated  profits  and  the  mutual  penalties  are  stated 
therein  at  very  high  rates*  Beuvain,  in  case  of  failnre 
on  kis  part,  was  bound,  under  article  9.  of  the  agree* 
ment,  to  pay  the  defendant  30,000  francs  a  year  for  15 
years,  and  dius  was  contmgently  liable  to  the  extent  of 
300,000  firancs.  The  arbitrators,  proceedii^  on  the 
principle  of  a  guarantie  of  such  prospective  profits^ 
have  calculated  damages  as  ihey  have  been  calculated 
in  an  action  in  an  ^EnglUh  court,  for  not  grantang  a  lease 
where  the  improved  value  is  proved  to  exceed  the  rani 
agreed  to  be  received,  viz.  by  multiplying  the  profit  l^ 
the  number  of  years,  niaking  a  suitable  reduction  ibr 
present  payment. 

The  evidoiee  of  M.  CoUn  shows  that  the  antecedent 
authority  of  the  Juge  commissaire  is  not  necessary  to 
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1891^       liie  jury.    The  expression  <'  &k  au  dauUe"  discoiend 

^'^      »  ^  agfeement,  is  not  explained  in  e?id«icc,  ■* 

Md  Anotlier   does  not  necessarily  raise  the  inference  attempted  tok 

FvaxivAU    ^^^^  '^^  ^^  ^^  ^'■^^  ^"  another  psit  hafisgtk 

same   obligatory  effect.     If  sudi  an  inference  were 

drawn,  it  is  at  least  not  to  be  further  presvned  tbatooe 

oonplete  original  (aod  the  ease  supposes  oily  two)  m 

deKroffod  to  eilfaer  of  the  parties  who  were  mOallj 

.boond ;  and  the  only  other  presumption,  m«  dut  it 

eemaioed  with  the  notary,  answers  the  olqeetieii  kf 

acoountiuf  for  the  other  part,  and  the  proof  of  eitkr 

part  in  such  case  is  sufficient. 

By  the  terms  of  die  agreement  the  parties  exprcaiy 

themselTes  to  the  jurisdiction  of  the  oomtrf 

>  and  tbe  judgment  of  that  court,  whidiwu 

oonSnned  ou  appeal,  is  sufficient,  in  die  absence  tt  imt 

of  any  evidence  impugning  it,  to  oondude  tbe  ot^edios 

tluit  the  arbitrator  nonunated  by  the  defendsnt  M 

improperly  removed.    A  sufficient  reason  is  asdgse' 

in  the  judgment  for  the  remoraL  m.  that  the  sriiitnlii^ 

wsminnlrfl  by  the  defendant  was  not  legally  fnfiM 

to  be  an   *' arbUre  jmfe^'*  being  a  foreigner.    Tbe 

defondant  not  hnring  within  the  appmnted  time  nodr 

nated  another  aribitrater,  the  court  exercised  iti  pofv 

as  tf  he  had  never  appcHnted  an  arbitrator.    Andtbe 

power  was  sdbstantiaHy  as  weU  exercised  by  aooBDitiV 

the  arbitrator  chosen  by  Benvmn,  and  a  new  srfaitrfllor 

on  defiendant's  default,  as  it   would  have  been  bf 

nominating  two  new  arbitrators. 

It  is  not  dearly  shown  in  evidenoe  whether  the  «ri^ 
tralor  nominated  by  the  eourt  was  a  merchsot,  bsl 
nmniaing  that  be  was  not,  slill  as  the  awmd  bss  bf0 
coniirnied  on  appeal,  when  this  objection  might  ha« 
been  takeiif  it  must  now  be  presumed,  as  there  ii®^ 
proof  to  the  contrary,  that  the  court  did  not  u 
respect  exceed  its  po^       Qa  the 


IN  THB  FOOBTH  Yba*  or  WlLLlAJf  IV 
ooC  appear  tfait  the  lotrictiaaaf  Huuf^  ..  ^ 


to    I, 

ao  the  pntiea  cxteaik  to  Ae  nm  «f^       '*W. 
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1834.       the  validity  of  proceedings  of  the  present   kind  in 

^"^""^^^      France;  and  the  witness  for  the  defence  on  this  point 
Alivon  .      /-  ,       , .        .  .  , 

and  Another   states  m  effect  no  more  than  his  opinion  as  to  the  course 

«.     ••  which  a  French  sohcitor  would   pursue.     From  the 

FURNIVAL.       —  ,  -  - 

French  proceedings  in  evidence  it  may  be  concluded, 
that  where    syndics    proceed  in    the   French  courts 
against  the  debtors  of  the  estate,  it  is  unnecessary  to 
allege  or  prove  the  authority  of  the  judge  commissarj. 
The  syndics  of  Beuvain  are,  in  the  appeal  in  the  royal 
court)  made  parties  to  the  suit  in  the  room  of  Beuvain; 
yet  there  is  not  in  any  part  o^  the  proceedings  the 
slightest  allusion  to  the  Juge  commissaire.     Consider- 
ing that  these  French  records  state  minutely  every 
incident  of  the  trials  down  even  to  the  names  and  fees  of 
the  ushers,  the  absence  of  any  reference  to  the  Juge 
commissaire  tends  directly  to  show  that  his  authority 
needed  not  averment  or  proof.     It  might  be  presumed 
that  the  syndics  are  authorized  by  him  to  perform  their 
duty  of  recovering  debts,  and  the  question  whether 
they  are  so  authorized  affects  only  the  interests  of  third 
persons ;  the  issue  to  be  tried  on  these  pleadings  was, 
whether  the  money  was  due  to  the  syndics,  not  whether 
the  payment  ought  to  be  thus  enforced.    The  1  Geo.  4. 
c.  119.  s.  11.  enacted,  that  no  suit  at  law  instituted  by 
the  assignees  of  an  insolvent  should  proceed  further 
than  arrest  on  mesne  process,  without  the  consent  of  the 
major  part  of  the  creditors,  given  at  a  meeting  called 
for  the  purpose.     Yet  it  has  been  held  that  the  de- 
fendant in  an  action  brought  by  the  assignees  can  in  no 
way  avail  himself  of  this  provision,  as  it  was  not  made 
for  his  benefit,  and  that  the  assignees  need  not  in  such 
actions  aver  or  prove  their  authority  to  sue ;  Doe  v« 
Spencer  (a),  Dance  v.  Wyatt  (ft). 

The  testimony  of  Af.  Colin,  on  this  point  uncontra- 
dicted, clearly  shows  that  in  the  French  courts  two  out 
of  three  syndics  may  sue  without  alleging  or  givbg 

(a)  5  Bing.  204.  (6)  6  Bing.  486. 


FURKIVAL. 
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evidence  of  the  absence  or  incapacity  of  the  third.    In       18S4. 
the  present  case  there  was  indeed  such  evidence.  A  wit*      ^<^^/-■^ 
ness  cross-examined  by  the  defendant's  counsel  as  to  a     „d  ^n**S,^ 
conversation  with  the  plaintiff's  agent,  deposed  on  his  v. 

re-examination,  as  a  further  part  of  the  same  conversa- 
tion, which  was  therefore  matter  to  go  to  the  jury  (a), 
that  the  agent  stated  that  Chatumay  (the  syndic  not 
joined)  was  in  Italy.  M.  Colin's  evidence  sufficiently 
supports  the  allegation  in  the  declaration,  that  the  plain- 
tiffs, according  to  the  law  o{  France,  are  entitled  in  their 
own  names  to  sue.  The  nonjoinder  of  the  third  syndic 
could,  at  the  utmost,  only  be  the  subject  of  a  plea  in 
abatement,  as  in  the  cases  of  executors  and  administra^ 
tors,  the  plaintiffs  here  suing  in  autre  droit  (b). 
There  is  nothing  to  raise  the  presumption  of  any  legal 
obligation  to  name  the  third  at  all,  or  of  any  ground  for 
applying  to  this  case  the  strict  rule,  of  English  law  in  the 
construction  of  the  words  "jointly  or  separately.*'  In 
Guthrie  v.  Armstrong {c)  the  court. expressed  an  indis- 
position to  extend  that  rule,  and  refused  to  apply  it 
where  there  were  reasonable  grounds  for  presuming  a 
different  intention  of  the  parties.  Here  there  is  su& 
ficient  ground  for  such  presumption;  it  is  not  to  be 
inferred  that  the  court  intended  that  if  the  number  of 
the  syndics  capable  of  acting,  should  be  reduced  to  two 
by  accident,  it  should  be  further  reduced  to  one  by  the 
application  of  a  technical  rule,  which  has  not  been 
shown  to  belong  to  the  French  law. 

The  averment  in  the  declaration,  that  the  arbitral 
sentence  remains  in  the  court  of  commerce,  is  immate- 
rial and  may  be  rejected ;    Walker  v.  Witter  {d). 

(a)  The  Queen*s  case,  2  Brod.  &  Bing.  296. 

(b)  Com.  Dig.  title  Abatement,  (£.  IS,  14.),  (F.  10.),  and  cases  col- 
lected, 1  Chitty  on  Pleading,  4tb  edit.  \t,  13. 

(e)  5  Barn.  &  Aid.  626;  and  see  Boniftmt  ▼.  Gnenfield,  4  Manu.  k 

(d)  1  Dong.  1. 
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1884b  The  sworn  interfHreften  on  dieir  oadis  have  rendeied 


^   ^         the  words  '«faati ''  and  ''fkiUite/'  by  the  Enffluk  wwds, 
and  Another  bankrupt  and  bankniptoyt  and  there  b  nothng  to  in* 


p     ^*  peaek  their  testunony  as  to  the  fidelity  of  the  i 

tion.  It  is  evident  that  the  French  law  recognisea  ikm 
species  of  bankruptcy,  called  in  FretuAf  ''ftfllite,'" 
*f  banqueroute  simple,"  and  '^banqueronte  fraud  aleiiae," 
and  the  translators  have  used  the  generic  word.  TbeK 
species  do  not  diflbr  from  each  other  in  what  rdates  to 
the  rights  and  powers  of  the  syndics  (a). 

Cur.  adv.  tmk. 

Paekb  B.  afterwards  delivered  the  judgment  of  the 
court  as  f<^ws : — Many  objections  were  taken  in  tfab 
case  to  the  right  of  the  plaintiff,  to  vecover.  It  was 
contended,  first,  that  the  agreement  was  not  proved. 
Secondly,  that  <liis  was  considered  as  an  action  on  the 
award  only,  and  that  the  arbitrators  were  not  doly  ap« 
pointed.  Thirdly,  that  the  award  was  not  made  pur* 
,  suant  to  the  submission,  and  was  therefiire  void. 
Fourthly,  that  the  plaintifis  had  no  right  to  mninfain 
the  action.  Fifthly,  that  the  declaratbn  was  not 
proved.  We  have  considered  these  objections,  and  are 
of  opinion  that  they  are  not  well  founded,  and  that  the 
rule  must  be  absolute  to  enter  a  verdict  for  the  plaintiffs. 

The  first  objection  is,  that  the  agreement  was  not 
properly  proved.  This  divides  itself  into  two  branches; 
one,  that  even  if  there  were  no  evidence  of  a  duplicate 
original  in  existence,  this  proof  would  not  have  been 
sufficient,  because  the  original^  deposited  with  the 
notary,  ought  to  have  been  produced,  or  clear  proof 
given  that  by  the  written  law  of  Fra$u:e  it  could  not  be 
removed.  Another  branch  of  this  objection  is,  that  it 
was  proved  that  there  was  another  original  of  this 

(a)  Code  de  Commerce,  Art.  600. 
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agreement  in  oxi&tenct ;  that  the  copy  was  only  8e<^>nd«       r8S4i. 
ary  evidence  and  not  aduiiMible  until  the  original  waa      ^^''^' 

accounted  for,  and  that  no  such  notice  waa  given.  t^^d  AnoOu)^ 

It  aeems  to  be  clear  that  this  document  was  not  ao^  „    ^* 

FOEVIVAU 

knowledged  before  a  notary,  and  is  therefore  not  to  be 
deemed  a  notarial  act.  It  was  simply  deposited  foe 
safe  custody ;  but  there  was  sufficient  evidence  on  the 
testimony  of  M.  Colin^  that  it  is  the  established  usage 
in  France^  though  without  any  provision  ef  the  written 
law,  not  to  allow  the  removal  of  documents  se  deposited, 
and  consequently  to  let  in  secondary  evidence  of  the 
contents,  for  such  evidence  is  admissible  where  it  i^  in 
eifect  out  of  the  power  of  a  party  to  produce  the  origi'^ 
nal«  and  that  was  sufficiently  proved  in  this  case  to  the 
satifi&ction  of  the  learned  judge,  whose  province  it  was 
to  decide  upon  this  question,  and  we  ci^nnot  say  thai 
bis  decision  was  wrong. 

The  second  branch  of  this  objecticHi  is«  tliat  there  ^ 

waa  evidence  of  the  es^istence  of  a  duplicate  a^igioalf 
and  that  there  is  an  established  r^le,  that  all  originaU 
must  be  accounted  for  before  secondary  evidence  cai| 
be  given  of  any  one.  There  is  no  doubf  as  to  tbi^  rule, 
but  we  are  not  satisfied  that  there  w^a  any  such  dupli- 
oate  original  in  this  case,  which  had  the  same  binding,, 
force,  and  effi^ct  on  the  defendant  as  the  one  deposited 
and  proved ;  ih^  only  evidence  of  its  es^istefioe  is  tho 
expression  '^fait  double*'  ^t  the  foot  of  the  agreement! 
but  what  is  the  precis^  meaning  of  these  termmfHr-  wb^t 
was  the  nature  of  the  duplicate  executed  in  this  case, 
if  there  was  one,  was  not  made  out  by  the  evidfnceiand 
neither  in  the  numerous  cross  interrogatories  (63)  ex*, 
hibited  to  the  witness  Albert ,  nor  his  depositions  whicb 
were  read  on  the  trial;  is  there  one  which  bints  ^t  the 
existence  of  any  other  obligatory  document  than  the 
one  deposited  with  the  notary.  It  is  very  tr\ie  that  the 
13S5th  article  of  the  Code  Civile  requires  duplicates 
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1834.       where  there  are  two  interests,  but  I  do  not  see  how  we 

.  ^^^^^      can  properly  take  notice  of  their  Uws,  as  it  wras  not 

and  Another  proved  on  the  trial.    The  objection  is  one  stiictisaiBi 

p    *-  juris,  and  beside  the  justice  of  this  case;  and  we  think 

that  it  ought  not  to  succeed,  unless  the  existence  of  a 

duplicate  original,  in  the  proper  sense  of  that  word,  was 

more  distinctly  made  out  than  it  was  in  this  case. 

I  now  come  to  the  objections  on  the  merits;  and 
first,  as  to  the  appointment  of  the  arbitrators.   It  is  am- 
tended,  in  the  first  place,  that  by  the  express  agree- 
ment of  the  parties  in  article  IS,  merchants  must  he 
appointed,  and  that  the   Tribunal  de  Commerce  had 
power  to  appoint  others.    This  depends  upon  the  con* 
struction  of  that  article,  [the  learned  baron  here  read 
article  12  of  the  agreement,  ante,  p.  757].    We  do  not 
think  that  the  TribuTUil  de  Commerce  is  restricted  by 
this  clause  from  appointing  arbitrators  not  merchants. 
The  parties  are ;  but  the  court  has  a  general  power, 
uid  it  is  to  be  remarked  that  in  none  of  the  proceed- 
ings in  the  French  courts  is  the  objection  taken,  that 
the  Tribunal  de  Commerce  exceeded  its  powers  in  this 
respect.     It  is  then  said  that  the  IHbunal  de  Commerce 
has  no  power  to  annul  the  appointment  made  by  the 
defendant  himself,  which  they  have  done  by  their  act 
of  15th  November  18S7.    [The  learned  baron  read  it.] 
Now,  by  this  act,  it  appears  that  the  appomtment  of  a 
foreigner  as  arbitrator  was  not  a  due  exercise  of  the 
power  received  by  the  twelfth  article,  and  void,  and 
was  the  same  as  if  no  arbitrator  at  all  had  been  named 
by  the  defendant;  and  we  roust  assume  the  judgment 
of  the  court  to  be,  according  to  the  French  law,  at  least, 
until  the  contrary  was  distinctly  proved,  according  to  the 
principle  laid  down  in  Becquet  v.  Mac  Arthy  (a). 

Next,  it  is  contended,  that  the  Tribunal  ought  to  have 
appointed  two  arbitrators  and  not  one ;  but  is  there  any 
(fl)  «  B.  &  Adol.  957. 
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substantial  difference  in  allowing  the  former  appoint-       1834. 
mebt  to  stand,  naming  another,  and  expressly  appoints      ^"T^^^^^ 
ing  the  arbitrators   already  named  and    the   other,   and  Another 
jointly,  de  novo?  certainly  there  is  not;  and  in  this    ^^^\y 
respect  also  we  must  assume  that  the  Tribunal  de  com- 
merce acted  according  to  law,  unless  the  contrary  be 
proved. 

The  third  head  of  objection  is  to  the  award  itself, 
which  it  is  suggested  is  not  warranted  by  the  submis- 
sion. The  award  has  proceeded  upon  the  principle 
that  Beuvain,  instead  of  being  merely  placed  in  statu 
quo,  and  reimbursed  the  expenses  incurred  upon  the 
faith  of  the  contract,  (which  could  have  been  done! by 
awarding  to  him  as  damages  the  expense  of  con- 
structing the  new  works,  deducting  the  value  of  the 
materials,)  has  moreover,  under  all  the  circumstances  of 
the  case,  a  right  to  be  placed  in  the  same  situation, as  if 
the  defendant  had  fulfilled  his  contract;  and  it  is  impos- 
sible for  me  to  say  that  this  principle  of  adjudging  the 
damages  is  wrong,  as  being  contrary  to  natural  justice, 
nor  is  there  evidence  that  it  is  not  conformable .  to 
the  law  o{  France;  indeed  it  appears  to  follow  the  rule 
laid  down  in  the  114dth  article  of  the  Code  Civile* 

The  fourth  head  of  objection  is  that  the  plaintiffs 
cannot  sue ;  and  this  objection  subdivides  itself  into 
several:  1st,  that  by  the  terms  of  the  appointment,  two 
out  of  three  cannot  sue:  (a)  [Here  the  learned  baron 
read  the  appointment  of  the  arbitrators].  The  answer  to 
this  objection  is,  that  by  the  law  of  France  in  such  a 
case,  two  out  of  three  may  do  an  act  as  well  as  one 

(a)  The  terms  of  the  appointinent  were  as  ToIIows :— "  Le  tribunal  nomin6 
pour  syndics  provUoires  de  la  faillit^  de  sieurs  Beuvain  &c  Co.,  le  sieur 
Ckatmmty,  le  siear  Delonttal,  et  le  sieor  Alivm,  portes  en  la  dite  liste,  poor 
exercer  lea  dites  fonctions  de  syndics  provisoires,  telles  qu'elles  sont  d^rites 
dans  les  articles  476  &  5f5  du  Code  de  Commerce,  lesqaels  syndics  poorront 
a^r  enaemble  ou  s^par^ment,  t'on  en  cas  d'^ropdchement  on  d'absence  de 
Tautre,  sons  la  sar? eillance  de  M.  le  Joge  Commissaire." 

VOL.  rv.  3  E 
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1S84.       aqmatdy;  and  that  is  distmcdy  proved  by  If.  Caii 
^^"^^^^      Sdiy,  It  18  said  he  ought  to  have  Ae  pfemos  auAo- 
and  Attother  ritj  of  the  Jmge  commissaire*    They  are  directed  by 
FvevivaY.     ^  app<Hntment  to  act  under  the  surveUtamee  of  ike 
Jmge  eammissaire  by  article  48S  of  die  Code  de  Cam- 
meree,  bat  M.  CoUm  proves  that  they  may  fariag  an 
action  without  his  authority^  for  that  is  the  effect  of  his 
testimony ;  and  though  the  defendant's  witaess  Ginsrd 
gave  evidence  to  the  contrary,  it  seenw  to  amoont  onlj 
to  this,  that  a  syndic  would  not  act  properly  in  doing 
so^  not  that  the  want  of  preyioua  directions  wocdd  avoki 
the  act  and  constitute  a  defence  to  the  aetion;  aad  this 
is  in  conformity  with  the  prindple  in  whidi  the  cases 
cited  for  the  plaintiff"  relating  to  actions  brought  fay 
assignees  of  insolvents  in  this  conntry  were  dedded. 
8dly,  It  is  insisted  tiiat  by  the'law  of  France^  iwo  cannot 
maintain  an  action  for  the  debt  due  to  die  bankropC, 
and  this  also  depends  upon  tiie  evidence.    Tbat  aB 
may  sue  appears  by  articles  402  and  499  of  the  Code 
dl^CumiMfve,  both  given  in  evidence;  that  the  bamknqyt 
is  deprived  of  the  administration  of  his  effects,  appears 
by  article  442,  also  read  at  the  trial;  and  Af«  Oolm 
deposes  that  two  have  the  same  power  to  act  under 
this  appointment  as  three,  and  there  is  no  evid^aoe  to 
the  contrary.    4thly,  It  is  insisted  that  if  two  can  bring 
an  acti(m,  it  is  a  condition  precedent  upon  tiie  cosiatnic- 
tion  of  the  instrument  of  appointment,  tiiat  the  third 
should  be  absent,  or  should  have  objected  to  die  act 
done,  and  that  there  was  no  proof  of  ^ther  circum- 
stance in  thiscase;  but  we  are  of  opinion  that  tfaia  would 
be  to  put  a  very  strict  construction  upon  the  term  of  the 
appointment.    It  seems  to  us  that  the  act  of  two  only, 
sufficiently  implies  the  absence  or  want  €t  consent  of 
the  third,  and  that  the  effect  of  the  audiority  given  by 
the  appointment  is,  in  substance,  to  authorise  two  to 
do  valid  acts  as  to  third  persons  without  the  other: 
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and  it  was  in  fact  proved  that  by  the  law  of  Fr^fnce       )S8t#* 

one  of  the  arbitrators  might  act  if  the  other  two  wer^      Wv^ 

ahsent  or  not  eoiMenting,  but  that  they  should  upt  so  mi^^noOisr 

act  without  the  absence  of  or  want  of  consent  of  that    ^    ^' 

Other/  Lastly,  it  is  said  that  though  two  may  act  and 

bring  an  action,,  yet  they  must  sue  in  the  name  of  aU. 

Now  the  efiect  of  the  testimony  of  M.  Calin  is^  that 

two  may  siiie  in  Friuie^  without  a  third,  and  the  wit^eas 

for  the  defendant  does  not  prove  tlie  contrary j,  and  there 

aeems  no  resuson  wl^  \%  should  not  be  sa    The  property 

in  the  effeots  of  the  bankn;q[>t  doea  not  appear  to  he 

absolutely  tranaferred  to  these  syndics  in  the  way  thi^t 

those  of  a  bankrupt  are  in  this  country  to  assi^^ees ; 

bui  it  ahould  seem  that  the  syndica  act  as  mandatories, 

or  agents  for  the  creditors,  the  whole  three  or  any  two 

or  one  of  them  having  the  power  to  sue  for  and  recover 

the  debts  in  their  own  names.    This  is  a  peculiar  right 

of  action  created  by  the  law  of  that  country,  and  we 

think  it  may,  by  the  comity  of  nations,  be  enforced  in 

this  as  much  as  the  right  of  foreign  assignees  or 

foreign  corporations  appointed  or  created  in  a  different 

way  from  that  which  the  law  of  this  country  requires ; 

Dutch  West  India  Company  v.  Moses  (a).  National 

Sank  of  St.  Charles  v.  De  Bernales  (6),  Solomons  v. 

Moss  (c).    We  do  not  pronounce  an  opinion  whether 

this  objection  is  available  on  the  plea  of  nil  debet,  or 

ought  to  have  been  pleaded  in  abatement,  though  we 

vrere  much  struck  with  the  argument  of  the  learned 

counsel  for  the  plaintiffs  on  that  point,  for  we  think  It 

is  not  available  at  all  upon  the  evidence  in  this  case. 

The  fifth  head  of  objection  is  that  of  variance ;  that 
the  award  is  said  to  be  registered  in  the  Tribunal  de 
Commerce  ipstead  of  the  Cour  de  premiere  instatwe^ 
but  the  answer  is,  that  this  is  clearly  a  surplusage. 

(a)  1  Siiange,  619.  (6)  1  R.  &  Moody,  190. 

(e)  1  HcD.  BlackstoDC,  ISt. 

3e  2 
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1834.  The  sixth,  that  there  is  a  variance,  because  Bemvak 

^^^^^      is  averred  to  be  a  bankrupt,  whereas  he  is  only  an  in- 
Alivon 
and  Another  solvent  in  "  en  etat  de  failUie  ,*"  but  this  depends  es- 

P^  ^'  tirely  upon  the  argument  that  the  English  term  bank- 

rupt necessarily  means  the  same  as  the  French  banqne- 
route f  which  it  does  not;  and  it  is  to  be  observed,  that 
in  the  English  copy  of  the  appointment  of  syndics,  the 
word  faillite  is  translated  bankruptcy.  These  are  all 
the  objections  to  the  plaintiff's  right  to  recover;  we 
think  that  they  are  not  well  founded,  and  that  die 
action  is  maintainable,  without  attributing  to  the  acts  of 
any  of  the  French  courts  the  same  force  as  if  they  had 
been  judgments  between  the  litigating  parties. 

The  third  count  is  that  adapted  to  the  plaintiff's 
case. 

Rule  absolute. 

See  the  United  States  Judge  SUfry^t  Commentaries  on  the  Ccm^  if 
laws,  pp.  436—515,  800,  Boston  U.  S.  18S4. 


TippETTs  against  Heane. 


Tlioufth  a        TNDEBITATUS  assumpsit  for  board  and  lodging. 

tnlhZ  ^^        —Pleas :  the  general  issue,  and  statute  of  limitations. 

plaintiff,  larger  At  the  trial   before   Vaughan  B.,    at  the  sittings  at 

thanT subse-    Guildhall  last  Hilary  term,  it  appeared  that  the  son 

quent  pay.       of  the  defendant  was  an  articled  clerk  of  the  plaintiff's 

proved  to        partner,  and  boarded  in   the  plaintiff's  family  from 

have  existed  mb  ^^g^^  i825,  to  the  11th  December  1826.  The 
at  a  time  pre-        ,         *^ 

vious  to  sach  plaintiff's  demand  was  for  the  balance  due  on  this 
payment,  and 

no  other  account  appears  to  have  existed  between  them;  the  mere  fact  of  the  pay- 
ment of  a  sum  by  defendant. to  plaintiff  is  not  enough  to  take  a  case  out  of  the  sutote 
of  limitations  without  some  evidence  to  satisfy  a  jury ;  first,  that  ic  was  a  payment 
of  a  debt,  and  next,  that  it  was  not  the  dischaive  of  a  balance  due,  but  a  paymeat 
intended  to  be  applied  to  the  part  discharge  of  the  particular  debt. 

A  defendant  is  not  entitled  to  a  rule  to  enter  a  nonsuit  on  a  point  taken  at  the 
trial  and  afterwards  approved  by  the  court,  unless  the  judge  at  nisi  prius  gives  him 
leave  so  to  move;  but  can  only  have  a  rule  for  a  new  trial. 
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account^  at  the  rate  of  35L  per  annum.  In  a  balance  1834. 
sheet  of  debts  and  credits  which  the  defendant  had 
exhibited  in  November  1826,  he  admitted  a  debt  of 
2SL  to  be  due  to  the  plaintiff  on  this  account.  A 
witness^  who  acted  as  agent  for  the  defendant  in  1829^ 
proved  by  an  entry  in  his  cash-book,  that  he  had  on 
24th  August  in  that. year  paid  by  cheque  10/.  to  the 
plaintiff^  on  account  of  the  defendant;  he  recollected 
that  the  defendant  was  present  at  the  time  the  cheque 
was  handed  over  to  the  plaintiff,  but  he  did  not  know 
on  what  account  it  was  paid,  and  bad,  no  recollection 
of  any  other  circumstance  of  the  transaction,  but  from 
this  memorandum.  There  was  no  proof  of  any  other 
sum  of  money  having  been  paid  by  the  defendant  to 
the  plaintiff  since  November  1826.  Ludlow  Seijt. 
for  the  defendant,  contended  for  a  nonsuit,  as  there 
was  no  evidence  of  a  specific  appropriation  of  the  10/. 
to  the  account  in  question,  so  as  to  prove  a  part  pay- 
ment of  the  debt  in  question  within  six  years.  The 
learned  baron  said  that  he  should  leave  it  to  the  jury, 
that  if  they  were  satisfied  that  the  10/.  paid  by  the 
witness  in  18^  was  applicable  to  this  particular  de- 
mand, it  was  evidence  of  a  fresh  promise,  which  would 
support  the  present  action,  and  added,  that  where 
the  existence  of  several  accounts  is  shown,  a  question 
might  arise  on  what  account  a  particular  payment  was 
made ;  but  as  here  there  was  no  evidence  of  any  other 
account  between  the  parties,  they  would  naturally  con- 
clude that.it  was. made  on. account  of  the  board. .  The 
jury  found  a  verdict  for  the  plaintiff  for  27/.  Ss.lOd., 
and  the  learned  judge  refused  to  give  the  defendant's 
counsel  leave  to  move  to  enter  a  nonsuit. 

Ludlow  Serjt.  in  Easter  term,  obtained  a  rule  to  set 
aside  the  verdict  and  enter  a  nonsuit  (a),  or  to  have  a 

(a)  See  p.  780. 
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18S4.  new  trial,  on  the  ground  that  the  jury  draught  tbq 
vrast  necessarily  apply  the  payment  on  4ch  Awgiut 
1899  to  some  pre-existing  debt,  and  therefore  feund 
that  it  was  made  in  respect  of  the  only  debt  that  had 
been  proved.  But  there  was  no  evidence  that  diere 
were  not  other  accounts  between  the  parties ;  and  even 
if  it  was  not  necessary  for  the  phiintiffto  prove  tfais^  lie 
should  have  shown  that  the  payment  was  made  oo 
account  or  in  part  payment  of  a  larger  sun,  expressly 
admitted  by  the  defendant  to  have  been  due  to  bin; 
as  the  bare  payment  of  a  sum  of  money,  without  any 
evidence  to  apply  it  to  an  exnting  debt,  is  not  enoi^ 
to  take  it  out  of  the  statute  of  limitations ;  Goran  t. 
Foster  (a),  Martin  v.  Knowles{b),Briff$tockev,Smiih{c)j 
Long  V.  Gret)ille{d),  Kennettr.  3lUbank{e). 

Kelly  showed  cause.  First,  in  the  absence  of  other 
proof,  the  infer^ice  is,  that  the  IW.  was  paid  on  accoimt 
of  the  board  and  lodging  of  the  plaintiff's  son. 
Secondly,  as  a  debt  of  iSl.  was  admitted  to  exist  in 
November  1826,  and  no  other  account  appears  between 
the  parties,  and  10/.  is  the  only  sum  proved  to  hsTe 
been  since  paid,  the  jury  ought  to  have  taken  it  to  be 
only  a  part  payment  of  that  larger  subsbting  debt,  and 
if  so,  the  case  is  taken  out  of  the  statute.  At  the  trial, 
the  only  point  contested  was  the  existence  of  any 
other  account  to  which  it  could  be  apj^icable,  as  it 
was  not  pretended  that  this  payment  was  the  a^tie- 
ment  of  a  balance.  The  onus  lay  on  the  defendant  to 
prove  the  payment  to  have  been  on  account  of  anotber 
demand.  If  there  had  been  no  {dea  of  die  statute  of 
limitations,  after  snch  evidence  of  a  lai^er  aum  liavii^ 
been  due  in  November  1826,  and  the  payment  of  10^ 

(a)  3  B.  &  Ad.  507.  (d)  3  B.  &  C.  10. 

(6)  1  N.  &  M.  421.  (e)  8  Bing.  38. 

<c) -int^,  Vol.  III.  445.  « 
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in  1829,  the  defendant  could  not  have  insisted  on  any       18M. 

psesumption  that  the  rest  had  been  settled,  and  that 

the  10/.  paid  was  in  payment  of  a  balance,  hot  nuat 

have  proved  the  rest  to  have  been  paid ;  nor  can  any      Hmuis. 

such  piesnmption  of  payment  arise  on  these  pleadiiigs. 

Lwilow  Seijt  and  Petendarff  contA,  were  stopped* 

Pakkb  B.  (a) — The  difficulty  in  this  case  is  to  dis* 
cover  the  materialfi  on  which  the  jury  found  this  to  be 
sttoh  a  part  payment  of  a  pre-existing  larger  debt»  as 
was  requisite  to  take  the  case  out  of  the  statute  of 
<«m^tyti^'?fr     I  cannot  see  that  the  payment  of  the  102. 
by  the  defendant  to  the  plaintiff  within  six  years,  was, 
under  the  circumstances,  sufficient  evidence  to  go  to  a 
jury,  that  it  was  such  a  part  payment.     For,  to  take  the 
case  out  of  the  statute,  it  must  first  be  shown  that  the 
part  payment  was  made  on  account  of  a  larger  debt ; 
the  principle  on  which  it  takes  a  case  out  of  the  statute 
bein^  that  it  admits  a  greater  debt  to  be  due  at  Ae 
tkne.      That   is  not   necessarily  established  by  the 
bare  evidence  that  lOl.  was  paid  to  the  plaintiff  by 
a  third  person,  on  account  of  the  defendant.    Next,  k 
must  be  shown  to  have  been  a  payment  in  part  dis- 
charge of  the  particular  debt  sued  for,  but  there  was 
here  no  proof  of  the  application  of  the  10/.  to  such  a 
purpose.    It  was  said,  that  as  there  was  no  evidence 
of  any  other  debt  due  from  the  defendant  to  the  plain- 
tifl^  the  jury  might  be  warranted  in  oonduding  the  lOL 
to  have  been  paid  on  account  of  this  debt ;  but  it  did 
not  appear  that  it  was  a  payment  on  account,  and  not 
of  a  balance;  nor  was  any  acknowledgment  made  at 
the  time  of  such  payment,  that  a  greater  sum  was  due. 
Then  if,  from  ^at  passed  at  the  time,  it  could  be 
affirmed  to  have  been  a  part  payment  of  a  pre-esisting 

(a)  Lord  Lifndkura  waa  sitting  ia  equity. 
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larger  debt,  it  would  take  the  case  out  of  the  statute ; 
but  in  the  absence  of  such  proof,  a  new  trial  must  be 
granted. 

Alderson  B. — The  aflSrmative  of  the  issue  Don 
uccrevit  infra  sex  annos  was  on  the  plantiff.  I  see  no 
evidence  that  the  payment  of  10/.  was  made  in  part 
only  of  a  greater  debt.  Payment  is  per  se  a  matter 
quite  ambiguous.  As  it  is  not  an  admission  of  any 
debt  being  due,  so  it  does  not  prove  that  the  whole 
sum  due  was  then  paid.  The  question  is,  who  is  to 
prove  the  affirmative  ?  Now  if  the  general  issue  only 
had  been  pleaded,  the  plaintiff  must  have  proved  the 
debt ;  nor  does  the  plea  of  the  statute  of  limitations 
exempt  him  from  the  necessity  of  giving  similar  proof. 

GuRNEY  B.  concurred. 

Per  Curiam. — The  rule  must  be  absolute  for  a  new 
trial  only.  A  party  cannot  have  a  rule  to  enter  a  non- 
suit, unless  leave  was  reserved  by  the  judge  ^o  to 
move ;  for  the  plaintiff  had  a  right  to  refuse  to  be  non- 
suited, and  insist  on  going  to  the  jury  (a). 


Rule  absolute  accordingly. 

(a)  Minckin  ▼.  Clement,  1  B.  &  Aid.  252.  followed  by  UaOiem  r.  Siuci. 
3  Y.  &  J.  426 ;  Skeiphird  ▼.  Chnttr  (Bishop  of),  6  Bing.  435  ;  Gales  v. 
Ryan,  2  Chit.  R.  271;  Manack  v.  £tfis,  I  Man.  fie  R.  511,  513;  Smim  r. 
Benedict,  2  M.  &  P.  301.  So  if  at  the  trial  the  plaintiff  had  refused  to  be 
nonsuited,  and  the  judge  had  directed  the  jury  to  find  a  verdict  against 
him,  the  plaintifT  might  have  tendered  a  bill  of  exceptions,  of  which  he 
would  be  deprived  if  the  court  were  to  order  a  nonsuit  to  be  entered,  witln 
out  leave  given  at  the  trial,  per  Lord  "EUtiAarought  1  B.  &  Aid.  252 ;  hoSL  see 
Gm.dd  V.  Rcbion,  8  East,  580,  contra.  As  to  the  power  of  a  judge  at  nni 
prius,  in  an  undefended  cause,  to  nonsuit  the  plaintiff  on  a  legal  objection, 
with  leave  to  move  to  enter  a  verdict,  see  Trtachn  v.  Hmtm,  4  B.  &  Cr. 
431,  1  Tidd,  9lh  ed.  900.  904,  &c. 
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1884. 
Hooker  against  Nye  and  Another*  ^^v^^ 

^RESPASS  for  breaking  and  entering  the  plaintiff's  JJnde&a 

dwelling-house  and  carrying  away  his  goods.  Plea :  wk  propnft 

that  the  plaintiff  at  the  time  when  &c.>  held  the  said  caoAno^a* 

dwelling-house  as  tenant  to  the  defendant  Nye^  under  plea,  jostifying 

t      .  1  11  1  ^  .^1    X  *">  alleged 

a  demise  at  a  yearly  rent  payable  quarterly,  and  that  trespass  to 

rent  for  two  quarters  became  due  and  was  in  arrear ;  dw^injng  ■« 
^  TT       •         landlord  under 

wherefore  J.  Nye  in  his  own  right,  and  H.  Harris  as  an  interest  in 

his  bailiff,  entered  into  the  said  dwelling-house,  in  }^t  in*arrear 
which  &c.,  to  distrain  &c.    Replication  de  injuria  su&  is  bad  on 

propria.    General  demurrer  and  joinder.  muirer.  ^ 

If  ft  plea 
^  .  *.    ,      ,  11      allege  mat  the 

Lomyn  m  support  of  the  demurrer  was  stopped  by  plaintiff  held 

the  court,  who  called  on  VXZ., 

under  a  de- 
Kinglake  to  support  the  replication.     It  will  be  JJS^VfffJJ'' 
said  that  the  replication  is  bad;  first,  because  it  has  plies  generally, 
not  ofiered  to  put  in  issue  one  fact  only  of  several  sumestlmttbe 

which  are  stated  in  the  plea ;    or  secondly,  because  7^«"*®i!  ",*° 
„    ,  «     .      ;  ,  ^        ^»  •  the  landlord, 

It  IS  replied  generally  m  bar  to  a  claun  of  mterest  and  that  there- 
in land.    As  to  the  first  objection,  if  there  are  several  ^^'JjJ*®  ^^  * 
matters  set  out  in  the  plea  which  all  go  to  make  train.    Any 
up  one  subject-matter  of  defence,  the  repUcation  is  ^J*jandlord^ 
good.    Bardans  v.  Selby  (in  error)  (a).    In  that  case  reversion, 
all  the  circumstances  of  excuse  were  set  out  in  the  jvaaed  on  a 
avowry,  and  they  resemble  those  in  the  plea,  except  »pe<aal  repli* 
that  the  justification  was  there  under  legal  procesSi 
instead  of  under  the  common  law  right  of  a  land- 
lord to  dbtrain,  and  that  here  an  interest  in  land  is 
claimed,  which  was  not  the  case  in  Bardons  v.  Selby. 
tn  the  report  of  that  case  while  in  the  King's  Benchj 
Patteson  J.  there  says  {b),  <*  The  cases  of  JRobiMon  v. 

(a)  Anu,  Vol.  lU.  431.    See  S.  C.  3  B.  &  Ad.  2« 
(6)  3  B  &  Adol.  9.  and  CrogaU'i  csae,  8  Bep.  13S. 
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IMi.  ^y^  (p)  and  O' Brian  v.  Saxon  (6),  are  authorities  to 
show  that  the  veplicalion  cannot  be  objected  to,  on 
account  of  its  putting  in  issue  several  facts,  provided  the 
several  facts  so  put  in  issue  constitute  one  ground  <tf 
defence  which,  as  itseems  to  me,  they  always  will  where 
the  plea  is  properly  pleaded^  however  numerous  thej 
may  be^  since,  if  they  constitute  more  than  one  canse 
the  plea  will  be  double."  Here,  though  the  plea  in- 
volves several  facts,  yet  they  amount  only  to  one  point 
of  excuse,  namely^  a  right  to  distrain,  Secondly,  it  is  an 
objection  to  the  replication,  that  it  puts  in  issue  an  in- 
terest in  land,  because  suflScient  appears  in  the  plead- 
ings for  the  court  to  give  judgment  **  according  to  the 
very  right  of  the  cause ;"  and  then  since  the  stat.  4  Ann. 
c.  16.  s.  1.  (c),  the  court  will  not  regard  any  imper- 
fection in  the  pleading,  unless  it  is  specially  demurred 
to.  [Alderaon  B.  Suppose  a  matter  of  record  (i2)  to 
have  been  involved  in  the  defence,  which  would  require 
a  different  mode  of  trial,  and  that  the  replication  was  as 
here,  de  injuria  generally,  would  that  be  substance  or 
form  within  A^Ann.  c.  16.?  In  Selby  v  Bardons(e), 
Lord  Tenterden  who  differed  from  the  rest  of  the 

(a)  1  Bon.  316.  (b)  «  B.  &  C.  908. 

(c)  Wliich  enacts,  fliat  where  any  deinarrer  shall  be  joined,  the  judges 
•kaK  pnioeed  awl  give  jvdgaKBtacoordiqsMtbe  very  rig^of  the  cavae  aod 
aafltter  in  Urn  shall  appear  «nto  then,  wilhoit  icgaiduig  any  impeiCeclia^ 
omiMiou,  or  defect  In  any  writ«  retuca,  plaint,  or  declaration,  or  other 
pleading,  process,  or  coarse  of  proceeding  whatsoever,  except  those  oaJy 
which  the  party  demornng  shall  specially  and  parlicidariy  sA  down  and 
etpcen  tagelher  whA  Us  dtmurcr,  as  canes  of  the  sane,  iiBliiiithwlaBiing 
Ihat  anoh  issperfwilinn^  omiasMn,  «r  defect  flugjht  have  iiewptBiaae  been  lakcn 
to  he  fliatter  of  euhstaoce,  and  not  aided  by  the  sUt.  17  Eih.  entided  kc 
so  as  soihcient  matter  oppear  in  the  said  pleadings  upon  which  the  ooait 
may  gnijmdgmetu  according  to  the  very  right  ^thtf  omif. 

(^  As  in  fWndM  ▼•  BMs,  S  Lev.  65,  whene  40  «■  actioA  o(  tMipaai  the 
defendant  justified  an  arrest  under  a  writ  and  warrant,  and  the  icplicatioo 
de  injuria  was  held  bad  on  geaeitl  denaner.    See  postj  779. 

(e)  3B.&AdoI.16. 
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1834. 
court,  does  not  treat  it  as  maMer  of  form,  and  the  otiier 
judges  only  say  Aat  they  feel  bound  by  the  preoe^ 
dents.]    In  all  the  cases  in  which   this  question  has         Nte 
arisen  since  the  stait.  4  Ann,  c.  16.  it  has  been  on 
special  demurrer.     Cooper  ▼.  AfefiAe(a),  Coeheriil  ▼. 
Arm8iromgib\  BeU  v.  Wardell (c),  Jimes  ▼.  Kitdmid), 
0'Brimy.Sax4m{€)Selbsy.Bard(ms<Jy  Ftndem^. 
Weeks  (g),  which  was  decided  on  general  demmrer, 
was  before  the  stat  otAnn.    [Lord  L^ndkitrst  C  B. 
But  it  was  aiker  27  Eliz.  c  5 ;    and  as  it  was  decided 
on  genend  demurrer,  it  shows  that  it  is  not  mere  mat- 
ter of  form,  but  of  substance,  or  it  would  have  been 
within  that  statute.]    Bat  there  are  words  in  the  stat. 
<rf*  Ann,  which  are  not  in  the  stat.  of  JSSje.,  and  it  was 
passed  to  include  **  such  imperfections,  omissions,  or 
defects,  as  might  theretofore  have  been  taken  to  be 
matter  of  substance,  and  not  aided  by  the  etatnte  of 
JSizabetA.    {Lord  Lyndhnrst  C.  B.    But  m  the  sta- 
tute of  Ann.  matters  of  form  only  are  enumerated.] 
If  the  demurrer  to  the  lepHcatioti  may  be  sostained, 
the  plea  is  bad  in  law,  because  it  does  not  atate  any 
rerersion  in  iVye,  and  therefore  shows  no  right  in  him 
as  landlord  to  disteein.    It  is  the  duty  of  the  defendant 
to  set  out  in  his  plea  a  title  which  the  tenant  b  estopped 
from  disputing ;  but  the  tenant  is  not  bound  to  admit 
more  than  a  right  in  the  landlord  to  grant  the  lease 
which  he  holds  under  him :  he  is  not  estopped  from 
disputing  that    he    has    any   more   extensive    right* 
Preece  v.  Corrie  (A). 

Camtfn  in  reply  on  the  last  point.  The  plea  is  in  the 
usual  form.  Though  possibly  the  landlord  may  not 
have  the  reversion,  the  presumption  is,  that  he  has 

(a)  Willea,  M.  (6)  WiUes,  99.  (c)  Willei.  «0«. 

(d)  1 B.  &  P.  80.  (e)  «  B.  &  C. 908.        (/)  3  B.  &  Ad.  2; 

{jS)  3  Ut,  65.  (h)  5  Biog.  24. 
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lBS4f.       the  freehold.    If  the  landlord's  right  has  determined, 


Hooker 


that  question  should  be  raised  by  the  replication. 


and^nother  ^^  Lyndhurst  C.  B.— On  the  first  point  we  hafc 
no  doubt :  the  error  is  clearly  in  matter  of  substance, 
and  the  replication  is  therefore  bad  on  general  demm- 
rer.  As  to  the  4  Ann.  c.  16.  a  great  number  of  particdar 
omissions  are  enumerated  in  the  latter  part  of  sect  1. 
as  being  matters  of  form,  and  it  is  then  enacted,  ''that 
the  court  shall  give  judgment  according  to  the  fery 
right  of  the  cause,  without  regarding  any  (smcA)  imper- 
fections, omissions,  or  defects,  or  any  other  matter  of 
the  like  nature,  except  the  same  shall  be  expressly  set 
down  and  shown  for  cause  of  demurrer.*'  That  enact- 
ment is  therefore  limited  to  the  enumerated  imperfec- 
tions, omissions, . or  to  matters  ''of  the  like  nature,'' 
which  this  cannot  be  said  to  be. 

As  to  the  last  pointy  the  plea  is  in  the  usual  form : 
it  states  that  the  plaintiff  held  the  house  as  tenant  to 
the  defendant  Nye,  under  a  certain  demise.  In  Preece  t. 
Corrie  {a\  the  point  relied  on  to  invalidate  the  landlord's 
reversion  was  raised  by  a  special  plea  in  bar  to  the  cog- 
nizance. There  is  here  a  prim&.  facie  right  in  the  land- 
lord to  dbtrain,  and  the  onus  is  on  the  other  party  to 
show  that  such  a  right  does  not  exist.  If  that  can 
be  done>  it  must  be  by  a  special  repUcation. 

Judgment  for  the  defendant* 

(a)  5  Bing.  U. 
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SiMFKiN  against  AshursTj  Gent,  one,  &c.  Wvw 

A  SSUMPSIT  to  recover  40/.,  the  difference  between  An  ondeiw 

the  value  of  fixtures  and  the  sum  paid  by  the  de-  l!'!!!^!?.*' " 

^  'f  in  possession 

fendant  on  taking  possession  of  them,  under  an  agree-  atthedeteiw 

ment  dated  29th  Julff  1829,  by  which  he  agreed  to  S^oriJiU^ 

take,  and  the  plaintiff  to  let,  certain  premises  then  in  lease,  and  is 

the  occupation  of  the  plainti£^  "  for  the  term  of  two  Sie  raver-  ^ 

years  wanting  three  days  from  the  8th  of  August  then  ^^^^\  ^  *>®l^ 

°  over,  IS  gwm  a 

next,*'  subject  to  certain  covenants ;  among  others,  to  tenant  at 

purchase  all  the  fixtures  in  the  said  house  as  by  a  list  ^^a^^^er 
thereafter  written,  at  the  sum  of  one  hundred  guineas,  fiict  of  oocu- 
to  be  paid  upon  having  possession,  which  was  to  be  pM* widi'the 
on  or  before  the  said  8th  day  of  August  then  next,  and  p&jinent  of 
the  said  fixtures  and  articles  were  to  be  valued  in  the  timeof  occa- 
usual  way  before  having  possession.    And  if  the  said  V^^^?^o^ 
defendant  should  agree  with  the  superior  landlord  of  presumption 
the  said  premises  for  a  longer  term  than  that  by  the  fo  *  ^^l*® 
said  agreement  granted^  he  was  to  pay  such  further  unless  there  is 
sum  at  which  the  said  articles  were  valued ;  and  if  he  to"how*an"" 
should  not  agree  with  the  landlord  for  a  further  term  agreement  for 
at  the  end  of  the  said  term  thereby  granted,  then  the  term, 
said  plaintiff  was  to  have  the  liberty  of  taking  the  said 
fixtures  at  the  sum  of  sixty  pounds,  if  he  should  elect 
so  to  do,  and  pay  the  said  sum  to  the  said  defendant 
on  or  before  the  5th  day  of  August  1832." 

The  first  count  of  the  declaration  stated  the  above 
agreement  with  mutual  promises,  and  then  after  the 
necessary  introductory  statements,  averred  as  follows : 
"  that  after  &c.  on  17th  August  in  the  year  1832, 
at  &c.  the  defendant  agreed  with  the  superior  landlord 
of  the  premises,  to  wit,  one  George  King^  for  a  longer 
term,  to  wit,  for  a  term  of  three  quarters  of  a  year  be- 
yond the  said  term  granted  by  the  said  memorandum 
of  agreement;  and  by  virtue  thereof  remained  in  pos- 
session of  the  said  premises  after  &c.  to  wit,  for  three 
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18M«  quarters  of  a  year  after  &c.,  and  by  reason  of  the  pre- 
mises &c.  he  became  liable  to  pay  the  sum  of  40L 
Wiing  the  exoeas  of  the  aim  at  vhich  the  said  ixtaits 
AsavMP.  yf^Q  ^  valued  above  the  IQSd.  so  paifd  &c*  by  the  saU 
dafimdant/'  Bfeacb*  that  he  would  not  pay  &c.  Theie 
was  another  breads  for  non>Vepair»  which  her^uae  in- 
laaterial.  Tha  seoood  count  on  a  conaidentioa  est- 
Ctttfdy  was  aimilar  in  substance  to  the  first.  At  die 
aittinga  at  CrmibUuM  after  Hiiar%  tem  before  Gur 
ney  B.  it  appeared,  that  in  1&18  Mr*  Ring  owiM^crf'tlK 
preousea  in  question^  which  oonsisted  of  a  bouse  and 
groDinda  at  the  foot  of  Higkgmh  Hill  near  ^fofloMy, 
jpranled  a  lease  of  them  to  a  Mr.  Hugbes  for  foiuleeo 
years»  firom  tilie  Uth  Angmt  in  that  year.  In  Ja/jr 
18MS  the  plaintiff  took  an  asaignment  of  the  lease  froin 
Atf^  and  jn  August  183Q  let  the  defendant  into 
poasesaion  under  the  above  agreement  The  fixtures 
were  valued  at  147/.|  of  which  the  defendant  paid 
lOS^  ender  the  agreement  upon  taking  p^ssessioii. 
The  plaintifi"s  term  in  the  premises  expired  on  the  8tfa 
Aifgust  1832,  and  the  house  never  reverted  to  him. 
Although  the  demise  to  the  defendant^  under  the  agree- 
ment, fell  short  of  that  period  by  three  di^Si  he  con- 
tinued in  possession  till  Ladjfrday  1833,  Ring%  the 
landlords  proved  that  the  rent  waa  originally  100/.  per 
annum,  but  for  the  interval  after  the  Uth  August  183S 
to  JMdjf^day  1833  the  defendant  remamed  in  possession, 
and  paid  him  8R  5««  being  at  the  increased  rate  of 
180/t  per  annum.  Bing  also  proved  that  the  defendant 
caUed  on  him  on  1st  Jum  1832,  and  asked  him  about 
continiung  the  lease  at  the  same  rent,  but  qo  tenas 
were  concludedi  wd  Biikg  referred  the  defendant  to 
his  aolicitor.  The  receipt  produced  at  the  trial  was 
as  follows;—"  Received,  a8th  Man^h  1833.  of  W.  H. 
Ashursi^  esq.  the  sum  of  81/.  5«,  for  the  occiipa/fos  of 
a  house  at  HoUowayt  from  11th  A^gvst  last  to  ^5th 
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inst.   (Signed)  G.  iZttiif."    The  word  "rent"  spp^red       l8Mv 


SiMVtUI 


to  faa?e  been  originally  written  instead  of  *'  occupations'* 
but  had  been  struck  out,  and  the  lattet  inserted  in  ita     """«* 
stead.    The  learned  judge,  in  his  direction  to  the  jut y»     Aarusst. 
said,  that  to  support  the  action  the  pkintiff  should  make 
out  that  the  defendant  had  agreed  with  his  suparior 
landlord  for  a  further  term ;  but  no  inqiury  had  been 
made  by  him  about  the  existence  of  any  agreement,  and 
the  receipt  did  not  prove  such  an  agreaeaent,  it  being 
for  occupation,  not  for  rent^  and,  therelbte,  nega- 
tived the  existence  of  any  agreement  for  a  term,  as  the 
landlord  could  not  distrain  for  occnpatmn,  though  he 
might  for  rent  reserved  under  a  demise  (a).    The  jitfy 
found  a  verdict  for  the  defendant^  on  the  breach  set 
out  above*    In  Eatter  tenn  Kelljf  moved  to  set  aside 
the  verdict  for  the  defendant  for  misdirection,  aa  the 
judge  should  have  told  the  jury  that  the  money  paid  ' 
was  in  the  nature  of  an  increased  rent,  and  was  evidence 
of  an  agreement  for  a  t^m.     Tkesiger  and  Soggku 
were  to  show  cause,  but  the  court  caUed  upon 

Kettjf  and  Buti  to  support  the  rule.  The  question 
is,  did  the  parties  intend  to  agree  for  that  which  would 
be  in  legal  signification  a  new  term,  or  for  any  occupa- 
tion of  the  premises  which  would  entitle  the  tenant  to 
the  benefit  of  the  agreement  and  fixtures.  [Parte  B. 
There  must  be  a  Urm,  and  if  so,  that  must  in  law  be 
taken  to  be  a  tenancy  for  a  term  of  years,  though  the 
demise  be  only  ''for  a  quarter  of  a  year  &c.''(6)]« 
The  meaning  of  the  parties,  not  the  strict  words  of  the 
instrument,  must  be  looked  to ;  now  they  never  had  in 
view  the  technical  distinction  suggested  to  the  jury  by 
which,  in  the  case  of  a  regular  tenancy,  a  landlord 
would  be  able  to  distrain,  but  in  the  other  cases  an 

(a)  Hegm  ▼.  Johtton,  8  Taunt.  148 1  Duals  v.  Htmttr,  5  B.  &  A.  S9«. 

(b)  See  Co.  IJtt.  s.  67 :  Bifttin  v.  Martin,  1  Camp.  Si  7. 
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18S4.  action  for  use  and  occupation  only  would  lie.  Tlieir 
intention,  as  can  be  collected  from  the  terms  of  the 
agreement,  was,  that  if,  at  the  end  of  the  defendant's 
term,  the  house  should  revert  to  the  plaintiflf^  the  fix- 
tures were  to  be  bought  by  the  plabtiff  at  a  diminished 
sum  of  60/.;  but  that  if  the  defendant  kept  possession 
to  the  end  of  the  plaintiff's  term,  they  were  to  be  takeo 
at  the  valuation  by  the  defendant :  the  reason  beiiig 
that  they  would  be  of  more  value  to  him  then,  ts 
against  the  superior  landlord.  Here  the  defendant,  by 
continuing  in  possession  during  the  three  days  reversion 
reserved  by  the  plaintifl^  has  adopted  the  alternative 
which  was  open  to  him,  of  continuing  the  tenancy; 
and  as  he  prevented  the  plaintiff  from  reguning  pos- 
session of  the  fixtures,  without  being  liable  to  be 
treated  as  a  trespasser,  he  must  pay  the  full  value  for 
them.  But  even  if  a  contract  for  a  demise  should  be 
proved,  the  evidence  of  the  landlord  shows  that  there 
was  some  new  agreement  for  a  holcUng,  and  the  rent 
was  increased,  and  it  lay  in  the  defendant  to  show  that 
it  did  not  amount  to  a  demise  for  a  term.  At  all  events 
the  continuing  in  possession  and  paying  rent  is  dearly 
evidence  of  a  tenancy  (a) ;  k  fortiori,  when  coupled  with 
Ring's  reference  to  his  solicitor  and  a  receipt  of  rent, 
there  was  evidence  of  an  agreement  for  a  term. 

Parke  B.— The  jury  received  the  only  proper  di- 
rection. To  entitle  the  plaintiff  to  recover  a  larger 
compensation  for  the  fixtures,  he  must  show  that  be- 
fore the  end  of  the  first  term  in  the  premises  an  agree- 
ment was  made  by  the  defendant  for  a  new  and  a 
longer  term;  for  the  agreement  must  be  for  a  term, 
however  short.    Here  the  defendant  remained  in  pos- 


(a)  Hmt.  W»d,  1  H.  Bit.  97;  IXwt.  Wm»,7  T.  R.  8S;  Biiftif  t. 
H<N0«rrf,  S  B.  &  Cr.  100. 
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session  afterwards  as  a  tenant  by  suffetance  (a)i  and 
might  be  treated  by  the  landlord  either  as  a  tenant  at 
will  or  a  trespasser.  He  chose  to  treat  him  as  a 
tenant  at  will.  If  the  landlord  does  not  choose  to  take 
the  fixtureSi  the  tenant  gets  them,  and  must  remove 
them  in  the  three  days.  The  case  is  perfectly  clear  and 
free  from  doubt.  The  jury  must  have  negatived  the 
existence  of  any  such  agreement. 

BoL£AND  and  Alberson  Bs.  concurred. 

Gurnet  B. — ^The  question  at  the  trial  was,  whether 
the  plaintifF  had  made  out  an  agreement  between  the 
defendant  and  the  landlord  for  a  longer  term?  They 
met,  but  no  agreement  was  made;  and  though  the  de« 
fendaat  afterwards  remained  on  the  premises,  holding 
over  for  a  time,  for  which  use  and  occupation,  and  not 
as  rent,  an  increased  sum  of  money  was  paid,  but  under 
no  previous  agreement  If  there  had  been  an  agree- 
ment, though  only  for  six  months,  the  case  might  have 
been  diflferent. 

Rule  discharged. 


(a)  For  M  long  u%  the  occupation  if  merely  coDtinned  with  the  bare  ac- 
quieioence,  or  without  the  disagreieme'nt  of  the  person  entitled  to  the  poi- 
teition  and  tlBoancj  at  sufferance  eiists»  ^het  d.  Murgatroy  v,  >     , 

^led  1 T.  R.  161 ;  Co.  Lit.  970.  b. ;  Cro.  Jac  169, 


vol.  IV.  3  F 
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18S4v 

Stokes  againit  White. 

la  an  acUon  (^^l^^*  "^^^  defendant  was  sued  aa  one  of  die 
on  the  case  side  derks  of  Stephen  JRieiards,  esq.,  one  of 

^i^n^SZ  the  sworn  attornies  of  the  offiee  of  pleaa  of  hia  oa- 
arrest  of  a  jesty's  court  of  Exchequer  at  Weitminsier.  Dedara- 
^ed  from  tion  stated,  that  whereas  before  the  committing  c£  the 
arrest,  (e.g. a  grievances    hereinafter   next  mention^t  to  wii»  on 

witness  at-        •* 

tending  on  his  16  June  18S2,  there   issued   out  of  the  Exchequer 

^"^^^  ''i;^!  of  Pleas  a  certain  writ  of  our  said  lord  the  king. 

torney)  there-  called  a  subpoena  ad  testificandum,  directed  to  the 

to  theexpen»B  plaintiff  and  John  Doe,  commanding  them  to  Appear 

of  finding  bail  {„   ibej^   proper  persOns  before  his  said  nmiesty's 

and  procuring   ,       .  .,11  .  w>  .      »T  , 

his  discham  justices  assigned  to  take  the  assiaes  at  BnHcl,  in  and 
%''Mhe''  ^^  ^®  ^^^  ^^  Briiiok  on  Saiurdajf  the  18th  day 
plaintiff  must  of^n^Ms^  then  next  comingi  by  nine  of  the  ctookio 
imprisonment  ^^  forenoon  of  the  same  day,  and  so  from  day  to  day 
at  the  parti-  till  the  cause  was  tried,  to  testify  th«  trudi  aoeording 
question  took  to  their  knowledge,  in  a  certain  action  then  pendUng  in 
Sa^of  tL*^"*  the  said  cburt  of  his  said  majesty's  Exchequer,  between 
defendant,  J>  Smith,  surviving  assignee,  plaintiff,  and  J.  Buckk^ 
knew^V*'''  ^'  ^-^  *"*  •^-  ^-  defendants,  of  a  plea  of  trespass 
recognized  on  the  case  upon  promises,  on  the  part  of  the  plain- 
stances  a&-~  ^iff,  and  at  the  aforesaid  day,  by  a  jury  of  the  country, 
companjringit,  between  the  parties  aforesaid^  of  the  plea  aforeaaidi 

and  also  knew 

that  the  party  to  be  tried ;   and  that  they  the  said  Thomas  Stoke$ 

^^^^dtl     *°^  John  Doe  should  in  no  wise  omit,  under  the  pe* 

that  time.        nalty  of  100/.    And  whereas  afterwards  and  before  tbe 

such  an  action  Committing  the  grievances  &c.,  to  wit,  on  16th  August 

is  maintun-      1882,  the  said  plaintiff  then  residing  in  the  island  of 

^  Tbe^ces     Guernsey,  being  the  place  of  his  abode,  was  duly  served 

of  the  sworn 

and  side  clerks  of  the  Exchequer  are  not  abolished  by  stats.  1  W»  4.  c.  70.  or 
a  &  S  IF.  4.  c.  1 10.,  but  as  the  sworn  clerks  are  thereby  disqnalified  from  acting  is 
practitioners,  the  side  clerks  can  no  longer  sue  in  their  names,  thov^  they  may  sdU 
practise  there  as  attornies  without  being  admitted  as  such. 
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wUh  a  copy  of  the  said  writ  of  subpcena  ad  testifican-       1^. 
dwBOf  an4  in  obedience  thereto  he  the  sud  plaintiff 
left  his  said  place  of  abode,  and  attended  in  his  proper 
person  before  his  majesty's  justices  assigned  to  tak^ 
tke  assises  at  Bristol,  in  and  for  the  city  of  Bristol,  on 
Saturday  18th  Av^fust,  io  the  year  aforesaid^  and  90 
from  day  to  day,  until  the  cause  was  tried,  to  testify 
the  truth  according  to  his  knowledge  in  the  said  action 
8Q  dependi^as  aforesaid ;  and  which  said  action  after- 
w«arc)8,  to  wit^  on  22d  August  1832,  was  tried  by  a  jury 
of  the  country  between  the  parties  aforesaidj  of  the 
plea  aforesaidj  to  wit,  at  &c.    Yet  the  said  defendant 
weU  knowing  the  premises  aforesaid,  but  contriving  &o. 
to  deprive  the  plaintiff  of  the  benefit  of  bis  privilege 
^8  a  witness  attending  the  trial  of  the  said  action,  and 
to  pqt  him  to  great  trouble,  charges,  and  e^pens^s  of 
his  mpniesji  afterwardSi  and  before  a  reasonable  time 
had  elapse4  for  the  return  of  the  said  plaintiff  from 
£m^o/ aforesaid,  fo  his  said  place  of  abode  in  the  island 
of  Gtiern^  ^foresaid,  to  wit,  on  S3d  August  1832,  at 
&c.  aforesaid,  wrongfully  and  unjustly  caused  and  pro- 
cured the  said  plaintiff  to  be,  and  the  said  plaintiff  was 
then  f^nd  there  arrested  by  bis  body  upon  and  by  virtue 
of  a  certain  writ  of  our  said  lord  the  king,  called  an 
a^as  capias  of  privilege,  before  then  issued  out  of  the 
said  pourt  of  Exchequer  at  Westminster  afor^s^id,  di- 
rect tq  the  sheriffs  ot  Bristol,  by  which  sdd  writ  our 
said  Icif4  th§  king  commanded  the  said  sheriffs  (as 
before   h^  had  commanded  them)  that  they  should 
omit  iiot  by  reason  of  any  liberty  of  their  city,  but 
should  entur  the  same  and  take  the  said  plaintiff  and 
John  J)^,  wheresoever  they  should  be  found  in  the  said 
sheriff's  bsulfwick,  and  them  safely  keep,  so  that  they 
might  have  their  bodies  before  the  barons  of  his, said 
majesty's  Exchequer  at  Westminster^on  the  2d  Nonem' 
i>er  then  next  coining,  to  answer  the  said   Thomas 
3f2 
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1834.        White,  one  of  the  said  clerks  of  Stephen  Richards,  esq. 
one  of  the  several  attomies  of  the  office  of  pleas  in  his 
said  majesty's  said  court  of  Exchequer,  of  a  pfea  of 
trespass,  and  that  the  said  sheriffs  should  have  there 
that  writ,  and  which  said  last-mentioned  writ  was  then 
and  there  marked  and  indorsed  for  bail  for  742.,  and 
the  said  defendant  then  and  there  wrongfully  and  on* 
justly  caused  and  procured  the  sud  plaintiff  to  he 
imprisoned  and  kept  detained  in  prison  upon  the  said 
arrest  for  three  days  then  next  following,  and  until  the 
said  plaintiff  in  order  to  procure  his  release  and  dis- 
charge from  the  said  imprisonment,  was  forced  and 
obliged  to  and   did  procure  certain  persons,  to  wir, 
J,  P.  jET.  and  W,  H.  B.  to  become  bail  for  the  appear- 
ance of  him  the  said  plaintiff  in  the  court  of  Bxcheqiier 
at  Westminster  aforesaid,  to  answer  the  said  defendant 
according  to  the  exigency  of  the  said  writ,  and  upon 
that  occasion  the  said  plaintiff  and  the  said  J.JP,H.  and 
W.  H.  B.  were  forced  and  obliged  to  and  did  enter 
intd  a  certain  bond  or  obligation  in  a  large  sum  of 
money,  to  wit,  the  sum  of  148/.  &.  for  the  purpose 
aforesaid,  by  means  of  which  said  several  premises  the 
said  plaintiff  not  only  suffered  great  pain  of  body  and 
mind,  and  was  greatly  exposed  and  injured  in  his  credit 
and  circumstances,  but  was  also  thereby  put  to  great 
trouble,  charges,  and  expenses  of  his  monies,  in  and 
about  the  procuring  of  the  said  bail  and  entering  into 
the  said  bail-bond,  and  obtaining  his  release  and  dis- 
charge from  the  said  imprisonment,  and  in  and  about 
the  applying  for  and  obtaining  a  certain  order  oi  Ae 
Hon.  Sir  J.  L.  knt.  one  of  the  justices  of  the  court  of 
King*s  Bench,  for  the  discharge  of  the  said  plaintiflT 
out  of  the  custody  of  the  said  sheriffs  of  J5r&to/(a)> 
and  for  the  delivering  up  of  the  bail-bond  to  be  can- 
celled, and  the  said  plaintiff  hath  been  and  is  by  the 

(o)  Sec  Pnic^vXt  V,  Boeoey,  ante,y ol  ITI.  949. 
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preniises  and  otherwise  greatly  injured  and  damnifiedi       1S34^ 
to    vity  at  &c*    The  second  count  substantially  re- 
sembled the  first,  but  did  not  state  the  defendant  to  be 
a  side  clerk,  or  state  the  subpoena  at  length.    Third 
count.    And  whereas  also  the   said  plaintiff,  before 
and  at  the  time  of  committing  the  grievance  hereinafter 
next  mentioned,  was  from  thence  and  hitherto  hath 
been  and  still  is  one  of  the  attornies  of  the  court  of  our 
said  lord  the  king,  before  the  king  himself  at  West- 
minster, and  the  said  plaintiff  during  all  that  time  hath 
prosecuted  and  defended,  and  still  doth'  prosecute  and 
defend  divers  suits  and  pleas  in  the  same  court,  for 
divers  liege  subjects  of  our  said  lord  the  king  as  their 
attorney,  and  the  said  plaintiff,  and  all  the  attornies  of 
the  said  last-^nentioned  court,  prosecuting  and  defend- 
ing suits  and  pleas  therein  for  their  clients,  before  and 
at  the  time  of  committing  the  said  last^mentioned 
grievance,  ought  from  an  ancient  and  laudable  custom, 
from  time  immemorial  used  and  approved  of  according 
to  the  laws,  and  customs  of  this  realm,  and  the  liberties 
and  privileges  of  the  said  last-mentioned  court,  to  have 
been  and  still  of  right  ought  to  be  free  and  exempt  from 
being  arrested  and  holden  to  special  bail  in  any  per- 
sonal action  at  the  suit  of  any  other  person  or  persons, 
to  wit,  at  &c.     Nevertheless  the  said  plaintiff  well 
knowing  the  premises,  but  contriving  &c.  to  deprive 
plaintiff  of  the  benefit  of  his  said  last-mentioned  privi- 
lege, and  to  put  him  to  greftt  trouble,  charge,  and  ex« 
pense  of  his  monies,  afterwards,  to  wit,  on  23d  August 
183S,  at  &c.,  wrongfully  and  unjustly  caused  and  pro- 
cured the  said  plaintiff  to  be  and  the  said  plaintiff  was 
then  and  there  arrested  &c.  (as  in  first  count.)     The 
last  count  merely  stated  the  plaintiff  to  be  an  attorney, 
and  that  the  plaintiff  well  knowing  the  premises,  and 
contriving  to  injure  the  plaintiff,  arrested  him,  as  in 
first  count*    Flea :  general  issue,  not  guUty.    At  the 
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18S4<.       trial  before  Lord  Lyndhunt  at  the  Middlaex 

after  last  Trinity  term  the  jrfaiBtiff  was  proved  lo  be  a 
duly  adaiitted  and  certfficated  attorney  of  the  Kfaig't 

Waim  Bench,  and  the  defiBndant  to  be  a  side  clerk  cf  Wb. 
Richard^  one  of  the  foar  sworn  derks  or  attomieswf 
the  ofice  of  the  clerk  of  the  pleas  of  the  court  of  Ek* 
chequer.  The  attorney  general,  Sir  John  Campbell,  far 
dw  plaintiff;  having  admitted  a  debt  of  742.  Ss.  < 
him  Co  the  plaintiff*,  for  bustness  done  as  his 
agenty  it  was  proved  that  a  side  deik  or  other  « 
of  a  sworn  attorney  of  the  oiioe  of  the  deik  of  the 
pleas  of  die  Exchequer,  had  always  ezerdaed  tke  pii- 
▼ilege  of  arresting  and  holding  to  bail  attemies  of  the 
other  courts,  on  a  writ  of  oapias  of  privilege  iasai^  mat 
of  die  Exchequer  of  IHeas  (a).  A  writ  of  capias  of  pii- 
vilege  was  shown  to  have  been  issued  from  tbe  Baoehe^ 
quer  ottce  on  18th  April  18S2,  (the  first  day  of  £«>r<sr 
term)  at  the  «iit  of  W/dte,  (recited  thereon  to  be  a 
ride  derk  of  tbe  court)  i^iaat  Stokm,  indorsed  fisc 
bail  for  742.  &.,  and  directed  to  the  aheriA  of  JBrtslo^ 
but  was  not  executed,  the  plaintiff"  having  gone  to  so* 
ride  in  Guernsey  in  that  month.  On  Saturday  16tk 
Auffuit,  the  commission  day  of  the  Bristol  assiaesy  the 
plaintsfi^  arrived  at  Brietolf  from  Guernsey^  by  a  steaat 
padcet,  in  pursuance  of  a  subpoena  with  which  he  bad 
been  served,  to  attend  as  a  witness  in  Smith  v.  Btukk 
and  others,  about  to  be  tried  at  those  asrisea,-  On 
Wednesdaqf  22d  August  an  alias  capias  of  privil^c^ 
tested  16th  Jane,  was  issued  by  White  in  persoi^  di- 
rected to  the  sheriff's  of  Bristol^  and  was  lodged  willi 
them  the  next  day,  Thursdt^  tbe  0Sd.  The  ec^y  gives 
in  evidence  contained  no  caution  against  anostinc 
privileged  persons.  The  trial  took  place  on  the  SSd» 
and  the  plaintiff*  was  examined;  he  being  feeUe 
returned  to  bis  lodgings  directly  after  tbe  trial 

(a)  Sea  WaHcer  ▼.  Riuhbmy,  9  Ffioe,  16 ;  1  Y.  &  J.  199.  S.  €. 
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aad  WM  aivesfted  there  about  noon  oa  tbe  Thwrsdaif^      ISMu 
while  gtitt  in  hii  vn^ping  govo  and  fiUpperi^  b*¥iiV 
never  left  Ibe  bouse.    The  pUiintiff  on  being  arretted 
sbowed  tbe  officer  tbe  copy  of  subpoM  witb  wbicb  be      ^^^^ 
bad  been  served,  and  claimed  bis  privilege.    After 
remaining  in  cuetody  tweiity*aix  boursj  he  gave  bailaod 
was  liberated.    It  was  shown  that  at  that  time  coaches 
ran  daily  from  Bristol  for  Weymouth^  and  that  a  steam 
padket  left  Weymimth  for  Ouenuejf  on  the  evenings  of 
TM£s4ay  and  Friday  in  each  week.    No  evidence  was 
given  that  the  plaintiff  had  made  any  preparationi  or 
taken  any  alep  for  leaving  Bristol  on  his  retern  to 
Guernsey*    The  aummons  and  order  of  a  judge  for 
discharging  the  plaintiff  on  common  bailj  and  deUvering 
up  tbe  bail-bond  to  be  cancelled,  on  the  ground  that 
he  was  protected  by  his  subpcena,  w^e  put  in  and 
provedr    It  was  also  shown  that  the  plaintiff's  ma^ 
naging  derfc  bad  opposed  that  order  being  made. 
Tbe  plaintiff  had  a  verdict  for  10^  damages,  tbe 
defendant  having  leave  to  move  to  enter  a  nonsuit,  or 
in  aiaeat  of  judgment  on  certain  points  tben  raiaad« 
and  whieh  are  afterwards  stated. 

lo  hat  JUiohadmas  term,  Toifimrd  Seijt.  moved  ao^ 

eordiagly  en  behalf  of  tbe  defendant.    The  first  and 

aaeond  connts  rest  the  plaintiff's  ground  of  action  on 

tbe  violation  of  hie  privilege  from  arrest  as  a  witnesss 

the  third  and  laat  on  the  same  privilege  as  mn  attorney. 

Tbe  ktter  counts  neither  allege  that  no  debt  was  due 

from  tbe  {dainttf  to  tbe  defendant,  nor  that  the  arrest ' 

was  mafioious  or  without  probable  cause}  but  aU  of 

dttm  aUege  that  the  defendant  well  knowing  the  pre* 

nisas  (eix.  the  plaintiff's  privilege  and  the  ciroum* 

iteoes  under  whidi  he  was  tben  at  Bristol^)  but 

c<Nitri^sifllg  &c.  to  deprive  him  of  the  benefit  of  bis 

privilege  (as  witness  or  attorney)  procured  him  to  be 
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18Si.       arrested.    As  to  the  first  and  second  counts,  wiAont 
entering  into  the  question  on  thenii  which  may  oonsiat 
partly  of  law  and  fact,  viz,  whether  the  privilege  of  a 
WaiTB.      witness  was  continuing  at  the  time  of  the  arrest^  it  is 
contended,  first,  that  no  action  lies  for  a  breadi  of 
such  alleged  privilege ;  secondly,  that  if  it  does  it  most 
be  brought  in  trespass  and  not  in  case;  thirdly,  in 
neither  case  will  the  pluntiff  be  liable  without  proof  <^ 
the  scienter.    Thb  is  an  actioDi  in  form  at  least,  of  the 
first  impression.    It  is  not  a  personal  privilege  of  the 
individual,  the  breach  of  which  by  arrest  is  to  be  re- 
garded as  a  personal  damage  to  him,  for  which  he  has 
a  remedy  by  action,  but  is  the  privilege  of  the  court 
which  he  attends  as  a  suitor  or  witness,  recognized 
for  the  sake  of  the  public,  and  to  be  obtained  by  appli- 
cation for  a  discharge  to  that  courts    Had  the  pri- 
vilege been  personal,  instances  of  actions  by  persons  so 
privileged  would  have  been  founds  In  Cameron  ▼.  lAghi- 
foot  (a),  the  plaintiff  had  been  arrested  while  dining  at  a 
tavern,  on  his  return  from  attending  the  court  of  C  P. 
as  a  party  in  a  suit,  and  was  discharged  by  the  court  as 
privileged.  Having  afterwards  brought  an  action  of  tres- 
pass and  false  imprisonment,  he  was  nonsuited.    After 
argument  of  a  rule  to  set  aside  the  nonsuit,  De  Grey  C.  J. 
in  delivering  the  opinion  of  the  whole  court,  said,  the 
question  was,  whether  the  privilege  of  the  king's  court 
extended  to  suitors  redeundo  did  so  vitiate  the  arrest,  or 
suspend  the  operation  of  the  writ,  that  the  taking  a  man 
thereon  became  an  act  of  trespass  on  the  party  taken! 
and  the  court  held  not,  as  in  none  of  the  books  was  there 
any  intimation  of  an  action  being  maintainable  for  such 
an  arrest;  the  question  having  always  been  merely  the 
delivery  of  the  party,  the  process  still  continuing  legal 
and  capable  of  execution  at  a  subsequent  time^  when 
privilege  did  not  intervene.  The  court  there  cited  Vand^^ 

(o)  tW.  Bit.  1190. 
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veldey.  LbtelUn^d),  as  follows^  **  If  a  witness  coming  to       18S4. 

testify  in  a  cause  in  Middlesex,  be  arrested  in  Lmdon 

by  one  knowing  the  cause»  he  hath  no  remedy  but  by      ^*!^7 

habeas  corpus  to  examine  and  deHver  him  thereby,  but      ^*'^* 

if  there  be  any  contempt  by  the  officer  &c.»  an  attach* 

ment  may  be  afterwards  awarded  against  himj  for  they 

are  as  well  to  have  privilege  as  the  parties.'* 

Second  point.  Though  the  decisbn  in  Cameron  v« 
Ligii/oot  does  not  turn  on  the  form  of  action,  which 
was  trespass  and  false  imprisonmenti  yet  it  is  there  held 
by  the  court  that  that  is  the  proper  remedy  for  a  party 
arrested  without  kwfiil  authority.  Unless  the  arrest  is 
illegal,  there  is  no  personal  injury  or  special  damage  v 
and  if  it  is,  the  imprisonment  is  a  direct  and  iflRnediate 
injury,  not  the  subject  of  an  action  on  the  case. 

Third  point.  Even  if  an  action  be  maintamable,  and 
in  this  form,  the  plaintiff  cannot  recover  without  proving 
the  scienier  of  the  defendant;  or  a  plaintiff  who  is 
entitled  to  issue  a  writ  will  be  answeraUe  for  the 
oflBcer's  violation  of  privilege  in  an  ill-timed  execution  of 
it,  or  other  excess  of  an  authority.  The  writ  had  here 
been  first  sued  out  as  long  before  as  the  IStii  AprU, 
the  alias  capias  was  tested  in  June,  and  though  the 
defendant  might  have  had  information  of  the  plaintiff's 
being  at  Bristol  on  the  18th  of  August,  before  he 
issued  the  latter,  there  is  no  evidence  that  he  knew  of 
or  ordered  the  arrest  to  be  made  when  it  in  fact  was. 

As  to  the  third  and  last  counts,  the  same  arguments 
apply;  besides  which,  the  defendant,  as  a  side  clerk  of 
a  sworn  attorney  of  the  Exchequer,  was  entided,  on 
felling  out  a  capias  of  privilege,  to  arrest  the  plaintiff^ 
though  an  attorney  of  another  court,  Walker  v.  Rush* 
i«ry(6),  Bowyer  v.  HosUnsip),  cited  in  EMm  v« 
Harding  (d).    Could  the  defendant  be  presumed  to 

(a)  1  Keble,  SSO,  HH.  13  C.  S.  (fr)  9  Pri.  IS. 
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Am  privilegt  of  tbe  coiut  m  a  pactuia^ 
'7"'  Nor  kai  2  &  S  if;  4  c.  lia  tebeii  away  the  office  of 
^""^  OTOimoTttdodeik,  diouglitfae4iitio8of  thoae 
ote  Ihevo  Taried  oad  opportioDod*  Tboy  ue 
MMd  by  U  6.  4.  and  1  IF*  4.  o.  70.  u.  10, 
there  distinguMlied  firom  the  oCber  attoraioB  bhmIo  ad- 
immUo  to  praotwoia  this  court  by  Aat  act.  Nor  4 
liie  defenduiti  aft»  qak  side  dark  aneitkig  l2ie  ] 
t&K  now  My  that  hii  own  power  to  do  «o  by  capiaa  of 
finvilegp  was  gone  at  the  time.  Beeidee,  the  wzk  on 
which  the  arrest  look  plaoe  was  aierely  an  attai^  cob* 
tianing(a)  a  writorigineUy  sued  out  by  the  defepdaatai 
MlecleKk,be<bietheact«&dfF.4cllO.  IBm^Uf 
B.  You  eay  privSege  as  a  side  deik  takes  away  pmi- 
kge  as  an  attorney*  It  does  not  appear  that  evadence 
was  fiiwn  that  defendant  knew  that  the  plaintiff  was  a 
certificated  aStomey,  That  knowledge  is  all^pd  in 
the  tUrd  and  feurth  counts^  but  was  not  provad.  It 
wiUonly  an^aar  froaa'the  process  that  the  plaintiff  was 
privilsfod  as  an  attoinqr  or  otherwise  at  the  tine  of 
the«reBk] 
The  coort  granted  the  nde  in  the  aheniatnie  m 


Caasa  was  shown  in  Mhhaelmiu  tans  18SS,  bjr  the 
Soiiestfffr  GmmU  (Sir  JoAa  Cmn^Uh  Vka^  can 
a  nan  who.  bini^  by  kw  priviliiged  fhna  anea^  is 
aaiwtheless  iospriaonedt  he  without  any  remedy  fcr  da- 
nu«e  austdttiwl  thciabyr  Nei&er  against  the  sher^ 
mho.  wMkout  conusance  of  his  pa^il^ge  obeya  the 
9ri)it<»)i  nor  against  the  pbantiff  who  has  iesaed  i^ahr 
prooesv  which  Is  afinaed  though  the  defendant  is  dis* 
charged  ftom  i^  can  he  hawa  any  reme^  in  trespass. 

(a)  S«e  mU,  p.  308. 

(fr)  See  Poiwif  V,  Lo^  3  Will.  345 ;  6  Bep.  64. «.,  Doqg.  ^1  j  Sir 
O.B|^a00i,9fiMt»tSri  4Taiuiti6d8. 
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Xben  if  technical  objections  exist  to  an  action  of  tres-       18S4. 
pass^  the  plaintiff  having  sustained  temporal  damage  from     ^^''^^ 
the  arrest  by  being  driven  to  procure  bail,  &c.»  may  susr      ^^  v. 
tain  case.  Com.  Dig.  tit.  Action  t^nm  the  Ca9e{A).  When 
CameroH  v.  Ughtfoot  was  cited  in  TatUoH  ▼.  Fisher  {oi 
am  a  decision  that  trespass  would  not  lie  for  an  arrest 
made  notwithstanding  privilege,  Lord  Mai^field  dis- 
tinctly intimated  that  in  his  opinion  case  would.    Vande^ 
velde  v.  LbteUffn  only  shows  that  as  between  the  officer 
and  the  party  anrestedt  the  officer  i9  to  be  protected  by 
tba  writ,  and  is  on^  punishable  by  the  court  for  con- 
tempt, if  he  knew  that  die  party  was  attending  under  a 
«ubpeena ;  nor  is  a  habeas  corpus  the  only  remedy,  as 
stated  in  Keble^  for  he  might  sue  out  a  writ  of  privily 
or  app]y  to  a  judge  for  his  discharge.    The  personal 
privilege  of  the  plaintiff  as  a  witness,  differs  much  from 
that  of  a  party  arrested  within  a  privil^ed  place^  in 
which  oase  only  the  lord  of  the  franchise  can  sue  for 
its  infraction. 

As  to  proof  of  the  ecieiUer^  the  joiy  ha^e  found  Ibat 
the  plaintiff  was  under  the  protection  of  a  subpoena. 
The  defondant's  qpporilioa  to  the  idawtMr's  disobatge 
ea  the  judge's  sumnoas,  ratified  the  previous  aet  of  tkit 
officer  iaaivesting  lum,  and  was  strpi^e^eiiee  for  the 
jttiy,  diat  the  alias  was  isaued  gainst  the  plaintifl^ 
knowing  that  he  was  subpoenaed  in  a  ci^iisf  at  the 
BmM  assises.  [Bayley  B,  The  dofendaat  might 
attbnd  before  the  judge  for  the  purpose  ^aso^rtaimiig 
there  whether  the  plaintiff  remained  in  Brisiolf  or  had 
been  bon&  fide  "ws&ting  there  to  cetuvn  by  the  Guermeif 
steam  padfiet*]  Next»  the  defendant  ceased  to  b^  aside 
cIerkMl5th^%^gfM^183^when4heatatute2  &3  W.i. 
c  ll(k  passed :  so  that  the  general  privilege  ol  the 
plaintiff  as  an  attorney  to  be  fre^  from  arrest  on  mesne 
process,  was  no  longer  countervailed  by  that  special 

(ft)  f  Doogl.  (71. 
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I8S4.  privilege  of  the  defendant  as  side  clerk,  which  was 
^^^^  acquired  in  respect  of  duties  which  had  ceased,  and 
V.  were  transferred  to  other  officers.  The  defendant  was 
W"'".  ^jjg^  placed  on  the  footing  of  other  attomies.  Now  it 
was  settled  in  Pearson  t.  Henian{a\  that  though  an 
attorney  of  K.  B.  may  sue  an  attorney  of  C.  P.  bj 
attachment  ofprivilegei  he  may  not  arrest  and  hold 
him  to  bail,  and  if  he  does  the  proceedings  will  be  set 
aside  as  irregular,  with  costs.  Watter  v.  Rushbmry  {b) 
and  Bawyer  ▼•  Hoskins{c\  were  decided  on  motioii 
only,  and  before  the  passing  of  11  G.  4.  &  1  W.  4.  c.  70, 
for  the  imiformity  of  process.  {IxyA  Lyndhursi.  Bom- 
yer  t.  Hoskins  was  decided  expressly  on  the  practice  of 
this  court  as  to  the  privilege  of  its  clerks  in  court.J  By 
the  first  cited  act  no  person  {vix»  no  sworn  derk)  hold- 
log  any  pf  the  offices  mentioned  in  the  act  shall  act  as 
an  attorney :  then  how  can  the  side  clerks,  who  as  such 
could  only  sue  in  their  names,  any  longer  practise  ? 

Ketty  on  the  same  dde,  was  heard  in  thb  term. 

Lord  Lyndhurst  C.  B.  —  Even  assuming  from  the 
date  of  the  alias  that  the  defendant  hoped  to  find  the 
plaintiff  at  Brisiol  about  that  time,  all  that  he  did  on 
that  occasion  was  to  lodge  the  writ  with  the  sheiiffi, 
leaving  it  to  them  to  do  their  duty  respecting  it  in  a 
proper  manner.    He  might  well  have  concluded  that 
they  would  only  execute  it  on  the  plaintifl^  if  he  de^ 
layed  hb  retui^n  to  Ouemsey  improperly.    As  to  the 
attendances   of    the    defendant's    clerk   before    the 
judge  on  the  summons  for  discharging  the  plaintiff  on 
common  bail,  they  amounted  to  no  more   than  at- 
tending him  on  the  defendant's  part  to  asoertain  whe- 
ther facts  were  stated  in  the  plaintiff's  affidavit,  which 

(ft)  4  D.  &  R.  75.  (b)  9  Pri.  15. 

(0  See  now  11  6. 4.  &  1  H^.  4.  c  70.  s.  10. 
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in  the  judgment  of  the  court  were  sufficient  to  establish       18S4# 


Stokst 


the  priyilege  claimed.  The  most  strenuous  opposition  to 

the  discharge  would  amount  to  no  moie«  and  certainly       "' «7 

not  to  any  recognition  or  affirmance  by  the  defendant  of      Wairs; 

thepreviousact  of  the  sheriff's  officer  at  Atf/o/i  Nor 

did  the  plaintiff,  at  the  time  of  the  application  to  the 

judge,  remain  in  actual  personal  custody,  haymg  given 

bail  to  the  sheriff  on  the  38th.    The  defendant  did  no 

act  in  the  interim  to  keep  the  plaintiff  in  custody^  Then 

if  no  act  of  the  defendant  in  the  arrest  in  question,  or 

knowledge  of  the  circumstances  under  which  it  took 

place,  is  shown,  he  was  Aot  liable  to  an  action.    Lord 

Mansfield  says,  in  Tarleton  ▼•  Fisher  (a),  whether,  if  the 

defendants  had  done  any  thing  oppressive,  with  fuU 

notice  of  all  the  circumstances,  an  action  on  the  case 

might  be  maintained,  would  be  anotiier  question* 

Anotiier  point  was  made  for  the  plaintiff,  that  his 
general  priinlege  from  arrest  was  not  at  the  time  of 
the  arrest  in  question  any  longer  countervailed  by  the 
special  privilege  of  the  defendant  as  a  derk  in  courti 
or  side  clerk  of  one  of  the  sworn  attomies,  or  clerks 
of  this  courts  and  the  statute  2  &  8W,4f.  c.  110. 
passed  15tii  Aug.  1832,  was  cited  in  support  of  ibis 
argument.  It  is  intituled,  "  an  act  for  the  better  regu<* 
latioii  of  the  duties  to  be  performed  by  the  officers  on 
the  plea  or  common  law  side  of  tiie  court  of  £zche« 
quer,"  and  after  reciting  the  statute  11  G,  4.  and  1 
Wi  4.  t.  70.  for  the  more  effectual  adnunistration  of 
justice^  and  naming  two  persons  as  being  clerk  and 
deputy  elerk  of  the  pleas,  and  four  others  as  being 
"  the  four  liwom  clerks  in  the  said  court,"  pro* 
6eeds  to  state  that  the  deputy  derk  of  the  pleas 
and  ''the  said  four  sworn  clerks*'  have  conducted  and 
performed  the  business  of  the  offices  on  Ae  plea 

(a)  S  Doug.  671. 
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llMb       dr  eemnon  bw  aide  tkoe  tlie  ftaatag  &e  act  of  11 
G.  4.  and  1  F:  4  c.  m,  but  witheul  any 


Svoatt 
•b  to  die  respeetive  duties  to  be  performed  fay  eai&.   h 

^*^'^*'      then  goea  on  to  apportion  thoae  duties  amoBg  the  befae- 

aaaned  IndiTlduab.    Butthe  elfeet  of  tUa  aet  is  nol  l» 

abolirii  tlie  offices  of  sworn  or  side  cferk,  or  to  tab 

from  any  of  tbem*  whether  named  in  the  aet  or  aot, 

any  privQege  which  they  had  befoie  it  paaaed.    The; 

are  touched  by  it  in  no  other  manner  exoept  fliat  ia 

eonsequeiioe  of  it  tlieyi  as  side  elerlu  of  Uiis  eour^ 

have  no  duties  to  perform,  though  their  oiSoea  as  sadi 

eontfaiue  to  exist.    By  the  acknowledged  oonrae  of  tk 

oourt  (e)  side  clerks  or  derks  in  oourt  (via.  eleifca  of  the 

four  sworn  derks),  and  practismg  fan  their  nnmsis,  miglit 

arrest  attomies  of  other  eourts  fay  eapias  of  pnvilsge. 

The  side  derks,  in  the  causes  which  they  cosidocted 

tbemsdves,  performed  their  duties  in  the  name  of 

the  sworn  derks )    whereas  now  the  duties  of  the 

latter   are   performed   by  the   same  indiriduah  ia 

tfieir  character  of  officers  of  the  eourl^  daaignstrd 

and  appomtcd  by  the  act  g  lit  S  IF.  4  c.  110.  See- 

tlon  SO.  enacting  that  no  person  hdding  any  of  the 

said  offices,  or  being  an  assbtant  or  derk  to  any  of 

them,  shall  aet  as  an  attorney,  is  directed  against  the 

new  offices.    Now  a  side  derk  practised  in  the  nsne 

of  one  of  the  four  sworn  derks  or  attomies.    The  de* 

fondant's  first  writ  of  capias  was  sued  out  accenL* 

higly  befofe  the  passing  o£ftbiW.4.c  110,  ao  tfiat 

die  alas  issued  afterwaids  was  only  foUowing  np  Ui 

pnnrious  proceeding  (6).    It  was  the  side  derii's  priti- 

lage^  as  well  as  that  of  the  sworn  derki  so  to  sue,  thei^ 

the  mode  of  instituting  the  suit  was  in ;  the  name  of  th* 

(h)  N.  B.  Both  write  of  capias  were  issoed  before  the  2  If  itf.  i.  c  59.  s.  1. 
the  nniformity  of  pToceit  act,  came  Into  opefatloD. 
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sworn  cleik.    Tho  sworn  ckrkSi  as  stidi,  stiD  exist  as       18^. 
officers  of  the  Exchequerof  Pleas,  and  coioseqtiently  the     ^--^v-**^ 
side  clerks  also,  with  their  privileges.    The  side  deribs  9, 

are  therefore  entitled  to  practise  without  being  ad-      Wain, 
mitted  attorneys  of  the  court;  whereas  by  11  0. 4. 
and  1  FF.  4.  c  70.  s.  10.  attomies   of  other   courts 
must  be  admitted  here  before  practising  in  it.    The 
sole  object  of  the  framers  of  the  act  9  &  8  FT.  4. 
c.  110.  was  not  that  the  offices  of  sworn  clerks  should 
be  abolished,  but  merely  that  the  several  dutfes  to 
be  performed  by  them  in  their  new  characters  of 
master  and  prothonotary,  clerk  of  the  rules  and  fllaceri 
should  be  precisely  regulated  and  apportioned  among 
them.     Their  several  privileges  as  sworn  derks  are 
preserved  as  well  as  their  former  official  duties  as  such, 
but  the  latter  are  allotted  among  them  by  the  act. 

Pa&kb  B. — In  order  to  make  the  defendant  respon- 
sible in  this  action,  the  plaintiff  was  bound  to  estabHsh 
that  bis  imprisonment  took  place  by  the  act  of  the  de- 
fendant, and  that  the  defendant  luiew  the  plaintiff  to 
be  a  practising  attorney,  and  as  such,  privileged  at  the 
time;  for  his  privilege  only  eusts  with  reference  to  his 
constantly  attending  in  the  courts.   Even  assuming  that 
an  action  on  the  case  would  lie,  it  could  not,  at  all 
events,   be   supportedi  unless  by  showing  that  the 
defendant  had  knowledge  of  the  circumstances  of  the 
arrest  at  the  time  it  took  place,  and  ordered  it  to  take 
place.    Subsequent   recognition  or  affirmance  of  it, 
would  not  suffice.    Now  the  declaration  avers,  that  the 
defendant  well  knowing  the  premises  caused  the  plain- 
tiff to  be  arrested  and  imprisoned.    Neither  the  sci- 
enter  or  the  other  averment  have  been  proved.    There 
is  no  period  of  time  when  any  act  is  done  by  the 
defendant  ordering  the  plaintiff  to  be  imprisoned, 
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1884.       mlh  knowledge  of  the  drcumstanoes  of  the  anest. 

^-^-'^-^  For  it  is  too  much  to  say,  that  one  man,  by  op* 
^  posing  the  application  of  another  to  be  discharged 

WsiTB.  f^m  mi  arrest,  thereby  orders  him  to  remain  in  cifi- 
tody,  even  if  successfiil  in  that  opposition.  As  to 
the  Stat  2  &  8  FT.  4b  c.  110.  I  am  of  opinion  tht 
side  clerks  remain  as  they  did  before,  and  naj 
continue  to  act  as  attomies  in  this  court,  bat  can- 
not practise  in  the  name  of  sworn  deriu,  who  are  & 
qualified  by  section  8  from  acting  as  practitioners.  For 
though  sect.  10  does  not  mention  side  clerks  m  pard- 
cular,  it  never  could  have  intended  to  exclude  than 
from  practismg  altogether,  which  would  be  the  effect 
of  the  argument  for  the  plaintiff. 

BoLLAND  B.  concurred. 

Aldbrson  B.— The  plaintiff  sent  down  the  writ  to 
the  sheriffs ;  they  arrested  the  plaintiff  under  ambiguous 
circumstances,  and  a  motion  for  the  defendants  dis- 
charge on  common  bail  was  afterwards  made  with  suc- 
cess. Then  is  the  plaintiff,  for  their  mistake,  to  be 
liable  to  an  action  on  the  case  for  having  knovriogly  oc- 
casioned an  injury  to  the  plamtiff  by  malice  and  op* 
pression? 

Rule  absolute  to  enter  a  nonsuit. 
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.1834. 

Daniel  Herring  an  infant,  by  W.  H.  Kimber  hU 
next  friend,  against  Boyle. 

'T'RESPASS  for  assault  and  false  imprisohment  for  Where  the 

20  days,  by  means  whereof  the  plaintiff  not  only  ^h<H>[  refuses 

was  prevented  from  seeing  his  family  or  friends,  and  to  deliver  up 

from  having  any  intercourse  or  communication  with  a  boy  to  his 

them,  but  was  also  thereby  found  and  obliged,  and  did  pa^n^  ©^  ac- 

necessarily  pay,  lay  out,  and  expend  a  large  sum  of  quarter's 

money,  to  wit  &c.,  in  and  about  the  obtaining,  and  J^*^  b^een"*' 

causing  and  procuring  a  writ  of  habeas  corpus  to  be  paid  according 

issued  out  of  his  majesty's  court  of  King's  Bench  at  bJiJ^there^wno 

Westminster,  in  order  to  procure  his  liberation  and  evidence  that 
,,     ,  •  1     .         .  ^  ,  -  ,  the  boy  was 

discharge  from  such  impnsonment  as  aforesaid,  and  present  at  the 

other  wrongs  &c.    Plea :  general  issue-    The  plaintifl^  refusal,  or 

a  boy  about  11  years  old,  was  sent  to  the  defend*-  mother  had 

ant's  academy  at  StocJcwell,  by  his  mother,  a  widow,  him  home  and 

The  terms  of  the  school  were  20  guineas  a  year,  pay-  been  refused, 

able  quarterly  in  advance.    The  boy  went  at  Michael-  ^^y  ^^y  ^e- 

mas,  but  the  quarter  was  not  paid  in  advance,  and  on  *5'**"f4 

24th  December  his  mother  called  about  nine  in  the  school  during 

evening,  asking  to  take  him  home  for  a  few  days.    The  ^^®  CJirutnuu 
**'  ®  •'  fortnight;  an 

defendant  said  he  was  in  bed,  and  would  not  permit  action  for 
her  to  see  him,  saying,  he  would  not  let  him  go  home  ment^'caiinor 
till  the  quarter  was  paid.     On  31st  December  she  paid  be  maintained 
the  quarter  due  in  advance  at  Michaelmas.   On  3d  Ja^   ^ 
nuary  she  again  called  at  night,  and  asked  to  take 
away  her  son ;  but  the  defendant  told  her  he  was  in 
bed,  would  not  let  her  see  him,  and  declined  to  let 
him  go  till  the  price  of  his  board  and  tuition  for  the 
fresh  quarter  which  had  been  entered  on  should  have 
been  paid.    The  boy  having  been  again  formally  de- 
manded, the  defendant  refused  to  let  him  go,  unless 
compelled  by  law.    On  the  llih  January  defendant 

VOL.  IV.  3  G 
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1884.  ^^  served  with  the  copy  of  a  writ  of  habeas  corpus, 
and  delivered  up  the  boy.  The  plaintiff*  did  not  see 
his  mother  on  either  of  the  occasions  when  she  caDed 
to  take  him  home,  nor  was  he  aware  that  she  had 
called  for  him. 

At  the  trial  before  Gumey  B.  at  the  MitUletex 
sittings,  the  plaintiff  was  nonsuited  for  want  of  evi- 
dence of  imprisonment. 

Comyn,  in  Easter  term,  obtained  a  rule  nisi  for 
setting  aside  the  nonsuit  and  having  a  new  trial; 
against  which 

Hytehimon  now  showed  for  cause,  that  there  was 
no  proof  of  any  violence  or  forcible  detention  by  the 
defendant,  of  the  boy's  person  against  his  wiD,  or  even 
that  he  knew  of  her  visit.  Vi  et  armis  et  contra 
pacem  were  not  proved.    The  court  then  called  on 

Comyn  and  Butt  to  support  the  rule.  There  was 
evidence  to  go  to  the  jury,  from  which  they  might 
have  presumed  a  detention  and  imprisonment  of  the 
boy  against  his  consent  It  was  not  necessary  to  prove 
an  actual  assault  or  violence  used  to  him,  for  in  con- 
templation of  law,  every  detention  against  a  person's 
will  includes  an  assault.  Thus,  locking  the  door  of  a 
room  where  a  supposed  lunatic  is,  would  give  him,  and 
him  only,  the  right  of  suing  for  fahie  imprisonment. 
So  where  a  gaoler  does  not  liberate  a  convict  after  his 
term  of  imprisonment  is  ended ;  and  yet  the  latter  nay 
be  ignorant  when  it  expired.  It  must  be  conceded,  that 
(he  plaintiff  originally  assented  to  be  placed  at  the 
defendant's  school  by  his  mother,  because  the  law 
would  presume  his  assent  to  what  was  apparency  for 
hb  benefit  \  but  as  there  is  no  evidence  of  the  boy's 
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consent,  the  presumption  of  his  consent  in  fact  ended     .  IBSA. 
when  his  mother,  a  widow,  who  had  the  right  not  only 
to  control  and  direct  him,  but  to  the  possession  of  his 
person  at  his  early  age,  determined  that  contract  for  his 
board  and  education,  under  which  only  he  remained  at 
the  school.  For  any  unnecessary  expense  sustained  by 
her  from  the  plaintiff's  misconduct,  it  seems  that  she 
might  have  sued  in  case  (a).    After  this,  the  boy  bring 
formally  demanded  on  her  behalf,  the  defendant  declares 
he  will  not  give  him  up  till  compelled  by  law,  and  only 
relinquishes  his  custody  of  him  after  the  issuing  a 
habeas  corpus.    Then  in  the  absence  of  direct  eti- 
dence  of  the  boy's  assent  or  dissent  to  being  detained, 
the  declarations  of  the  defendant  were  evidence  for  a 
jury  to  find,  that  he  detained  the  boy  not  for  the 
original  and  lawful  purpose  of  educating  him,  but  till 
a  sum  of  money  could  by  that  means  be  wrung  from 
his  relative.    It  was  not  necessary  to  prove  that  the 
boy  expressed  a  wish  to  go,  and  had  he  wished  to  stay, 
the  defendant  might  have  proved  the  fact ;  nor  has  he 
pleaded  a  licence.    It  should  have  been  left  to  the 
jury,  whether  detention  during  the   usual  period  of 
holidays,  was  not  against  the  boy's  will.    [Alderson  B. 
Your  argument  assumes,  that  as  a  detention  is  pre- 
sumed to  be  against  the  will  of  the  party,  every  boy  at 
school  is  kept  in  imprisonment  there,  though  by  the 
authority  of  his  parents.    If  that  is  not  a  fallacy,  the 
deduction  you  would  contend  for  follows;   viz.,  that 
vhen  that  authority  is  at  an  end,  his  remaining  at 
school  might  be  an  imprisonment.    But  was  it  not  in- 
cumbent on  you  to  show  that  the  plaintiff  remained  at 
school  against  his  will ;  and  is  there  any  evidence  of 
that  fact?  A  habeas  corpus  may  be  granted,  to  obtain 
the  custody  of  an  infant,  who  can  exercise  no  will  of 

(a)  See  Hall  v.  Hollander,  4  B.  &;  Cr.  660. 

3  Q  2 
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18S4.  its  own.  BoUand  B.  The  defendant  is  not  proved 
to  have  any  communication  or  contact  with  the  plain- 
tiff^ at  the  time  the  mother  called.  Alderson  B.  The 
presumption  that  every  grown  man  under  restnunt  b 
presumed  to  be  so  against  his  will^  may  exist  in  the 
case  of  a  lunatic ;  but  is  rebutted  in  the  case  of  a 
school-boy,  on  account  of  the  necessary  object  of  hb 
education.  In  trespass  for  criminal  conversatioD,  the 
constructive  assault  on  the  wife  being  supposed  to  be 
against  her  will,  is  unlawful ;  whereas  here  it  is  lawful 
You  admit  that  had  the  boy's  consent  to  stay  at  school 
-  appeared,  no  action  could  have  been  maintained ;  that 
shows  the  will  of  the  mother  not  to  be^  quoad  hoc,  the 
will  of  the  child.  The  plaintiff  was  bound  to  show 
distbctly  the  dissent  of  the  child.] 

Holland  B.  (a)  As  this  case  was  moved  before  my 
Lord  Lyndhurst  and  my  brother  Parke ^  we  will  men- 
tion it  to  them,  though  we  entertain  no  doubt  on  it. 

Cur.  adv.  tmU. 

On  a  subsequent  day  Bolland  B.  said.  The  ques- 
.tion  in  this  case  was,  whether  or  not  this  action 
was  sustainable  under  the  circumstances  proved  ?  And 
as  it  did  not  appear  from  the  judge's  notes,  that 
any  evidence  of  a  false  imprisonment  had  been 
given,  which  could  go  to  the  jury,  I  am  of  opinion 
that  the  rule  for  setting  aside  the  nonsuit  must  be 
discharged.  It  was  put  to  the  court  in  argument, 
that  the  misconduct  of  the  master  in  refusing  to 
give  the  boy  up  to  his  mother  when  demanded, 
amounted  to  a  constructive  imprisonment  of  the  boy; 
but  there  was  no  evidence  that  he  was  aware  of 
any  restraint  or  refusal  to  let  him  go,  or  even  knew 

(a)  Lord  LyndhHTit  was  silting  in  equity,  and  Farke  B.  at  nisi  pn«a. 
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what  was  going  on  respecting  him.  Many  authorities  1834. 
establish,  that  a  constructive  imprisonment  may  take 
place  without  actually  touching  the  party,  as  if  a  bailiff 
enter  a  room,  and  tell  a  person  he  arrests  him,  and 
locks  the  door  (a) ;  but  I  find  none  which  extend  that 
doctrine  to  a  case  where  the  party  is  not  shown  to  be 
corporeally  present  at  the  time  of  the  defendant's  act. 
No  evidence  is  given  of  any  refusal  or  unwillingness 
on  the  part  of  the  boy  to  stay  where  he  was ;  he  may 
have  been  all  along  willing  to  stay;  nor  that  the 
master  ever  stated  in  the  boy's  presence,  his  refusal  to 
let  him  go.  Then  the  boy  cannot  be  said  to  have 
been  imprisoned  against  his  will. 

Alderson  B. — In  the  total  absence  of  all  evidence 
that  the  boy  knew  of  the  master's  refusal  to  let  him  go, 
the  rule  must  be  discharged.  He  was  not  shown  to 
be  cognizant  of  any  restraint,  and  the  defendant's  re- 
fusal in  his  absence  to  deliver  him  to  his  mother,  does 
not,  in  my  opinion,  amount  to  a  false  imprisonment. 

GuRNEY  B. — There  was  no  evidence  that  he  even 
knew  of  his  mother's  visit,  or  that  she  had  requested 
that  he  might  return  home,  which  the  master  had  re- 
fused, much  less  that  he  was  restrained,  or  conscious 
that  he  was  so  in  any  degree. 

Lord  Lyndhurst  C.  B.  added^ — I  am  entirely  of  the 
same  opinion,  as  is  my  brother  Parke.  We  both 
heard  the  motion  for  a  new  trial,  though  absent  at  the 
argument  on  showing  cause. 

Rule  discharged. ' 

(a)  See  Cas.  temp.  Hardw*  301 ',  Arrowmith  v.  L$  Muwrirr,  %  New  R.  21 1^ 
212;  also  Berr^  v.  Adamton,  6  B.  &  Cr.  5*i8  ',  Batet  ▼.  Pilling,  antt,  ?3]. 
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Wasn£Y,  Clerk^  Executor  of  Ann  Andus,  agmut 
Earnshaw. 


Where  an  ex- 
ecator  agrees 
with  a  legatee 
to  allow  him 
interest  on  his 
legacy  if  he 
will  permit  it 
to  remain  in 
his  hands,  it 
becomes  a 
loan  to  the 
executor,  for 
which  he  is 
personally 
liable  at  law, 
and  cannot 
plead  plene 
administravit 
in  bar  to  an 
action  by  the 
legatee. 


A  SSUMPSIT.  The  fourth  count  of  the  dedaratiai! 
^^  stated,  that  whereas  heretofore  and  in  the  fifiHime 
of  the  said  Ann  Andus,  and  before  the  making  of  the 
promise  of  the  said  defendant  hereinafter  next  mes- 
tfened,  to  wit,  on  25th  March  1817,  to  wit,  in  &c. 
one  Thomas  Emmshaw  made  and  published  hh  hst 
will  and  testament  in  writing,  and  thereby,  amongst 
other  things,  nominated  and  appointed  the  said  defend- 
ant sole  executor  thereof^  and  thereby,  amongst  other 
things,  devised  and  bequeathed  to  the  said  Ann  AndMt 
the  sum  of  100/.  And  the  said  Thomas  Earnshaw  af- 
terwards  and  before  the  making  of  the  promise  herein- 
after next  mentioned,  to  wit,  on  &c.  in  &c.  died,  without 
altering  or  revoking  his  said  last-mentioned  friU.  And 
the  said  defendant  afterwards  and  in  the  life-time  of  tbe 
said  Ann  Andus^  and  before  the  making  of  the  pronaise 
hereinafter  next  mentioned,  to  wit,  on  24th  Marck 
1820,  proved  the  said  will,  and  took  upon  himsdf 
the  burthen  of  the  execution  thereof,  and  then  and 
there  assented  to  the  said  last-mentioned  bequest  to 
the  sud  Ann  Andus,  and  afterwards  and  after  the 
proving  of  the  said  last-mentbned  will  by  the  said  de- 
fendant,  and  after  the  payment  of  all  the  debts  of  the 
said  T  Earnshaw^  and  aU  the  other  legacies  in  the  said 
will  mentioned,  there  remained  in  the  hands  of  the  said 
defendant,  as  executor  as  aforesaid,  a  sufficient  sum  ot 
money,  being  assets  of  the  said  T.  Earnshaw,  wherewith 
ttxe  said  defendant,  as  such  executor  as  aforesaid^  could 
and  might  and  ought  to  have  paid  the  said  last-menr 
tioned  legacy  of  100/.  to  the  said  Ann  Andus,  and  before 
the  making  of  the  promise  hereinafter  next  mentioned, 
to  wit,  on  &c.  in  &c.  assented  and  agreed  that  the  said 
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^nn  Andus  was  then  and  there  entitled  to  demand  and        1884u 
have  of  and  from  the  said  defendant^  as  executor  as 
aforesaid,  the  said  legacy  of  100/.  according  to  the  last- 
mentioned  bequest  of  the  said  T.  Earnshaw,  to  wit,  in 
&c*    And  thereupon  afterwards,  to  wit,  on  25th  March 
1821,  to  wit,  in  &c.  in  consideration  of  the  premises, 
the  said  Ann  Andns,  at  the  special  instance  and  request 
of  the  said  defendant,  suffered  and  permitted  the  said 
defendant  to  retain  in  his  hands  the  said  last-mentioned 
sum  of  100/.  so  due  to  the  said  Ann  Andus  as  aforesaid, 
and  then  and  there  lent  him  the  same,  upon  the  terms 
and  conditions  that  the  said  defendant  should  pay  the 
said  last-mentioned  sum  of  100/.  to  the  said  A, Andus  on 
request,  and  in  the  meantime  should  pay  and  allow  her  in- 
terest on  the  same  at  and  after  the  rate  of  5/.  for  the  year, 
and  the  said  defendant  then  and  there  had  and  re- 
tained the  said  last-mentioned  sum  of  100/.  in  his  hands 
upon  the  terms  last  aforesaid,  from  thence  until  and  at 
the  time  of  the  death  of  the  said  Ann  Andus,  to  wit, 
in  &c.      And   thereupon  afterwards  and   after  the 
death  of  the  said  Ann  Andus,  to  wit,  on  11th  April 
1833,  &c.in  &c.  in  consideration  of  the  premises, 
and  that  the  said  plaintiff,  as  executor  as  aforesaid, 
at  the  qpedal  instance  and  request  of  the  said  de- 
fendant, would  permit  and  suffer  the  said  defend-* 
ant  to  retain  in  his  hands  the  said  lastrmentioaed 
sum  of  100/.,  he  the  said  defendant  then  and  there  pro- 
mised the  said  plaintiff,  as  executor  as  aforesaid,  to 
pay  him  the  said  last-mentioned  sum  of  100/.  on  request 
and  interest  thereon  in  the  meantime,  at  and  after  the 
late  of  5/.  by  the  year.    Averment,  that  the  said  plain- 
tiff, as  executor  as  aforesaid,  did  afterwards,  to  wit,  on 
&c  in  &c.  permit  and  suffer  the  said  defendant  to 
retain  in  his  hands  the  said  last-mentioned  sum  of  100/. 
upon  the  terms  aforesaid;  and  although  the  said  de- 
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1834.       fendant  waa  afterwards,  to  mt,  on  12th  Oci.  183S,  ta 
^JP'*"^      wit,  in  &c.  requested  by  the  said  phuntiff,  as  executor  as 
V,  aforesaid,  to  pay  him  the  said  last-mentioned  sum  of 

Eabnshaw.  iQQf  3„^  thg  interest  due  thereon,  to  wit,  in  the 
county  aforesaid :  Yet  the  said  defendant  not  regard- 
ing &c.,  but  intending  to  deceive  the  said  plaintiff,  as 
executor  as  aforesaid,  in  this  respect,  did  not,  nor 
would,  when  he  was  so  requested  as  aforesaid,  or  at 
any  time  before  or  since,  pay  the  said  plaintiff,  executor 
as  aforesaid,  the  said  last-mentioned  sum  of  100/.  or 
any  part  thereof,  or  any  interest  for  the  same,  but  from 
thence  hitherto  hath  wholly  refused  so  to  do,  and  still 
rufuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  executor  as  aforesaid,  to  wit,  in  &c.  aforesaid. 
The  5th  count  stated,  that  in  consideration  that 
the  said  plaintiff,  as  executor  as  aforesaid,  would  permit 
the  defendant  to  retain  in  his  hands  a  certain  other 
sum  of  100/.  which  the  said  defendant  had  before  re- 
ceived for  the  use  of  the  said  Ann  Andus  in  her  life- 
time, as  part  of  the  personal  estate  of  the  said  T.Eam- 
sJmw  deceased,  and  which  the  said  71  Eamshaw  had 
bequeathed  to  the  said  Atm  Andus  in  her  life-time, 
and  would  lend  the  same  to  the  said  defendant,  be  pn^ 
mised  the  plaintiff,  as  executor  as  aforesaid,  to  pay  the 
said  sum  of  100/.  upon  request,  with  lawful  interest; 
and  the  said  plaintiff  did  permit  the  said  defendant  to 
retain  in  his  hands  the  said  sum  of  100/.  and  did  then 
and  there  lend  the  said  defendant  the  same  upon  the 
terms  last  aforesaid,  and  although  the  said  defendant 
was  afterwards,  on  &c.  at  &c.  requested  by  the  said 
plaintiff,  as  executor  as  aforesaid,  to  pay  him  the  said 
last-mentioned  siun  of  100/.  and  all  interest  then  due 
thereon  &c.  he  hath  hitherto  wholly  refused.  Pleas: 
non  assumpsit,  and  plene  administravit.  To  the  latter 
plea  there  was  a  general  demurrer  and  joinder. 
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The  point  to  be  contended  by  the  plaintiff  wasi  that        1824. 
as  the  defendant  was  sued,  not  as  executor  but  in  his 
personal  capacity,  the  plea  of  plene  administravit  was 
bad  in  law. 

Granger  for  the  plaintiff  cited  Gregory  ▼•  Har^ 
man  (a)  in  support  of  the  demurrer. 

The  Court  then  caDed  on 

Hoggins  to  support  the  plea.    The  declaration  is 
bad,  as  there  is  no  legal  consideration  laid  for  the  pro* 
mise;   and  secondly,    the  defendant's  assent  to  the 
legacy,  as  executor,  and  his  promise  to  pay  it,  are  evi- 
dence of  assets  only,  so  that  the  plea  of  plene  admi- 
nistravit  is  good,  and  plaintiff  should  have  taken  issue 
on  it,  and  proved  the  assent  and  promise  to  pay.    For 
even  if  this  is  a  loan  of  money,  such  a  loan  by  retainer 
is  not  a  consideration  for  the  promise,  or  laid  as  such. 
After  stating  the  assent  to  the  legacy,  the  declaration 
states,  that  in  consideration  of  the  premises  the  plain- 
tiff permitted  the  defendant  to  retain  the  money,  and 
then  lent  him  the  same.    [Lord  Lyndhurst  C.  B.  It  is 
**  in  consideration  of  the  premises,''  that  is,  of  what  is 
there  before  stated,  and  upon  the  terms  and  conditions 
that  the  money  lent  should  be  repaid  on  request.]  Then 
there  are  two  considerations  and  two  promises.    [Lord 
Lyndhurst.  That  is  right  in  form;  the  promise  to  pay 
IB  first  laid  to  Ann  Andus,  and  after  her  death  to  the 
plaintiff  as  her  executor.     A  loan  is  distinctly  averred* 
liA.  has  money  of  mine  in  hishands^  and  I  say  that 

(a)  1  Moore  &  Pa^ae»  f09  :  and  see  WiHian  Bme't  cate,  9  Rep.  93 ; 
I^otii  ▼.  Reyner,  t  Lct.  S  ;  1  Rolle's  Abr.  $4^  pi.  SS  ;>  Goring  ▼.  Coring^ 
YcW.  11  ;  Davii  ▼.  Wright,  1  Vent.  ISO ;  Tremnum  r.  itoweU,  Cro.  £!• 
91 ;  Qiiiefc  v.  CopUUan,  X  Sid.  242 ',  Reeeh  t.  Ktnn^gaU,  1  Ves.  9t5i 
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Waahey 


U84w       he  my  retain  it,  attowiiq;  me  5  per  eeat  lor  itt  dvi 
tnmnaction  is  yaUd  aa  a  loan.    The  ane  ttcL  of  tke 
mone J  remaining  in  the  partj'a  haiida  does  not  duv 
EABXfHAw.    ^  |^3j,^  1^^^  }f  j^g  retains  it  at  interest  in  respect  of  a 

contract,  it  is  diflferent.  Here  it  remains  by  Tirtne  of 
such  a  contract.  "  In  coosideratioii  of  the 
refers  to  all  the  anteced«it  matter,  yis.  that . 
had  money  to  pay  all  the  legatees,  and,  having  paid 
them  all  except  this  legatee^  had  money  after  tbsl  re- 
maining in  his  hands.  It  is  a  contract  that  the  execa- 
tor  should  retain  the  legacy,  paying  fipereeuLinieiesi, 
and  he  did  retain  accordingly,  under  eontnct  far 
lending  it  to  hinu] 

la  the  first  part  of  the  count  no  loan  of  money  ii 
stated  on  the  idesdings,  and  the  promise  ia  not  laid  to 
be  in  ooniideration  of  any  loan,  but  in  eonaideratiim 
that  Atm  Andnu  was  entitled  to  demand  the  I^acy, 
the  loan  being  merdy  an  act  done  in  conaderstiQo  of 
the  preausea  on  which  the  promise  la  raised;  the  latter 
part  of  the  count  merdy  means  that  the  legatee  wosU 
permit  the  10(ML  legacy  to  lemsm  in  the  ddSendaars 
hands. 


Lord  LYVUflnmst  (X  B.  —When  Am  Andm  died 
dbe  had  snfliBied  the  defendant  to  retain  it  under  the 
oonlract  between  them,  and  die  defendant  did  retain 
afceording  to  that  contract.  That  is  a  loan.  It  weald 
he  siiflicient  if  it  had  been  said  that  in  conaidefstion 
that  Afm  Amdm  would  pemut  the  defendant  to  lelaia 
qmaey  on  certain  terms^  one  of  which  was  that  he  fliwald 
pay  5per  cent  for  it,  that  would  be  aspecial  oontract. 

Judgment  for  the  plaintiff  (a). 

(a)  See  OlMuto  t.  Atkm,  ante.  Vol.  IL  993. 
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1884. 
Pepperell  agmnst  Burbell.  ^-^v^^ 

A    Rule  had  been  obtained  by  Fo£fe//,  for  setting  aside  An  order  har- 

an  interlocutory  judgment  for  irregularity,  in  sign-  ^f  ^^nXyr* 

ing  it  before  the  time  for  pleading  had  expired.    An  time  to  plead, 

order  for  seven  days'  time  to  plead  was  made  15th  May,  f^^  ^°"  jl,g 

the  pleas  were  delivered  on  the  22d,  and  judgment  defendant,  on 
•       J    4^u  •         r^u       «  *u  •       the  22d,  deli- 

was  signed  at  the  openmg  of  the  oiBce  on  the  evemng  vered  pleas 

of  that  day.  which  were 

^  irregular.  The 

plaintiff  after- 

Hutchinson  showed  cause.    The  judgment  was  re-  ;^Agin«n^°on 

gularly  signed,  for  two  reasons ;  first,  the  pleas  were  the  same  day, 

delivered  out  of  time  on  the  22d,  time  to  plead  un-  day^^xdusive 

der  a  judge's  order  being  to  be  reckoned  inclusive  of  of  f^at  on 

its  date,  and  exclusive  of  the  day  it  expires  i  Kay  v.  order  was 

Whitehead,  (a)    And  Gould  J.  there  cited  from  a  MS.  granted.    The 
_       ,  ^    _  _  ^  ,^    -r,  ^«  ^       «     court  set  aside 

note,  JRead  v.  Montgomery,  C.  P.  Easter,  26  Geo.  3.,  the  judgment 

where  an  order  for  time  to  plead  having  been  made  "  n^",^the^ 
on  16th  Matf,  a  judgment  signed   on  the  23d,  for  9Sd  the  de- 
want  of  a    plea,  was  held    regular,    on    consulting  iji  that  day  m 
the  officers.    Freeman  v.  Jackson  (6)  is  not  contrary,  which  to  plead 
Secondly,  the  judgment  might  be  signed  on  the  SSd,  ^  '^ven  dajs' 
as  for  want  of  a  plea,  on  account  of  the  irregularity  in  time  for  plead- 
pleading  two  pleas  without  leave  of  a  judge,  pursuant  whole  of  the 
to  Reg.  Gen.  Trin.  1831,'  [ante.  Vol.  I.  533,]  and  for  '^J^S'!|,)^;[?J^^ 
want  of  signature  of  counsel  to  the  second,  which  excluding  the 
concluded  with  a  verification.     The  defendant's  deU^  fiorfenJ'*' 
very  of  the  pleas  within  the  time  allowed  by  the  order,  made. 
diBpeittes  with  the  time  otherwiae  required  befiureiugs- 
iagjudgmeot. 

FoUett  in  support  of  the  rule.  By  Reg.  Gen.  Hit. 
2  W.  4.  No.  VIII.  lanie.  Vol.  IL  p.  SSO,]  the  sevea 
days  not  being  expressed  to  be  dear  days,  are  to  be 

(a)  1  B.  &  F.  480.  (5)  3  H.  Bla.  S3. 
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1834.       reckoned  exclusive  of  the  first,  and  inclusive  of  the 

v^v^^j*      li^l;  ^^y^    Then  the  judgment  was  signed  too  soon  on 

9.  the  22d,  the  defendant  having  all  that  day  to  deliver 

BuRRELL.     ]|jg  pleas  in ;  and  even  if  the  plaintiff* might  have  signed 

judgment  for  the  irregularity  pointed  out,  the  plaintiff 

should  not  have  signed  it  till  the  23d ;  and  had  he 

waited  till  the  proper  day,  the  defendant  might  hare 

got  an  order  to  plead  several  matters,  and  delivered 

another  second  plea  regularly  signed. 

Lord  Lyndhurst  C.  B. — I  accede  to  the  position 
that  the  defendant  had  the  whole  of  the  SZd  on  which 
to  obtain  a  judge's  order  to  plead  several  matters,  and  to 
deliver  a  good  plea  signed  in  the  regular  way ;  whereas 
by  the  plaintiff^'s  signing  judgment  on  that  day,  the 
defendant  was  prevented  from  doing  so ;  therefore  as  the 
judgment  was  signed  too  soon,  it  must  be  set  aside. 

Alderson  B. — The  plaintiff  might  have  cured  the 
irregularities  of  his  pleas,  if  he  had  not  been  forestalled 
by  the  phuntiff^'s  prematurely  signing  the  judgment. 

The  other  Barons  concurring. 

Rule  absolute. 


Macher  against  Billing. 

A  defendant  'DAZETT  had  obtained  a  rule  for  setting  aside  an 
iii°  d"ti  ^*^to  interlocutory  judgment  for  irregularity,  with  costs, 
plead,  and  The  defendant's  order  for  seven  days'  time  to  plead 
afterwards  an 

order  for  particulars  of  plaintiff's  detnand,  delivered  a  plea  not  signed  by  counsel, 
tbonsh  concluding  with  a  verification  three  days  before  the  time  for  pleading  ex- 
pired. The  plaintiff  treated  the  plea  as  a  nullity,  and  siened  judgment  the  dsj 
before  that  on  which  the  time  tor  pleading  etpired :  Held,  that  as  the  defeodint 
bad  all  that  last  day  for  delivering  a  plea  signed  by  counsel,  the  judgment  was 
signed  too  sooni 
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was  dated  Slst  October,  and  did  not  expire  till  the  1884. 
7th  November;  on  the  Sd  November  he  obtained  an 
order  for  the  plaintiff  to  deliver  particulars  of  demand, 
which  by  the  practice  gave  him  as  much  more  time  to 
plead,  as  he  then  had;  vix.,  four  days  more  after 
the  7th  (a).  But  on  the  8th,  the  defendant,  without 
obtaining  an  order  to  plead  several  matters,  delivered 
a  plea  of  the  statute  of  limitations  to  the  first  count 
of  the  declaration,  and  the  general  issue  to  the  resi- 
due of  the  causes  of  action  in  the  declaration.  The 
plea  of  the  statute  was  not  signed  by  counsel.  On 
the  10th  the  plaindff  signed  judgment. 

ChiUon  showed  cause,  that  the  defendant,  by  deliver- 
ing his  pleas,  had  waived  the  surplus  time  which  he 
bad  to  plead  in,  and  that  no  order  of  a  judge  to  plead 
several  matters  had  been  obtained ;  and  that  the  plea 
of  the  statute  of  limitations  was  not  signed  by  counsel. 

Bazeit  in  support  of  the  rule.  This  is  not  a  double 
plea,  requiring  an  order  to  plead  several  matters;  a 
plea  of  defendant's  bankruptcy  requures  no  signature 
of  counsel  (6).  [Parke  B.  It  concludes  to  the  country, 
which  distinguishes  it  from  this  plea  of  the  statute  of 
limitations,  which  concludes  with  a  verification.  The 
case  however  is  not  specifically  provided  for  by  Reg.  Gen. 
Hil.2  W.  4.  No.  107.  [ante,  Vol.  IL  850.]  The  officer 
certifies  to  us,  that  the  plea  of  the  statute  required 
signature.]  The  defendant's  time  for  pleadmg  not 
being  out  till  the  11th,  he  would  have  had  the  10th 
and  aQ  the  11th  to  deliver  a  plea  signed  by  counsel, 
had  not  the  plaintiff  signed  judgment  on  the  lOth.  He 
€ited  PeppereU  v.  BurreU.  {c) 

(a)  13  Eftse.  508 ;  4  B.  &  Cr.  970 ;  Tidd,  9tli  edit.  469. 

(*)  6  T.  R.  496  i  1  Chit.  R.  M5.  (c)  Ante»  p.  809. 
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18S4.  Lord  Ltndhurst  €.  B.— That  case  Beems  prochdy 


Hacsbk 


appficable.    It  19  material  ihat  there  should  be  a 
'9.         -Ibniiity  of  proceeding  on  aach  a  point ;  we  will  ioquife 
BiLuao.     Hj^  course  of  the  other  courts. 

The  judgment  of  the  court  was  thus  defirered  Ike 
next  morning  by 

Pabke  B. — A  discrepancy  has  been  supposed  to 
exist  between  the  practice  of  the  King's  Bench  and 
of  this  courts  on  the  pobt  whether,  a  bad  or  ioe- 
gular  plea,  pleaded  within  the  time  allowed  for  plead- 
ingy  could  be  treated  as  a  nullity,  so  as  to  entitle  the 
plaintiff  to  sign  judgment  immediately.  Two  old  cases 
in  the  King's  Bench  show  that  such  a  plea  might  in  thst 
court  be  treated  as  a  nullity,  whilst  Pepperell  ▼.  Bur- 
rell(a)  was  decided  in  this  court  a  contrary  way  in  last 
term.  We  think  that  that  decision  of  this  court  is  the 
right  one ;  and  consequently  that  the  judgment  in  this 
case  was  signed  too  soon. 

Rule  absolute. 


(a)  Ams,  p.  809.     TkU  caie  wm  dcodcd  in  MiOmAim  torn  18H 
bul  IwtIiis  oonfinned  FtppmU  t.  BwrrM,  is  placed  next  to  k. 


Phillips  against  Ensell. 

Where  it  is  ADDISON  moreA  to  set  aside  the  deckration  and 
aAiife  a^eda-  subsequent  proceedings  with  costs  for  irreguIaEit]r« 

ration  and  all  fn  not  having  personaUy  served  the  writ  on  the  defimd* 
proceedings  ant.  He  stated,  first,  that  the  defendant  had  not  been 
of  dSe^St'^  served  with  the  copy  of  any  process ;  and  secondly, 

that  be  was      that  the  declaration  was  served  too  early.    The  de- 

not  personally 

served  with  process,  and  of  his  brother  who  lived  in  the  hoase,  that  the  wxit  was 
served  on  him  by  mistake  on  two  occasions,  the  proceeding  will  stand  unless  it  is 
sworn  for  the  de/endant  that  the  obpy  served  did  not  reach  his  hands,  or  come  to 
bis  possession,  or  was  not  shown  him  by  his  brother. 
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fendant  swore  that  he  never  waa  aerved  with  any  copy      18S4. 

of  a  writ  of  summona.    His  brother^  who  lived  in  the     ^"^^ 

Phillipb 
same  house,  swore  that  a  copy  of  the  writ  was  served  «. 

on  him  on  the  SOth  May^  and  that  he  nnmediately  sent     ^"•U'<'- 
it  back  by  the  post  to  the  plaintiff's  attorney,  informing 
him  that  he  had  had  no  conversation  with  the  defendant 
about  it    A  copy  was  agun  served  by  the  same  person 
on  the  brother  on  28d  May^  when  defendant  was  in 
bed.    The  declaration  was  delivered  on  31st  May. 
Thanuon  v.  Pheney  (a)  having  been  cited,  Parke  and 
Alder$on  Bs.  severally  dissented  from  it  as  being  con- 
trary to  their  experience  in  K.  B.  and  C.  P.,  and  the 
latter  mentioned  Rhodes  v.  Innes  ip).    A  rule  having 
been  granted  in  order  that  the  question  might  be  con*- 
sideredy 

Huichine&n  showed  csuns.     The  defendant,  who 
resides  in  the  same  house  with  his  brother,  does  not 
swear  that  the  oopy  never  eame  to  his  hands  on  either 
occarion,  or  that  he  had  no  notice  of  either  of  the 
services  which  was  mistakenly  made  on  his  brother; 
nor  does  the  brother  swear  that  he  did  not  acquaint  his 
brother  of  the  second  service  on  himself.    The  de- 
fendant's personal  knowledge  of  a  writ  is,  for  the  pur- 
poses of  this  species  of  service,  equivalent  to  personal 
serrioe.    Thus,  in  Rhodes  v.  limes  it  was  held  that 
service  on  the  son  who  said  bis  father  was  in  the  house, 
and  should  receive  the  process,  was  sufficient,  the  father 
having  then  been  long  eluding  the  writ.    [Alderson  B* 
Nothing  ribows  that  the  copy  ever  reached  the  defend^ 
ant.     If  the  affidavit  on  which  this  judgment  was 
ngned  was  not  in  the  ordinary  form,  stating  personal 
Berrioe  on  the  defendant,  he  should  have  showed  it  was 
not,  and  he  not  having  done  so,  it  must  be  presumed  to 

(a)  1  DowU  P.  Cm.  441i  Pdttemm  J.  (fr)  7  Bing.  SS9. 
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be  in  the  ordinaiy  fonn.  If,  on  the  second  occaaon, 
the  brother  delivered  the  copy  over  to  the  defeodai^ 
can  persona]  service  be  doubted  i]  The  declaratka 
was  regular,  having  been  delivered  on  the  Slst^  after  a 
first  service  on  the  90th* 

.  AddiMon  supported  the  rule.  Not  only  is  no  personal 
service  shown  by  the  plaintiff,  but  the  defendant  swean 
it  never  took  place.  [Gumey  B.  It  is  quite  consistent 
with  the  brother's  affidavit,  that  before  the  brother 
sent  the  first  copy  served  back  to  the  plaintifiTs  at- 
torney he  had  showed  it  to  hb  brother.]  TAompson  t. 
Pheney  (a)  is  a  stronger  case  than  this.  There  the  copj 
of  the  writ  was  Icfft  in  the  shop  with  a  servant,  and 
though  the  defendant  was  in  an  inner  room  within 
hearmg,  the  service  was  held  insufficient,  and  not  per- 
sonal, [Aldersan  B.  There  the  servant  said,  ^'  mind,  it 
is  no  service,*'  and  I  should  not  conclude  that  he  did 
what  he  refused  to  do.]  In  Rhodes  v.  Innes  personal 
service  must  have  been  inferred  fix)m  the  expressions  of 
the  son.  [Alderson  B.  In  that,  as  in  this  case,  there 
was  an  affidavit  denying  personal  service.]  Secondly, 
by  the  second  service  the  pluntiff  appears  to  have 
abandoned  the  first,  and  the  probabilities  are  greater 
that  personal  service  took  place,  if  at  aU,  on  the  second 
occasion.  If  so,  the  declaration  was  delivered  too  soon. 

Boll  AND  B.*-I  conferred  with  my  brother  Patiuou 
M  to  the  case  of  Thomson  v.  Pheney.  It  was  an  appli- 
cation on  special  affidavits  intended  to  take  his  opinion 
whether  tlie  service  in  that  case  was  good,  so  as  to 
enable  the  plaintiff  to  enter  an  appearance  on  it.  There- 
fore, as  that  case  does  not  affect  the  decision  of  Rhodes 
V.  Innes  in  the  fuU  court  of  C!ommon  Pleas,  where  the 

<a)   1  Dowl.  Pr.  C.  44K 
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service  was  held  sufficient ,  and,  upon  that  authority,  I        ISS^. 
think  this  rule  ought  to  he  discharged. 

Alderson  B: — I  am  also  of  opinion,  on  the  authority 

of  Rhodes  v.  Innes,  that  this  rule  should  be  discharged. 

In  both  cases  affidavits  are  made  denying  personal 

service.    Even  if  the  personal  service  intended  to  be 

made  by  the  person  employed  for  that  purpose  had 

never  taken  place,  yet  the   appearance    must   have 

been  entered  by  the  plaintiff  for  the  defendant  under 

the  statute  12  Geo.  1.  c.  29.  on  the  usual  affidavit  of 

personal  service  on  the  defendant ;  now  he  does  not 

swear,  on  the  other  hand,  that  the  process  has  never 

reached  him  or  been  in  his  possession.    We  think  his 

affidavit,  that  he  was  never  "  personally  served"  with 

it,  does  not  counterbalance  the  usual  affidavit  for  the 

plaintiff.    Rhodes  v.  Innes  may  be  distinguished  from 

Thompson  v.  Pheney,  for  in  the  latter  case  it  is  not 

improbable  that  the  copy  did  not  reach  the  defendant. 

But  if  no  such  distinction  had  existed,  I  should  have 

adhered  to  the  rule  laid  down  in  Rhodes  v.  Innes  by 

the  court  of  Common  Pleas,  and  have  held  this  to 

amount  to  personal  service. 

GuRNEY  B. — We  entertain  no  doubt  that  the  service 
on  the  20th,  the  first  occasion,  was  sufficient.  As  the 
defendant  does  not  swear  he  did  not  get  the  copy,  it 
must,  I  think,  be  taken  that  he  did. 

Rule  discharged. 


VOL.  IV.  S  H 
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18S4. 
''"^N-^/  Duncan  against  Grant. 

Whero  any       "QEBT  to  recover  a  sum  of  4/.  10*.  Pleas :  nil  debet  as 
besides  the  ^  ^^  I'ut  11.,  and  a  tender  of  that  12.,  with  notice 

general  issue,    of  set-oflTfor  SI.  10*.  money  lent,  and  the  statute  of  finn- 

anoticeof set-       ,  .,  . 

off  will  not      tations  ;  1/.  was  paid  mto  court.    At  the  trial  before 

feSnt'^to'^^  theunder-sheriflr  the  tender  was  admitted,  but  it  was 

give  in  evi-      objected  for  the  plainti£P,  that  as  there  was  no  pka  of 

inattersonus   set-oflT,  no  items  of  set-off  could  be  proved  far  die 

set-off  under     defendant.  Here,  there  was  another  plea  on  the  record 

93.  s.  IS.         besides  the  general  issue.    The  under-sheriff  having 

withoutplead-  du^cted  a  verdict  for  the  plauitiff,  a  rule  was  obtained 
log  It.  r  » 

for  a  new  trial  on  the  ground  of  misdirection  and  re- 
jection of  evidence. 

Walesby  showed  cause.  In  Webber  v.  Vefm{d) 
Abbott  C.  J.  said,  ''  It  ought  to  be  generally  known 
that  where  any  plea  is  on  the  record  besides  the  general 
issue,  the  set-off  cannot,  by  the  terms  of  the  statate 
Z  Oeo.  3.  c.  2S.  s.  13.  be  taken  advantage  of^  unlesB 
pleaded.'* 

C  Jones  control.  In  the  previous  case  of  CotiUon 
V.  Jones  {b\  Lord  Ellenborough  heard  counsel  on  both 
sides,  and  referred  to  the  statute ;  after  which  he  was 
of  opinion  that  there  were  no  restrictive  words  in  it 
confining  the  right  to  give  a  notice  of  set-off  to  the  case 
where  the  general  issue  is  pleaded  alone,  and  that 
where  the  general  issue  was  pleaded  with  different 
pleas,  the  defendant  might  give  evidence  of  set-off 
under  a  notice  of  set-off.  In  Webber  v.  Venuj  the 
event  did  not  turn  on  this  point. 

Boll  AND  B, — In  determining  the  weight  of  the  con- 
flicting authorities,  I  am  inclined  to  accede  to  Lord 

(a)  Rjr.  &  M.  41S.  (h)  6  Esp.  50. 


GuBNKT  B.  concurred. 


Rule  discharged. 
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2^enierd€n's  opinion,  at  being  at  once  more  consistent       18M» 
with  the  words  of  the  statute,  and  not  likely  to  have 
been  expressed  by  him  in  the  manner  it  was,  had  h# 
not  formed  a  deliberate  opinion  on  the  subject  contrary       GaAKT* 
to  that  of  Lord  EUenborough. 

Albekson  B. — It  is  probably  better  to  adhere  to  the 

latest  authority  on  the  point.    The  words  of  the  act 

2  Geo.  S.  c.  83.  s.  13.  are,  that  where  there  are  mutual 

debts  between  the  plaintiff  and  defendant,  or  if  either 

party  be  sued  as  executor  or  administrator  where  there 

are  mutual  debts  between  the  testator  or  intestate  and 

either  party,  one  debt  may  be  set  against  the  other,  and 

such  matter  may  be  given  in  evidence  upon  the  general 

issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall 

require,  '^  so  as  at  the  time  of  his  pleading  the  general 

issue*'  when  any  such  debt  of  the  plaintiff,  his  testator 

or  intestate,  is  intended  to  be  insisted  on  in  evidence, 

notice  shall  be  given  of  the  particular  sum  or  debt  so 

intended  to  be  insisted  on,  and  upon  what  account  it 

became  due  or  otherwise,  such  matter  shall  not  be 

allowed  in  evidence  upon  such  general  issue.    Now  the 

fiur  meaning  of  the  clause  taken  together  seems  to  be, 

that  when  the  general  issue  only  is  pleaded,  the  matters 

of  the  set-off  may  be  given  in  evidence  on  a  notice ; 

but  that  if  any  special  plea  is  pleaded,  the  set-off  must 

also  be  pleaded.    I  therefore  think  Lord  Tenierden^B 

opinion  the  best  founded. 


3  h2 
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l^S*-  Gregory  against  Tuffs. 


A  Mw  trial      T^EBT  on  25  Geo,  2.  c.  36.  s.  2.  (made  perpetual  bj 

diJlfaftcr  a  ^  ^^^-  ^^  ^^  *9->  **>^  *  P^'^^^^y  ^^  l^O/.  for  keepbg 

verdict  for  the  an  unlicensed  room  for  public  dancing  and  music.  At 
penal  ^on,  if  ^®  ^*^  before  Lord  Lyndhurst  C.  B.  at  the  Midr 
the  jary  find  dlesex  sittings  after  last  Michaelmas  term,  it  was  proved 
against  all  the  that  the  defendant  kept  a  public-house  in  East  Smiihr 
evidence  in  a  ji^ld^  and  that  on  repeated  occasions,  during  a  space  of 
misapprehen-  three  or  four  months,  the  tap  room  was  frequented  at 
1m?  whether  "^g^*  ^7  numbers  of  sailors,  soldiers,  boys  and  pros- 
arising  from  titutes,  who  danced  there  to  a  violin  played  by  a  person 
take  or  the       ^^  A"  elevated  platform.    It  did  not  appear  that  money 

niisdirection     ^ng  taken  at  the  door.    The  plaintiff's  witnesses  were 

ofajadge.  ....  . 

paid  six  shillings  per  day  to  obtain  the  evidence  ne- 
cessary to  support  his  case,  but  were  not  contradicted 
in  any  particular.  The  learned  chief  baron  told  the 
jury  that  a  mere  temporary  or  occasional  use  of  the 
room  for  music  and  dancing  would  not  be  a  keeping  it 
within  the  act,  but  that  it  was  not  necessary  for  the 
plaintiff  to  prove  that  it  was  used  exclusively  for  those 
purposes,  or  that  money  was  taken  at  the  door(tf). 
He  left  it  to  them  whether  the  room  in  question  was 
<'kept"  for  public  dancing;  adding,  that  the  plaintiff's 
witnesses,  who  might  have  been  contradicted  but  were 
not,  had  sworn  to  facts  which,  in  his  opinion,  amounted 
to  a  breach  of  the  law.  The  jury,  before  giving  their 
verdict,  were  furnished  with  a  copy  of  the  act  25  Crto^ 
S.  c.  36.,  whether  by  consent  of  both  sides,  or  after  the 
chief  baron  and  counsel  had  retired,  did  not  clearly 
appear  at  the  time  of  moving  for  a  new  trial.  The 
verdict  was  for  the  defendant.  Fottettf  in  Hilarf 
term,  moved  in  this  case  (6)  for  a  new  trial,  on  the 

(a)  Archer  v.  Willingrice,4E%p.lQ6. 

(6)  Also  in  Chregory  v.  Tavemer,  tried  before  Gumty  B.  at  the  tuus 
•ittings,  with  a  like  result.    The  jury  bad  obtained  (be  act  after  retiring. 
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ground  that  the  verdict  was  contrary  to  the  direc-        1834k 
tion  of  the  judge  in  point  of  law  to  all  the  evidence. 
[Lford  Lyndlmrst  C.  B.  Whether  the  verdict  was  con- 
trary to  law  or  not,  would  depend  on  the  facts  which 
were  incontrovertibly  proved.    Bayley  B.  After  a  ver- 
dict for  a  defendant  on  a  penal  action^  a  new  trial  will 
not  be  granted^  though  the  verdict  is  against  the  evi- 
dence, unless  the  judge  nusdirected  the  jury  in  point 
of  law ;  Brooke  q.  t  v.  Middleton  (a).    The  courts  have 
for  this  purpose  considered  penal  in  the  light  of  criminal 
proceedings,  except  in  the  cases  of  quo  warranto  infor- 
mations (6).     Lord  Lyndhurst  C.  B.     In  Brooke  v. 
Middleton  the  court  were  inclined  to  grant  a  rule,  but 
thought  they  had  no  power  to  do  so,  recognizing  Fon^ 
nereau  v.  Bennet  (c),  where  it  was  said  that  the  rule 
had  been  laid  down  for  fifty  years  past  not  to  grant  new 
trials  in  actions  on  penal  laws,  where  the  verdict  was 
for  the  defendant.    The  ground  here  taken  is,  that 
though  there  was  no  misdirection  of  the  judge  in  point 
of  law,  the  jury  took  on  themselves  to  decide,  not  on 
the  facts  but  on  the  law,  under  an  erroneous  idea  of 
what  it  was.    Now  one  particular  benefit  of  trial  by 
jury  is,  that  they  have  authority  to  decide  the  fact,  sub- 
ject to  the  direction  of  the  judge  in  point  of  law,  in 
order  that  if  he  misdirects  them,  his  error  may  be  after- 
wards set  right ;  but  there  could  be  no  security  for  the 
rights  of  parties  if  juries  were  permitted  to  take  on 
themselves  to  decide  on  the  law.    Alderson  B.  They 
are  judges  both  of  law  and  fact,  when  mixed  together. 
Lord  Lyndhurst  C.  B.  Had  they  been  questioned  whe- 
ther their  verdict  turned  on  their  disbelief  of  the  wit- 
nesses, or  on  their  construction  of  the  act  of  parliament, 
and  they  had  rested  it  on  the  latter,  the  principle  of 

(a)  10  East,  268.  (6)  Rex  v.  Frane'u,  t  T.  R.  484. 

(c)  3  was.  59,  A.  D.  1770. 


sat 
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GftCOOftY 

Tupps. 


Brooke  ▼.  Middleton  would  apply,  and  the  case  wouU 
be  analogous  to  a  misdirection.  There  is  some  evidence 
to  show  that  their  verdict  proceeded  on  a  misappre- 
hended construction  of  the  act,  with  which»  perhaps, 
they  should  not  have  been  furnished.  If  we  were  qinie 
satisfied  that  they  could  only  have  found  their  verdict 
on  the  point  of  law,  we  might  interpose.].  The  judge 
was  bound  to  put  a  construction  of  law  on  the  statotei, 
and  the  jury  to  take  it  from  him  as  such.  It  is  sot 
easily  reconcilable  to  reason  why  a  jury  should  have 
di£fbrent  functions  in  penal  from  other  aetiona. 


PtmU  showed  cause.  If  the  jury  disbelieved  the  wit- 
nesses, then,  though  bound  to  take  the  law  from  die 
judge  by  way  of  exposition,  they  could  not  apply  it  to 
fhets  which  in  their  view  did  not  arise. 

FoUett  in  support  of  the  rule  mentioned  Rex  v. 

Sution{u). 


Lord  Ltmdhurst  C.  B.^^It  is  clear  from  TFiluM  v. 
lUstiMifi)  and  Calcraji  v.  Gibbs  (c),  that  where  on  the 
trial  of  a  penal  action  there  is  a  mistake  in  the  judge  • 
direction  in  point  of  law,  a  new  trial  may  be  granted. 
The  only  ground  for  a  new  trial  in  this  case  woidd  arise, 
if  the  court,  under  all  the  circumstances,  shouM  arrife 
at  a  clear  conviction,  that  the  jury  have  by  an  act  of 
thefar  own  misapprehended  the  law  on  die  subject. 
Assuimng  that  to  be  satisfactorily  established  as  a  6ct, 
Ihere  appears  no  difference  in  principle  between  a  case 
which  has  had  an  erroneous  result  in  consequence  oft 
mistake  of  the  jury  in  point  of  law,  and  one  m  which  it 
has  been  occasioned  by  the  like  mistake  of  a  judge.  In 
this  case  we  at  first  inclined  to  refuse  the  rule,  thinking 


(a)  5  B.  &  Adol.  52.    (b)  4  T.  R.  755.     (c)  5  T.  R.  19. 3  T.  R.  453. 
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the  verdict  had  been  found  only  on  the  question  of  fact  1884. 
submitted  to  the  jury,  but  an  affidavit  has  been  pro- 
duced that  they  obtained  the  act  of  parliament  after 
they  had  retired  and  received  my  direction  in  point  of  Tuffs. 
law.  The  general  question  is  therefore  raised,  and  we 
will  lay  down  no  rule  which  may  be  considered  new 
without  consulting  the  other  judges.  It  is  dear  we 
could  not  grant  a  new  trial  on  the  ground  of  the  jury's 
misapprehension  of  a  fact ;  but  on  their  mistake  in  point 
of  law,  if  well  established,  we  may.  First,  we  must  be 
satisfied  that  the  verdict  was  founded  on  misapprehend 
mm  of  law,  which  is  a  question  for  this  court.  Secondly, 
if  so  satisfied,  we  shall  ccmsider  whether  we  ought  to 
grant  a  new  trial  in  a  penal  action,  and  on  this  latter 
point  we  will  consult  all  the  judges. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
thus  delivered  by 

Lord  Lyndhurst  C.  B. — It  has  not  been  usual  for 
courts  of  justice  to  grant  a  rule  for  a  new  trial  in  penal 
actions,  where  a  jury  has  found  a  verdict  for  a  defendant 
on  a  question  of  fact,  but  new  trials  have  been  ordered 
in  such  cases,  where  there  has  been  misdirection  in  point 
of  law  by  a  judge,  because  the  jury  had  been  misled  in 
point  of  law.  In  the  present  case  we  are  satisfied  as 
well  fixMn  the  clearness  of  the  facts  as  from  what  took 
place  with  the  jury,  that  their  verdict  was  founded,  not 
on  any  misapprehension  of  the  fact,  but  of  the  law. 
We  have  conferred  with  the  judges  of  the  other  courts, 
who  concur  with  us  in  the  principle  which  I  have  stated* 

iftule  absolute  for  a  new  trial. 

Satnt  rule  in  Oregory  v.  Tavimer. 
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Charlesworth  against  Rudoard. 

T\EBT  on  9  Geo.  4.  c.  xxm.  (local  act)  for  a  peiia% 
of  100/.  The  declaration  stated^  that  heretofore 
and  before  and  at  the  times  when  the  defendant  acted 
as  a  commissioner  as  hereinafter  mentioned  in  the  dtj 
of  Lincoln  and  county  of  the  same  city,  the  defendant 
was  a  commissioner  for  carrying  into  executioo  the  act 
hereinafter  mentioned.  That  heretofore,  to  wit,  on  the 
24th  July  1833,  in  the  city  &c.  at  a  meeting  of  com- 
missioners for  carrying  into  execution  an  act  of  parlia- 
ment passed  9  Geo.  4.  and  intituled,  ''  An  act  ton 
paving,  lighting,  watching  and  unproviog  the  city  of 
Lincoln,  and  the  Bail  and  Close  of  Lincoln,  in  the  county 
of  Lincoln,  and  for  regulating  the  police  therein,'*  then 
and  there  held  at  the  Guildhall  in  the  city  of  LincoUh 
it  was  then  and  there  ordered  by  the  commissioners  at- 


A  local  act 
directed  that 
no  person 
should  be 
capable  of 
'^acting  as  a 
commissioner 
in  execation 
thereof,  in  any 
case  wherein 
he  should  be 
personally  in- 
terested in  the 
matter  in 
question,"  and 
tnat  any  per- 
son who 
should  so  act 
as  a  commis- 
sioner, being 
so  disauali- 
fied,  should 
forfeit  lOOf 
The  commis- 
sioners were 

in  part  elected  by  parishes  within  a  certain  precinct.  An  order  had  been  made  bj 
them  for  constructmg  a  footway  along  the  frontage  of  the  defendant's,  among  other, 
premises  in  a  particular  manner.  The  defendant,  who  was  afterwards  elected  a 
commissioner,  attended  at  a  special  meeting  of  the  commissioners,  and  first  moved 
to  rescind  the  order  as  to  all  except  his  own  premises,  which  was  negatived.  On  a 
motion  beine  made  to  alter  the  order^  by  adopting  a  less  expensive  mode  of  panng, 
he  supported  the  proposition  in  a  speech,  and  took  an  active  part  in  the  discussion, 
and  in  opposing  the  original  order.  He  then  proceeded  to  the  ballot  with  the  other 
commissioners.  In  an  action  of  debt  for  the  penalty,  there  wns  a  count  chargii^  the 
defendant  with  acting  as  a  commissioner  in  a  matter  where  he  was  personally  in- 
terested, and  voting  accordingly.  Another  count  only  chained  him  with  acting  as 
such  commissioner  m  a  matter  in  which  he  was  personally  interested.  Tlie^uiy 
found  that  the  defendant  did  not  vote  on  the  occasion  in  question,  and  gave  him  a 
verdict.  Held,  that  he  did  not  act  as  a  commissioner  in  proposing  the  rescindin| 
the  order,  except  as  to  his  own  premises,  but  that  there  was  evidence  that  be  had 
*<  acted*'  as  a  commissioner  by  addressing  the  meeting  on  tlie  motion  for  altenng  tb« 
order,  and  by  taking  an  active  part  in  the  discussion;  and  that  as  the  only  qoesuon 
left  to  them  was,  whether  he  nad  voted,  and  not  whether  he  had  acted  as  a  com- 
missioner in  any  other  manner,  he  was  entitled  to  anew  trial. 

The  evidence  of  a  person  who  proceeds  to  a  ballot  is  admissible  as  to  the  share  be 
personally  took  in  it. 

Semble,  the  addressing  commissioners  of  paving  by  a  commissioner  in  complaint 
of  a  grievance  affecting  him  individually,  is  not  **  acting**  as  a  commissioner. 
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tending  the  said  meeting,  ''that  a  footpath  of  flag  stones 
ortwo  flags  or  four  feet  in  width,  with  a  four-inch  kirb 
on  the  outer  edge,  be  made  in  front  of  the  buildings, 
yards  and  premises  along  the  whole  line  of  wharfs  or 
roads  on  the  east  and  north  sides  of  Bradford,  with 
3Touni  Sorrel  crossings  of  the  same  width,  to  the  gate- 
ways, lanes,  and  openings,  and  that  the  necessary  no- 
tices  be  given  to  the  occupiers."     And  the  plaintiff 
avers  that  at  the  time  of  making  the  last-mentioned 
order,  and  from  thence,  until,  and  at  the  time  of  the 
defendant's  acting  as  a  commissioner  as  hereinafter 
mentioned,   he  the   defendant  was  the  occupier  of 
certain  premises,  that  is  to  say,    certain  yards  and 
buildings  on  the  north  side  of  Brayford^  and  then 
and  there  being  within  the  jurisdiction  of  the  said 
act,  and  lying  before  and  adjoining  the  said  line  in 
the  said  order  mentioned,  the  same  line  being  then 
aiid  there  a  public  place,  also  within   the  jurisdic- 
tion of  the  said  act,  and  as  the  occupier  of  such  pre- 
mises, he  the  defendant  was,  during  all  the  time  last 
aforesaid,  one  of  the  occupiers  in  the  said  order  men- 
tioned, subject,  according  ,to  the  said  act,  to  make  part 
of  the  said  footpath,  and  also  one  of  the  occupiers  men- 
tioned in  the  proposal  hereinafter  mentioned  to  have 
been  made  for  the  alteration  of  the  said  order.    That 
afterwards,  to  wit,  on  26th  Oct.  1833,  in  &c.  at  a  spe- 
cial meeting  of  the  said  commissioners  then  and  tiiere 
held,  it  was  proposed  that  the  said  order  made  at  the 
said  meeting  held  on  the  S4th  day  oiJuly  &c.  should 
be  altered  to  the  following  effect,  namely,  ''  that  the 
occupiers  of  buildings,  yards  and  premises  along  the 
whole  lines  of  wharfs  or  roads  on  the  east  and  north 
sides  of  Brayford^  be  ordered  to  make  footpaths  the 
whole  length  of  their  respective  frontages  with  small 
stones  and  gravel,    with  a  four-inch  kirb,  and  that 
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1884.       die   making  fiMCpadis  in  diat 

Sorrel  croningi  thould  be  dceniMl  a  < 

imm       d)0  Mid  order ;"  and  at  titue  Inii-nwntiontd 

•0   held  at    laat  aforasaid,   it    waa   al»  tben   and 
dieie  piopoaedt  tliat  tlia  laid  original  order  be  acfeid 
upon   and   put    in    execndon.      And   the    pbunCiff 
fbrthar  aaith^  that  the  aaid  footpath  m  propoaed  m 
aforeaaid,  waa  at  the  time  of  the  kat^aentioaed  nmel* 
ingy  and  when  the  defendant  acted  aa  a  eonwriainnatt 
aa  hareinalker  mtntioned,  a  footpadi  wluch  oould  be 
OMde  wtdi  len  ezpenae  than  the  said  footpath  in  the 
laid  ocdermentioned»  and  that  die  defendant,  aa  aoch 
oeeupier  as  aforeaaid,  was  during  die  whole  of  the  laa^ 
mentioned  meeting,  by  reaaon  of  the  said  greater  cheap 
neaa  of  die  said  footpath  ao  proposed  as  aforesaid,  pat* 
sonaUy  interested  m  the  question,  wfaedier  thn  said 
original  order  should  be  so  acted  upon,  or  so  akeied 
as  aforesaid*    And  the  phuntiff  further  saith,  tbat  he 
the  defoadant  dmn  and  there  being  so  peraona%  m- 
terested  aa  aforesaid,  well  knowing  die  premises^  but 
not  regarding  die  said  statute,  did  at  die  said  mailing 
laady  meotioiied,  in  the  city  and  oounty  aforeanad, 
aet  as  a  commissioner  in  the  execution  of  the  said 
act,  in  the  matter  in  which  he  was  so  interested  ai 
aforesaid,  to  this,  that  he  the  defoidant,  at  the  bal» 
mentioned  meeting  dien  and  there  being  ao  personally 
interested  as  afbreiaid,  did,  as  such  cc 
aforesaid,  act  in  executionof  die  saidact  on  the  < 
aforesaid,  and  did  then  and  there  vote  for  die  ahcfa* 
don  of  the  said  original  order,  according  to  the  aaid 
propoeal,  contrary  to  the  form  of  die  statute  in  aaoh 
ease  made  and  provided,  whereby  and  by  force  of  dtt 
statute  die  defendant  hadi  forfeited  the  sum  oi  lOOL 
ftc. 

The  eecond  cotmt  stated  that  the  defendant  dU  aet 
as  a  commissioner  under  and  in  execution  of  the  said 
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act  in  the  matter  in  which  he  was  so  interested  as 
aforesaid,  in  this,  that  he  the  defendant  at  the  said  last* 
mentioned  meeting,  then  and  there  being  so  personally 
interested  as  aforesaid,  did,  as  such  commissioner  as 
sdbresaid,  acting  under  and  in  execution  of  the  said 
act  as  aforesaid,  take  part  in  the  ^cussion  of  the  ques* 
tion,  whether  the  said  original  order  should  be  so  acted 
on,  or  so  altered  as  aforesaid,  contrary,  &c.  (concluding 
as  in  first  count).  The  third  count  stated  that  the 
defendant  acted  as  a  commissioner  in  execution  (&c«  as 
in  first  count)  in  a  case  wherein  he  the  defendant,  at 
the  time  of  so  acting  as  aforesaid,  was  personally  inter* 
ested  in  the  matter  in  question^  oontraryi  flic.  Plea : 
nil  debet.  The  trial  of  this  case  having  been  removed 
under  38  6. 8.  c.  62.  s.  L  from  the  county  of  the  city 
of  Uneolttf  where  the  venue  was  laid,  to  the  county  of 
lAmeoln  at  lafge^  it  was  tried  before  Tindtd  C.  J.  at  the 
last  Spring  assizes  for  lAtwobtshire,  when  the  follow 
ing  appeared  to  be  the  facts  of  the  case  :— 

By  9  Oeo,  4.  c.  xxvii.  s.  18«  no  person  shall  be  ca- 
pable of  *'  acting  as  a  commissioner  in  the  execution  of 
this  act"  during  the  tune  he  shall  hold  or  enjoy  any 
office  or  place  of  profit  under  this  act,  or  be  concerned 
or  interested,  except  as  a  creditor,  on  the  rates  or 
assessments,  or  as  a  shareholder  in  any  company  of 
proprietors  for  the  manufitcture  of  gas,  in  any  contract 
made  under  or  by  virtue  of  this  act^  or  in  any  comt 
wherein  he  shaU  be  personally  intereeied  in  the  matter 
inqueeiiant  and  if  any  person  not  being  qualified  in 
the  manner  by  this  act  directed  &c*>  or  not  being  or  be* 
coming  dieqticd^d  by  any  of  the  causes  in  this  act 
mentioned,  shall  act  as  a  commissioner  in  the  exe* 
cution  of  this  act,  every  person  shall  for  every  such 
ofifence  forfeit  and  pay  100/.  with  full  costs  of  suit,  to 
any  person  who  shall  sue  for  the  same  in  a  superior 
court  by  action  of  debt  or  on  the  case  &c."    The  act 
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provided  also  that  every  occupier  should  pave  hb 
,  frontage. 

The  defendant  had  a  wharf  and  yard  on  the  north 
side  otBrajifordf  along  which  the  footpath  and  cross- 
ings directed  to  be  made  by  the  order  stated  in  the 
decUration  nuii  and  was  thus  personally  interested. 
About  8th  Aug.  1833  he  was  appointed  a  conimiminPCT 
by  theparish  where  he  resided, was  sworn  in  on  the£44h, 
and  inquired  of  Mr.  Mason  the  clerk  how  to  proceed 
to  get  the  order  of  the  24th  Jufyf  set  out  in  the  dedan- 
tion,  rescinded.    On  26ih  Oct.  a  special  meetiiig  of  the 
commissioners  was  held,  pursuant  to  notice,  at  which  the 
defendant  attended  and  proposed  to  rescind  the  order  of 
the  2Mi  Juljft  except  as  far  as  it  regarded  his  ovm  pro- 
perty.   That  course  being  rejected,  a  motion  was  made 
that  the  order  of  24th  July  be  altered  to  the  followiag 
effect,  viz.  that  the  occupiers  of  buildings,  yards,  and 
premises  along  the  whole  lines  of  wharfs  or  roads,  on 
the  east  and  north  sides  of  Brayford^  be  ordered  to 
make  footpaths  the  whole  lengths  of  their  respective 
footways,  with  small  stones  and  gravel,  with  a  4^jnch 
kirb,  and  that  the  making  footpaths  in  that  manner 
with  Mount  Sorrel  crossings  shall  be  deemed  a  com- 
pliance with  the  said  order.    The  original  order  was 
moved  by  way  of  amendment.    The  defendant  spoke 
in  &vour  of  it,  and  against  the  amendment,  t.  e.  the 
order  of  S4<th  July  as  it  originally  stood,  taking  an  ac* 
tive  part  in  the  discussion  of  the  questions.     He  with 
the  other  commissioners  afterwards  received  a  bal- 
lotting  ball,  held  it  up  to  the  plaintiff,  and  took  it 
into  another  room  where  the  box  was.    Thirty-two 
commissioners   were   present    After   the    ballotting, 
twenty  baUs  were  found  in  one  drawer  of  the  box  and 
eleven  in  the  other.    The  thirty-second  ball  was  found 
in  another  drawer,  where  it  had  been  placed  by  mb-* 
take.    The  numbers  were  twenty  for  altering  the  order 
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of  2Mi  July  in  the  manner  proposed,  and  eleven  for 
the  amendment,  i?diich  sought  to  establish  that  order  as 
it  stood  at  first. 

At  the  trial  the  plaintifi,  to  show  that  the  defendant 
voted  by  balloting  in  favour  of  the  motion,  offered  to 
call  the  ten  commissioners  who  with  himself  (the  plain- 
tiff) voted  for  the  amendment  in  the  minority,  as  well 
as  M.  another  commissioner,  to  prove  that  he  intended 
to  ballot  on  the  same  side,  but  by  mistake  put  his 
baU  in  a  wrong  drawer.  For  the  defendant,  it  was  ob- 
jected that  the  proposed  proof  of  voting  was  irrelevant, 
and  that  the  evidence  of  the  commissioner  as  to  what 
he  intended  to  have  done  with  the  ball  was  inad- 
missible. The  chief  justice  said,  that  the  plaintiff 
might  prove  that  the  defendant  had  voted  on  the  oc- 
casion in  question,  but  that  it  seemed  immaterial  which 
way  he  voted,  for  if  he  was  interested  he  had  no  right 
to  vote  at  all,  and  if  the  jury  should  be  satisfied  that 
he  voted  at  all,  that  was  such  an  acting  as  a  com- 
missioner as  would  make  him  liable  to  a  penalty  if  per- 
sonally interested  in  the  matter  in  question.  Having 
added,  that  if  the  misplaced  ball  was  the  defendant's 
it  was  no  voting,  and  that  there  was  no  evidence  of 
''  acting"  but  by  votbg,  he  left  it  to  the  jury  to  say 
whether  the  defendant  had  voted. 

The  jury  found  a  verdict  for  the  defendant  that 
he  had  not;  the  chief  justice  afterwards  gave  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  a  penalty 
on  the  third  count,  which  only  stated  the  defendant  to 
have  acted  as  a  commissioner  in  execution  of  the  act, 
in  a  case^in  which  he  at  the  time  of  such  acting  was  per- 
sonally interested,  without  alleging  that  he  so  acted 
by  "voting." 

Early  in  Easier  term  Balguy  for  the  plaintifi^  moved 
to  set  aside  the  verdict,  and  to  enter  it  for  the  plaintiff 
on  the  third  count  for  one  penalty,  or  for  a  new  trial,  ac- 
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oorduig  to  the  leaw  reaenred,  and  for  mbdiieolioii  k 
teUing  the  jury  that  there  was  no  eindenoe  of  aotiog 
but  by  voting,  and  in  not  directing  them  to  find  for  the 
plaintiff  on  the  third  count ;  on  the  ground,  be  argued, 
that  taking  a  prominent  part  in  a  debate  waa  akne 
sufficient  proof  of  ''acting"  within  s.  IS;  and  on  all- 
davit  of  surprise  and  exdusion  of  testimooy.  A  rale 
having  been  granted,  Adamg  Serjt  for  defendant,  sin 
obtained  leave  to  argue  a  point  urged  as  ground  of  non- 
suit at  the  trial,  viz.  that  the  action  was  brought  widi* 
out  proper  notice,  as  required  by  s.  Ifi9. 


Adam9  Serjt  and  Amos  shewed  cause  in  this  tens. 
[Farke  B.  The  only  question  is,  iriiether  what  is  stated 
in  the  evidence  amounts  to  an  ''acting*'  within  the 
statote  or  not  t    If  it  does,  it  would  only  entitle  the 
phuntiff  to  a  new  trial  and  not  to  enter  a  verdict.    The 
jury  have  found  that  the  defendant  did  not  vote,  so  diat 
if  the  plabtiff  had  witoesses  to  prove  that  he  must 
have  done  so,  they  should  have  been  brought  fonrard 
at  the  trial.]    If  speaking  be  acting,  then  if  a  comims- 
sioner  spoke  against  his  own  interest,  it  would  subject 
him  to  penalties;  or  if  he  appealed  as  over-rated.    If 
the  defendant  was  disqualified  by  interest  from  actia; 
on  this  occasion,  the  act  itself  may  become  waste  paper, 
and  the  business  could  not  be  carried  on  at  all,  or  would 
be  ruled  by  a  small  junto.    The  commissioners  oansiit 
of  the  mayor,  the  dean  and  chapter,  who  are  oomnuB- 
sioners  ex  officio,  and  n^ed  not  be  resident  and  of 
other  persons  elected  by  each  parish  in  respect  of  pio* 
perty  possessed  by  them  in  it.    Now,  though  these 
commissioners  might  order  the  repair  of  footways  orer 
the  whole  city  at  once,  yet,  according  to  the  argument, 
each  of  them  would  be  liable  to  this  penalty.    Can  it  be 
said  that  because  all  are  interested,  none  are  ?   If  s 
commissioner  is  held  to  be  "  personally  interested  "  in 


IN  THE  Fourth  Ybab  op  WILLIAM  IV. 


881 


every  parish  where  he  has  property,  the  act  can,  in 

bardly  any  instance,  be  carried  into  operation.    It  wiU 

be  auffident  to  apply  those  terms  to  cases  where  he  has 

an  individual  interest  in  the  particular  transaction,  0.  g. 

an  appeal  against  the  amount  of  rates  made  under  the 

act.    Now,  as  the  commissioners  ex  officio  need  not  be 

qualified  by  property,  or  be  resident,  they  may  not  be 

liable  to  rates,  whereas,  every  parochial  commissioner 

must  be  personally  interested  in  them  and  would  be 

excluded.    [Parke  B.  It  is  not  clear  which  way  they 

may  be  interested,  unless  the  party  states  it :  for  the 

making  a  public  path  in  the  more  expensive  of  two 

methods  may  be  the  most  beneficial  course,  and  though 

it  costs  more,  may  return  money's  worth.    That  difibrs 

the  case  firom  those  put  of  individual  interests  in  the 

amount  of  a  rate,  &c.]    How  can  he  vote  on  questions 

of  rates  for  watchmen,  lamps,  &c«  ?   [Parke  B.  With 

respect  to  those  rates  which  fall  on  the  whole  body, 

every  commissioner  is  in  the  same  situation  as  every 

other  person.    The  sense  of  acting  as  a  commissioner 

must  therefore  be  limited  to  cases  where  the  party's 

interest  is  personally  or  individually  affected  by  the 

matter  in  question.]    On  the  point  of  notice,  Parke  B« 

was  understood  to  say  that  the  clauses  had  no  reference 

to  actions  for  penalties  incurred  by  direct  violation  of 

the  act  (a),  but  only  to  acts  done  under  colour  of  it  (i). 

The  verdict  made  it  tumecessary  to  moot  another  point 

made  at  the  trial,  that  the  defendant  had  no  such 

interest  as  would  disqualify  him. 

Balguff,  Hill  and  FoUett  contra.  First,  the  ample 
evidence  which  was  tendered  to  show  that  the  de- 
fendant voted,  was  rejecjied;   secondly,  as  the  de- 

(a)Seeper  ^fo^J.iu  Cotk^.Ltanard,  6  B.  &  Cr.  365;  Ut/r^mw. 
Palmgr,  9B,k  Cr.  7S9,  and  4  T.  R.  485, 55S. 

(h)  Grant  ▼.  Arnold,  S  Camp.  242 ;  StiU$  v.  Coxe  bart.,  Yangh.  11 1 ; 
Bailff*  V.  Ford,  anU,  Vol.  HI.  p.  697. 
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fendant  might  '^  act"  most  efficieotly  for  the  purpoie  of 
infloeiioii^g  other  coiiiinisaiooecB  withoaft  watmg^  the 
jury  shovld  haie  been  told  that  there  waa  evidence  of 
acting;  for  diacuasing  the  qveation  aa  a  commiaaQoer 
was  alone  an  acting  as  such*  Thia  defendant  ako 
took  a  ball  in  order  to  ballot  as  auch.  [Parte  fi.  Kdie 
chief  justice  waa  not  asked  to  take  a  note  of  tl^  en- 
dence  tendered^  his  attention  might  not  be  called  to  it; 
and  if  ao^  it  is  hard  to.  reverse  a  verdict  obtained  in  ab- 
sence of  argument  or  pressure  on  that  particular  pwit 
I  think  M.  the  commissioner}  was  an  adnaissibk 
witnessi  to  shofur  what  share  he  personally  took  in  the 
ballotting.]  The  objection  was  urged  during  the  sum- 
ming up  and  produced  the  leave  to  move  afterwards 
given.  The  question,  whether  he  acted,  was  not  left  to 
the  jury  upon  that  part  of  the  evidence  which  waa  dis- 
tinct from  that  on  the  question  whether  he  voted,  and 
which  they  found  in  the  negative.  This  was  a  meeting 
connsting  exclusively  of  commissioners.  [Parke  B. 
Suppose  a  man  in  a  private  capaci^  to  have  wished  to 
state  hia  case  to  the  commissionersi  was  this  cleady  a 
meeting  at  which  no  one  but  a  commissioner  could  be 
presenti  or,  beiiig  present,  speak?  Again^  was  a  com- 
missioner^  who^  as  an  individual,,  objected  to  an  ex- 
pensive footway  opposite  his  premises,  to  be  i^fcluded 
from  so  objecting  by  the  circumstance  of  being  a  com- 
missioner? He  proposes  to  leave  the  obnoxious  order 
untouched  as  to  his  own  premises.  Then  he  does  not 
act  by  moving  to  rescind  that  order,  and  leaves  the 
meeting  in  the  same  situation  as  before.]  By  a«  155.  die 
appeal  is  to  the  sessions,  not  to  the  comnussiQnen,- 
ttcdess  he  could  not  act  without  voting,  the  question, 
whether  he  acted  at  the  meetipgin  his  private  or  public 
diaracter,  would  be  for  the  jury  to  infer  from  his  con- 
duct there.  The  only  persons  there  were  the  commis- 
sioners and  thek  deik.    A  map  n^y  coiintersct  the  ob- 
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jects  of  the  statute,  which  were  to  prevent  his  acting  in  1834. 
cases  where  his  private  interest  was  concerned  by  pro- 
curing votes,  though  he  does  not  vote  himself.  There 
mras  evidence  not  only  that  he  acted  by  discussing  the 
questions  mooted,  but  that  he  voted.  [Parke  B.  Acting 
as  a  commissioner,  means  doing  any  thing  whatever  in 
that  character ;  e.  g.  attending  their  meeting  to  form  a 
quorum,  or  speaking.]  Here  the  defendant  was  indi* 
vidually  interested  in  the  amount  of  tax  to  be  laid  on 
him.  As  to  orders  affecting  the  whole  city,  the  com- 
missioners  would  not  be  interested  in  them  personally  or 
individually,  but  in  common  with  the  other  inhibitants. 

Cur.  adv.  vuli. 

On  the  last  day  of  the  term  the  judgment  of  the 
court  was  thus  delivered  by 

Parke  B. — ^This  was  an  action  to  recover  a  penalty 
imposed  by  a  local  act,   which  by  one  of  its  clauses 
directed,  that  if  any  person  disqualified  from  acting  as  a 
commissioner  in  execution  of  the  act,  by  being  person- 
ally interested  in  the  matter  in  question,  should  act  as 
such  commissioner,  he  should  forfeit  100/.    There  were 
several  counts  in  the  declaration,  to  the  third  of  which, 
charging  the  defendant  simply  with  acting  as  a  commis- 
sioner, being  personally  interested  in  the  matter  in  ques* 
tion,  the  attention  of  the  learned  judge  does  not  appear 
to  have  been  sufficiently  drawn,  at  all  events,  at  the 
proper  time.    It  appeared  that  there  were  thirty-two 
commissioners  in  Lincoln  for  carrying  the  act  into  efiect, 
of  whom  the  mayor  and  dean  and  chapter  were  com- 
missioners ex  officio,  and  the  rest  were  elected,  two  by 
each  parish  in  the  city  in  respect  of  qualification  by 
property  in  the  electing  parish.    The  defendant  was 
one  of  the  commissioners  so  elected.    At  a  former 

VOL.  IV.  3  I 
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1834.  meeting,  an  order  hod  been  issued  by  them  for  nmking 
the  footway  in  question,  which  passed  in  front  of  the 
defendant's  among  other  premises,  witli  somewhat  ex- 
pensive materials :  and  the  meeting  in  question  was  caBed 
by  notice  to  reconsider  that  order,  and  propose  a  ehetper 
kind  of  path.  At  this  meeting  the  defendant  moved  to 
rescind  the  original  order,  except  as  respected  bis  omi 
premises.  What  he  did  on  that  occasioa  cannot  be 
considered  as  acting  as  a  commissioner,  being  person* 
ally  interested  in  the  matter.  A  motion  was  then  made 
for  doing  the  work  in  question  ii^  a  diffbreat  Banier 
from  that  pointed  out  by  the  original  order.  The 
defendant  then  spoke  in  favour  of  it  as  preferable,  fit>in 
requiiii^  less  expensive  materials,  and  against  the 
original  order  of  24th  July^'  which  had  been  moved  as 
an  amendment.  He  afterwards  proceeded  to  ballot 
with  the  other  commissioners  for  adopting  or  rejecting 
the  motion  for  a  cheaper  path.  On  examining  tbe 
ballot-box,  twenty  balls  were  found  for  the  motion, 
eleven  against  it,  and  the  remaining  one  ball  which  had 
been  dropped  into  a  wrong  drawer.  The  learned  chief 
justice  left  it  to  the  jury  that  there  was  no  evidence  of 
the  defendant's  acting  as  a  commissioner  unless  he  had 
voted  as  such,  and  left  it  to  them  whether  he  had  so 
voted.  The  jury,  not  being  satisfied  that  tbe  de- 
fendant had  so  voted,  gave  him  a  verdict.  Had  the 
case  rested  on  tlie  evidence  of  the  voting  only,  we 
should  not  have  disturbed  their  finding ;  but  the  voting 
was  said  to  be  the  only  evidence  of  tbe  defendant's 
having  **  acted"  as  a  commissioner,  whereas  his  having 
taken  part  in  the  discussion  on  the  motion  for  the  less 
expensive  mode  of  paving,  should  have  been  left  to 
the  jury  as  evidence  applicable  to  the  questioD  on 
the  third  count,  whether  he  acted  as  a  commissioner 
on  that  occasion  or  not.  If  he  had  taken  part  in  the 
discussion  merely  as  pointing  out  that  such  and  such 
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course  would  individually  injure  him,  that  would  not      ,*~*V 
have  amounted  to  an  **  acting  "  as  a  commissioner ;  but     Cbarlbs- 
as  he  attended  as  a  commissioner  and  used  influence       worth 
over  others  by  his  words  and  actions  in  that  charfuster,     Hpdoarp. 
it  should  bdve  been  submitted  to  the  jury  whether  what 
he  so  did  was  or  was  not  an  '*  acting  "as  a  commis- 
sioner within  the  act.     We  are  therefore  of  opinion 
that  there  should  be  a  new  trial  in  this  case.    There 
is  here  no  doubt  that  the  defendant  was  personally 
interested.     Cases  might  exist  where  nearly  all  the 
commissioners  would  be  equally  in   the  situation  pf 
persons  personally  interested  in  the  matter  in  question. 
Herej  the  only  question  was,  whether  in  what  he  did  he  ^ 
acted  as  a  commissioner  under  the  act  in  question? 
^nd  that  is  a  proper  question  for  a  jury. 

Rule  absolute  for  a  new  trial. 

S«e  Towtfjf  V.  White,  5  P.  &  Cr.  1?5;  FaulkneT  v.  Elger,  4  B.  Ac  Cr. 
449, 455/ 


Thomas  agaijist  Edwards. 

lf^-E?ZXy  applied  to  the  court  to  enlarge  the  time  for  if  a  sheriff 

movincr  for  a  new  trial  in  this  case,  which  had  ^^'^^  ^^^^ 
°  a  trial  takes 

been  tried  before  an  under-sheriff,  on  the  ground  that  place  under 
he  bad  not  yet  sent  up  his  notes  of  the  trial  according  ^^^*  J  '^j' 
to  repeated  promises.    He  said  that  in  a  case  in  the  does  not,  after 
King's  Bench  a  similar  motion  had  been  granted.  Sosol'send 

his  notes  of 
Parke  B« — Take  a  rule.  If  the  under-sheriff  refuses  the  trial  within 

to  send  his  notes,  the  facts  proved  at  the  trial  should  per  for  moving 

be  laid  brfore  the  court  by  affidavit(fl).  %  *  ^^Z  ^''^' 

J  ^   ^  the  court  will 

(a)  See  ante,  €70,  Jefnuan  r.  WeUt,    And  Bumey  »,  Maicwn.  1  Adol.S(  fn^arge  the 
\  '  >       '  ^  lime  for  mov- 

EII.348.  n.  ]ng,and  permit 

the  facts  proved  at  the  trial  to  be  Inid  before  it  on  affidavit. 

3i2 
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1834. 


On  d3d  Jlftfy 
the  plaintiflT 
had  a  verdict 
in  a  cause 
cried  before  a 
sheriff  on  a 
writ  of  trial 
issued  under 
S&4W,  4. 
C.42.  8.  17. 
He  did  not 
sign  judgment 
till  the  27  th, 
after  taxing 
costs  on  that 
day.    Held, 
that  the judg- 
ment was 
signed  regu- 
larly and  in 
time  within 
the  term 
^'forthwith*' 
in  sect.  18, 


NicRoLLs  and  Another  against  Chambbss* 

n^HIS  cause  was  trjed  before  the  under-sheriff  on 
22d  Majf^  the  fir^t  day  of  this  term,  under  a  writ 
of  trial,  pursuant  to  3  &  4  IT.  4-  c.  42.  a-  17-  The 
jury  process  ^:as  returnable  2\si  Maj/*  The  pUintiff 
having  obtained  a  yerdict»  the  costs  were  taxed,  and 
judgment  signed  on  the  ^th.  A  rule  haviiig  been 
obtained  by  Comyn iov  settiog  ^ide  the  judgoaentand 
all  subsequent  proceedings  for  imegularity  with  costs, 

Kelly  showed  cause.  As  there  was  no  certificate  on 
the  writ  of  trial  by  the  sheriff  before  whom  the  cause 
was  tried,  or  any  order  by  a  judge  that  judgment 
should  not  be  signed»,or  that  execution  ;$hou]d  be 
stayed  till  the  defendant  should,  have  had  an  oppor- 
tunity to  apply  to  the  cnujt  for  a  new  trial,  the  plaintiff 
was  entitled,  pursuant  to  s«  18.  pf?  &  ^  TFl  4«  c*,4S.  to 
sign  judgment  and  issue  executpn  at  the  time  he  did. 
No  rule  for  judgment  was  necessary*  Reg.  Gen.  HiL 
2  W.  4,  No.  67.    [Ante,  Vol  II.  p,  346.] 

Gmyn,  contri.  Sect.  18.  of  3  &,  4  IF.  4.  <:.  48. 
enacts,  that  ^t  the  return  of  any  such  writ  of  inquiry 
or  writ  of  trial  of  such  issue  or  issues  as  aforesaid, 
costs  shall  be  taxed  and  judgment  signed,  cmd  exeqUw 
issued  forthwith,  unless  such  sheriff*  pt  his  depntj, 
before  whom  such  writ  of  inquiry  may  be  executed,  or 
such  sheriff  deputy  or  judge,  before  whom  ^uch  trial 
shall  be  had,  shall  certify  under  his  hand  upon  such 
writ,  that  judgm^ent  ought  not, to  be  signed,  until  the 
defendant  shall  have  had  an  opportunity  to  apply  to  the 
court  for  a  new  inquiry  or  trial,  or  a  judge  of  any  of 
the  said  courts  shall  think  fit  to  order  that  judgment 
or  execution  shall  be  stayed  to  a  day  to  be  named  in 
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such  order,  and  the  verdict  of  such  jury  on  the  trial  of       1834. 
such  issue  or  issues  shall  be  as  valid  and  of  the  like      ^•^^^-^/ 
farce  as  a  verdict  of  «  Jury  at  nisi  prius.    The  latter   ^„j  Another 
clause  confines  the  operation  of  the  verdict  to  the  or-     ^    v- 
dinary  rule  by  which  the  losing  party  at  nisi  prius  has 
four  days  in  term  to  move  for  judgmenti  or  in  arrest  of 
judgment  ot  for  a  new  irial/before  the  plaintiff  can 
tax  costs  and  sign  judgment.    As  the  plaintiff  did  not 
avail  himself  of  the  former  part  of  the  statute,  to  have 
immediate  executibii  without  gettirig  costs,  but  waited 
tin  the  S7tfa  to  tax  the  costs,  that  ordinary  rule  applies. 
So,  though  under'  1  W.  4.  c.  7.  immediate  execution 
might  have  been  obtained,  the  costs  must  have  been 
given  up. 

BoLLAMD  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  A  verdict  obtained  on  a  trial  had  under 
this  act  doed  not  stand  in  the  same  situation  as  if 
obtained  at  nisi  pritis.  The  latter  part  of  the  section 
does  not  exclude  the  effect  of  its  earKer  words,  and  is 
quite  consistent  with  them. 

Alderson  B. — I  am  of  the  same  opinion.  '*  Forth- 
with" merely  means  that  the  plaintiff  shall  tax  his 
costs,  ^ign  jiidgment,  and  issue  execution  as  soon  as  he 
can ;  and  his  omitting  to  sign  Judgment  and  issue  exe- 
cution immediately  after  the  trial,  is  no  waiver  of  his 
powers  to  do  so  when  he  Conveniently  can,  viz.  as  soon 
us  he  can  get  the  costs  taxed. 

GvRNrr  B.  concurred. 

ftuW  discharged  with  costs  as  moved. 
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1834. 

^^^">^^^  Hammond  against  Tsoiipfi. 

After  a  de-  nPRESPASS  quare  clausuin  fregit.  Plea,  kai* 
consented  to  '^^  licence.    At  tbe  trial  a  jnror  was  withdrava 

withdrawa  ^t  the  suggestion  of  the  judge.  A  rule  had  bea 
consequently  obtained  by  Thesiger^  calling  on  the  plaintsfi^'s  attornej 
to  pay  his  own  ^  ^^to^  ^^^  ^^    j^    ^hovXA  not  pay  the  defeudanti 

costs,  It  IS  "^  ^     ^ 

too  late  to        costs  of  defending  the  action.   Tlie  defendant's  aSdavit 

^aintiff?  ^  ^  Stated,  that  the  plaintiff  had  never  in  fact  authorized 

attorney  do      the  bringing  the  action,  but,  being  illiterate,  had  been 

ofdefence  on    pi^vailed  on  by  his  attorney  to  sign  an  authority  to  sue 

the  ground  ^1,^  defendant,  without  being  informed  of  the  ohiect  and 
that  the  plain-  .  ^  ,  .         ,     ^,        «, ,     .  ,.    . 

tiff  never  nu-    intent  of  the  paper  signed.   The  amdavits  contradictiag 

to°8urthe '™     *^®  ^^^""'^  ^^^®  produced  by  Erie  on  the  other  side. 

defendant. 

Aldersok  B. —  The  first  question  is,  whether  after 
the  defendant  had  agreed  to  pay  his  own  cosls,  by 
consenting  to  withdraw  a  juror^  he  can  now  cUim  then 
frofii  another  in  the  person  of  the  plaintiff  s  attorney. 
If  the  grounds  here  stated  were  substantiated  by  tbe 
affidavits,  they  would  have  enabled  the  defendant,  bad 
he  obtained  a  verdict  on  tbe  trial,  to  apply  to  us,  in  case 
of  the  plaintifF^s  insolvency,  to  place  his  attorney  in  tbe 
room  of  the  plaintiff,  and  make  him  liable  to  the  costs 
incurred  by  the  defendant ;  but  the  defendant  has  here 
chosen  to  take  his  onn  costs  on  hiraself,  and  cannot 
now  charge  another  person  with  them.  No  instance  of 
such  an  application  is  cited ;  besides,  the  defendants 
affidavits  are  answered. 

Per  C«riaf7i.— Rule  discharged  with  costs. 
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J834. 

Lakin  and  two  Others,  Executors  of  Watson,  against 
Massie. 


writ 


''pHIS  was  an  action  against  the  maker  of  a  pronifisory  No  amend- 

note  dated  9th  April  1827,  by  three  of  the  exe-  ^^'JJi^ions 

cutors  of  the  maker.    On  4th  April  1833,  a  writ  of  will  be  per- 

summons  issued  at  suit  of  the  above  three  plaintiffi,  in  a  case 

who  afterwards  declared ;  but  on  the  defendant's  plead-  ^,^?**®.i.^®  , 

plaiutm 's  de- 
ing  in  abatement  the  nonjoinder  of  jP.  W.  the  remaining  mand  would 

executor,  a  rule  was  obtained  oalltng  on  tlie  defendant  ^^^^^'^^  ^^ 

to  show  cause  why  the  writ  of  BumnK>ti8  and  fixe  decla-  statute  of  limi« 

ration  should  not  be  amended  by  adding  the  name  of  ^^^^^' 

P.  W.  as  a  co-plaintiff.   It  appeared  fix>m  tlie  plaintiffs' 

affidavits,  that  if  the  amendment  was  not  allowed,  the 

debt  would  be  lost. 


Whaieley  showed  cause.  The  merely  stating  the 
date  of  the  note  in  the  affidavit  does  not  necessarily 
prove  that  the  debt  would  be  barred  by  the  statute  of 
limitations  if  the  amendment  is  not  made.  Besides,  the 
courts  win  not  amend  writs  of  summons. 

Watson  and  /.  UendersM  appeared  in  support  of 
the  rate. 

Pauke  B.— a  great  majority  of  the  judges  were  of 
opinion,  that  no  amendment  of  a  writ  of  summons 
should  in  any  case  be  permitted  (a).  That  rale  was 
however  deviated  from  in  the  single  instance  of  Horton 
V.  Inhabitants  of  Staniford  (6),  where  this  court  allowed 
such  an  amendment,  on  the  ground  that  if  the  general 
irule  was  adhered  to,  the  plaintiff's  remedy  would  be 
barred  by  the  operation  of  the  statute  of  limitations. 

(<>)  And  sec  Barker  v.  Wecdon,  post.  (6)  Antf,  Vol.  III.  8f)R. 


Lakin 

and  Otfiers 

V. 

Massic. 
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As  that. case  is  precisely  in  pointy  thiB  writ  may  he 
amended  as  falling  withio  the  only  exception  to  the  rate 
on  the  subject. 

.  BoLLAMD  B. — In  the  oase  oited,  Mr.  Baron  J3«ry(ry 
in  giving  judgment,  puts  oases  where  even  in  penal  ae> 
tiohs  amendments  have  been  permitted  oa  the  groaaA 
that  tlie  party  would  otherwise  be  too  late  to  eonmence 
a  ffeshactioii<    > 


Alderson  Bw — The  >  ease  died  being  a  dialMact  an- 

thorityi  the  rule  should  be  made  abaohite. 


GURNXY  B^  cononnredt 


Rideab8okite<a). 


MSS.  «nd  Barkir  v,  Weedan,  post,  860. 


Patmore  against  Colburn. 

A  previous         A  SSUMPSIT  on  two  agreements^  the  first,  dated 

bf  dX^i^Jiined     '     ®*th  ^^9  **S1 ,  WHS  as  foHows  c 

bvn  Inter  one       a  Memotandum  of  an  agneenient  made  tWs  day,  be^ 

which  IS  ne-  •  °  "' 

cessarily  in-      tween  P.  G.  Patmore  on  the  one  part,  and  H.  CMmm 

consistent  with  ^^  ^i^^  ^*,Ua,-wv*.* 

it  in  effect,      on  the  Other  part.     

thoutih  not 

contniniug  any  express  stipalntionin  tenns  forsosapersediog  it.  On  ^8ih  Hoy  19SI| 
plaintiff  agreed  with  defendant  for  twelve  months  for  the  i^erformanee  of  vanous 
iiternry  works  to  be  thereafter  indicated  by  the  defendant;  4iif  pbiiQU6r  to  reoeirB 
from  the  defendant  for  the  same  six  guineas  x\  week,  and  not  to  be  at  liberty  daring 
the  above  twelve  months  to  engage  In  any  pubHcat^ti'sdnTlat*  to  tfiJit-  of"  llie  Court 
.TournaP'  mentioned  in  the  Sf^reenieat.  £|y  agreemmU  between  iliesvnc.|ii|nft%ilsttd 
14th  October  183  J,  the  plaintiff  agreed  to  take  on  himself  the  various  duties  of  editing 
the  puhlication  called  <*TIm  Cburt  Journal,"  reeioed  lo<be  tten  the  entire  prapeityiS' 
the  defendant,  and  to  devote  a//  his  time  and  attention  to  the  same,  except  the  honn 
he  had  already  enga^i^ed  to  devote  on  Saturdays  and  Mondays  to  superintendii^  a 
paper  named.  The  defendant  was  to  pay  the  plaiotiif  10/.  a  week:  Hdd,. tiiat  the 
first  agreement  %vn9  superseded  by  the  second,  so  thi^  the  plaintiff  coald  not  i 
on  the  latter  after  the  second  came  into  operation. 


IN  THE  Fourth  Year  op  WILLIAM  IV.  841 

**  The  said  Mr.  Patmore  agrees  to  enter  into  an  agree*  I834>. 
xnent  for  twelve  months,  with  tiie  said  Mr.  CoUmm^  for  ^^'^'^ 
the  performance  of  various  literary  works  to 'be  here-  «. 

after  indicated  by  the  said  Mr.  Colbum.  toL.uaK. 

*'  The  said  Mr.  P^more  to  receive  from  the  said 
Mr.  Coliufm  for  the  said  HCeravy  labours,  die  sum  of 
six  guineas  per  week. 

^*  Should '  any-  difference  of  opinion  arise  as  to 
Mr.  Paimore's  performing  his  present  eDgmgcment  to 
the  full  extent,  the  matter  to  be  referred  to  two  indif- 
ferent literary  persons^  one  to  be  named  by  each  party, 
whose  award  isto  be  fihaL 

"  If  is  further  agreed  between  the  said  parties,  that 
Mr.  Patmore  having  been  connected  with  the  Cauri 
Journal^  shaU  noti  during  the  above  period  of  twelve 
months,  engage  in  any  other  similar  publication ;  but 
that  at  the  end  of  six  months  from  the  present  date, 
he  shall  be  at  liberty  to  purchase  such  share  of  the 
journal  as  may  hereafter  be  agreed  upon,  at  the  pre* 
sent  estimated  value  of  5000/.  for  the  whole  property ; 
such  share  not  to  be  less  than  one  fifth  of  the  whole. 

**  It  is  also  finally  agreed,  that  Mr.  Paimare  shall 
abandon^  all  hostile  proceedinga  against  Mr.  OoUuKHi 
and  that  Mr.  Colbum^  ^o  his  part^  shall  abandon  all 
pecuniary  «laiis»  on'  Mr.  Faimore  up  to.  the  pr^esent 
period.*'  ^'  :  '. 

(Signed  by  plaintiff  and.  dofemdant) 

The  second  agreement,  dated  14th  October  1831| 
was  in  these  words : 

"  This  agreement  is  made  this  day  between  JET.  CoU 
hum  of  New  BurBngton  Street^  publisher,  of  the  one 
part,  and  P.  G.  Patmore,  of  Craven  Hill,  gent.,  of  the 
other  part. 

''  The  said  P.  G.  Patmore  hereby  agrees,  on  or 
before  the  12th  day  of  November  next,  to  take  upon 
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Ii34.  Umelf  the  viriotts  <kities  of  editing  die  |NiUicilioo 
caUed  the  Cauri  Jmurjml,  nam  the  €iiliire  fuoperty  U 
thmwmiiiH.  Cbttam,  to  devote  all  his  time  Md  attai' 
tion  to  the  sanie,  save  Aod  eisept  the  boim  be  bu 
'i'^^f  engaged  to  devote  to  tlM  Cmmip  Press;  and 
which  hours  am  not  tolie  Inoteased  hejoad  those  at 
present  required  on  the  Saiurdajf  and  Momtksff  in  eadi 
weeki  so  tlMt  di^  riMll  i»ot  inteifene  waA  tbe  tisie  and 
attesCion  nooeeaarjr  to  be  given  to  the  QmH  Jomrmi: 
amd  the  said  P.  <?.  Pmimere  hunaby  aindoitaUs  the 
literary  Biaiiageneiit  of  the  Cmri  J^urmal,  and  to  pn- 
pare  for  the  press  all  articles  bdlongMBg  theiieto«  ts  die 
best  of  has  ability  laod  to  the  MtisfaotiM  of  4he  said 
H,  Colbum^  to  write  tn  die  Aswrage  aoioctgjuaal  artiek 
apaeUy ;  .also  the  lesrievs  mad  adieks  of  faaUra^  mm^ 
fiteratam^  Jiae  diMaa,  fino  arts,  djgoftt  of  political 
eventsi to seleot  firom  other  joumals  aH  that  maybe 
fiaund  enife^e  iisr  ^ho  pi^^as  of  lih^Catiri  J^mnalk  ss^ 
ycrally  to  ooatribttte,  to  the  aHaiftat  of  has  povM  to 
the  iwtoiest  and  anceeas  of  ibe  said  joufoaL 

''That  Ibe  said  JBT.  C^iftwna  dhall  pay  to  the  said 
P.  *G.  Psiimore  tor  such  editing*  iiiaiaagement»  sod 
writings^  at  die  rate  of  lOL  per  week»  ioquatteilir  pay- 


^  That  aotidpntkg  ihe  succeasfid  saault  aadessr- 
tions  of  the  said  P.  G.  Paimore  in  favour  of  the  ssM 
jonrtial,  this  agreement  is  entered  into  between  the 
parties,  in  full  confidence  \)f  its  becoming  a  permaneot 
one^  although  it' is  for  the  poeaeot  a^ee4  iipeOi<tbat  k 
shall  be  legally  Unding  for  one  year*  and  aid)i|ect  at 
that  period  or  angp  more  namote  onc^  tohe  temiiisted 
by  either  tparty^  on  gering  three  months'  notice  to  ibe 
odier. 

«'  That  widi  a  view  to  render  still  more  penmiB^ 
die  interest  of  the  said  P.  G.  Paimore  in  the  mi 
journals  it  is  hereby  agreedi   that  on  or  before  tbe 
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ex  piration  of  the  said  year,  or  at  any  aubaeqaeait  period,       19SL 
whilst  he  remains  editor  on  account  of  the  said  H.  Col- 
bnm,  that  the  said  P.  G.  PHmare  riiaH  have  the  op-     '^'vT 
ttoii  of  ptnrchasing  a  quaiter  share  of  the  said  joiinial     0«**"**- 
at  the   present   estisitled   ptioe  of  1000f.|  wh«tevct 
higher  vahe  it  nay  he  of  at  sabh  fiilNnre  period. 

**  It  is  also  hereby  ex|Nressly  agreed  vpan^  that  poK- 
tical  controversy  and  party  politics  shdH  foriB  no  pait 
of  the  said  journal,  ii4tho«t  the  eoiwent  of  die  ssid 
M.  Chttmm,  and  the  most  perfe(!t  impartiality  be 
adopted  in  the  literary  smd  criticiil  departments. 

^'  It  is  also  hereby  agreedi  that  the  free  admissiea 
of  the  theatres  and  «lher  public  pboes  of  aoMsemeiit^ 
aTid  all  booksj  prints,  and  publications  stfiit  for  the  pur* 
pose  ef  reviewing,  shall  be  equally  ^hWded  between  the 
said  parties,  for  their  mutual  tise  end  convenienoe." 
(Signed  t^  Ihe  plaint  and  >defendaift.) 
The  breach  of  the  first  afgreementwas  asa^edto 
be  the  not  psyiftg  the  plaintiff  six  guineas  a*wedc  daring 
the  twelve  weeks.    The  breach  of  the  seecmd,  was  the 
non-payttietft  of  the  10/.  a  we^k,  «nd  the  disehatglng 
the  plaintiff  f^om  his  omployment  tm^er  *it  wMiout  pro* 
per  notice:  Plea,  non  asdampsit.    ^Hie partacuhnrs ^>f 
demand  were  for  sums  <:laimed  to  be  due  on  the  'two 
agreements,  without  any  elaim  on  a  qnmtmn  aierait. 
At  ^he  trial  before  Vimgkan  B.  at  the  MiddhsBx  ait- 
tings  after  Hilary  term,  it  appeaffed  that  if  the  'first 
cMtractiras  superseded  by  «be  second,  the  defendmit 
wontd  owe  notliing  to  the  plaintiff.    The  plaialiff  had 
been  paid  at  the  nrdte  of  aix  guiaees  'a  week  firom  the 
dale  of  the  first  ^own  to  that  of  die  sooond  agfeameat, 
and  ten  gtiineas  a  weak  nfter  the  ktter  >data.    The 
plaintiff  had  a  verdict  for  the  sums  claimed  on  both 
agreements,  eubject  to  leave  to  more  to^enter  a  (nonsuit 
on  the  above  point. 
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18S4.  FoUeti  having  obtained  a  rule  accordingly, 


V.  X^e  and  Peiersdorff  showed  cause.    The  terms  of 

CoLBURH.     ^ijg  agreement  of  28th  May  1831,  show  that  it  was 
binding  on  the  defendant  for  twelve  months  cerUio; 
nothing  appears  on  the  second  agreement  to  show  it 
superseded  thereby,  before  that  time  elapsed.    The 
defendant  having  engaged  to  eniploy  the  plaintiff  lor 
twelve  months  certain  at  six  guineas  a  week,  the  pldntiff 
agreed  that  he  would  not  '^  during  the  above-mentioDed 
period  of  twelve  months,  engage  in  any  other  simOai 
publication."    That  was  the  chief  object  of  the  defend- 
ant's contract ;  therefore  if  the  plaintiff  is  not  entitled 
to  be  paid  by  the  defendant  during  tlie  time  that  he 
engaged  not  to  enter  on  any  other  similar  und^rtakiDg, 
he  will  have  been  debarred  of  obtaining  his  livelihood 
during  that  time.    It  is  not  disputed  that  the  work  was 
done  properly  under  the  first  ajgreement,  or  that  the  de- 
fendant has  been  ready  and  willtilg  to  discharge  hl^  part 
of  the  agreement  for  the  twelve  months ;  and  if  so,  then, 
though  not  called  on  to  do  so,  he  may  recover  for  the 
whole  time,  GandaU  v.  Poniigny(a).    [Akterson  B. 
By  the  second  agreement,  the  terms  of'the  Contract  were 
changed.    Can  you  say  that  both  agreements'  are  in 
force  at  the  same  iimef]  The  second  agreement  is  not 
inconsistent  with  the  firdt ;  for  thougli  1)y  it  tlie  whole 
of  the  plaintilf '5  time  is  to  be  devoted'  to  the  duties  of 
editing  the  Ghsri  Journal,  with  the  exception  of  cer* 
tain  hours  required  for  the  Coitniy  Press;  nni  no  time 
is  excepted  for  performing  the  plaintiff's  duties  under 
the  first  agreement,  that  was  unnecessai^,'  it  having 
beetl  expressly  stipulated  for  already  by  that  in$fni- 
ment.    [Aldefson  B.  By  the  secoiid  agreement  he  is 
to  devote  oZ?  his  time  to  the  Court  Journal,  except  iht 

(a)  4  Oifii^  Sr5  i  H  Sttrk,  C.I^.P.  I98«  3*  C.  icmmKd  in  CtUiu  r. 
PHcfj  5  Bing,  13S.   See  an^,  6<ll(k 


IN  THE  Fourth  Ybaii  op  WILLIAM  !¥•  845 

hours  he  bestows  on  the  County  Press.    Then  what       1834t 

time  has  he  t9  jrive  to  perform  the  literary  hibour  m^q-     ^^^""^^ 

tioned^in  the  first  agr^^ent  ?]   "  J^ill  his  time/*  means  v, 

all  that  is  necessary  to  conduct  the  Court  Journal  well,      Colbobw, 

and  does  not  prevent  him  from  using  extra  exertion  to 

do  Qther  work.    [Lord  Lyndhurst.  The  many  de^^rees 

of  oiQrit  in  conduct],ng  a  publication,  e.g.  well,  better, 

or  extremely  ^ell,  might  generate  a  perpetual  contest 

whether  the  work  was  properly  done  or  not.    The 

best  security  that  the  defendant  could  take  foir  its  due 

execution,  wi^uld  be  that  pf  stipulating  for  the  editor's 

whole   time,  so,  as  to  prevent  his  mind  from  being 

distracted  by  other  publications)  and  to  concentrate 

his  taste  and  energies  on  the  single  object  of  the  Court 

Joumal^l     The  time  occttpied  by  literary  labour  must 

vary  i|CCordii\g,  to  (he  way  in  which  it  is  executed. 

Now  tlii^  agreement  stipuUtes  for  the  whole  time  to 

be  so  employed  by  the  plaintiff;  nothing  in  the  second 

agreement  preventfid  his  doing  othei;  work  by  extrii 

exertion.    What  hours  of  the  twenty-four  are  to  be 

considered  for  this  purpose^  as  "  all  a  man*s  time  ?'* 

[Lor4  Lyndhurst  C.  B.  If  I  engage  a  tutor  to  devote 

bis  whole  time  to  the  educating  my  child,  ai^  he  takes 

another^  ,v^ht,  I  i)0t  compla^  of  his  doing  .^q^  9f\i 

would.;t  be  any  answer  to  s^ty  tha^  ipy  child  was  pro* 

perly  educated  ?]  It  was  then  contended^  t^at  th^  909^ 

duct  of  the  df^fepdant  in  .calling  on  th^  plaintiff  sinqe  ; 

the  date.of  the^siQCond  agr^emen^  to  perform.  3€;ryic^8 

notinciud^.in  i^  showed  that  it  was  never  intended 

that  tbQ  fir^^t  agreement  should  be  super9e4ed.    [X4ord 

LyndfyirsiQ^B.,  The  defi^ndi^nt  .migl^t  have  ^aive^., 

the  secop4  ^gre^ement  as  to  those  'particular  matters ; 

but  there  is  no  evidence  to^  show  that  he  galled  on  the 

plaintiff  to  perform  them,   in   reference  to  the  first 

agreement,  or  that  they  were  done  while  it  ooBtimied 

to  exbt.    Those  services  might  have  been  the  subject 
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of  a  quantum  meruiti  had  not  the  particulars  of  de- 
mand  distinctly  marshalled  the  items  of  the  plaintiff's 
V,  demand  under  the  two  agreements  only.] 

CoLBDRir. 

FoUett  and  CowUng  in  support  of  the  rule,  weie 
stopped  by  the  court. 

Lord  Lykdhurst  C.  B. — If  the  second  agreement 
of  14th  October  1831  superseded  the  first  of  the 
28th  May  in  that  year,  it  was  proved  that  the  plaintiff 
had  been  paid  down  to  the  first  of  those  dates,  accord- 
ing  to  the  first  agreement.  If  the  first  agreement  was 
not  so  superseded,  the  plalntifi^  would  be  entitled  to 
retain  bis  verdict.  The  only  question  then  is,  whether 
the  first  agreement  was  !n  force  after  the  date  of  the 
second  ?  I  am  of  opinion  that  it  was  not ;  and  that  it 
was  constructively  put  an  end  to  by  the  second  agree- 
ment, the  stipulations  of  which  are  so  totally  incon- 
sistent with  those  of  the  fi)rmer  in  many  respects,  that 
it  could  not  itself  be  operative  if  the  first  still  con- 
tinued. 

fioLLAND  B. — A  material  difference  between  the 
two  agreements  appears  in  the  improved  terms  Ofider 
which  the  second  leaves  it  open  to  the  pkinttflT  Co 
purchase  a  share  in  the  Couri  Journal:  nor  did  the 
first  agreement  sttpnlate  for  the  whole  of  the  plaintMT's 
tin^,  or  except  atiy  hours  for  his  superintending  the 
County  Press.  On  the  whole  it  appears,  that  the  first 
contract  was  intended  to  be  put  an  end  to  when  the 
second  began  to  be  acted  on. 

Aldersom  B. — The  second  agreement  was  olearly 
inconsistent  with  the  first.  The  effect  of  the  first 
agreement  was,  that  the  plaintiff^  should  give  as  modi 
of  his  time  as  should  be  requisite  to  perform  various 
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literary  works  to  be  indicated  by  the  defendant.     But        IS34. 
by  the  second  he  agreed  to  devote  to  the  various  dutiea      ^*^s^^^ 
of  editing  the  Court  Journal^  all  bis  time  and  attention^      Patmobe 
except  certain  fixed  hours  reserved  for  labour  at  the     Colburk. 
County  Press,    Now  that  undertaking  is  evidently  in- 
consistent with  the  existence  of  the  first;  for  *'  all  his 
time  "  must  include  that  portion  of  it  which  was  stipu* 
lated  to  be  employed  in  literary  labours,  to  be  indicated 
under  the  first  agreement.    The  second   agreement 
binds  the  plaintiff*  to  devote  to  the  Court  Journal  all 
the  time  which  he  gives  to  literary  work  ;  and  with  one 
exception  excludes  all  other  kinds  of  literary  labour. 

GuRNEY  B. — The  different  rates  of  valuation  of  a 
share  in  the  Court  Journal  which  are  presented  by  the 
two  agreements,  are  strong  evidence  that  the  second 
was  intended  to  supersede  the  first. 

Rule  absolute  to  enter  a  nonsuit. 


SiGGERs  against  Lewis. 

A  SSUMPSIT  against  the  defendant  as  indorser  of  a  In  assumpsit 
bill  of  exchange.     Plea,  that  the  action  was  com-,  jj^*  gainst 
menced  before  a  reasonable  time  had  elapsed  for  the  ^^  indoreer 
defendant  to  pay  the  bill,  after  notice  to  hira  of  non-  exchange,  it  is 
payment.  Demurrer  and  joinder.   The  Court  called  on  ^^^  Pj**  ^^ 

action  was 

C?i/iwrffc««i^supportof  the  plea.  The  implied  contntct  ^fo^^a^ct- 
of  the  defendant  is  to  pay  in  a  reasonable  time  after  sonable  time 

notice  to  him  of  the  non-payment  by  the  acceptor.  fortheXfend- 

ant  to  pay  the 
bill,  after  notice  to  him  of  tl>e  non-payment ;  for  the  cause  of  action  accrued  against 
die  defendant  immedintety  on  his  receiving  the  notice  of  dishonour. 

Qtkrre,  if  a  tender  prompdy  made  within  a  reasonable  time  after  such  notice 
received,  would  be  a  defence  to  an  action  even  for  nominal  damages  only  for  non- 
payment in  the  interim  ? 
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1884.        Walker  v.  Bamesifl)  decided,  that  die  drawer  of  a 
^"  bill  is  only  bound  to  pay  it  within  a  reasonable  tiiDe 

V.  after  receiving  notice  of  its  dishonor ;  and  that  a  tender 

Lewis.  ^^  y^^^  ^^  ^^^^  ^^^  ^^^  ^1^^  ^^  which  he  received  no- 
tice of  the  dishonor,  was  in  time  to  prevent  the  holder 
from  recovering  damages  for  the  non-payment  in  the 
interim  between  the  notice  of  dishonor  and  such  tenda-. 
For  if  it  had  been  considered  that  any  cause  of  actioa 
had  accrued  by  the  breach  of  any  contract  before  the 
tender,  the  plaintiff  in  Walker  v.  Barnes  must  have 
recovered  nominal  damages,  as  in  Hume  v.  Pepioe  (i\ 
where  the  holder  of  a  bill  was  held  entitled  to  recover 
ncHninal  damages  against  the  acceptor*  notwithstanding 
a  tender  had  been  made  after  the  day  of  payment. 
The  question  here  is,  whether  the  plaintiff,  when  be 
commenced  his  action,  had  a  good  cause  of  action,  or 
whether  he  had  any.  good  cause  of  action  till  a  reason- 
able time  elapsed  after  the  defendant,  the  drawer,  had 
notice  of  dishonor ;  where,  as  in  this  case,  the  law  implies 
'  a  contract  by  a  defendant,  it  always  allows  a  reasonable 

time  for  its  performance.  [Alderson  B.  You  would 
argue  that  a  declaration  against  a  drawer  or  indorser, 
instead  of  merely  alleging  ''  that  the  acceptor  did  not 
pay  the  bill,  though  presented  to  him  on  the  day  when 
it  became  due,  of  all  which  the  defendant  then  and  there 
had  notice,**  ought  to  go  on  and  allege  that  *'  although 
a  reasonable  time  has  elapsed  after  the  notice  to  the 
defendant  of  the  non-payment  of  the  bill,  yet  he  hath 
not  paid  the  same ;  but  there  is  no  instance  of  such  a 
declaration.  The  cause  of  action  is  the  non-payment 
to  the  plaintiff  on  request,  and  not,  as  argued,  the  non- 
payment after  a  reasonable  time  had  elapsed  after 
notice  of  non*>payment.] 

Lord  Lyndh^rst  C.  B. — In  Walker  v.  Barnes,  the 

(a)  5  Ttunt.  t40  -,  1  Manh.  36.  (h)  8  Cut,  168. 
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defendant  tendered  as  soon  as  possible  after  he  received       I8S4, 
notice  of  the  dishonor.    There  appears  to  have  been  a 
kind   of  compromise  in  that,  case,   the  chief  justice 
having  said  no  jury  would  give  the  plaintiff  a  farthing 
damages.    Now  the  contract  of  the  drawer  is,  that  the 
drawee  will  accept  and  pay  the  bill.    Till  the  drawer 
has  notice  of  the  drawee's  default  he  is  not  liable  to 
any  actionj  but  he  is  liable  to  an  action  immediately  on 
receiving  such  notice,  unless  the  money  be  then  paid. 
If  after  the  notice  to  the  drawer,  and  before  a  writ 
actually  issued  against  him,  he  promptly  and  directly 
makes  a  tender,  that,  according  to   Walker  v.  Barnes, 
may  he  a  defence  (a).      It  is  not  unfrequent  that  a 
plaintiff,  by  suing  out  writs  immediately  a  cause  of  action 
arises  on  a  bill,  estops  the  parties  to  it  from  all  re- 
medy, except  by  coming  to  a  judge  to  stay  proceedings. 

BoLLAKD  B.  concurred* 

Alderson  B* — If  a  drawer  should  make  a  tender, 
or  pay  within  a  reasonable  time  after  the  defendant  has 
received  notice  of  the  dishonor,  and  before  action  com- 
menced against  him  by  issuing  a  writ  (&),  that  tender 
or  payment  might  perhaps  be  pleaded,  as  having  been 
done  within  that  reasonable  time.  That  would  be 
acting  on  the  principle  of  Walker  v.  Barnes.  Assuming 
it  to  be  a  sound  decision,  it  only  establishes  that  tender 
in  a  reasonable  time  (24  hours)  after  receiving  notice  is 
a  payment  on  the  notice.  The  plea  does  not  state  that 
the  action  had  not  accrued,  but  that  it  was  commenced 
before  a  reasonable  time  had  elapsed. 

Gurnet  B.  concurred. 

Mansel  was  to  have  supported  the  demurrer. 

(a)  And  see  Huim  ▼.  Veplfie,  8  Eost,  170.  contra,  per  Lord  Elkitbatwigh. 
HttKn  T.  GnfitU,  5  B.  &  Aid.  620.  tmb.  ace. ;  and  see  1  Sannd.  53.  h,  n. 
Cb)  Seeillsrim  ▼.  Undmhill,  ante^VoI.  UL  4?7;  Thompum  w.Dieat,  id.  823. 
VOL.  IV.  3  K 
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18S4. 

Warrbn  against  Waresk. 

A  letter  i^ ASE  for  a  libel  contained  in  a  letter.    Plea:  ge- 

wncten  by  the  \^  .••*•        ^      -,       -r  m 

defendant  and  neral  issue.     At  the  tnal  before  Gaselee  J.  at  the 

iXl'wM^  *  last  assizes  for  Essex,  the  letter  m  question  was  pro- 
dated  in  duced  with  the  seal  broken,  and  the  Colchester  post- 
Seio  a  ma*  on  it-  I*  bore  date  at  H.  house  in  Essex,  and 
person  in        ^gg  proved  to  be  in  the  defendant's  writing,  addressed 

Scotiand.  It  *^  4  1'  u  *u  r 
was  proved  to  to  a  person  m  AyTshire,  who  was  the  manager  of  pro- 
have  been  in  ^^  i„  ^YAch  the  plaintiff  and  defendant  (brothers) 
post  office,  were  mterestedj  and  about  which  there  bad  been  litiga- 
befng  marked  ^^^*  ^'  principally  concerned  that  property^  but  in 
there,  to  have  one  passage  charged  the  plaintiff  with  tyrannizing  over 
warded'^o  ^^  mother  and  aunt,  the  writer  stating  that  be  thought 
Jjmdon  on  its  j^  necessary  to  explain  why  he  was  opposed  to  the  de- 
land.  It  was  fendant.  The  Colchester  postmaster  proved  the  raoeipt 
produced  at  f^y^^  ^^^^  ^^  Cokhester  from  Hawhsley,  the  Coldes- 

the  tnal,  with  ^  ^  ^  ^' 

proper  post-     ter  postman,  and  his  own  writing  the  amount  of  postage 

wi^th  the "eal  ^^  ^*'  ^^^  ^^^^  '*  ^^  forwarded  to  London,  on  its  road 

broken,  but  to  Scotland.      The  person  to  whom  the  letter  was 

party  to  ^  directed  was  not  called  to  prove  its  receipt.     The  de* 

whom  it  was  fendant's  counsel  objected,  first,  that  a  publicadon  in 

addressed.  «•  -       i  i  i  ««        «        . 

Held  sufficient  Essex  was  not  sufficiently  proved ;  and  secondly,  that  it 

^viden^^of  a  ^*^  *  privileged  communication.    The  learned  jadge 

publication  in  held  that  the  putting  a  letter  into  the  post  in  JSIssex, 

^h  *°  ^^^  ^^  receipt  by  the  party,  was  evidence  of  a  publica- 

had  reached  tion  in  Essex.    The  plaintiff  had  a  verdict  for  one 

Scotland.  shilling  damages,  subject  to  leave  to  move  to  enter  a 

A  letter  to    nonsuit,  first,  on  the  ground  that  there  was  no  proof  of 
the  manager  j  »  o  r 

of  a  property    publication  in  JSssex  ;  and  secondly,  that  if  there  was, 

ihS'Ko'tiff  »t  »"  *  privileged  communication. 

and  defendant 

were  jointly  interested,  relating  principally  to  tlie  property,  and  the  plaintiif's  ooq- 
duct  respecting  it,  but  also  contained  a  passage  reflecting  on  his  conduct  to  \m 
mother  and  aunt : — Held,  that  the  latter  part  could  not  be  pri? il^ed  as  a  confideiK 
tial  communication, 


WAftMll» 
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A  rub  having  been  obtained  by  PlaU  ftccoMing  lb       18S4i 
tbe  leave  iEwenred)  ^tT'^ 

WAitafiir 
Spankte  Betjt  showed  cause.  First,  tbere  was  evt-  ^^  J|;^ 
deface  fbt  the  jury  of  publication,  [Parke  B.  The 
ph)dUttion  of  a  letter  with  the  seal  broketi,  and  the 
postmark  on  it,  is  strdng  primi  facie  evidetide  that 
it  had  bden  teceited  by  the  peirson  to  whom  ik  wa^ 
directed]  Secbtldly)  thechai'ge  against  the plaintltf,  df 
tyfantty  oveir  hi^  mother  and  aunt.  Was  not  a  privileged 
communication. 

Piatt  and  Channell  contra.  There  was  no  evidence 
that  the  letter  was  received  in  Scotland  by  the  party 
to  whom  it  was  addressed,  or  how  it  reached  the  plain- 
tiff's hands.  But  if  there  was  primi  facie  evidence, 
the  judge  should  not  have  treated  the  receipt  of  the 
letter  as  conclusively  proved,  but  should  have  left  it  to 
the  jury  t9  nay  Whether  the  party  received  it  or  not. 
Secondly,  the  judge  never  left  it  to  the  jury  to  say 
Whether  it  was  a  privileged  communicatloii  bt  iiot. 
KoW  its  terms  show  it  to  have  been  Written  in  answer 
to  one  addressed  to  the  writer,  respecting  the  property 
in  which  the  plaintiff  and  defendant  were  jointly  in« 
terested ;  Macdaugall  v.  Claridge  (a).  That  was  clearly 
cortfidehtial  and  a  privileged  communication^  unless  the 
plaintiff  could  have  proved  express  malice. 

^ABKB  B. — ^Primi  faeie  evidence  is  sufficient  fbr  a 
jUi^  till  the  contrary  be  proved.  Now  the  sending  a 
letter  by  the  post  is  ptimft  facie  evidence  that  It  Was 
forwarded  according  to  its  direction,  and  that  the  per-* 
son  Id  Whom  it  Was  addressed  deceived  it  in  due  course 
of  post  (&)«    The  only  question  is,  whether  that  part  of 

(a)  1  Camp.  i67,  and  see  Tix^ood  ▼  Spyringt  aHiej  58tk 
(»)  dkt  Jinc  ^.  WilAiM,  t  Campb.  ^6;  H^v.  WaUm,  i  Cam)),  ii^ ; 
B§x  ▼.  BurdHt,  4  B.  &  Aid.  95  j  Res  v.  Johnson,  7  East.  66 ;  Abby  ▼.  LUl, 
2  bUig.  599  ;  jRea;  ▼•  Plumer,  Russ.  k  ky.  C.  C.  1. 164  ;  and  FiiUher  v^ 
Araddyll,  cor.  Holwyd  3,  Lane,  1823.  S  Stark.  £r.  466.  n. 
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18S4. 


the  letter  not .  respecting  the  property  in  which  (he 
parties  were  jointly  interested  conld  be  considered  pri- 
vileged. Now  though  it  might  be  privileged  as  ooo- 
fidential  so  far  as  it  respected  their  common  property, 
it  must  be  held  to  be  gratuitous  as  fisur  as  related  to  the 
plaintiff's  alleged  conduct  to  his  mother  and  aont.  The 
manager  of  the  Ayrshire  estate  could  have  no  coocera 
in  that.  As  to  the  judge's  certifying  to  deprive  the 
plaintiff  of  costs,  we  have  no  power  to  control  his 
discretion  on  that  subject. 


The  other  barons  concurred. 


Rule  disdiarged. 


Doe  dem.  Lewis  against  Earl  Cawdor. 


Land  belong-    ^^JECTMENT  for  a  piece  of  land  on  which  a 

Iw^^  ^r^hA  sroelting-house  and  furnace  had  been  erected  near 

lessor  of  the 

plaintiff  bad  been  held  by  his  leave,  and  under  him,  by  the  father  of  the  de&odaot, 
from  IBIS  to  bis  death  in  1831,  on  an  understanding  that  a  lease  was  to  be  granted. 
After  that  event  the  land  remained  in  possession  of  the  defendant  till  the  death  of 
the  fother  of  the  lessor  of  the  plaintiff  in  1839,  and  from  that  time  till  the  eiectmeot 
delivered.  No  plaim  or  payment  of  rent  or  acknowledgment  of  tenancy  by  either 
the  defendant  or  his  father  was  shown.  No  demand  of  the  possession  ft ona  the  de- 
fendant was  shown ;  but  in  order  to  show  that  the  defendant  had  determined  the 
tenancy  by  disclaimer,  the  lessor  of  the  plaintiff  put  in  a  letter  from  the  defendant  and 
two  more  from  his  agents.  In  the  first,  the  defendant  stated,  that  the  fiticta  doc  bcin| 
within  his  knowledge,  he  had  referred  them  to  his  solicitors,  and  had  rec^aested  them 
to  communicate  with  the  lessor  of  the  plaintiff.  The  second  letter  to  him  fitiin  the 
solicitors  ran  thus : — The  defendant  has  given  us  a  letter  from  yoa  on  the  sal»ject  of 
some  ground  you  state  to  have  been  let  by  your  father  in  181 1,  and  which  has  ever 
aince  been  in  the  possession  of  his  lordship's  family.  We  will  thank  you  to  let  as 
have  the  proofs  that  it  was  not  the  late  ioni's  own.  The  other  letter  from  one  of  the 
solicitors  requested  further  information  as  to  the  late  Mr.  Lewit  having  a  ri^t  to  lee 
the  ground  to  £arl  C.  Held,  that  those  letters  did  not  amount  to  a  disclaimer, 
and  that  if  they  did,  \hty  would  not  be  sufficient  for  that  purpose,  being  wiitteo  afbr 
the  day  of  the  demise  laid  in  the  declaration. 

The  letter  of  the  defendant  did  not  authorize  his  solicitor  to  bind  him  by  any 
disclaimer. 

Semble^  If  an  admission  of  a  disclaimer  is  made  after  the  day  of  the  demise,  it 
must  recognise  a  disclaimer  as  having  been  made  antecedent  to  that  day,  or  it  will 
not  determine  a  tenancy. 
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UameUy  in  Glamorganshire.    The  day  of  the  demise       1834. 

was  laid  2d  of  March  1830.    The  venue  had  been      ""^^ 

changed  to  the  county  of  Carmarthen,  and  at  the  last  9. 

summer  assizes  for  that  county,  it  was  opened  by  the  ^"^  Cawdob. 

counsel  for  the  lessor  of  the  plaintiff,  that  in  181S  his 

&ther,  then  solicitor  and  confidential  agent  to  the 

defendant's  fiither,  the  late  Earl  Cawdor,  suffered  the 

latter  to  erect  works  for  smelting  lead,  at  the  expense 

of  800i.,  on  a  little  piece  of  waste  land  called  the  Hook, . 

being  a  "  pill"  of  land  reached  by  high  tide,  which 

adjoined  to,  and,  as  they  stated,  was  part  of  Penrhos 

farm,  the  agent's  property,  on  the  understanding  that 

a  lease  was  to  be  granted  to  the  earl  on  terms  to  be 

afterwards  settied.    The  late  earl  died  in  1821,  and  no 

such  lease  was  ever  granted  to  him ;  but  the  smelting 

works  were  abandoned  in  a  few  years  after  they  were 

built,  and  were  afterwards  let  by  the  late  Mr.  Lewis, 

as  Lord  Cawdor^s  agent,  to  Messrs.  Waddle,  who  had 

paid  rent  to  Lord  Cawdor.    Mr.  Lewis,  the  agent,  died 

m  1829.  No  rent  paid  to  him,  claim  of  rent  by  him,  or 

acknowledgment  of  his  right  by  either  earl  appeared,  but 

it  was  set  up  that  the  rent  of  a  field  of  Lord  Cawdor's, 

occupied  by  his  agent,  had  been  set  off  against  the  rent 

due  from  Lord  Cawdor  for  the  Hook.    In  1830,  his 

son  and  heir^  the  lessor  of  the  plaintifl^  apptied  to  Lord 

Cawdor  requestuig  a  setdement  of  the  terms  on  which 

the  land  in  question  was  to  be  held  of  him  by  Lord 

Cawdor.  -  The  following  letters  were  then  produced 

for  the  lessor  to  show  a  disclaimer  by  the  defendant. 

**  Orospenor  Square,  3d  March  1830. 

*'  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter 
on  the  subject  of  the  lead  works  at  UaneUy.  As  the 
circumstances  mentioned  in  it  are  not  within  my  know- 
ledge, I  have  placed  it  in  the  hands  of  Messrs.  Farrer^ 
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\99^      Wi4  b^v^  requ^«|e4  tbem  to  take  m  emr^  c^fiortaailT 


j^  «C  gOiMAiiiHMtVig  with  y w. 

^^  X)ffM<fZ,iNMeflq.  (Sligiied)  CbMbir." 

'*  air«— SavI  OiKHftr  hiM  gmn  ua  a  fetter  firam  job 
M  tl^o  8u)ve<:t  of  some  gvouod  you  state  to  k»ve  ken 
lit  l^jF  t)ie  late  MvtXtfim  in  ISU.  ^  wbioh  hu  ever 
iince  baeo  iq  possession  of  bis  loipdship's  fiMwly  $  «c 
viU  tbank  you  to  let  ua  have  the  iMoofe  that  it  was  mc 
the  bte  lard's  own,  as  you  are  aw«Ke  that  the  swijwit 
is  o«e  that  the  preset  earl  is  totaQy  unaoquatated 
with  except  from  your  lette^. 

A  i^wifi  esq.  (Signed)       Farwer'^  &  Co. 

*^  SiFj, — I  should  be  very  glad  if  yon  wouU  fwmb 
farther  iui^iinatioA  than  that  contauied  in  your  letlar 
of  the  6th  of  Marqk,  as  to  the  lete  Mr.  Ltmis  haTii^ 
i  irlght  to.  let  the  piece  of  ground  in  qnestiM  lo  Bail 
Caffi^x  ^  ^  fipp^era  to  me  that  the  single  fad  naeiif 
tioi^ed  iQ  yonr  letter»  at  the  i;^aostk  only  ihnwa  that 
]tf  r^  hmris  night  clabn  it»  and  doea  not  at  all  awr  Aal 
Loi4  Caufdor  achnitted  it  even  on  the  repreaentatmi  of 
Us  9wn  agent.  Howeveri  I  hope  to  see  Mr.  tPifli—t 
either  at  the  Her^ord  assises  or  in  tnwn  soon,  awl  wil 
thon  enter  w^n  the  sulitfeot  with  him* 

IX  f^etm  esq«  Yonr's,  &o.  Wiotfua§  Bagmet\ 

AforcA  10th.  18310." 

For  the  defendant  evidence  was  then  adduced  to 
show  that  the  **  piir  in  question  was  waste  of  the  de- 
fi^nds^t*s  mwo;r.  The  judge  told  the  jury  the  qii^ention 
wasi  whetjtier  or  not  t^e  works,  had  been  bufll  on 
Mr.  Jjeu^Ws  land  by  bis  perniission«  and  they  found 
they  Ixady  and  gave  a  verdict  for  the  lessor  of  the  plain- 
tifF. 
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In  Mieht^rima*  tenn  bst  the  SaUciiar^G^n^r^l  (Sir       IS^i. 


Doe 


Joim  Campbell)  obtained  a  rule  for  a  nomuit,  and  it 

was  contended  tb^t  at  all  events  notice  to  quit  was        *^* 

necessary.     ffoMonqitei  J.  held  that  the  letters  pro-  EadCAWDo*. 

duced  amounted  to  a  disclaimer,  which  rendered  that 

proof  unnecessary^  but  gave  leave  to  move  to  enter  a 

nonsuit* 

JdNl  JE^m  and  £•  V*  WUUams  showed  cause  Sx 
llie  plaint  iu  Eagter  tern.  The  question  is»  whethcir 
tlie  ks«aff  of  the  plaintiff  could  recover  without  proving 
a  Qotiee  tp  quit  to  or  demand  of  possession  iiom  tha 
dftfeadwt,  or  witl^ut  some  wrongful  aet,  as  disclaimer 
&o«,  by  htan,  to  determine  his  lawful  possession  befinre  tha 
day  of  the  demise  laid  in  the  declaration  (a).  [Picurie  B. 
The  lesscor  of  the  plaintiff  must  show  a  right  to  enter 
cm  HA  March  18S0^  the  day  on  which  the  demise  is 
laid.]  The  late  earl  was,  during  his  life,  tenant  at  will 
in  its  strictest  sense  to  the  late  Mr.  Lewis^  having 
onleved  with  his  consent  under  an  agreement  for  a 
lease  (6)..  That  tenant  at  will  determined  by  the 
lessee's^  the  late  earl's  death  (c) ;  and  the  subsequent 
possessioo  of  the  presmt  lord  does  not  amount  even  to 
a  tenancy  9lt  sufferanoe,  for  it  did  not  originate  in  a 
lawful  title  {d) ;  then  no  notice  to  quit  was  necessary  (s). 
In  De^  V.  PagfuM  (/)  a  notice  to  quit  was  held  ne- 
csssaty  before  an  ejectn^mt  could  be  maintained  against 

(•)  Sfe  Right  V.  Beard,  IS  East^  2tQ,  112 ;  Doe  v.  Jaehm,  1  B.  ^  Cr. 
448 ;  Doe  ▼.  Stennrtt,  9  Esp.  7] 6 ;  Dm  ▼  Smith,  6  East,  530 ;  Doe  ▼.  Lwder, 
1  Sterk.  C.  17.  P.  SOS ;  Doe  t.  QfiigUy,  f  Campb.  505 ;  Dm  ▼.  Sayer,  S  id. 
S;  HigmT.MMmi,t  Taunt.  14S)  Dm  f>.  Brc«A,  6  Esp.  106. 

(^)  flea  a^te  lA  7||i  e^on  oi  Wa^^ios  oo  Qoar^jmmng,  19. 

{(s)  Co.  UX,  6t,  b.  57;  Oiflnd't  cue,  5  Rep.  116»  cited  S  Bla.  C.  14$, 
ind  Watkins's  Principles,  7th  edit  9. 

(d)  See  same  work  t5,  and  Co.  Lit.  57  b. 

(()  See  Dm  ▼.  Lmeder,  1  SUrk.  C.  N.  P.  308. 

</)  1  Pcak«'»  C9S.  1 97, 1st  edit. ;  259,  Sd  edit. 
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'18S4.       a  tenant  in  possemon,  who  having  held  of  the  testalor 
'^'^^'^^      under  whom  the  lessors  of  the  plaintiff  daimed  as 
,;.  devisees,  professed  himself  ready  to  pay  his  rent  to  any 

Earl  Cawdoi.  person  who  was  entitled  to  receive  it,  though  he  had 
not  paid  it  to  the  lessors  of  the  plaintiff,  the  due  exe- 
cution of  the  will  having  been  litigated.  In  that  case, 
a  dear  tenancy  to  some  one  was  admitted  to  exist; 
whereas  here,  the  defendant  claimed  the  locus  in  quo 
as  his  own.  Doe  v.  Pasqwdi  will  not  be  extended 
further,  as  appears  from  Doe  v.  Frowd^a).  Hiere, 
though  the  tenant  in  possession  set  up  no  claim  to  die 
premises,  but,  in  answer  to  a  request  to  him  for  rent  by 
the  reversioner  after  the  death  of  the  former  lessor,  a 
tenant  for  life,  declared  that  he  had  not  hitherto  con- 
sidered the  lessor  of  the  plaintiff  to  be  the  landlord  of 
the  premises,  but  professed  himself  ready  to  pay  the 
rent  to  any  one  who  should  be  proved  to  be  entitled  to 
it,  the  court  held  that  a  disclaimer.  Best  C.  J.  adding, 
that  he  should  not  have  thought  differently  had  the 
case  been  exacdy  like  that  of  Doe  v.  PasguaU,  because 
a  notice  to  quit  is  only  requisite  where  a  tenancy  is 
admitted  on  both  aides  ;  and  if  a  defendant  denies  die 
tenancy,  there  can  be  no  nei^ssity  for  a  notice  to  end 
that  which  he  says  has  no  existence.  [ParkeB.  To  what 
period  does  the  alleged  disclaimer  refer  ?]  To  any  period 
since  1812,  on  which  the  demise  might  have  been  laid. 
Thus  in  IViUon  v.  OnlUesione  (6),  a  demand  and  refbsal 
after  a  bill  had  been  actually  filed  in  trover,  was  hdd 
evidence  of  a  conversion  before  that  time.  In  Doe 
V.  Grubb  (c)  the  declaration  by  die  tenant  in  possessian 
on  26th  June  1813,  that  his  connection  with  J.  G.  had 
ceased  for  several  years,  was  held  to  be  evidence  of  a 
disdaimer  antecedent  to  the  day  of  the  demise  laid  m 
the  declaration,  viz.  1st  May  181$.    Now  the  letter  of 

Xa)  4  Bing.  537.        (6)  5  B.  &  Aid.  M.        (6)  10  B.  &  Cr.  SJd* 


IN  THE  Fourth  Year  op  WILLIAM  IV.  857 

4th  March  falls  widiin  that  principle^  as  a  statement  by        18S4>. 
the  defendant  that  he  held  the  land  as  his  own. 

The  Attomey-General  (Sir  John  Campbell),  John 

WUson,  C/nUon,  and  Whitcombe  supported  the  rule  for 

the  defendant.    This  land  was  held  by  the  late  lord 

with  the  knowledge  of  his  late  agent  and  the  lessor  of 

the  plaintiff,  without  their  disputing  his  title  from  181S 

to  the  service  of  this  ejectment.    Then  the  possession 

of  the  late  earl  and  of  the  defendant  was  lawful,  and  could 

only  have  been  determined  by  demand  of  possession, 

which  is  not  proved,  or  some  act  of  disclumer  by  him 

previous  to  1st  March,  the  day  of  the  demise  laid  in 

this  declaration.     Now  the  letter  dated  4th  March 

makes  no  assertion  or  disclaimer,  but  only  calls  for 

information  and  proof  that  the  land  was  not  the  late 

earl's  own  property.    It  would  not  have  been  a  for^ 

feiture  of  a  lease  had  one  been  granted.    The  thurd 

letter  adjourns  the  question  to  a  meeting  at  Hertford 

assizes,  which    is  not  shown    to  have    taken  place. 

[Parte  B.  Had  Mr.  Farrer,  as  agent  to  the  defendant, 

authority  under  his  first  letter  to  admit  antecedent  facts 

as  against  his  client?    To  make  this  a  disclaimer  it 

must  be  connected  with  the  previous  facts.]    Doe  v. 

PasquaU  ascertains  the  law  correctly  (a).    In  Doe  v. 

Frowd  the  defendant's  letter  stated  that  he  had  never 

considered  the  lessor  of  the  plaintiff  as  his  landlord^ 

and  amounted  to  a  distinct  refusal  to  pay  rent. 

Cur.  adv.  nuU. 

Early  in  this  term  the  judgment  of  the  court  was 
delivered  by 

(a)  Gmeiei  J.  remarked  in  Doe  v.  Trowd,  4  Blng.  5d0,  "If  the  defend* 
«nt  bad  held  under  the  ancestor  of  the  lessor  of  the  plaintiff,  the  question 
agitated  in  Doe  w,  PatquaU  might  have  arisen ;  but  all  his  interest  tdcpired  dh 
the  death  of  Mrs.  SmaUpiece*\  (the  tenant  for  life,  the  defendant's  lessor.) 
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im*  Pami^  B«— Tbi^  wi^  aa  9Ctioo  of  ejedtneat  ton  ii$ 
^■^^v^  recovery  qf  oome  land  whioh  had  beeo  ^q^  bj 
^  the  late  Earl  Cawdor,  and  after  his  death  by  his  son 
iMlCUwMfc  the  defimdan^  upder  VLr.lewis.  theiather  of  the  l^iior 
of  th^  plaiptiff.  The  ebief  q^ue^tiQa  w«s,  whether  certn 
letters  giveo  in  evidence  at  the  trial  of  this  caos 
fUoauQted  to  a  dUdauaer  of  the  title  of  the  le^aor  of  tbe 
phupti£&  The  e^deoce  (cpduced  at  the  ^iid  ahoved 
U^tt  tbe  late  evleame  iata  povses^n  as.  ttomt  at  will 
to  the  tete^  )Ir«  Ifipwis.  It  ¥aa  contended  for  the  d^ 
fexidaa(»  that  undejc  ^e  cireumtaucee  it  was  nec^saij 
for  the  ]gm^  of  the  plaiPtiff  to  show  a  detenainatiqaof 
^e  ^manpjT  of  <h»  p(eae^t  defendant  hgr  a  notiffe  to 
^uit9r  a  demapd  of  posc[fssJi)94i(a).t  while,  for  the  lessor 
qS  the  pUintiS;  U  W9»  repiji^dt  that  the  letters  in  ques- 
tJQft  moiH^^ed  tQ  a  dia^lauaerj,  amd  p«H  au  end  ta  any 
tenmpy  which  had  tohwted  h^twe^n  the  partiiia*  To 
tbia  lasH  argimept  tih^  kmro^d  ^dge  assented*  loit  we 
dQ  not.  fOQcipr  with  him  in  oiampxiu  We  think  ^ 
tboae  letters  did  ^ot  amomt  to  a  disclaimer^  and  that 
if  they  didi  avcb  disclainier  wonAd  pot  be  suffieienl,  for 
\\  was  wnttep  after  the  day  ef  the  dexxiise  laid  in  the 
(^edaxaUpD*  90  that  without  other  proof  the  de^ndapt 
iSip^  not  ftppei^  tp  have  been  at  th^  ^e  ^  tredpasscr. 
JS  they  affe  ipilsted  op  as  (^taiivpg  an  admikinof  s 
pireYipm  disolawMr  j,  it  is  dim  they  should  anievnk  to  a 

tecomition  of  a  difidaimes^  astecedfiat  to  tlM4.  dav  Isid 

as  that  of  the  deiwa«   I^  theiefore*  vf  ^wld  i^ 

any  reliance  on  those  letters,  there  is  still  no  evidence 
in .  A(»  cause  ft(a  show  that  the  writer  had  authority  to 

(•)  Hie  poMettion  of  the  defcndaat  aeemt  to  have  been  fcikea  et  die 
trial  as  referable  to  a  tenancy  at  will,  and  therefore  entitling  bioi  Id  m  neciei 
Ip  qoi^  or  a  djemand  of  pQsaeuipn.  Had  it  be^ n  at  sniFeravoe  oulj^,  entry 
on.  the  premises  by  the  lessor  of  the  plaintiff  would  be  suflicient  witboot  de- 
miipd  pf  possetsioo;  Doe  ▼•  fjmder,  1  Stark.  C«  N.  P.  59S. 


IN  rm  fbifBTn  y«Ai  w  WILLIAM  IV. 
hi«d  tk^  defendmt  b;  way  diiclaimef  be  migbi  nake     .IM*. 

A  ctotomunatifiD  of  Ibe  defeiidftQl'«  toniiiu^  muit  v. 
Ibevefi^re:  be  oada  cut  in  some  olber  way,  of  tbe  siotion  ^^"^  OA^miE. 
wcttdd  90l  be  wabHaimfale.  Il  baa  been  avgued,  fthqit 
Ibe  £fiaka  of  tbe  eaae  abowed  ibai  the  bite  earlwaa  a 
teaaat  at  wiU  only,  vbeae  tepaney  tbefefque  teraniiiated 
ifitb  bia  deatb  in  1891;  and  tbat  tbe  teBaneji  of  die 
IHresMl  defendant,  if  amounting  to  a  tenaney  at  v4lli  er 
even  at  aid^noe,  was  deteimined  by  tbe  deatb  of 
Mr,  itmsU,  tbe  fatber  of  %he  lesaor  of  tbe  pbuntiff,  in 
18MB.  Tbat  point  waa  net  made  at  tbe  trial ;  if  it  badi 
the  defendant  migbt  have  b^en  aU^  to  pvoYe  ctroum- 
stances  amounting  to  a  new  tenaqcy  at  wiU^  which 
would  have  mftde  a  demand  of  possession  necessary 
before  bringing  an  ejectment,  {t  may  turn  out  that 
tbe  defendant's  tenancy  was  finally  determined  hy 
Mr.  Lewises  dea^b*  therefore  we  cannot  grant  a  rule  for 
a  nonsuit,  but  for  a  new  trial  only. 

Rule  fvbaalttte  far  a  new  trial. 


Farmer  against  Champkeys,  Bart. 


^FECIAL  demurrer  to  a  declaration,  alleging  for  The  inserting 
cause  that  a  venue  had  been  inserted  in  the  body,  bS"VfVdV 

contrary  to  Reg.  Ge^,,  fiiL.if  W.  4.  No4.8(a).  claredon  con- 

trary to  Rtg. 
Gen.  HU.  4 

C%im(ftr«tiiiw|ipertQf^demii9ieir.    Tbe g<n^  .^-i^ ^9; »r 

18'  toe  siibiect 

x«k  ^led  being  msMle  in  pUimane^  e^  stet;3  ft  4  Jf.  4.  ^g^  of  dem^ 
fc  m.. «.  1,  Imi^  awpe  billing  eftelF. aa  a^.ei|pMfli  ^jjgj^^*^ 
enactment  prohibiting  any  v^nue.  to  be  ias^rt^d  IP  a.Ajud&aat  . 
declaiation.  The  rale,  in  fact,  is  an  act  of  the  legi».  f^l^iS ' 
lattftei  providing  that  the  forms  of  declarations  shall 

(a)P.ii.  AwVoh 
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1884.       be  without  venue.    Then  the  spedal  demurrer  poate 

^'"'^      out  this  informality  of  pleading.    As  to  the  teooe 

9.  Ixsing  surphisage,  the  rule  has  not  declared  it  umieces- 

Champhkts.  ^^^  b„^  jjgg  prohibited  its  insertion.    Nor  is  the  ob- 

jection  merely  technical,  for  in  many  cases  local  descrq> 

tion  is  requisite,  and  if  the  only  way  of  enferdng  tk 

rule  be  by  appfying  to  a  judge  at  chambers  to  stib 

out  what  one  party  contends  is  mere  venue,  a  judge 

might  strike  out  as  such  what  is  intended  to  be  local  d^ 

scription ;  andif  the  same  party  should  afterwards  demur 

for  want  of  local  description,  he  might  obtain  judgmeot 

on  that  ground  against  the  very  party  who  had  oorrecdj 

inserted  it  in  his  pleading  as  originally  firamed. 

Per  Curiam. — It  could  not  have  been  the  mtentkn 
of  the  framers  of  these  rules  that  this  insertion  should 
be  the  subject  of  demurrer.  AppHcations  are  now 
frequently  made  to  judges  at  chambers  to  strike  out  the 
venue  when  improperly  inserted.  That  is  the  propff 
mode  of  taking  advantage  of  the  error,  as  the  point  is 
ne^.  The  defendant  may  amend ;  the  costs  to  be  costs 
in  the  cause. 

George  was  allowed  to  make  a  similar  amendment  in 
Neil  V.  Duties,  which  stood  for  argument  on  a  sinultf 
point. 


Babksr  agahut  Webdon. 

Tirben  thd         A  ^^  ^^  ^'^^^  obtained  by  Heaiam  for  setting 

affidamof      -^  aside  the   capias  for  iiregularity,  and  for  dis^ 

oeoc  1V&8  lOr  « 

goods  sold  hnd  charging  the  defendant  out  of  custody,  on  the  groona 

6divered,  bat 

the  writ  was  *<in  an  action  on  the  case/'  though  indorsed  with  the  amooncoftbe 

del^t :  Held  that  thoneh  the  writ  was  not  iiregular  on  that  account,  the  antsi  «•> 

irf^^nlar.  as  there  could  not  be  a  good  declaration  on  the  writ,  and  the  defeodiot 

wasdiscbamd; 

A  writ  or  summons  directed  to  the  sheriffii  of  MiddkKX  is  bad,  and  will  be  let 
aside  with  costs. 


Babsbr 
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that  while  the  affidavit  to  hold  to  bail  was  for  goods       1884. 

sold  and  delivered,  the  writ  on  the  &ce  of  it  called  on 

the  defendant  to  answer  the  plaintiff  in  an  action  on  the 

case,  and  being  indorsed  with  the  amount  of  the  debt.     WEsxtoir, 

Cause  was  shown  by  W.  H.  Watson  that  the  writ 
was  not  necessarily  void,  as  a  person  may  be  held  to 
bail  in  case  on  a  judge's  order.  The  indorsement  is 
not  part  of  the  writ. 

Pabkb  B.— We  are  of  opinion  that  the  vnit  ought  to 
stand,  it  being  r^gubr;  for  a  party  may  be  holden  to 
bail  in  case,  and  the  indorsement  is  no  part  of  the  writ ; 
but  as  the  plaintiff  cannot  have  a  good  declaration  on 
the  writ,  the  arrest  is  irregular,  and  we  ought  not  to 
keep  the  defendant  in  custody  till  die  plaintiff  shall 
chuse  to  declare.  The  rule  should  therefore  be  abso- 
lute without  costs. 

It  vras  then  pointed  out  that  the  writ  was  directed  to 
the  sheriffs  of  Middlesex  as  to  two  individuals,  instead 
of  the  sheriff  of  Middlesex  as  one  officer.  It  was 
answered  for  the  plaintiff  that  the  vnit  was  substan- 
tially correct  and  could  not  mislead.    But 

Per  Curiam. — This  last  irregularity  is  fatal,  for  great 
strictness  is  required  in  writs.  The  office  of  the  two 
individuals  is  that  of  ^^  sheriff''  of  Middlesex. 

Rule  absolute  with  costs. 


See  Ldkm  ▼.  MattU,  Mt»,  p.  897  ;  NM  w.  Ba^,  10  Bing.  339;  Bjfield 
V.  Strmt,  id.  S7  ;  HadgUmum  v.  Hcd^Amn,  K.  B.  Tnn,  1834,  1  Adol.& 
EQ.  MSS. ;  SiUtM  ▼.  Bnrgm,  Exchequer,  13th  Jan.  1835. 


m  OA0fi&  iir  TRINI¥T  TEHH 

Pmoiidd«-     ^4   ftule  had  been  obtained  calling  on  tLedefisn^ 
party  liable  to  sbow  cause  why  an  attacbment  should  not 

oaierthe  ^^'  non-payment  of  costs,  pursuant  to  the  master^a  aOo- 
master's  alio-  catur,  on  affidavits  showing  that  the  Costs  had  not  heen 
Mwntial  be-  personally  demanded  from  the  defendant,  but  thai  the 
fore  an  attach-  party  who  went  to  serve  him  at  his  house  served  his 
moved  for  daughter  there,  not  being  permitted  to  see  the  defend- 
^cSs  ™"^    ant,  htol  bearing  his  voice  in  the  house.    After  cause 

shown,  Green  V.  1Vd<#^  (a)  was  cited  in  Support  df  the 

Aile.   .  . 

Lord  jLYndhurst  tJ.  B.-^1?he  hearing  the  Viefend- 
ant^s  voice  in  the  house  only  shows  that  he  was  ai  hdme 
at  the  time  it  was  attempted  to  serve  him.  The  ques- 
'  tion  renudns,  whether  the  service  on  the  daughter  was 
sufficient?  And  the  rule  universally  bid  down  in  cases 
of  this  nature  so  nearly  atfedihg  the  libeffy  of  die  aub* 
ject,  shoWs  that  it  was  not.  It  was  absolutely  neces- 
sary to  serve  the  defendant  personally  with  a  copy  of 
the  rule  and  of  the  niaster's  allocatur,  showing  him  at 
the  same  time  the  original  rule,  and  demanding  pay- 
ment of  the  costs  (6).  The  court  is  the  more  anaious 
to  rtetat^  the  acknowledged  rule,  as  the  case  cited 
might  be  supposed  to  authorise  a  less  strict  practice. 
The  rule  ought  never  to  have  been  granted. 

Bff^  CMidhii-^RsAit  diieharged. 

A  Ft  Bicfmrds  for,.  Heedon  against  the  role. 

(a)  t  Dowl.  F]cae»  Cat.  99i  (»)  See  11dd«  9  ed«  9M 
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im: 

Richard  o^aJiM/ Isaac.  v^v^, 

TUDGMENT  as  in  case  of  nmisuil  was  moved  for  Ao.affiit«ft» 

•^    on  an  affidavit,  entitled  "  Thomas  David  Isaac  at  dSSm  ?"" 

tlie  suit  of  JoAft  Richard:^     Chilian  contended  that  the  tuit  of  the 

cause  was  sufficiently  designatedi  but  produced  by 

the  defendanti 

GuRNEir  B.— the  affidavit  must  be  entitled  in  th«  md.^ 
cause,  and  a  deviation  from  the  usual  mode  of  entitling 
it,  as  by  the  plaintiff  against  the  defendaat,  has  never 
been  allowed. 

Chilton  took  nothing  by  his  motion* 


G0V1.D  dgaimt  Lasiurt* 

T\fiBl^.    Commoti  counts  for  sheep  iold  and  dfeli*  A  plea  to  an 
tered  by  th^  plaintiff  to  the  defendant,  and  on  an  for  goods  sold 
Aciftottttt  stated  between  them,    ttea :  thAt  the  defend-  ""^  deliYercd, 
ant  Was  discharged  by  to  order  of  the  ihsolvent  debt-  count  stated, 
ors' court,  According  lb  the  insolvent  debtors'  ^^^»  ^ftlJdant^w^ 
andf^ofn  the  said  several  debts  and  causes  qf  action,  tf  dischaKed  by 
antft  and  eAch  and  every  of  thcin.    Special  demurrer,  j^nsolvwit  debt- 
asBignhig  for  Cause  that  the  defendant  by  his  plea  had  on' court,  <<uf 
not  confessed  atid  avoldi^d  the  causes  of  action  to  which  ^^  smral  ^ 
it  was  pleaded,  and  had  attempted  to  avoid  without  ^^^^  *°^ 
cotifessidg  the  causes  of  action  to  whidh  the  Mme  is  tion,if  any/^is 
pleaded}  and  hath  by  the  plea  alleged  that  he  was  ^^^^'p^^"* 
duly  dlschat^ed  ft^m  the  said  several  debts,  &c.,  **  it  bypotbedcally 
any,"  &c.,  without  confessing  that  there  were  any  such  J|^y^„fegg. 
debts;  thereby  attempting  to  put  in  issue  several  matters  in^  the  cause 
and  rendering  the  plea  double.    Also  that  the  pita  ^ughl^^  be 
neither  set  out  the  discharge  specially}  ti6r  foUbfiM  ^^o^^; 

tf  supposed  ^*  only  Amounts  to  ^*  alleged.'* 
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1884.       the  general  form  of  pleading  given  by  the  8tatate(s). 
Jomder. 

Erie  for  the  plaintiff  supported  the  demurrer.  Tk 
plea  is  bad.  first,  it  neither  traverses  the  pbdntiirs 
cause  of  action,  nor  does  it  confess  it  to  have  once 
existed,  and  afterwards  distinctly  avoids  it  by  nutter 
subsequent ;  viz.,  the  defendant's  insolvency.  [Piorke  & 
The  rule  of  pleading  is,  that  the  defendant  must  at 
once  confess  the  fact  or  cause  of  action  in  respect  of 
which  he  relies  on  a  discharge  (b).  Taylor  y.  0^{c) 
is  in  point.  So  in  Grifiihs  v.  Eyles{d),  an  action  for 
an  escape,  the  court  held  that  the  defendant  could  not 
plead  hypothetically,  that  if  there  had  been  any  escape 
there  had  also  been  a  return.  Now  here  the  plea 
admits  the  plaintiff's  cause  of  action  not  distinctly,  but 
hypothetically  only. 

Secondly,  Sheen  v.  Garrett  (e)  shows  that  if  an  act 
of  parliament  prescribe  a  form  of  pleading,  the  party 
intending  to  avail  himself  of  it  in  defence,  must  either 
pursue  its  language  or  plead  in  the  more  special  msn- 
ner  required  by  the  rules  of  law  preceding  the  act.  This 
defendant  has  done  neither.  The  form  pointed  out  by 
7G.4.  C.57.  s.  61.  has  no  such  words  as  ''  if  any." 
[Aldersan  B.  He  is  only  discharged  from  those  debts' 
which  he  admits  by  his  schedule.  Is  he  discharged  ai 
to  debts  which  he  neither  admits  nor  denies?] 

Keiljf  in  support  of  the  plea.  As  to  the  first  point, 
there  is  no  doubt  that  the  plea  should  traverse,  or  con- 
fess and  avoid  every  material  allegation.    The  question 

(a)  7  0.4.  c  57.  s.  61. 

(6)  See  per  BvUtr  J.  3  T.  R.  S9S ;  and  i  Saund.  t7.  note  (1.) 

(e)  ST.R.t93. 

(d)  1  B.  &  P.  41^ 

(e)  6  Bing.  686.  A  plea  of  binkniptej  ander  6  G.  4.  c.  16.  i.  If6w 
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here  is,  whether  the  cause  of  action  in  the.  declaration 
is  not  substantially  confessed  by  this  pica  in  its  present 
form  ?  And  if  the  words  "  if  any  "  shall  be  held  so  to 
qualify  the  plea,  as  to  prevent  it  from  having  that  effect, 
the  usual  forms  of  pleas  in  bar  of  the  statute  of  limita- 
tions, infancy,  bankruptcy,  discharge  under  the  insolvent 
debtors'  act,  set-off^  partnership  in  abatement,  and  in 
trespass,  which  have  commonly  stated  the  plaintiff's 
causes  of  action,  or  the  defendant's  trespasses,  as  "  sup- 
posed," (a)  or  "  if  any,"  are  also  incorrect.  The  object 
of  the  rule  of  pleading  is,  that  there  shall  be  such  a 
confession  of  the  plaintiff's  cause  of  action,  as  shall  be 
sufficient  for  the  purposes  of  that  particular  action; 
via.,  to  relieve  the  plaintiff  from  taking  issue  or  proving 
it.  It  does  not  require  that  there  should  be  such  an 
absolute  confession  of  it,  at  all  events,  as  would  be 
necessary  were  an  issue  to  be  raised  on  it  as  to  the 
existence  of  the  causes  of  action,  or  as  would  be  avail- 
able against  the  defendant  in  another  action.  [Alder- 
son  B.  You  would  give  to  the  words  "  if  any "  the 
effect  of  a  protestation.]  Yes.  [Lord  Lyndhurst  C.  B. 
Does  "  supposed  "  causes  of  action  mean  more  than  those 
''  alleged  "  by  the  plaintiff  to  exist?]  The  terms  ''  if 
any "  and  "  if  any  such  there  be,"  are  found  in  the 
forms  of  pleas  of  discharge  under  the  insolvent  debtors' 
acts,  1  G.  4.  c.  119.  s.  28.  (J),  and  7  G.  4.  c.  67.  (c), 
and  under  the  bankrupt  act  5  G.  2.  c.  30.  s.  7.  {d)^  and 
6  G.  4.  c.  16.  (e),  which  are  usually  aiq>roved  by  the  pro- 
fession. Again,  in  pleading  nonjoinder  in  abatement, 
where  the  strictest  construction  has  ever  prevailed,  the 
defendant  alleges  that  the  supposed  promises  in  the  de- 


1834. 


Gould 
Lasbury. 


(a)  As  to  "  sopposed  "  see  per  Wood  B.  in  Jones  v.  Stevens,  tl  Pri, 
276;  Hall  ▼.  Blandy,  2  Y.  &  J.  486;  1  East,  213,  215  ;  3  Salk.  273. 
(h)  3  Chitty  on  PI.  4th  edit.  920.  edit.  1825. 
(c)  Id.  edit  1831.  ^     (d)  Id.  912,  edit.  1825. 

(<)  Id.  edit.  1831. 
VOL.  IV.  3  L 
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18S4.  claration  ''  if  any  such  were  made/'  were  made  hj 
hhn  jointly,  &c.  (a)  The  plea  of  set-off  often  eont&ai 
similar  trords.  The  effect  of  a  proteslatidii  was  to 
Iasbcjrt.  conchide  the  party  making  it,  for  the  purpose*  ef  Ae 
pleading  in  that  action  only,  the  only  ttsne  takes 
being  on  the  particofar  matter  pleaded.  Had  tibe 
repBcation  been  general,  and  &e  defendfttit  gone  to 
trial  on  this  plea  only,  could  he  hare  diaprofed  oc 
denied  the  causes  of  action  as  laid  ?  or  would  ike  piiB- 
tiff  hare  been  bound  to  prore  them?  The  terns  **  if 
any,** "  supposed,'*  **  afleged,"  &c.,  are  eomMonlf  ased 
to  prevent  the  making  any  possible  use  of  dke  admip* 
sion  out  ot  the  particular  plea^gs^  Oate  ▼.  Capem  {fj 
was  assumpsit  on  an  award*  A  plea  of  wn^^^iff  ststed 
that  the  plaintiff  made  his  promisaory  note  jM^abk  <• 
A.  C,  which  was  duly  indorsed  and  deBrered  to  the 
defendant  after  A*  C/s  death,  by  her  adtninlslttrteri 
md  was  unpaid.  The  repfication  iras,  that  die  ^  sup- 
posed ^'  cause  of  set-off  on  the  said  note  did  ooi  Aoerae 
to  the  defendant  within  six  years  hi  manner  wti 
term,  ice.  On  this  issue  it  was  held  at  the  tiial^  dMt 
though  th^re  was  a  subscribing  witnesa  wbo  was  not 
produced^  the  handwrithig  not  only  of  the  maker  bat 
of  the  indorser  was  suffidentty  admitted  on  di^  plead'^ 
ings,  and  that  decision  was  upheld  on  ai^emeat 
in  the  iCing^s  Bench. 

Erie  hi  reply.  The  pl^a  is  bad,  for  eonlaiaiag  not 
an  fmq[uaHfied,  but  at  most  only  an  bypotbeCical  aduis- 
siod  of  the  plamtiff 's  cause  of  action ;  now  ft  is  a  rale 
in  pleading,  that  the  party  justifying  moat  show  and 
admit  the  fact,  (c)    The  judgment  for  the  defendant 

(a)  S  Chitty  on  PI.  edifs.  of  I8t5  Md  1851,  p.  90i». 
(ft)  £aiter  term  1834,  not  ill  print  w!i«n  th«  pdncfpfll  case  irU  tf|«cd, 
now  reported  1  Adol.  k  Cll.  lOf. 
(c)  ?er  BuUer  J.  in  Taykr  y.  C^,  3  T.  R.  t98, 
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cm  a  plea  in  abatement,  being  fuod  taueHir  hitt0,  w  If       1994k 
lor  the  plaintiff,  beingonly  juod  re^fkondeai  atuUr,  and 
not  diat  tbe  plnntiff  do  reeorer,  tis.  iwimiftMH  aH^ 
gmia  0i  pnkmkit  no  inftraioes  drawn  from  that  fiyrm  ef     I'iv^trsr. 
{^ending  ean  affect  pleas  in  discharge  of  the  phdntiff  ^e 
cause  of  action.    The  rule  that  a  defendant  is  bonnd 
to  twifWPie  material  matters  alleged  by  the  plabtiff,  or 
to  oonfbss  and  a^oid  tliemi  can  only  hair^  pkee  in 
pleading  in  bar  i  for  on  a  plea  in  abatement,  Ae  defend- 
ant is  only  put  to  Aow  Aat  the  plaintiff  nay  have  • 
bettor  writ.    It  may  be  conceded  that  the  word  ^  sop* 
poeed,^  is  nothing  more  than  ^  alleged ;"  but  the  doobt 
which  its  nse  occasioned  in  Gah  v.  Capem,  shows  that 
the  use  of  words  exceeding  it  in  effect  wiB  not  be 
sanctioned*    The  analogy  of  protestation  does  not  hold 
good  t  for  where  of  several  matters  alleged  in  pleading 
a  party  was  boond  if  replying,  or  ohose  in  a  plea 
to  traverse  or  confess  and  aroid  one  in  particular  (a) 
witbont  assuming   to  answer  the  other  matters,  he 
aright,  by  way  of  protestation,  exclude  them  from  con* 
•{deration  by  confessing  them  in  that  action,  though 
fbr  no  other  purpose  whatever— «n  efltot  which  took 
place  under  the  well  known  rule  of  law ;  whereas  here 
the  defendant,  though  assuming  in  his  plea  to  avoid  the 
plaintiff's  caose  of  action,  does  not  confess  it  explicitly 
as  to  any  part,  but  qualifies  his  confession  hypothetic 
oaUy.    In  Oale  v.  Capem  the  only  question  was,  what 
was  the  issue  to  be  tried  f  and  it  was  held  that  the 
handwritings  of  die  maker  and  indorsei'  were  not  in 
issue,  being  admitted.    That  had  nothing  to  do  with 
the  form  of  pleading.    The  plaintifi;  befoia  going  to 
trial,  was  entitled  to  know  what  the  defendant  would 
traverse  and  what  he  would  confess,  so  as  to  be  pre- 
pared with  evidence  accordingly.    The  difficulty  which 

(a)  See  now  Reg,  Gen.  H.  4  W.  4.  No.  If.  p.  zii.  Uife  V«fi 
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scribing  witness  ought  to  have  been  called^  would  hxtt 
^i7  b^n  prevented  had  the  plaintiff  specially  denrairedto 
^^^f^^*  file  plea  for  defect  in  form,  as  is  here  done.  In  the 
kst  plea  in  2'aylor  v.  Cok,  the  fact  of  expulsion  justi- 
fied by  the  defendant  Coie,  had  been  done  by  Harm 
a  ihifd  person,  and  was  not  therefore  within  the  pecu- 
liar knowledge  of  the  defendant ;  yet  the  plea  was  hdd 
bad,  because  it  did  not  confess  an  expukion  by  die 
defendant  himself.  [AUersan  B.  In  Griffiihs  r.  Eyia 
the  warden  of  the  Fleet  omitted  to  confess  in  his  plo^ 
»  fact  wbicb  must  be  taken  to  be  peculiariy  widiin  hii 
own  knowledge,  that  of  the  prisoner's  escape*  The 
6ourt  there  held  the  defendant  bound  to  know  the 
state  of  his  prison,  compelling  him  to  a  distinct  con- 
fession of  the  escape  sougbt  to  be  avoided ;  and  hdd 
a  rejoinder  bad  for  only  confessbg  it  hypotfaeti* 
Cally,  **  if  any  such  escape  so  newly  assigned  was 
made."  In  Griffiths  v.  Eyles  the  number  of  escapes 
was  most  material;  the  defendant's  knowledge  of  them 
Was  only  a  presumption  of  law ;  whereas  here  the  de- 
fendant must  have  known  whether  he  was  indebted  or 
not. 

Lord  Lyndhurst  C.  B. — It  is  difficult  to  distinguish 
the  expression  "  supposed"  from  that  of  *'if  any/ 
Howeveri  as  there  has  been  a  decision  in  the  JSSngs 
Bench,  in  which  a  construction  is  said  to  have  heesa  put 
on  the  word  ''  supposed,"  we  will  inquire  into  the  pai^ 
ticulars  of  that  case,  and  consider  whether  or  not  the 
term  ''  supposed  '*  is  convertible  and  synonymous  with 
"ifany.** 

Cwr.  adtf.  polL 

i     On  a  subsequent  day,  the  judgment  of  the  court  wss 
delivered  by 
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Liord  Lyndhurst  C.B.— The  plea  of  discharge  1834. 
under  the  insolvent  debtors'  act  was  contended  to  be 
bacl^  because  it  did  not  directly  confcfss  and  avoid  the 
matters  alleged  in  the  declaration,  but  merely  stated,  by 
way  of  avoidance  of  them,  that  the  defendant  was  dis-> 
charged  from  the  said  causes  of  action  "  if  any.*'  Thip 
court  was  of  opinion,  at  the  time  of  the  argument,  that 
the  plea  was  invalid.  A  similar  point  having  been 
argued  in  the  King's  Bench,  we  have  conferred  with 
the  judges  of  that  court  on  the  subject,  and  they  coiv* 
cur  with  us  in  thuiking  that  the  words  *'  if  any"  vitiate 
the  plea.    The  demurrer  therefore  is  well  founded. 

Judgment  for  the  plaintiff. 


LoRYMER  against  Stephens. 
A  SSUMPSIT  by  the  owner  of  a  ship  against  his  late  The  agent  for 

-n.  ^  .      x-  -J    1     ^    L   J       J  •     J    W»«ownerof 

captain,  for  money  paid,  lent,  had  and  received,  a  ship  pro- 

and  on  an  account  stated.  Plea :  the  general  issue,  with  ^"**4  ^^  ^ 

^  captain  an 

notice  of  set*off  for  wages.    At  the  trial  at  the  last  5o-  account, 

mersetshire  assizes,  the  following  facts  appeared.    The  ^^6^4  Wm 

plaintiff,  who  had  been  engaged  by  the  defendant  to  with  ▼arioos 

command  his  brig  Champion,  returned  to  Bristol,  after  ^^  t^e  use  of 

a  year's  service  in  that  capacity.    Upon  that  occasion  the  owner,  and 

the  plaintiff's  brother  produced  to  the  defendant  a  him  for 

debtor  and  creditor  account,  the  balance  of  which.  ^*"o"»P*>* 

'  '  mentson 

after  debiting  the  defendant  with  730/.  for  sums  re-  account  of 
ceived  by  him  for  the  plaintiff,  and  crediting  him  for  gho^lJPa 

various  disbursements,  was  in  favour  of  the  plaintiff  balance 

against  him. 
Ix^  that  ac- 
couQt  the  captain  assented  and  signed  it.  The  agent  then  produced  another  account 
ortheca{mi)n*3  claim  on  the  owner  for  wages,  to  which,  as  there  stated,  the  captain 
refused  assent.  The  first  account  was  the  only  evidence  of  money  had  and  received 
by  him  to  the  owner*s  use.  In  an  action  against  him  by  the  owner,  both  accounts 
were  produced.  Held,  that  the  admission  by  the  defendant  on  the  first  account  of 
sums  received  to  the  plaintiff's  use,  conclusively  proved  the  plaintiff  to  be  entitled 
to  recover  on  the  count  for  money  had  and  received ;  though  gemble  under  the  circum- 
stances, it  was  not  evidence  on  the  account  stated^ 
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LntTMrE 


i«fendAtit*s  claim  on  the  plafaitiff  for  wages^  mms  signed 
"^r*^*  ^  the  defendant.  The  plaintiff's  brother  Best  po- 
STErazvs.  ixic^  another  account,  stating  the  defendaBt*n  dain  t» 
iM^eSi  saying  thai  acoount  nmst  be  seitded*  It  shovtd 
a  balance  tf€il  against  tihe  defendant.  He  woold  Mt 
assent  to  It,  and  said  he  nmst  leok  tnte  it,  and  wmU 
tetorn  it  next  day,  but  did  not  do  so.  WiUmm  B.  sraa  of 
opinion,  that  these  aooounls  (whidh  were  praducedia 
evidence)  afibrded  no  proof  of  an  acooant  seltftd  be- 
tween the  parties,  and  nonsuited  the  plaintiff.  A*feniovcd 
in  jBofter  term  for  a  new  trial,  and  after  stating  the 
above  facts,  urged  that  though  the  plaintiff's  case  was 
opened  onthe  account  stated,  he  had  a  right  to  fall  back 
on  the  count  for  monejr  had  and  received.  [Lord  Zynd- 
hurst  C.  B.  The  effect  of  the  evidence  seems  to  be,  that 
the  defendant  admitted  a  l>alance  of  9d8t  to  be  due  from 
him  an  the  money  account,  whtta  nothing  was  deftniltvely 
stated  by  him  as  to  the  balance  of  the  wages  nooount 
Then  his  admission  of  dm  first  aooonnt  liunew  es  him 
the  onus  of  diaohaiging  himself  fifom  the  hsimiiw 
churned  against  him,  provided  the  plaaotiff  eaald  «m 
the  eosmt  for  monc^  had  and  reoeived.  New  theegb 
the  plaintiff's  case  was  opened  as  one  of  *i  aeoount 
stated,  yet  when  his  evidence  showed  that  the  acoount 
ao  telied  (On  was  not  oompkte,  he  might  tlMm  rest  his 
claim  on  the  count  for  nwney  had  and  received.]  A 
Pttfe  Irnvkig  been  granted  for  a  new  trial,  aulgectio  the 
predmBtion  of  dm  accounts, 

Follett  showed  cause.  The  whole  of  the  accounts 
lietween  the  parties  was  not  contained  in  die  first  paper 
produced  to  the  defendant,  the  baknce  on  whidi 
appeared  i^gainst  him,  and  to  which  he  assented,  by 
signing  it.  The  second  paper  contained  the  resi- 
due; by  refusing  his  assent  to  that,  he  revdied  his 
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recognition  of  the  state  of  accounts  in  the  former       1884. 

paper,  as  it  must  have  been  affected  by  the  statements 

to  vkiob  ba  ^l^ted  in  ike  Utter.     Then  k  W9S  ^1 

one  transaction.;  as  joucb  £0  as  if  tfae  accounts  had     Stepbens. 

been  stated  on  two  opposite  pages  of  a  ledger,  to  one 

of  wliiefa  the  defendant  ■nonfed,  wiiiie  he  disputed  the 

ether.    IPmrke  B«  Supposing  the  plaintiff  cannot  avail 

famiself  of  Ae  aooomt  stated,  the  oonnt  for  money  had 

and  veoeived  would  be  rapported  by  the  defendants 

adnesMNi  of  the  sums  received  by  him  to  the  phuntiff's 

use,  whijch  are  much  larger  than  the  balance  dahned.] 

Still  as  the  ukknate  stole  of  the  aooout  belTween  the 

fMvtieH  depends  on  hetih  tJie  statements  into  which  it 

was  divided,  it  is  bat  one  transaction ;  and  the  question 

remains,  whether  the  defendant,  having  dispnled  the 

oorrectnesB  of  the  eeoond  part  of  it,  can  he  taken  to 

have  admitted  a  cbiim  against  tunself  on  the   fifat, 

considered  aingly . 

Mrle  oontri  was  stopped  by  the  court. 

Parke  B. — ^The  defendant  by  signing  the  first  ac- 
count, distinctly  admitted  that  the  709/.  had  been 
received  by  him  to  the  pfadntiff's  use.  As  that  admission 
stands  perfectly  independent  of  l3ie  account  stated,  the 
plaintiff  may  recover  on  the  count  for  money  had  and 
received. 

BoLLAND  B.  concurred. 

At^DEicsoN  S. — A  parficufanr  account  of  diarge  and 
tiischarge  is  rtrnck  between  the  parties,  and  signed  by 
tfae  defendant.  Surely  it  is  sufficient  to  entitle  the 
plaintiff  to  recover,  that  that  axxount  contams  various 
itens  of  money  received  by  the  defendant  to  the  phdn- 
tiff^'a  nse. 

Guavar  B.  concurred. 

Rule  absolute. 
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Lewis  against  Thomas  Rogers,  Executor  of  Elua- 
BETH  Rogers,  deceased. 

A  trader  and  A  SSUMPSIT  on  a  promissory  note  made  by  EUzor- 

figSar-  *^**  ^8^^  for  10'.i  dated  4th  December  1830, 

rassed  in  her  and  on  the  common  counts,  and  account  stated.    Pleas: 

pressed  by  a  ^xst^  non-assumpsit ;   secondly,  ne  unques   executor; 

creditor,  as-  ^nj  thirdly,  plene  administravit.    At  the  trial  before 

signed  "all  her  t»  i       »  «•        i  *  ^ 

effects,  stock,  Gurney  B.  at  the  last  assizes  for  the  coun^  of  Car- 

book-debte"  ^ff^rthen,  it  appeared  that  the  promissory   note  was 

for  the  benefit  giVen  for  money  lent  by  the  plaintiff  to  the  deceased, 

t*oi,*anS  J^fi^beth  Rogers,  who,  in  February  1831,  kept  a  shop 

the  same  time  and  small  farm  at  Pembrey ;  and  evidence  was  given  of 

of  persons  assets  to  the  amount  of  200/.  in  the  defendant's  hands. 

whom  she  p^j.  the  defendant,  it  was  proved  that  being  embar- 

be  creditors  of  rassed  and  pressed  for  debt  due  to  some  Ifr'Mlo/ creditors 

The  M^'^nee  ^^  '®^*^'*  ^'^°*  *^*'"  attorney,  dated  about  17th  February 
having  dealt  1831,  which  was  produced,  but  on  objection^  with- 
perty  afier^r  drawn,  she  took  the  advice  of  the  clergyman  of  the 
death,  was  parish,  who,  having  from  her  books  ascertained  the 
her  creditors  ^^te  of  her  accounts,  prepared  the  following  assignment 
as  eiecutor  de  of  her  effects  to  Thomas  Rogers  for  the  benefit  of  her 

son  tort:  Held,  ,  ,  , 

that  the  list     creditors,  which  she  signed, 
was  evidence 
as  part  of  the 

transaction  of  "  Having  received  a  letter  from  Mr.  G.  T.  on  behalf  of 
ment  in  order   ^*'  &  ^O'  of  Bristol^  threatening  to  commence  legal 

to  establish      proceedbgs  for  the  recovery  of  35/.  3ff.  lOi  which  I 

the  bona  fides    *"     ,_  ,.      . ,         ,        ,        .  .«    ,     . 

ofit,  andso     couid  not  hqUidate  by  the  tune  specified,  m  conse- 

lendMe^^inr  V^^^^^  ^^  ill-health ;  under  these  circumstances^  with 
termeddling.  a  view  to  do  justice  to  my  creditors,  I  have  been 
that  catik^on  "^duced  to  suspend  business,  and  I  do  hereby  suqpend 
the  farm  pas-  business  accordingly ;  and  as  you  are  my  chief  creditor 
word^^'effects/'  *^  *^®  amount  of  50/.  1&.  l^d.,  I  do  by  this  writing  sur- 
render, deliver  up,  and  assign  the  whole  and  every  of 
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niy   ^  effects  J  stock,  books,  and  book-debts'  to  you  as       1834. 
trustee  for  and  on  behalf  of  my  other  creditors. 

Tour's  truly,  JB.  Rogers. 
Pembrey,  17th  Feb.  1831. 

To  Mr.  Thomas  Rogers,  grocer  &c. 
ViUage,  Pembrey,** 

The  shop  was  immediately  shut.    On  the  next  day 
a  notice  of  distress  for  rent  was  served  on  her,  under 
^hich  her  mare  and  four  cows  were  sold  on  the  S3d. 
This  notice  was  produced  in  evidence  by  the  clergy- 
man.   Notice  of  sale  had  been  given  about  the  end  of 
February,  but  the  actual  sale  was  postponed  on  ac- 
count of  the  precarious  state  of  health  of  Mrs.  Rogers. 
She  died  in  the  house  on  Sd  April,  in  possession  of 
shop  goods  and  furniture,  worth  about  SOO/.  which  on  her 
death  were  taken  possession  of  by  the  defendant.      At 
the  trial,  the  defendant  offered  in  evidence  a  list  of 
creditors  made  out  by  the  clergyman  at  the  dictation 
of  the  deceased  at  the  time  of  executing  the  assign- 
ment, in  order  to  inform  each  of  the  assignment  made, 
and  also  some  of  the  letters  which  had  been  actually 
written.      The  plaintiff's  name  was  not  in  the  list. 
The  defendant  had  acted  in  getting  in  the  testatrix's 
debts  and  in  disposing  of  the  stock,  giving  receipts, 
purporting  to  be  "  for  the  creditors."    For  the  plaintiff, 
it  was  objected,  first,  that  to  prove  the  distress,  the 
bailiff  ought  to  have  been  called  to  prove  the  notice, 
and  that  if  it  was  not  properly  proved,  the  property  in 
the  cattle  remained  in  her  till  her  death,  and  was  not 
included  in  the   general  words  of  the   assignment; 
and  the  defendant  was  liable  as  executor  de  son  tort, 
for  having  intermeddled  with  the  goods.      Secondly, 
that  without  the  letter  of  17th  February,  there  was  no 
evidence  that  the  deceased  owed  any  thing,  and  that  to 
make  the  assignment  valid,  it  should  be  shown  that 
other  creditors  pi^ssed  for  theur  debts.    Thirdly,  the 


•14  CASES  iM  TSmiTY  TBRM 


■  vellMtfe  ytUtm  ff nwiii  hjikt 
dergyoHn,  ira»  Mt  cvtiaMc;  tie  fint  Imm^  Mrif 
taheo  ftwB  die  mouth  of  the  deoeaaed  to 
colour  the  transactioii.  The  ImimJ  baagm  tM  Ae 
jury,  that  if  the  ^aftBriwt  imd  tAm  faaocDuiaa  ef  the 
gooda  without  title  under  the  aaaigiBni  lalj  lie  was  as 
executor  de  aon  tort;  and  aa  to  the  faimeas  or  fraud 
t>f  the  aaaignment,  he  left  the  case  to  the  jury  on 
die  evidence  of  the  dergynum,  saying,  that  if  ih^ 
heBered  it  they  would  give  a  yerdict  for  the  defendaat 
Aa  to  the  animals  sold  under  tlie  distress,  he  held  that 
if  It  waa  a  regular  distress,  the  title  to  them  was  in  tlie 
▼endee ;  if  irregidar,  in  the  defendant  under  the  assign- 
meat ;  but  in  neither  caae  in  the  defendant  as  executor, 
80  diat  that  pdnt  was  unmateria].  The  jury  having 
found  a  verdict  for  the  defendant  on  the  first  and 
second  issues,  were  diadiaiged  from  finding  aiiy  on  the 
last  (a). 

A  rule  for  a  new  trial  having  been  obtained  wiA 
JBfBculty  m  Easier  term. 


CJHMai^  ffAstocNMe  ami  #wias  now  ahowed.  \ 
oNMiMa  T*  JjMifca  ^f)  haa  been  unsappi dieiided> 
[iflUsfwi  B*  jThegoMs  there  were  aulleied  torenain 
fa  Ike  hands  of  tbe  debtor  by  agreemenft  ddiors  the 
bil  af  sale.]  Here  the  shop  was  dosed  and  nofioe  af 
aaie  gmsj  eo  dull  Ae  fact  tf  the  asNgmnent  could  not 
M  ta  be  notenons  m  a  snndl  vSage  ia»  Paalrty. 
The  oaslenee  of  creditors,  asidso  die  asagnment  Id 
to  by  the  detgyman,  and  the  jury 
[  ban.    Here  the  court  stopped  tibeni. 

(• )  Forlke  vcidkl  far  the  ikCfiiint  oo  Ihe  pica  of  aott-asHBiHit  hmV 
«SlllleVbilo  Uttpoal««dcoils,c^«BifthebM«plcM«d«Mimfit 
U4  ham  Imad  «r  tbe  yliiliff ;  Gra«  ▼.  HmkHk,  £.  SS  6.  S.  Titf, 
Sai^ ».(/>.  PHI cda.;«ealw«n.ic  AM. sat;  aTMaL70L 

(6)  t  T.  a*  58r ;  ^vmmd  W  Liiimiiif  J.  St^  i.  Bmm^  1  TartL 
383;  «e,  kowcrer.  per  DbUv  C  J.  ^tuvi  v.  Lmk,  1  Br.  &Bim.ill. 
Sec  Cftitty  joik  «■  Coutncta,  315.  Sd  Edit. 
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X£HmMdPfNM«caDteAfor  Aepkiatiff.  TJie  1884. 
list  of  cimiitacs  waa  impioperly  laoeivad  ia  efidenoe; 
it  is  impowble  to  ny  how  fiv  die  jury  vere 
isaed  bfkm  tbdr  ^ecdiet  That  Kat  was  heanay, 
[  iiotated  by  thedeeeated,  ao  that  ber  dacabuRatioBS 
evidence  fiar  the  defendant,  who  daiau  under 
faei^  to  prove  that  endifesas  exbtod,  and  the  aaaigiwieBt 
vaid.  The  liat  does  not  contain  the  pbuntiCs 
ia,  Bor  waa  it  evideBoe  to  diow  diat  be  knew  the 
ngnaent  ILord  LfndJkmrwi  C  B.  The  qneatioB  of 
fiamdbaa  been  dispoaed  of  by  the  jury.]  Nordadtbe 
mare  and  cows  pass  under  the  general  word  ^' stock" 
in  the  assigament,  wUcb,  aa  there  oolocated,  aeaoa  not 
OMtda  but  stock  mteade.  "^  Edbda"  aoast  aaaaa  articlaa 
^jvsdem  gewcris  with  duioe  aftersrarda  enuaaerated. 
Lord  L^mdhmti  C  B.  That  rule  appbea  when  tbe 
ganeiml  woida  foMmo  particalar  warda.]  Whj  piovse 
the  dbtvesB  at  all  if  dae  aasigniDent  waa  relied  on? 
They  abo  said  liiat  the  letter  of  the  attamey,  bavnig 
been  aaftoed  «o  be  paedy  read,  wi^  have  bad  effisct 
tm  the  jury* 

Loi4  LrvBHuaar  C«  B, — AB  obaerf  ation  aa  to  re- 
txriving  in  evidence  the  letter  written  to  tfafe  testatrix  by 
tbecredilDfa  attoiwf,  is  answered  by  the  &ct  that  the 
jadge  attewed  tbe  objeothm  and  stopped  it  froai  bmig 
read.  The  list  of  creditors  was  properly  adiaitted  in 
wvidcaae  as  part  «f  tbe  transaotion  (a)  by  wlncb  tbe 
testatrix,  Who  dictated  it,  at  the  saaae  tune  assigned  to 
the  defendant  her  effects  for  tbe  benefit  of  all  her 

(a)  Declarations  coteinponineous  wiib  an  act  are  admissible  to  prove  the 
itftem  df  that  act,  e,  g,  tolaratimis  oT  a  baflln«)A  on  dcn^ng  or  aIneniJiig 
kimttlT  ill  «ider  ta  piwe  hb  iMBtfl  U  delay  m  aeSHior,  aroid  hh  si«dfl«i«, 
ice,  t  Stsrk.  on  £v.  94.  ad  edit  S«  a  convortation  at  the  time  of  exe- 
cuting a  deed  is  evidence  as  part  of  the  transaction,  Murray  ▼.  Earl  Stuir^ 
S  B.  &  Cr.  89 ;  Johnum  ▼.  Bakir,  4  B.  &  Aid.  440 ;  Jonet  ▼.  Jones,  anUi 
Vol.  m.  890. 
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1884.  creditors,  not  to  show  that  it  contained  die  nkmes  of  al 
her  creditors,  but  that  at  the  time  of  the  assignmenft  she 
represented  the  persons  named  in  it  to  be  her  creditoR. 
It  was  evidence  then  on  the  qoestion  wbetiier  die 
assignment  was  a  bonft  fide  or  frauddent  transactioiL 
I  am  also  of  opinion  that  the  wordsof  the  assignmeot  iB> 
eluded  the  cattle ;  its  object  on  the  face  of  it  mdBcated 
the  intention  of  the  testatrix  to  part  with  aU  her  pro- 
perty for  the  benefit  of  her  creditors ;  and  it  states  that 
she  suspends  her  business,  part  of  which  was  die 
management  of  the  farm,  to  which  the  cattle  beloDged. 

BoLLAND  B. — I  am  of  the  same  opinion.  No  en> 
dence  of  the  letter  was  in  fact  admitted,  except  as  fidr 
as  it  appeared  from  the  assignment  The  list  of  a^ 
ditors  was  good  eyidence  to  show  the  bona  fides  of  the 
testatrix ;  being  prepared  under  her  direction  by  the 
clergyman,  whom  she  had  called  in  as  a  friend,  and 
who  acted  as  her  clerk  on  the  occasion  of  her  beiiig 
pressed  by  the  JBm^o/ creditor.  By  his  advioe*  she 
summons  the  principal  creditor  and  persists  in  as- 
signing all  her  property  to  her  creditors,  requesting 
him  to  act  as  trustee  for  them.  All  these  fiicts  were 
evidence  on  the  question  of  fraud  or  not  in  the  as- 
signment. The  word  '^effects"  comprehends  the  cattle, 
and  whether  the  evidence  proved  a  lawful  distress  is 
not  here  the  question,  for  if  they  passed  under  the 
assignment  the  defendant  had  sufficient  tide,  and  what 
was  said  at  the  trial  falls  to  the  ground. 

Alberson  B. — I  agree.  The  plaintifi^  established 
a  prim&  facie  case  against  the  defendant  as  executor  de 
son  tort,  by  shewing  his  intermeddling  widi  testatrix's 
goods.  Then  in  order  to  justify  that  interventi<Hi  and 
to  show  a  title  to  the  goods,  the  defendant  proposes  to 
show  that  the  testatrix  in  her  lifetime  bon&  fide  as- 
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signed  them  to  him  for  the  benefit  of  her  creditors.    In       1884. 


Lewis 


order  to  establish  that  defence  he  begins  by  offering  in 
evidence  a  letter  from  an  attorney  pressing  the  testa-       "^  ^7 
trix  for  payment  of  a  debt,  to  show  her  motive  for      R<xibm. 
assigmng  her  property  to  her  brother-in-law,  the  prin- 
cipal creditor*    That  letter  was  withdrawn  as  not  being 
evidence,  but  being  referred  to  in  the  assignment  itself^ 
which  was  next  produced,  came  properly  before  the 
jury  in  that  shape   as  a  declaration  by  the  testatrix 
that  she  had  received  such  a  letter,  being  made  con- 
temporaneously with  her  act  of  assignment.      Next, 
1^  list  was  produced,  taken  down  from  her  dictation 
by  the  clergyman  who,  at  her  request,  prepared  the 
assignment,  and  purportmg  to  contain  the  names  of 
9ome  of  the  creditors  in  whose  favour  she  purports 
to  make  it^    The  question  being,  whether  the  list  was 
admissible  in  evidence,  and  if  it  was,  for  what  purpose, 
I  am  of  opinion  that  it  was  so  admissible,  as  forming 
part  of  the  transaction  of  assignment,  in  order,  by 
showing  thf  circumstances  under  which  she  executed 
it,  to  prove  that  it  was  so  executed  bon&  fide.    It  was 
for  the  plaintiff  to  show  mala  fides,  if  any.   The  assign- 
ment having  been  found  to  be  a  fair  transaction,  passed 
all  the  property*    That  was  the  object  of  the  instru- 
ment, and  ** effects"  is  a  very  large  term  (o)  to  which 
the  most  extended  sense  should  be  here  given.    If  it 
comprehended  all,  the  validity  of  the  distress  becomes 
munateriaU 

OuRNEY  B.  concurred. 

Rule  discharged. 

(«)  See  Pof  T.  Bring,  9  M.  &  S.  454;  Twigg  t.  Pottt,  3  Tyr.  967; 
Bog^n  T.  Jttckun,  Cowp.  304;  Pi^l  t.  Sk$w,  4  B.  &  Aid.  206. 
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1894*. 

IN  TEE  BQU8E  OF  LORD^ 

Between  Sir  William  Horne  Knight,  His  Majesty's 
Attorney-General,  Appellant;  and  William  Rope, 
James  WooDi  and  James  BaiERLT,  Respoodeiib. 

CAtB  OF  THK  APPSLI.AMT. 

Probate  dnty    JTOBN  MARSHALL,  hte  of  Ardwkk,  near  i 
under  55^6. 3.        Chester^  in  the  county  palatine  of  LameaHer, 
c.  184.  in  re-    |j)j  many  years  previous  to  and  at  the  time  of  bn  < 
sonal  assets  of  resident  and  domicOed  in  EngUmd  at  Ardwiek  albie* 
an  Engluh      ^^ j  ^^  j  |^^ ^  ^^  Other  place  of  residence  or  donicik^ 

testator  domi-  '  ^ 

ciled  and  dy-    John  Marshall  was  a  merchant  trading  widi  It»rA 

Und^w^ch     -^»»^«^^i  «"*d  at  the  time  of  his  deatfi  was  possessed 

being  locally    of  or  well  entitled  to  Tcry  large  personal  estate  and 

reign  country '  effects,  amountitig  together  to  800,0002.  and  npwarda^ 

at  the  time  of  part  of  which  personal  estate  and  effects  was,  at  die 
his  death  were  *.  *« .     i      i     ♦  •     ••  ■      «•  • 

not  brought      time  of  his  death,  situate  in  this  country,  or  on  the  laga 

hither  till  after  ^„j  ^j^^  residue  thereof  was,  at  the  time  of  Us 

that  event  by  .  ^         ' 

his  executors,  death,  situate  in  North  America^  and  consisted  pardy 
hadobtain^  of  goods  and  eflfects  belonging  to  him,  and  wUek  had 
auEng^Apro-  been  sent  by  him  to  North  America  for  sale,  and  were 
of  his  pereon-  ^^^  remaining  in  the  hands  of  his  agents  and  unsold, 
alty  situate  in   at  New  York  and  elsewhere  in  North  Amerken  and 

£nglundf  and 

proceeded  by    partly  of  book  debts  and  other  simple  contract  debts  dne 

""robat^  to^coV  ^"^  *^^"^  ^^  **'^  ^^^  ^^^®"  persons  at  the  time  of 
lectandad-  his  death,  domiciled  and  resident  in  North  America; 
Suntrri^''  and  partly  of  monies  in  the  public  funds  or  stocka  of 

whole  of  the  the  United  States  of  North  America^  and  in  the  funds 
assets 

or  stock  of  the  state  otNew  York,  in  North  America, 

standing  partly  in  the  name  of  the  said  John  Marshall 

and  partly  in  the  name  of  bia  agent  th^re. 

The  said  John  Marshall  duly  made  and  paUiahsd 

in  his  last  will  and  testament  in  writing,  and  a  codicfl 

thereto,  bearing  date  respectively  the  8Sid  day  of  An- 
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gm^  lass,  and  tbe  15di  day  of  Mmy  1884^  and  lie       IgM. 
appomled  the  nespondmlv,  FFJIfiaiii  ffoyK?,  JaMS  Wood      ^^^l^^ 
•nd  Jtfm€9  At«rl|r,  eseenton  of  bis  said  witt  and  oo*     CmSiiIw! 
dieiL    llie  Mid  eeslator  departed  thb  life  on  or  abMt       ^ 
die  19th  day  of  Jtrfy  18S4,  wilhoiit  bawif  altered  or   . 
revoked  his  said  wiD  or  eodieil  aa  to  the  appoidtmsnt  of 
exeeators;  and  die  Mdd  exeeator%  on  the  2Mi  day  of 
SepUmher  1804^  applied  tat  and  obtained  probate  of 
tbe  Mid  will  and  codicil  in  the  proper  ecoiatiaiticd 
«Nwrt  in  thia  coontrj,  for  the  purpoae  of  adnaniatenag 
the  whole  of  the  Mid  teitator^a  penonal  estate  and 
effecit)  or  so  nmcb  fiiereof  as  required  probate  lor  the 
pttrpose  of  being  adamistered  by  die  said  eseeatorB^ 
and  as  being  the  proper  probate  for  that  porpose;  and 
the  Mid  exeeotors  paid  lor  dntf  on  snch  {vobate  tbe 
aim  iA  916k  only,  and  a  stamp  is  impfesaad  on  the  said 
probate  for  that  amoont  and  no  more.    The  dnty  so 
paid  by  the  said  executon  on  audi  probate  was  in  r^ 
iqpeet  only  of  snch  part  c^  the  testator's  personal  esitafie . 
and  effcets  m  was  at  the  thne  of  his  death  ritnate  ut 
this  eountry  or  upon  tbe  Ingfa  seas»  and  which  waa 
nnder  the  vahie  <tf  SOflOOL^  and  tbe  said  eKocntora 
have  nerer  applied  for  or  obtained  probate  to  be 
granted  by  any  other  court  or  jniisdiotion,  and  hate 
nerer  applied  for  or  obtained  any  other  probate  than 
the  probate  hereinbefore  mentioned. 

The  said  executors^  by  tirtoe  of  such  probate^  pro^ 
eeeded  to  collect  and  administer  and  have  in  feet  ool« 
lected  and  have  administered  in  this  conntry  the  whole 
of  the  personal  estate  and  effects  of  the  said  testator, 
whether  situate  in  this  country  or  ebewbero^  at  the 
time  of  the  said  testator's  death,  or  the  principal  part 
thereof  to  the  amount  of  800,0002*  and  upwards. 

The  said  executors  hare  never  applied  to  tbe  com* 
fflissioners  of  stamps  to  pay,  and  hare  nerer  paid  any 
further  duty  in  respect  of  the  testator's    estate  and 
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1884*       eflfectai  in  addition  to  ihe  duty  which  they  so  paid^  as 
""^^^^      aforesaid,  and  whkh  duty  was.  sufficient  only  to  sati^' 
GfiNBRAX.'    ^^  ^^^^  owing  to  his  majesty  in  respect  of  the  prokte 
^'  duty  upon  such  part  of  his  personal  estate  and  effects 

mi  Othen,  as  was,  at  the  time  of  his  death,  situate  in  this  countij 
or  upon  the  high  seas,  and  was  whoDy  insufficient  to 
satisfy  any  duty  upon  such  part  of  the  personal  estate 
and  effects  of  the  testator  as.  was,  at  the  time  of  his 
death,  situate  in  North  America.  All  the  said  execu- 
tors, at  the  time  of  the  said  testator's  death  and  at  the 
time  when  they  toobout  and  obtained  such  probate  as 
aforesaid,  were  resident  and  domiciled  in  England,  and 
have  ever  since  resided  and  still  continue  to  reside 
and  are  domiciled  in  thb  country. 

On  the  9th  day  of  ^arch  1832  his  majesty's  attor- 
ney-general filed  an  nnbrmation,  which  was  afterwards 
duly  amended,  on  the  equity  aide  of  his  majesty's  court 
of  Exchequer,  against  the  said  respondents,  thereby 
stating^  amongst  other  things,  to  the  effect  hereinbe- 
fore stated,  and  praying  that  it  might  be  declared,  tiiat 
a  debt  arose  and  became  payable  to  his  majesty  in 
respect  of  probate  duty  upon  the  whole  amount  of  the 
personal  estate  and  effects  of  the  said  testator,  in- 
cluding as  well  the  personal  estate  and  effects  of  the 
9aid  testator,  which,  at  his  death,  were  situate  in 
this  country  or  upon  the  high  seas,  as  the  personal 
estate  and  effects  which  were  then  m  America;  and 
diat  such  debt,  in  respect  of  the  personal  estate 
and  effects  of  the  said  testator,  which,  at  his  death, 
were  in  America,  was  payable  by  the  said  respondents 
to  his  majesty,  and  that  the  same  ought  to  be  paid  out 
of  thetestator^s  personal  estate  and  effects,  or  otherwise, 
by  the  said  respondents  personally,  and  that  the  ne- 
ceaaary  accounta  might  be  decreed  to  be  taken  of  the 
teatator'a  personal  estate  and  effects  which,  at  his 
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deaths  were  situate  in  America,  and  of  the  amount  of 
duty  which  accrued  due  to  his  majesty  for  probate 
duty  upon  .  the  probate^  which  ought  to  have  been 
taken  out  in  respect  of  such  personal  estate  and  effects; 
and  that  the  said  respondents  might  be  decreed  to  pay 
the  amount  of  duty  which,  upon  taking  such  accounts^ 
should  appear  justly  due  and  owing  to  his  majesty ; 
and  that  the  said  respondents  and  each  of  them  might 
be  restrained  by  the  injunction  of  tlie  said  court  of 
exchequer  from  further  administering  the  said  testa- 
tor's estate  and  effects^  or  from  intermeddling  there- 
with, until  the  said  duty  should  be  ascertained  and 
paid;  and,  if  necessaryi  that  a  receiver  might  be 
appointed  of  the  outstanding  personal  estate  and 
effects  of  the  said  testator,  with^all  prbper  directions ; 
and  that  the  said  respondents  might  be  decreed  to  pay 
the  costs  of  the  suit.    And  for  general  relief. 

The  respondents  appeared  to  the  said  informatioUi 
and  on  or  about  the  21st  day  of  May  1833  they  filed 
a  general  demurrer  thereto. 

The  said  demurrer  was  set  down  for  argument,  and 
came  on  to  be  heard  before  the  judges  of  the  court  of 
Exchequer  at  Westminster,  in  Trinity  term  1833,  when 
tlieir  lordships,  by  an  order  dated  the  3d  d&yo£  June 
1833,  allowed  the  said  demurrer. 

The  appellant  is  advised  that  the  said  order  of  the 
court  of  Exchequer  is  erroneous,  and  ought  to  be  re- 
versed, and  that  the  said  demurrer  ought  to  have  been 
overruled,  for  the  following,  amongst  other 

REASONS  : — First,  because  by  the  true  construc- 
tion of  the  acts  of  parliament  by  which  probate  duty  is 
chargeable  upon  the  personal  estate  and  effects  of  de- 
ceased persons  for  or  in  respect  of  which  probate  shall 
be  granted,  such  duty  is  chargeable  and  ought  to  be 
paid  upon  all  the  personal  estate  and  effects  of  atestator 
wherever  situate  at  the  time  of  his  death,  when  probate 

VOL.  IV.  8   M 


1834. 

^-^/•^ 
Attorney- 
General 
v. 
Hope 
Rud  Others. 
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ISSt.       ii  ;?uie«l  is  (Lis  coantrr,  and  wUck 
"'"^^"'^^      fc<  in  by  f ock  execvum,  aad  «ie 
OuuAi     cocsCFj  brtlKs  Hnder  theprofaale. 


H 


Seeood,  becaose  in  this  cane  the  < 
KrxMTL,    taken  pneseaaca  cf  tke  whole  of  the 

aid  efSectM  of  the  teitalor,  end  kavkig^ 

tke  nsae  io  tLis  cooDtrr  lusder  sod  br  virtae  cf  An 

pcofadte,  tlse  vbo!e  ot 

^fv^nf^;^g  so  mack  tkerrcf  as  ' 

tke  tioe  cf  cLe  tetfator's  death,  Mml  be 

ccondered  m  the  personal  eftate  and 

ie*pect  of  vkkh  sock  probate  was  j 

feve  ILib!e  to  pr:bate  dntr. 

Third,  because  tke  seii  leapondenta  not 
paid  pre  bale  d^vj  iqwn,  or  icndeied  an  afor— il  cf  i 
part  of  tke  per»>iul  estate  and  cftcu  of  tke  anid  I 
tator,  whick  were  at  tke  tisae  of  Us  dcatk  aiSBafti 
Sorfi  Jmefic&,  and  whkk  the  defendant^  by 
iemarrcTy  aJaiisted  to  cowirt  p^tlT  of  book  debts  and 
ocker  sizzple  ooa^ract  debta  as  alleged  by  the  b9,  aodk 
degiiuici  oo^a  not  to  have  been  aHanod,  bnft  tknt  kk 
nujeatr's  anorucy  gcneisl  was  entitlad  ni  Wifci  «f 
sock  particnkrs^  at  least,  to  a  diseovwry  by  way  of 
answer,  and  to  an  accoont  ae  inqniiy  as  to  andk  pa^ 
tkubrs  by  the  decree  of  tke  eourt. 

^Signed)  WiOmm  Hmmg, 

Jtfn 


The  deaiorrer  wxs  nerer  argpad  in  tke  Exchequer, 
but  juJ^Tx^ect  was  entered  there  for  tke  present  respond- 
enu,  sub  iHeodo,  en  the  auihoritj  of  Tke  Aiiwkey^ 
General  r.  Dlacmd  c\  it  being  understood  that  tbcir 
object  was  to  hare  the  principles  of  that  dedsioo  re- 
coosiJened  on  appeal,  which  could  not  be  done  in  thai 
case  itielf  for  a  tecknkal  reaaoo(i). 

.  •>  Ant^  To^.  L  MSL  (I)  i^  fas. 
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TheAiiortwy^GeneraKSirJohM  Campbell)  for  tha 

appellant,  (fUkh  July.)    The  testator  was  domieiled  in 

lingland,  appointed  executors  resident  theroi  and  bia     osirEaAE. 

property  in  America  being  persona]  bad  no  sites,  but       J^ 

attached  itself  to  his  EngUih  domicil  {a).    The  pro«    and  Otbtn. 

eeeds  of  his  goods,  stoek,  and  book  debts,  locally  situate 

in  Amerita  at  his  death,  have  been  received  by  the  i^p 

spondents  in  England  to  the  amount  of  850,00(M.  more 

than  the  sum  in  respect  of  which  probate  duty  was  paid« 

The  question  therefore  is,  on  what  sum  that  duty  was 

payable?    Eming^s  case(&)  shows  that  legacy  duty  is 

payable  on  a  bequest  of  stock  in  foreign  funds  by  a  party 

domiciled  in  England.     It  was  there  extra-judicially 

thrown  out,  that  the  probate  duty  would  not  be  payable 

in  a  case  Hke  the  present ;  an  opinion  which  was  foUowed 

up  in  The  Atiomey^Oeneral  v.  Dimond{e).   That  case 

could  not  be  carried  further  by  appeal,  no  leave  having 

been  given  to  turn  it  into  a  special  verdict  (d).    Tiib 

appeal  is  intended  to  review  that  decision.    By  55 

Geo.  S.  c.  184,  Schedule,  Part  the  Third,  duty  is  im* 

posed  on  ^'probate  of  a  will  and  letters  of  administration 

with  a  win  annexed,  to  be  granted  in  England^  where 

the  estate  and  effects  for  or  in  respect  of  which  such 

probaie,  hiiere  of  adminisirationf  ^c.  respeetitely  ehaU 

be  granted^  exclusive  of  what  the  deceased  shall  have 

been  possessed  of  or  entitled  to  as  a  trustee  for  any  other 

person  or  persons,  and  not  beneficially,  shall  be  above 

the  value  of  20^.  &o."   Section  87  provides,  that  every 

person  who  shall  take  possession  of,  and  in  any  manner 

administer  any  part  of  the  personal  estate  and  effects  of 

any  person  deceased,  without  obtaining  probate  of  the 

will  or  letters  of  administration  of  the  estate  and  effects 

of  the  deceased,  within  six  calendar  months  after  the  de- 

(a)  See  BayiUy  B's.  judgment  io  JU  Ew'mg,  mic,  Vol.  L 106. 

(b)  Ante,  Vol.  I.  91.  (M.  1830.)        (c)  Ante,  Vol.  I.  243.  (H.  1831.) 
(d)  Id.  286. 

3m2 
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eease,  &c.  ahali  forfeit  50/.  Then  is  probate  to  betaken 
out  "  in  respect  of"  personalty  of  the  testator,  which 
being  abroad  at  his  death,  is  after  that  event  remitted 
to  England^!/  If  it  is,  probate  duty  must  be  pud  on  die 
whole*  Again,  by  section  38. "  no  ecclesiastical  court  or 
person  shall  grant  probate  or  letters  of  administratkm 
without  first  requiring  and  receiving  from  tlte  person 
applying  for  the  same,  an  affidavit  that  the  estate  and 
effects  of  the  deceased  for  or  in  reaped  of  which  the 
probate  or  letters  of  administration  is  or  are  to  be 
granted,  exclusive  of  what  the  deceased  shall  have  beea 
possessed  of  or  entitled  to  as  a  trustee  for  any  other, 
and  not  beneficially,  are  under  the  value  of  a  certain 
siua  to  be  therein  specsGied.''  Sections  37  and  38  apply 
to  any  part  of  tlie  goods  of  a  deceased,  disposed  of 
without  probate.  Any  difficulty  which  might  arise 
under  section  38  in  estimating  the  value  of  property 
abroad,  is  met  by  sections  40  and  41.  for  abating  or  in^ 
Creasing  the  duty  according  to  the  actual  amount.  Had 
the  testator's  goods  been  sent  home  in  specie,  could  the 
respondents  have  intermeddled  with  them  without  pro- 
bate, except  under  the  penalty  of  section  37  ?  or  couU 
they  have  maintained  trover  for  them?  Htmt  v.  Ste- 
vetu{a)  and  Carr  v.  Roberts (ii)  show,  thtit  on  their  pro- 
ducing the  probate  for  50,000/.  only,  they  must  have 
been  nonsuited  for  want  of  a  larger  stamp.  So  that 
when  the  property  arrived  from  abroad,  tliere  must  be  s 
personal  representative  '*in  respect**  of  it,  and  it  could 
only  be  dealt  witli  by  probate  or  administration.  Louie 
'  and  onoiheTf  assignees  of  Stewart  a  bankrupt,  v.  Farlk 

(a)  3  Taunt.  IIS ;  see  S  M.  &  S.  553 ;  4  Camp.  «7t.  A  role  for  a  new 
trial  is  now,  Itth  Jamutry  1835,  pending  in  the  Exchequer  un  this  poini 
in  Afonf^oMeryV.  Athhyand  eihtrt* 

(fr)  S  B.  &  Ad.  905.  A  new  trtiil  having  been  granted,  a  fresh  sUnp 
was  imposed,  and  (lie  plaintiff  recoveied. 
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42 fid  Others  (a)  was  not  cited  in  The  Atiomef/'Generalvt 
Dimondy  and  is  in  point.    There^  a  testator  appointed 
persons  resident  in  India  and  Scotland  his  executors. 
'X'he  will  was  not  proved  in  England,    The  executors 
residing  in  India  having  remitted  money  to  their  ageni; 
in  England,  a  creditor  of  the  testator  filed  a  bill  against 
that  agents  praying  an  account,  and  payment  of  the 
money  to  the  accountant-general  for  security.    A  de- 
murrer was  put  into  the  bill,  stating  that  a  personal 
representative  of  the  testator  resident  within  the  juris- 
diction  of  the  court  was  a  necessary  party  to  it,  and 
that  there  was  no  such  personal  representative  so  re<* 
sident  a  party  to  it*     The  demurrer  was  allowed,  and 
the  Vice-Chancellor,  more  particularly  relying  on  jEfum- 
phreys  v.  Humphreys  {b),  held  that  the  court  of  Chancery 
could  not  act  in  allowing  an  account  to  be  taken  of  such 
a  property,  unless  a  personal  representative  was  before 
the    court.       The  consequence    is,   that  as^  probate 
could  only  be  granted  under  section  38.,  probate  duty 
must  be  paid  on  the  wnole.      Logan  v.  Faprlie{c) 
follows  up  the  former  case.  There  the  testator,  a  major 
in  the  East  India  Company's  service,  resident  in  India, 
and  having  all  his  property  there,  bequeathed  his  re- 
sidue to  H.  L.  resident  in  England,  or,  if  she  dijed 
before  him,  to  her  children ;  and  appointed  executors 
resident  in  India.    The  will  was  proved  in  India,  and 
the  residue  remitted  by  the  executors  to  their  agent  ia 
England,  with  directions  to  pay  it  to  "  /i.  L.  or  her 
children."  They  having  filed  a  bill  against  the  agent  to 
secure  the  fund,  it  was  held  liable  to  legacy  duty,  and 
that  administration  should  have  been  taken  out  to  the 
testator  in  this  country,  and  the  administrator  made  a 

(a)  «  Madd.  R.  10K(Sir  Thomas  Plumer  V.  C.  1817.) 

(6)  3  P.  VVnis.  349. 

(c)  2  Sim.  &  Stu.  384,  291.  Leaeh  V.  C.  18S5t  observed  on  by 
Alexander  C.  B.  in  Re  Ewing,  ante,  Vol.  I.  103«  and  by  Bay  ley  6.  in  Re 
Bruce,  ante.  Vol.  ITI.  479. 
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1834.  party  to  the  suit.  The  Vice-ChaDcellor  «ud,  that  if  a 
Attmiibtw  P*^  ®^  *  testator's  assets  is  found  in  England  m  die 
GjuittA&  hands  of  the  executor's  agent  without  any  specific  ap- 
Hon  propriation,  and  a  legatee  in  England  institates  a  siut 
Md  Otbsra,  here  for  the  payment  of  his  legacy  out  of  such  luap- 
propriated  assetSi  then  such  assets  are  to  be  coik 
Aidered  as  administered  in  England^  and  the  legacy 
duty  is  payable  in  respect  of  them  (a).  If  tihe  early 
case  of  Jauncey  t.  Sealey{b)  be  well  reported,  it  is 
rather  in  point  for  than  against  the  appellant.  [Lord 
Brougham  C.  The  testator  is  not  there  stated  to  have 
been  domiciled  at  Najdes.l  ^^  ^  ^  assumed  that  be 
was^  then,  as  he  had  made  a  nuncupative  wiB^  proved 
there  according  to  the  custom  of  that  country,  and  left 
no  property  in  England,  the  English  administralioB 
under  which  it  was  sought  to  make  the  executor  who 
had  proved  at  Naples  account,  might  well  be  held  to 
hare  no  effect,  and  to  be  as  unnecessary  as  if  the  tes- 
tator died  and  left  an  estate  in  Scotland,  Yockmey  ▼• 
Foysier  (c)  was  a  suit  by  Mrs.  Yoetneffy  a  legatee  in  the 
win  of  Foysier^  late  o{  Jamaica,  to  obtain  grant  of  pro- 
bate in  the  prerogative  court  of  Canierbnry.  The  ex- 
ecutor having  appeared  under  protest  to  the  jvrisdie- 
tion,  the  first  article  of  Mrs.  Yoetney^s  allegation  stated 
in  substance,  that  the  deceased  died  in  1777,  having  at 
his  death  personalty  in  the  province  of  Canierhmry  to 
a  value  of  6/.  and  upwards,  sufficient  to  found  die  juris- 
diction of  the  court.  The  second,  that  Foysier,  the  ex- 
ecutor, proved  the  will  in  Jamaica,  was  then  resident  in 
the  province  of  Canierbnry,  and  had  had  remitted  to 
him  there  from  Jamaica  effects  above  5/.  in  value, 

(a)  See  Jaelaon  and  others  r»  Forbes  mnd  othtn,  ante.  Vol.  II.  57S.  iihI 
405. 

(6)  1  Vernon,  597.  (1686.) 

(c)  Reported  in  a  note  to  Sanrth  v.  BiiAa]*  tf  Vmdm,  ror.  Sr  Mm 
Nichofl  18S8.1  Hapg.  Rep.  New  Series,  651.  AUo  Hated  m  T^rwkhti 
Hole  to  4  Bunrs  £ccl.  Law.  955,  8th  edit.  (18e4)fronDr.BaUiBe'>  MSS. 
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and   is  in  possession  of  theni.     The  third  stated  the        1884« 

beqnest:    the  fonrtb,  that  the  legatee  was  ad?ised      j^^^ 

to  file  her  bill  in  Chancery  to  compel  payment  of  the      OEnsaAt 

legacy,  but  was  prevented  from  so  doing  on  account  of       „J^ 

there  not  being  a  representative  to  the  deceased  in  the    and  Otbsri* 

prerogative  court  of  Canterbury  \  that  by  the  invariable 

practite  of  Chancery,  no  proceedings  can  be  had  or  in- 

stittited  therein  against  an  executor  for  rendering  an 

account  or  recovery  of  a  legacy  bequeathed  by  will,  un- 

leas  the  wUl  be  first  regularly  proved  in  the  prerogative 

court,  and  a  legal  personal  representative  be  appointed 

to  the  testator  by  such  court.    The  allegation  was  re* 

jected  and  the  prerogative  probate  refused*     Sir  John 

NiehoUgv^es  this  account  of  the  case  in  his  judgment  in 

Searth  v.  Bishop  of  London  (a) :  "  In  Yockney  v.  Foy- 

gter,  in  which  I  was  of  counsd,  the  party  applied  for  a 

prerogative  probate^  the  jurisdiction  was  deniedi  and  waa 

propounded  in  an  allegation.    The  only  effects  within 

the  province  were  brought  there  after  the  death  of  the 

party*   Sir  WilUam  Wt/nne  rejected  the  allegation  on 

the  ground  that  such  goods  did  not  found  the  juitk^ 

diction,  and  saidi  that  though  it  was  stated  in  argument 

that  the  probate  was  necessary  in  order  to  file  a  biU>  yet 

he  could  not  grant  it  on  such  an  assertioUi  but  if  the 

court  of  Chancery  had  actually  decided  that  the  prero« 

gative  grant  was  necessary,  this  court,  in  aid  of  justicoi 

might  aHow  the  grant  to  pass."  Sir  John  NicboUnAi^ 

"  That  case  only  shows,  that  for  the  sake  of  farthering 

justice  the  court  would  not  withhold  its  probate."    It 

appears  then  that  Sir  IV.  Wynne  rejected  the  allegation 

on  the  ground  that  it  did  not  sufficiently  appear  that  a 

court  of  equity  would  require  a  personal  representative 

in  respect  of  the  estate  remitted  hither.     But  wheh  he 

says  that  if  it  was  actually  decided  by  the  court  of 

equity  to  be  necessary,  the  grant  of  probate  nught  be 

(a)  Sm  1  H«gg«  R.  NcfV  Scrrai.  6S6,  63f, 
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allowed  to  pass  in  aid  of  justice,  the  subsequent  i 
of  Lowe  T.  FarUe  and  Logan  v.  Fairlie  show,  that  had 
they  been  then  decided.  Sir  H',  Wymte  would  have 
granted  probate.    But  it  could  not  have  been  there 
granted  in  respect  of  any  but  the  remitted  assets.  That 
is  in  fuTour  of  the  appellant*     [Lord  Brougham  C« 
What  locus  standi  in  curia  has  a  person  to  dafan  die* 
coTery  of  assets  by  merely  suggesting  on  the  record  Aat 
he  is  executor,  without  showing  title  under  the  seal  of 
the  ecclesiastical  court  by  probate,  or  his  appoiatment 
by  letters  of  administration  ?  Probate  is  not  that  which 
makes  the  executor  or  gives  him  capacity,  as  the  Scoiek 
phrase  ''  confirmation"  shows,  but  is  the  sentence  of  the 
court  confirming  an  appointment  of  the  testator,  and  is 
the  only  mode  of  estabUshiog  that  sentence.     Whereas 
the  administrator  takes,  not  under  the  wiD,  but  under 
his  appointment  by  the  sentence  of  the  ecclesiastical 
court.    A  strange  might  otherwise  get  hold  of  the  pro- 
perty by  merely  suggesting  that  he  was  executor  or  next 
of  kin.   In  this  case,  part  of  the  assets  were  in  Engltmd 
and  part  in  America  at  the  testator's  death.   The  ques* 
tion  is,  whether  in  contemplation  of  law,  where  personal 
property  is  out  of  the  kingdom,  it  must  not  be  taken  to 
follow  the  domicil  or  situs  of  the  testator.]    The  cases 
of  The  AUorney-General  v.  CockereU{a\  and  Same  v. 
BeaUon  (6),  show  that  befinre  The  AUorney^Generml  v. 
Dimond{€),  the  practice  and  understanding  were,  that  if 
any  part  of  the  personalty  of  any  deceased  person 
arrived  in  England  after  his  deatli,  unappropriated, 
probate  or  administration  must  be  taken  out  in  respect 
of  it  here.    [Lord  Brougham  C.  In  The  Aitomey^Gt^ 
neral  v.  Jaeison,Forbes,  and  others  {d\f  those  cases  were 
much  considered  in  this  house  on  appeal  from  the  case 
o{  Jackson  and  others  v.  Forbes  and  others,  in  the  court 

(fl)  1  Pri.  165.  (6)  r  Pri.  UO.  (c)  ilm#.  Vol.  L  OS. 

{d)  Anu,  VoUIIL  98^  9th  June  163«.  (Dom.  Proc) 
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of  Chancery.    The  court  of  Exchequer,  on  my  sending       1884. 

them  a  case  as  to  those  defendants'  liability  to  legacy    ^     ^^^ 

''  °     ,    Attobbey- 

duty,  examined  the  grounds  of  those  decisions  (a),  and      Geheral 

certified  to  me  adversely  to  the  payment  of  that  duty.        jj^^ 

I  had  then  the  assistance  of  Lord  Plunieii  the  Lord    and  Others. 

Chancellor  of  Irekmd,  and  we  agreed  with  the  court 

below  in   distinguishing  the    case  before   the  house 

from  them.}      In   The  Attorney-General  v.  Jackson^ 

Forbes,  and  others,  this  house  considered  the  estate 

as  administered  in  India,  and  wound  up  there  before 

remittance  hither.      A  distinction  may  be  made  be* 

twemi  stock  in  foreign  funds,  as-  in  Emng*s  case  {b\ 

and   debts  due  to  a  testator  from  persons  resident 

abroad;  which  latter  may  be  considered  as  having  been 

contracted  in  England.    As  between  one  diocese  and 

another,  personalty  consisting  of  simple  contract  debts 

is  considered  liable  to  probate  in  the  diocese  where  it  is 

found ;  if  consisting  of  a  specialty^  it  is  so  liable  where 

it  is  found.  But  the  broad  principle  is^  that  the  testator 

being  domiciled  here,  all  his  property  received  here  by 

his  executors  resident  here,  must  be  referred  to  the 

owner's  domieili  and  ought  to  pay  probate  duty. 

Sir  George  Grey  on  the  same  side.  The  question 
is,  as  in  The  Attomey-General  v.  Dimond,  whether 
personalty  of  a  testator,  which  being  at  his  death  in  a 
foreign  country,  is  afterwards  brought  here  by  his  exe- 
cutor acting  under  English  probate,  and  administered 
here  as  part  of  the  assets,  is  liable  to  probate  duty? 
That  is  a  different  question  from  one,  whether  property 
locally  situate  abroad  is  liable  to  probate  duty,  though 
not  brought  here,  supposing,  the  executor  to  have  the 
power  to  do  so.  Personalty  is  considered  to  be  situate 
where  the  domicil  of  the  party  is.  But  in  The  Attorney^ 
General  \.  Dimimd,  the  distinction  which  was  taken  as 

(a)  Anu,  Vol.  II.  354.  (E.  183«.)  (b)  Ante,  Vol.  I.  91. 
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1884*      to  the  situs  of  tbe  probate^  appears  gfoondcd  on  tUs: 
ji^!l^l^j^    that  where  a  testator  died  in  one  diooese  poeseseed  of 
Obvssai*     property  there,  and   of  property  ntnate  in  anodier 
Hors       prerogative,  probate  must  foe  taken  oat  in  order  to  fe- 
ud OtbiM*   cover  the  property  in  both  dioceses^  if  within  tlie  mne 
province.  Here,  the  foreign  assets  were  not,  a^  in  Dmtui 
V.  Laker  (tf),  situated  in  Irtkmd,  where  a  pfob«te  eoold 
be  taken  ont«    So,  had  the  assets  been  in  both  pro- 
vinces of  England^  probate  would  have  been  taken 
out  in  both  in  respect  of  the  amount  in  each.     [Lord 
Brougham  C.  I  have  no  doubt  that  the  repreeentation 
is  necessary.    My  doubt  was,  whether  the  repreaeBta- 
tive  capacity  being  once  conferred,  the  executor  »  not 
entitled  to  proceed  under  it ;  but  it  was  held  in  HmtU 
V.  SHevens,  that  he  cannot  give  evidence  of  hia  nf^e- 
sentative  character  quoad  the  fond,  unless  the  aaaiinat 
of  it  which  he  seeks  to  recover  is  covered  by  die  ad 
valorem  stamp  on  the  probatoi  which  is  fike  an  nn- 
stamped  instrument  quoad  the  surplus.]    Sections  87 
and  88.  i^ow,  that  as  before  the  executor  can  sue  at 
law  as  such  to  recover  the  assets  he  must  obtam 
probate^  so  it  wiB  not  be  granted  without  aflkhtwit  of 
the  value  of  the  property.    Creditors  and  legatees  may 
compel  the  executor  to  account  as  ftir  as  die  asisets 
extend  or  might  have  extended  but  for  his  neglect  i 
but  he  will  not  be  recognised  as  such  tiU  he  has  i 
out  probate  in  respect  of  sometfimig  the  parties 
beneflcially  entitled  to^    Probate  du^  has  in  tfiis 
been  paid  on  a  part  of  the  assets^  which  at  the  tes^ 
eater's  death  was  on  the  high  seas,  thoi^  no  more 
locally  situate  withm  the  jurisdktion  of  the  ordioaty, 
than  that  which  was  left  in  America. 

Bo^€  for  the  respondent  The  question  ia»  Whether 
if  a  person  dies  in  this  country  possessed  of  property 

(•)  CUrd  bj  B^yUs  B.  in  Jll«iiQ«GeMf«<T.  DmmA^tmU^  Vol.Lf47. 
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situate  here»  but  entitled  to  property  in  a  foreign       1884« 
country  to  a  larger  amonnti  probate  is  by  tbe  stamp 
laws  to  be  granted  only  in  respect  of  tbe  assets  in 
England^  or  of  those  in  America  also  ?    Originally^  if  a 
party  made  no  will,  tbe  ecclesiastical  court  had  power 
to   administer,  and  as  a  will  ousted  that  power,  it 
was  afterwards  thought  necessary  that  the  instrument 
having  that  effect  should  proceed  from  the  same  oourt. 
Its  grant  of  probate  then  is  only  an  e^^emplification  or 
certificate  that  that  court  is  satisfied  such  a  will  has 
been  made  as  ousts  its  right  to  administer.    But  tbe 
jurisdiction  to  grant  probate  depends  on  the  existence 
of  the  property  within  tbe  particular  ambit  in  which 
the  court  has  jurisdiction.    For  if  it  be  wholly  in  the 
diocese  where  the  testator  dies,  the  bishop  of  that  dio- 
cese must  grant  probate;  if  in  other  dioceses  of  the  same 
province,  the  archbishop.     Suppose  then  a  testator 
has  property  worth  20,000/.  in  two  dioceses  of  the  pro* 
vince  of  Canterbury,  and  property  worth  10,000A  in 
IreUmdf  a  Canterlwry  prerogative  probate  would  be 
granted  for  tbe  English  property,  and  a  ptobate  in 
Ireland  for  the  assets  there  situate*     Suppose  the 
Irish  assets  to  be  i^terwards  brought  to  Enghmd,  and 
the  executor  in  England  to  sue  here  fox  them,  what 
duty  must  be  paid  on  the  English  probate,  in  order  to 
enable  him  to  maintain  his  action,  and  must  he  pay 
duty  on  the  whole  amount?    No  Irish  or  Indian  pro- 
bate can  he  recognised  here  for  this  purpose,  more 
than  as  a  sentence  of  a  competent  foreign  tribunal*,  and 
if  so^  according  to  tbe  argument  for  the  crown,  an 
executor  must  have  probate  here  for  all  Irish  assets 
brought  hither,  and  vice  versft,  though  that  would  in^ 
volve  the  paying  duty  twice  over  for  the  same  assets. 
If  the  doctrine  of  the  courts  of  law,  that  an  executor 
who  sues  as  such  for  1000/.  shall  be  nonsuited  where 
the  probate  stamp  is  only  for  500/«,  is  applied  univer- 
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saDjy  great  incooTcnienoe  may  arise.  The 
500L  sued  for  may  be  fer  money  held  by  the  tes4aior 
as  trustee  only,  and  the  vfaole  range  of  qnestiotxs  as  ta 
trusts  Biay  be  ioToKed  in  the  hidirect  shape  of  a 
objectioo  to  a  stamp  at  nisi  prios,  or  oo  a  laotaoo  for  a 
nev  trial.  Bat  if  the  sufficiencyin  amoont  of  a  probale 
is  to  be  tested  by  thebct,  vhetheritbsooght  toieoover 
a  sam  higher  or  lower  than  vould  be  coTeied  by  die 
stamp  produced,  then  an  executor  may  in  a  ^Kceyana 
of  actions,  each  brongbt  for  a  sum  corered  by  the  pfo- 
hate,  SasHy  recorer  a  sum  infinitely  larger  Amn  diat 
for  vhich  doty  has  been  paid.  All  that  JTaxf  t.  Sferm 
decided  wasy  thatvhere  it  appeared  on  the  probate  that 
duty  had  been  paid  oo  a  smaller  sum  thaa  the  exec*- 
tor  vas  then  suing  for,  theie  being  no  doabt  that  the 
vhole  was  in  this  country  at  the  dme  of  grantm?  pfo- 
fane,  the  coart  cooU  not  look  on  that  as  probate,  and 
the  e3DecT;:or  €o::jd  not  reooTcr-  That  cise  eoold  not 
hare  been  brouz^:  he;e  by  appeal;  it  tamed  endrdy  oa 
9  &  10  IT.  3.  c.  !25.  s.  5E>.  wluch  enacts,  that  where  a 
startp  is  necKsary  for  any  deed  &c.,  no  such  record, 
deed.  iascrsmecL.  or  writixi^  shiB  he  pleaded  or  ghnew 
ni  erikieDcr  in  any  cacrt,  or  admitted  in  any  oomt  to  be 
a«;&il&!bte  tbe^e^  c=t3  the  vdbmi  &c  on  wUdi 
deed  Jcc  sid  be  wrisaes  or  made,  shaD  be 
vnh  a  iiwf=]  scimp  \:\  Xov  &e  duty  cm  probates 
was  cctpsiZy  isjoied  by  5  IT.  jr  Jf.  c.  21.  &  S.  dins: 
*  For  enery  ddr  cr  poece  of  velkim  fcc-  on  whidi  any 
prrittite  cf  a  wd  or  lecher  of  admrihtratiop  for  mf 
t9tr.7i  fiCv<if  rif  w*LM  -rf  ?^  duB  he  ingrassed  or 
:be  <;=K  cf  Sf;.^    Kow  how  coold  it  appear 


znio^  u^  Art.  w^K^heri^  prokifee  was  granted  on  an 
<tccsi^  «  ^M  re  I=>X>1.  cr  ofiher  brger  snmi,  nnless  by 
A«  c&4£iise  cc  ax.arS:ta.  as  is  ffWiT  t.  Sferau.'  [Lord 


5««  t^tZB^  OK  &  ^  fiOC'! 
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JBrougham  C.  The  want  of  more  particular  expression       1834. 

in  the  act  might  occasion  great  hardship.    Suppose  "'"^"''^ 

there  had  been  an  act  of  administration  abroad,  which     Gineral 

under  the  law  of  the  country  where  the  assets  were        u*j^^ 

situate,  occasioned  the  payment  of  a  duty  there  equal    and  Othen. 

in  amount  to  the  English^  it  would  be  hard  to  compel 

the  same  process  to  be  gone  through  in  this  country  at 

a  renewed  expense.    Had  the  act  stated  that  the  duty 

should  be  paid  ^*  wherever  the  personal  property  is 

situate/'  no  difficulty  would  have  arisen.]  The  method 

of  imposing  the  duty  adopted  by  5  yfpin  M.  c.21.  s.3. 

was  continued  till  1815,  when  the  legislature  intended 

to  remedy  this  state  of  the  law  by  55  G-  -S.  c.  184. 

s.  38.^  which  compels  an  affidavit  of  the  amount  of 

property   for   which  a  probate  is   required.     That 

oath  is  meant  to  be  conclusive  of  the  amount  of  duty  to 

be  paid,  subject  to  the  correcting  any  error  which  may 

eventually  appear.    [Lord  Brougham  C.  If  the  oath  is 

so  far  conclusive,  still  under  55  G.  3.  c.  184.  s«  43.  the 

respondents  may  be  liable  to  penalties  for  not  paying 

up  the  additional  duty  on  the  American  assets,  provided 

that  probate  ought  at  first  to  have  been  taken  out  in  - 

respect  of  them.      I  do  not  receive  TTie  Attorney* 

General  v.  Dimond  as  authority,  though  entitled  to 

great  respect,  because  it  was  never  acquiesced  in,  and 

would .  have  been  appealed  from  had  the  state  of  the 

record  admitted.     To  Ewing's  case  no  such  consi* 

derations  attach,  anf  it  is  entitled  to  great  weight  But 

supposing  the  rule  laid  down  in  The  Attomey-General 

V.  Dimond  to  be  correct^  a  man  domiciled  in  England 

might,  during  a  long  ilbess,  transfer  his  English  into 

foreign  stock,  and  then  on  his  death  here  no  probate 

duty  would  be  payable,  though  he  was  domidled  in 

JEJnjr2a9u2,  and  appointed  executors  resident  here.]  That 

objection  would  have  more  force  if  this  were  a  case  of 
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bgacy  daty.  In  JEuring^M  caie  (aX  Alexander  C*  B.  ttji, 
'*  It  is  contended  that  the  fund  in  this  case  is  not  fishk 
to  legacy  duty^  becanse  the  duties  on  probate  and 
administrations  would  not  have  extended  to  t&b  parti- 
cular fiind ;  perhaps  not,  but  that  makes  no  difierenee 
in  this  case.  It  is  so  expressed  in  the  act»  that  the 
doty  on  the  probate  is  only  imposed  in  respect  of  thst 
fond  which  the  executor  or  administrator  is  to  obtaia 
in  a  province  of  this  country  by  force  of  that  probate 
or  administration  obtained  in  Omterhay,  for  instance ; 
so  that  though  there  may  be  a  great  personal  ealate  ia 
the  county  of  Yorkf  the  duty  on  that  estate  is  not  paid 
till  an  admbistration  is  taken  in  the  provinee  of  York, 
and  vice  versi;  and  it  is  only  on  the  recovery  of  those 
sums  in  those  parts  of  the  country  where  the  probate  is 
granted  by  foree  of  that  particuhur  probate,  which  by 
oar  constitution  is  confined  to  particuhtr  provinces,  that 
the  duty  is  payable;  for  where  55  Geo.  8.  c.  184>.  Seho- 
dule.  Part  III.  directs  the  letters  of  adminiatration,  it 
says,  '  where  the  estate  or  eflbots  for  or  in  respect  of 
which  such  probate  &e.  shall  be  granted  or  expaded/ 
evidently  confining  the  charge  on  the  probate  to  those 
particuhur  estates  to  be  recovered  of  right  by  fi>rce  of 
that  administrstion ;  but  when  it  speaks  of  the  l&g^cy 
duty,  It  is  charged  on  the  amount  of  the  estate  itself,  to 
be  handed  over  on  the  receipt,  which  the  executor,  to 
save  himself  from  the  penalty  of  86  G.  S.  c.fi2.  a.  S8, 
ought  to  take  before  he  pays  the  money.  I  cannot 
doubt  therefore,  in  that  particular  case,  that  legacy 
doty  is  chargeable  on  this  property."^  The  judgment 
of  Baylm/  B.  is  strong  to  the  same  effect  (6). 

In  The  Attorney  Oenmral  ▼•  Dimond  it  was  urgtd  fiir 
the  crown,  that  a  probate  was  necessary  to  sustain  an 
action  by  executors  for  the  assets^  and  Lfigmi  t.  Fmr- 


(a)  AnU,\o\,l.\OU 


0)  Id.  lor. 
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ZM(a)was  presied  on  the  court.    But  asiumipg  Uiat 

SL  party  suing  as  a  representative!  must  show  that  be 

lias  clothed  himself  with  that  character  by  virtue  of   ^sER^r 

adminigtratioD  granted  by  some  competent  authority        ^* 

in  this  countryi  the  question  here  is»  not  whether  he    ^d4  Otber^. 

lias  done  soi  but  in  respect  of  what  property  is  the 

instrument  conferring  (\t  limiting  that  representative 

character  granted  ?  and  what  probate  duty  should  hav^ 

b^en  paid  at  the  moment  it  was  granted  ?  That  depends 

on  the  words  of  55  G,  3,  o.  184.  Schedulei  Fa^t  HI. 

^here  there  are  assets  in  a  foreign  country  as  well  ap 

in  this  country,  probate  duty  is  not  of  necessity  to  be 

paid  on  the  foreign  assets ;  for  ,if  it  is  all  duly  admir 

nistered  there  without  ever  being  brought  here<  it  is 

not  contended  that  probate  duty  would  be  payable 

here,    I^ow  though  by  sect,  43,  a  mistake  in  the  exe^ 

cutor  s  first  estimate  of  the  amount  of  the  assets  may 

bo  rectified  by  himj  there  does  not  appear  any  power 

to  rectify  such  a  mistake  in  consequence  of  any  things 

e,y.  the  bringing  foreign  assets  to  this  countryi  occur- 

ing  after  payment  of  that  duty  which  was  the  Tight 

duty  at  the  time  the  grant  of  probate  waa  made* 

Nothing  in  the  act  makes  a  fiuotuatlug  duty  payable 

in  respect  of  the  locality  of  the  property  varying  &ons 

time  to  time.    The  form  of  affidavit  required  by  the 

eoclcsiastical  court  in  pursuance  of  sept,  S8,  is  of  the 

▼alue  of  the  estate  which  the  deceased  died  entitled  to^ 

*'  and  for  or  in  respect  of  which  a  probate  of  the  will 

is  to  be  granted."    No  difficulty  remains  how  to  asceiy 

tain  whether  the  assets  are  administered  in  the  foreign 

country  where  they  arCi  or  are  brought  hither;  for 

that  was  a  fact  contemplated  by  the  legislature,  as 

capable  of  being  ascertained  at  the  time  of  making  the 

affidavit.    [Lord  Brongham  Ct  The  principle  on  which 

the  judgment  in  2%s  Attorney  General  t.  XHnumd  pro- 

(•)  S  8.  &  8.  f  Si. 


Hops 
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I8S4.       ceeds,  is  this;  probate  is  the  act  of  the  eedcaasaai 
v^^^      court  in  respect  of  property  locaBy  sitoale  widni  id 
Aii«..&i-    jarisdictioii,  oonfimiiiig  the  testator^s  mppcMntmeot  d 
jv.  an  executor.    That  coofinnatioD  is  more  tiian  ftra, 

for  without  it  he  cannot  get  at  die  snbstanoe,  vUle,  m 
soon  as  it  is  granted,  he  becomes  umTcrsally  execiitar 
and  pemonal  representative  by  force  of  the  wiD.  The 
court  does  not  confer  die  power  as  in  case  of  ad» 
nistration,  bat  recognises  him  as  being  die  r^tr^^^^^ 
whom  die  testator  directed  to  represent  him.  Thu 
can  have  no  effect  on  the  administrati<»  of  the  pro- 
perty here  or  abroad.  I  have  always  conadered  i 
man's  personalty  to  have  no  situs  but  his :  f<v  dioagli 
if  A.  dies  in  die  diocese  of  Norwickj  and  lus  debtor  is 
resident  in  another  diocese  of  die  same  lurovince,  it  b 
considered  as  ritoate  in  the  diocese  where  he  lives,  and 
that  is  the  principle  by  which  particular  and  universal 
admimstratioa  is  granted ;  it  may  follow  notwidistand- 
ing,  that  though  to  give  a  geoNtl  jorisdictioQ  it  is  re- 
quired that  there  should  be  bona  notalalia  within  some 
district,  yet  idien  once  the  jurisdiction  accrues^  die  grant 
of  probate  may  have  universal  eflfect  with  reference  to 
die  will,  and  wiD  enable  the  representative^  when  he 
comes  into  the  court  of  Chancery,  to  call  over  firon 
abroad  and  distribute  hoe  all  the  fordgn  assets^  The 
grant  of  probate  is  only  in  respect  of  die  goods  situate 
within  the  jurisdiction  of  the  court.  Now  if  a  man 
die  in  JEtigkmdf  possessed  of  goods  situate  here  and 
worth  10,0001.,  and  of  odier  goods  in  Irdamd  worth 
SO^OOOL,  and  probate  is  taken  out  here,  and  in  Irtitmi 
imder  fi66.S.c56.  in  respect  of  the  assets  there, 
and  that  the  latter  are  afterwards  brought  hidier,  can- 
not the  executor  recover  them  here  without  Englhh 
probate,  and  paying  liirdier  duty?  The, court  would 
look  to  the  point,  whether  all  that  is  required  by  the 
conqietent  courts  of  IrdoMd  or  other  countries,  had 
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been  done.  The  question  remains  on  the  words  of 
the  schedule  of  55  G.  3.  c.  184,  what  are  "  the 
estate  and  effects  for  or  in  respect  of  which  admi- 
nistration is  granted."  Nothing  shows  that  it  was 
intended  to  include  any  other  property  than  that  situ- 
ate within  the  ecclesiastical  jurisdiction,  which  should 
^ant  probate  at  the  time  of  such  grant. 


18S4. 

Attorney- 
General 

V. 

Hope 
and  Odien. 


Wiffram  on  the  same  side.  No  question  is  here  to 
be  argued,  whether  debts  owing  by  a  person  in 
America  to  another  here,  were  to  be  taken  as  property 
there  or  here.  The  act  55  G,  3.  c.  184.  is  penal,  and 
must  therefore  be  construed  strictly.  Domicil  decides 
the  question  of  legacy  duty ;  Ewing^s  case,  (a)  In  re 
Bruce  (6),  was  precisely  the  reverse  of  Ewing's  case, 
and  the  domicil  being  Americany  it  was  held  no  legacy 
duty  was  payable.  That  being  the  law,  can  any 
analogy  be  drawn  from  it  in  a  case  of  probate  duty  ? 
Now  the  terms  in  which  duty  is  imposed  on  legacies, 
seem  to  contemplate  a  certain  particular  class  of  per- 
sons, without  intention  to  impose  duty  on  foreign  pro- 
perty. Now  the  probate  duties  are  imposed  on  the 
"  estate  or  effects,  in  respect  of  which  probate  &c.  is 
granted.''  What  they  are,  can  only  be  known  aliunde, 
and  from  the  law  of  the  courts  at  the  time  of  passing 
55  G.  3.  c.  184.  Yochney  ▼.  Foyster  (c)  distinctly  ap- 
plies, and  the  practice  of  the  present  day  is  to  grant 
probate  in  respect  of  property  having  a  certain  situs 
only.  Where  a  person  died  possessed  of  property  in 
several  dioceses  of  a  province,  strictly  speaking  pro- 
bate must  have  been  granted  by  the  ordinary  in  each, 
quoad  the  assets  situate  there,  had  not  the  prerogative 
probate  been  provided.  Probate  is  granted  simply 
to  show  the  admission  by  the  ordinary,  that  his  right 


(a)  Ante,  Vol.  I.  91. 
VOL.  IV. 


(e)  1  Hagg.  R.  New  Series,  ^^. 
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18S4.       to  adoibiiter  is  dispbeed  m  to  die 
''^^^      bat  for  tliewfll  be  vould  haTOadadnstaRd.    TL^ 

CftKUAL     Brougham  C.  When  the  origin  of  die  ovdianT*!  i^ 
|.*'  to  administer  is  considered  as  being  pn>  anhzte  i 

md  Otktft.    it  clearly  did  not  always  depend  on  die  local ; 
of  the  assets.    In  early  times,  bad 
debts  due  to  him  abroad,  the  ordinaiy  voold  ^ 
ha?e  taken  steps  to  levy  them.]    \^lietfaer  the  ordiosT 
could  at  any  time  levy  them  out  of  bis  diooene,  maj  W 
^estionable.     But  suppose  assets  transferred  to  ^ 
country  from  Irdand^  after  probate  granted,  aBaBt  tbef 
be  liable  to  pay  a  second  probate  duty,  befiiie  liej 
can  be  recovered  in  this  countiy !    That  is  the  point 
looked  to  in  The  Attorney  Gtnjeral  ▼.  IHtmomdy  vhoe 
die  actual  situs  of  the  assets  at  the  death  is  hdd  Id  ke 
the  place  at  which  probate  duty  is  to  be  pnid.    The 
het,  that  when  executors  sue  by  force  of  probate,  the 
courts  rMiuire  it  to  be  proved  by  producing  a  stamped 
probata,  only  shows  that  they  require  it  to  be  shova 
by  etidence  of  a  particular  kind  only,  that  the  ee^ 
desiastical  court   has  confirmed    the  executor's  ap- 
pcMntment  under  the  wiO,  as  evidence  of  plaintiflT^s  titie 
to  sue.     [Lord  Brougham  C.  In  Hunt  ▼.  Stevens  and 
Carr  t*  Roberts  the  representatrres  were  held  to  be 
elodied  with  diat  chafucter  to  the  amount  of  the  stamp 
on  the  probate,  and  no  further.]    The  plaindflTs  cha- 
faeter  as  representative  was  nevertheless    admitted: 
and  supposing  he  had  paid  probate  duty  fcr  all  the 
assets  for  which  he  did  not  sue  as  trustee,  could  he  not 
use  the  probate  to  sue  as  trustee  for  die  remainder! 
Those  cases  do  not  touch  diis  question,  whether  per* 
sonalty  locally  situate  abroad,  at  the  owner's  death 
here,  is  liabie  to  probate   duty.    The  necessity  lor 
probate  does  not  oonchisively  prove  that  probate  duty 
is  payable.    Thus^  though  probate  is  required  in  order 
to  enable  an  executor  to  sue  in  respect  of  a  term  vested 
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in  the  testator,  no  duty  is  payable.    The  demorrer       18S4 
admits  the  facts  stated  in  the  information,  but  not  in*      *<^'^''^ 
ferences  of  law.     The   English  probate  has  scarcely     G£HBaAi.' 
been  ancillary  to    realizing  the   American  assets  in        ^ 
AiHeri^ay  which  was  effected  under  the  will  by  Tirtue  of   and  Ocbtn. 
an  American  probate;  and  the  proceeds,  when  they 
arrived  here,  were  not  like  debts  collected  here,  which 
might  be  considered  bona  vacantia^  but  came  to  the 
executor's  possession  under  the  foreign  probate. 

The  Attorney  Gen^raZ  replied. 

The  Lord  Chancellor. — My  lords,  in  considering 
this  case,  which  comes  by  appeal  from  a  decision  of  the 
court  of  Exchequer,  it  is  necessary  that  I  should  re« 
mind  the  house,  as  I  did  on  a  former  occasion,  of  The 
Attorney  General  v.  Jackson  (a).  That  was  a  decision 
appealed  from,  which  took  place  in  a  court  entitled  to 
the  greatest  respect,  not  merely  in  reference  to  the 
matters  which  more  ordinarily  come  before  the  courts 
of  this  country,  but  in  reference  particularly  to  matters 
of  rerenue,  inasmuch  as  their  legal  jurisdiction  leads 
them  especially  to  the  handling  questions  of  that 
description.  It  was  upon  that  ground  I  felt,  though 
there  were  certain  doubts  in  my  mind  on  a  comparison 
of  the  cases  of  The  Attorney  Greneral  v.  CocheriU,  The 
Attorney  General  r.  Beatson,  and  other  cases,  with  the 
decision  of  the  Exchequer  in  Jackson  y.  Forbes  (b), 
which  was  a  case  sent  there  from  the  court  of  Chancery, 
that  it  must  be,  as  I  then  stated,  a  very  clear  opinion,  by 
erery  one  confidently  entertained,  and  without  any 
hesitation,  that  should  entitle  me,  and  therefore  incline 
me  to  advise  your  lordships  to  differ  from  that  court 
on  a  solemn  judgment  ddirered,  after  hearing  all  which 
could  be  urged  on  both  sides*  Nevertheless,  tim 
house  is  bound  in  this  case,  as  sn  all  others,  to  judge 

(«)  Ant€,  V9I  in..  9M.  (I)  Vol.  II.  854. 
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ISSi.       fsr  yonnelres  in  the  nmt  namier  as  die  omit  Uiv; 
y^"^^      <um1  if,  on  serious  considention,  I  caaiKit  bring  aj 
Oememjll     mind  to  think  that  Aey  hare  wdl  decided  diis  ease^it 
*-  win  be  my  dntj  to  represent  that  to  yoo.    IshaDthoe- 

■id  iitbas.  fore  take  time  to  consider  the  argninents  vbidi  ham 
been  urged,  to  examine  the  statutes  and  antfaorioeii 
and  to  make  ereiy  inquiry  of  the  v&j  learned 
at  the  head  of  die  ecclesiastical  courts  upon 
ters  which  hare  been  broi^t  into  discossicm  in  argu- 
ment here,  but  which  do  not  appear  'lo  have  been 
touched  upon  in  the  court  bdow.  The  qaestioa  in  the 
mode  of  ttadng  it  is  put  on  its  right  footing,  til: 
whether  in  respect  of  the  300,000/.  or  any  porticB 
of  that  amount,  a  probate  was  granted  t  If  it  vu 
granted  in  respect  of  all  that  money,  cadet  questio,aod 
probate  duty  is  ckaily  payable;  if  it  was  not  so  granted 
the  sobfect  of  probate  is  at  an  end,  and  die  duty 
is  not  payable.  The  Attorney  General  agrees  that 
this  IS  the  right  way  of  putting  the  questioii,  bit 
attempts  to  Umit  that  by  the  pleadings,  and  to  leaved 
general  question  open  to  argument,  Aough  this  pio* 
bate  was  allowed  to  be  granted  in  respect  of  die  pro- 
perty in  question.  He  has  recourse  to  an  argumest 
in  which  I  do  not  go  along  with  him,  although  I  do  b 
a  great  deal  of  his  argument  as  to  the  locality  or  ik»- 
locality  and  the  shifting  nature  of  personal  propertjin 
general.  He  says,  look  at  the  information  and  yon 
wiD  see  the  demurrer  confesses  the  focts ;  you  will  see 
diat  by  the  information  it  is  alleged,  and  therefore  bj 
the  force  of  the  demurrer  must  be  taken  to  be  admitted, 
that  it  was  in  respect  of  this  probate,  or  by  force  sod 
eflfect  of  it,  that  possession  of  the  Ameriean  fund  was 
obtained  by  the  party ;  therefore,  he  argues,  it  feDoss 
diat  the  probate  was  granted  in  respect  of  that  foreigi 
fund*  My  lords,  I  do  not  go  along  with  him  in  tbu 
view  of  the  case.  It  may  be  Terj  easily  conceived  that 
the  probate  was  granted  in  respect  of  goods  and  chat- 
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tels  locally  situate  within  the  bounds  of  the  English       1834. 


Attormey- 


ecclesiastical  jurisdiction^  and  in  respect  of  nothing 
else,  but  that  that  probate  so  granted  here,  and  to  that    'general 
limited  extent,  may  have  been  used   elsewhere  for        ^^^^ 
another  purpose,  and  with  respect  to  other  property    and  Others. 
out  of  the  ecclesiastical  jurisdiction ;  and  that  by  means 
of   making  use  elsewhere  of  a  probate  granted  alio 
intuitu  by  the  ecclesiastical  court,  the  possession  of  the 
effects  there  situate  may  have  been  obtained,  though  the 
probate  was  not  granted  in  respect  of  that  foreign 
property.    But  assuming  the  fact  of  a  probate  being 
used  for  one  purpose  abroad,  though  it  was  granted  for 
another  at  home,  it  does  not  by  any  means  follow  that 
the  person  possessing  the  probate,  having  used  it  for 
the  purpose  of  getting  in  a  foreign  estate,  and  being 
enabled  by  that  means  to  get  it  in,  must  be  said  to  have 
obtained  it  for  the  sake  of  getting  in  that  foreign 
estate,  and  is  not  decisive  at  all  of  the  question.      I 
shall  only  throw  it  out  to  disembarrass  the  case  of  that 
argument,     I  was  very  much  impressed  with  the  argu- 
ment as  to  the  nature  of  the  probate  granted  by  the 
ecclesiastical  court,  and  the  ground  for  granting  it,  as 
connected  with  the  jurisdiction  of  that  court.     If  I 
could  be  satisfied  that  at  any  time  the  ecclesiastical 
court  has  so  far  forth- taken  into  its  view  goods  or  per- 
sonal estate  of  a  testator  or  an  intestate  locally  situate 
beyond  its  jurisdiction,  and  that  before  or  after  the 
period  of  its  having  granted  probate,  or  when  it  was 
administered  in  pios  usus  pro  salute  animae,  it  could  be 
shown  that  they  had  drawn  over  to  the  same  uses  pro- 
perty situate  out  of  their  own  jurisdiction,  or  that  having 
possessed  themselves  of  that  which  was  within  their 
grasp  at  .the  time  of  the  death  of  the  party,  they  had 
afterwards  extended  their  hand  abroad  so  as  to  get  pos- 
session of  that  which,  at  the  time  of  the  death,  was  not 
within  their  jurisdiction,  and  had  taken  that  for  them- 
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I8S4>»  selves,  that  would  go  a  very  great  way  in  support  of  die 
j^^^^^^^  Attorney  Generate  argument^  and  would  be  neaily 
Gjbiibeal  conclusive,  as  it  would  almost  entirely  displace  the  in- 
Uops  genious  arguments  for  the  respondents.  This  is  just  t 
and  Othera*  matter  not  merely  of  antiquarian  curiosity  bat  bearing 
most  materially  upon  the  case.  I  shall  take  caie  to 
ascertain  the  opinion  of  the  learned  judges  of  the  eede- 
stastical  courts  upon  the  extent  of  ecclesiastical  juris- 
diction in  former  times.  If  I  shall  find  that  it  did  not 
exist  over  property  beyond  the  limits  of  the  oomt's 
jurisdiction,  there  will  arise  another  difficulty  whidi  ii 
thrown  out  by  the  Attorney  General^  viz.  what  became 
of  the  assets  if  the  ordinary  did  not  get  then? 
they  were  not  bona  nullius  or  bona  vacantia,  and  as 
such  belonging  to  the  crown.  There  must  be  some 
administration,  some  mode  of  dealing  with  it ;  and  if 
that  is  not  of  a  local  nature,  or  limited  by  the  extent  of 
the  diocesan's  jurisdiction,  who  originally  assumed  to 
administer,  and  subsequently  has  granted  probate  to 
the  executor  confirming  the  appdntment  of  the  de- 
eeased,  or  letters  of  administration  to  an  individual  ap- 
pointed to  discharge  the  doty  in  relation  to  that  pro- 
perty; the  difficulty  is  to  see  by  what  rule  it  is  to  be  de- 
termined. 

My  lords,  these  are  the  points  I  wish  to  look  mto, 
and  I  shall  do  so  carefully,  because  though  the  case  de- 
pends much  upon  them,  they  do  not  appear  to  have 
exercised  the  ingenuity  or  learning  of  the  counsel 
below  in  Tke  Aiiomey  General  v.  Dhnond,  or  to  have 
formed  any  ingredient  in  that  decision,  though  deli- 
vered by  the  lord  chief  baron,  as  head  of  Ae  court, 
after  time  taken  for  consideration.  Whedier  it  was 
reduced  into  writing  before  it  was  pronounced  is  quite 
inwoaterial.  Mr.  Baron  Bayley  threw  out  in  die  course 
of  the  arguments  various  interioeutory  remarks,  some 
of  which  are  valuable.     I  have  looked  at  them  with 
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reference  to  the  judgment  of  the  court,  and  I  think  I 
c&n  trace  the  substance  of  them  in  it. 

JVfy  lords^  I  shall  take  every  means  in  my  power, 
before  I  move  your  lordships  to  proceed  to  judgment, 
vrliether  probate  is  to  be  considered  as  limited  or  u»- 
limitedy  as  restricted  to  the  personal  estate  of  the  testa- 
tor in  the  diocese  at  the  time  of  his  death  or  otherwise. 
The  case  may  very  probably,  if  not  altogether,  depend, 
or  at  all  events  turn  very  materially  upon  the  inquiry 
mrhich  I  have  stated  I  shall  deem  it  proper  to  make,  I 
mean  as  to  what  was  formerly  the  extent  of  the  juris- 
diction of  the  ecclesiastical  court,  and  the  mode  in 
irhich  it  dealt  with  assets  ntuated  in  a  foreign  country 
at  the  time  of  the  individuaFt  decease.     Upon  these 
g[roands,  therefore,  I  shall  move  that  the  further  con* 
sideration  of  this  question  be  postponed. 


1834. 

^-•^^^^ 
Attorhbt- 
General 

HOPB 

and  Otben. 


Further  consideration  postponed. 


On  die  12th  August  18S4v 

The  Lord  Chancellor  said, — This  was  ao  appeal 
from  the  unanimous  judgment  of  the  court  of*  Exche- 
quer, upon  an  information  filed  by  his  majesty's  Au 
tonuy-Generalf  for  the  purpose  of  obtaining  payment  of 
probate  duty  in  respect  of  assets  of  the  testator,  which  at 
the  tine  of  his  decease  were  situate  without  the  jorisdic* 
tion  of  the  court.  When  the  case  was  argued,  I  entered 
at  some  length  into  the  subject,  and  the  reasons  adduced 
on  both  aides,  and  stated  that  I  could  not  agree  with 
the  argument  urged  by  the  Attomey-General  in  his 
reply,  aod  that  I  did  not  think  that  the  use  that  had 
been  made  of  the  probate,  was  a  test  of  itself  suffi- 
cient to  demonstrate  the  purpose  for  which  the  probate 
had  been  granted.  The  words  of  the  act  refer  not  to 
the  use  eventuaDy  made  of  the  probate,  bat  distinctly 
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1834. 


Attorney- 

Gek'fral 

9. 

Hope 
and  Others. 


to  the  purpose  for  which  it  was  granted^  by  which  it 
appears,  what  was  in  the  mind  of  the  court  at  the  time 
of  granting  the  probate,  which  is  the  judgment  of  the 
court  granting  it.  The  words  of  the  schedule  are  to 
be  the  rule  upon  the  present  occasion,  and  they  do  not 
appear  to  me  to  show,  though  the  probate  has  heok 
funds,  that  it  is  to  be  any  test  whatever  in  trying  whether 
eventually  de  facto  made  available  to  collect  fordgn 
or  not,  this  case  of  foreign  funds  comes  within  the 
schedule,  by  reference  to  the  purpose  to  which  it  ws 
granted,  or  to  which  it  was  applied. 

It  appeared  to  me,  that  much  must  depend  upon  the 
course  of  practice  of  the  ecclesiastical  court  in  matters 
of  probate,  and  whether  it  assumed  a  jurisdiction  co- 
extensive with  the  estate  of  the  deceased  party,  whose 
will  was  brought  for  proof.  If  it  assumed  to  deal  with 
the  property,  or  in  any  way  to  hold  it  as  within  its 
reach,  then  it  might  be  said  that  the  probate  attached 
to  the  property  wheresoever  situated;  that  it  bore 
relation  to  the  property,  that  it  was  granted  in  respect 
of  it,  and  that  the  duty  would  attach.  But  if,  on  the 
other  hand,  it  should  be  found  that  in  fact  the  probate 
was  merely  granted  in  respect  of  the  personalty  at  the 
time  of  the  death  in  the  ordinary  jurisdiction,  then 
cadet  questio,  for  by  parity  of  reasoning,  though  on  the 
contrary  side,  this  is  not  a  case  that  comes  within  the 
words  of  the  schedule  of  55  G.  3,  c.  184.  and  conse- 
quently no  probate  duty  attaches. 

Now,  it  was,  I  think,  justly  maintamed,  that  the  pro- 
bate is  granted  by  the  ordinary,  and  taken  upon  him  io 
respect  of  the  ancient  practice  which  arose  in  popish 
times,  from  the  interest  which  the  ordinary  had  in  the 
personalty  of  individuals  to  be  applied  to  pious  uses 
for  the  safety  of  the  souls  of  those  individuals.  That 
is,  prob&bly,  the  origin  of  the  probate  duty,  which  gave 
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the  ckrgy  a  great  interest  in  personalty;  the  pious       1834, 
uses  they  applied  them  to  is  needless  to  inquire  into.      "•^-'^-^ 
Sut  from  that  arose  what  the  present  case  depends  on.     General' 
that  is,  the  necessity  of  a  probate  relinquishing  the  *• 

ordinary's  right  to  the  property,  and  vesting  it  in  the  and  Othen. 
adminiBtrator  or  executor  by  granting  probate  with 
the  will  annexed,  or  granting  administration,  if  there 
was  no  will,  and  conferring  that  authority  on  another, 
from  whence  arose  in  later  times  the  claim  of  the  ordi- 
nary to  Test  the  claim  in  other  parties. 

Now,  if  the  ordinary  could  only  lay  claim  and  never 
did  lay  claim  to  any  thing  beyond  the  goods  of  the 
party  in  his  jurisdiction  at  the  time  of  his  death,  if  he 
never  thought  of  calling  ibv  foreign  funds  and  laying 
his  claim  to  them  for  pious  uses,  because  the  death  took 
place  in  his  jurisdiction,  it  clearly  appears  by  the  force 
of  the  argument  I  have  now  used,  that  the  probate 
would  not  be  granted  except  in  respect  of  those  goods 
in  his  jurisdiction ;  and  if  so,  the  probate  duty  cannot 
attach,  and  there  is  a  clear  omission.  I  believe  the 
statute  meant  that  it  should  attach,  but  if  the  legisla- 
ture has  used  language  insufficient  for  the  purpose,  the 
payment  cannot  be  enforced. 

I  have  made  inquiry  of  two  very  learned  authorities, 
and  have  also  referred  to  the  king's  advocate,  and  they 
explicitly  corroborate  my  view  of  the  confined  and 
restricted  jurisdiction,  and  of  the  nature  of  the  ordi- 
nary's office,  and  the  goods  in  respect  of  which  the 
probate  is  to  be  granted. 

That  of  itself  would  be  a  strong  ground  for  my 
affirming  the  decision  of  the  court  below,  but  I  will  not 
conceal  from  the  house  another  reason  which  operates 
very  strongly  on  my  mind.  Unless  it  was  quite  clear 
there  had  been  a  miscarriage  below  (and  I  used  the 
same  argument  in  The  Attorney  General  v.  Jackson  with 
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I8S4.  tbe  perfect  oracurrenoe  of  the  Lord  ChainceBnr  of 
**"*^"'^^      IreUmd^)  I  should  hold  it  would  not  be  adyisable  to 

GsirsRAL  shake  the  decbion  of  the  court  of  Exchequer  pn>- 
„*'  nounced  by  ooe  of  the  judges  on  behalf  of  his  brethm, 

and  Otben.  after  fuU  argument,  great  deliberation,  and  time  taken 
to  consider,  upon  a  revenue  question^  that  being  a 
matter  which  more  espedally  belongs  to  and  is  compe- 
tent to  their  jurisdiction.  But  I  have  no  clear  opinian 
that  the  court  of  Exchequer  has  nuscarried ;  and  widi- 
out  saymg  that  the  case  is  free  from  diflBculties,  or  that 
there  are  things  that  are  not  exphdned,  as  well  as 
one  or  two  dicta  in  Ewing*s  case,  and  Logan  v.  FaMt^ 
which  conflict  with  each  other  upon  Ae  snhgec^  atiD 
they  are  not  sufficient  to  furmsh  ground  for  leveramg 
the  decbion  of  the  court  below;  and  upon  the  whole  I 
recommend  to  your  lordships  to  affirm  it  without  costs. 

Judgment  affirmed  without  costs. 
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I8S4. 
[  T^  foUomng  cages,  which,  frcm  the  difficulty  ofpr<h 
curing  papers  at  the  exact  time  when  they  were 
required,  were  not  reported  in  their  proper  places  in 
jEaster  and  IVinity  terms,  are  now  added  to  close  the 
fourth  volume,  with  an  Index.  To  prevent  mistakes, 
the  date  on  which  judgment  was  delivered  in  each  case 
is  added  to  it."] 

Lswis  against  Grace  Morris  and  Lloyd  Roberts. 
/^ASE.    The  declaration  stated  that  the  defendant  Two  writs  of 
Morris,  hy  judgment  of  the  court  of  Exchequer^  had  ^^  ^t^^e 
recovered  1£0/.  debt,  with  8i.  4«.  6d.  damages  and  costs  time  into  An- 
against  the  plaintiff,  and  that  she  and  the  defendant  ^J^^^on- 
Roherts,  as  her  attorney  in  that  behalf,  had:  wrongfully  **»f^-    The 
sued  out  of  the  said  court  two  writs  of  ca.  sa.  which  arrested  in 
were  running  at  the  same  time,  one  a  testatum  ca.  sa.  fg^jJ^^JL 
directed  to  the  sheriff  of  Carnarvonshire,  the  other  a  and  having 
similar  writ  directed  to  the  sheriff  of  Anglesea,  both  P^^  ^  ^ 
returnable  on  2d  November  1832;  which  writs  were  sheriff,  wasdis- 
respectively  delivered  to  the  said  sheriffs  respectively  nextdayhewas 
to  be  executed  in  due  form  of  law,  and  were  indorsed  aj^ested  in 

LfOmarvonMvrt 
respectively  with  direcrions  to  levy  21/.  4«.  6df.,  besides  od  the  other 

costs,  &c.     It  then  stated  that  the  sheriff  of  Anglesea  ^^^^^^^ 

on  )st  November,  after  the  delivery  to  him  of  the  said  in  custody  till 

writ,  and  before  its  return,  arrested  the  plaintiff  by  his  ^^  debt' and 

body,  and  had  and  detained  him  in  custody  in  execution  cosu  were 

paid  over  to 
the  creditors' 
attorney,  several  days  after  he  had  been  acquainted  with  the  previous  facts.  The 
debtor  then  sued  the  creditor  and  her  attorney  in  case  for  malicious  non-feazance,  in 
not  giving  notice  to  the  sheriff  of  Canutroonshire  that  the  writ  issued  into  Angluea 
had  been  executed  or  the  judgment  satisfied,  and  that  the  writ  directed  to  him  w&s 
not  to  be  executed  :  Held,  that  in  the  absence  of  proof  that  before  the  second  arrest 
any  notice  had  reached  the  creditor  or  her  attorney  of  the  first  arrest,  or  of  the 
payment  of  the  debt  and  costs,  or  that  at  any  time  before  his  discharge  the  plaintiff 
had  applied  to  either  for  a  countermand  of  his  imprisonment,  which  had  been  there- 
upon maliciously  withheld,  he  could  not  maintain  the  action. 

iSbii6/e,the  dbcharge  by  the  sheriff  of  iln^/ejea  witliout  consent  of  the  plaintiff  was 
illegal. 

SembUf  also,  that  the  second  arrest  might  have  been  set  aside  on  application  to  a 
judge. 
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18S4^  for  the  said  debt  and  damages  so  indorsed  as  afoiesud, 
and  executed  the  said  writ,  and  the  said  judgmeDt  vas 
then  and  there  satisfied,  whereof  the  said  defendasts 
then  and  there  had  notice.  And  the  said  defiendaot 
further  saith,  that  the  said  writ  directed  to  the  said 
sheriff  of  the  said  county  of  Anglesea  haYing  been 
executed  as  aforesaid,  and  the  said  writ  directed  to  the 
said  sheriff  of  the  said  county  of  Camarvtm  having 
been  so  issued  as  aforesaid  and  delivered  as  aforesaid, 
it  became  and  was  the  duty  of  the  said  defendants  who 
bad  so  issued  the  said  two  writs  respectively  to  ffvt 
notice  to,  and  to  instruct  and  inform  the  sheriff  of  the 
county  of  Carnarvon,  that  the  said  writ  so  issued 
directed  to  the  sheriff  of  the  said  county  of  Angletea, 
had  been  as  aforesaid  executed,  and  the  said  judgment 
as  aforesaid  satisfied,  to  prevent  the  said  plaintiff  from 
being  taken  by  his  body  under  the  said  writ  so  directed 
to  the  sheriff  of  the  said  county  of  Camarvcn;  yet  the 
said  defendants,  well  knowing  the  premises,  but  wilfuOy 
and  maliciously  intending  to  oppress,  harrass,  and 
injure  the  said  plaintiff,  and  to  cause  him  to  be  im- 
prisoned and  detained  by  the  said  sheriff  of  the  said 
county  of  Carnarvon,  under  and  by  virtue  of  Uie  saM 
writ  directed  to  him  as  aforesaid,  without  any  rea- 
sonable cause  whatsoever,  did  not  nor  would  give  notice 
to  instruct  or  inform  the  said  last-mentioned  sheriff 
that  the  said  writ  directed  to  the  sheriff  of  the  county 
oi  Angle$ea  had  been  executed  as  aforesaid,  or  that  the 
said  judgment  bad  been  satisfied  as  aforesaid ;  neither 
did  they  or  either  of  them  give  notice  to  the  sheriff  of 
the  said  county  of  Carnarvon  not  to  execute  the  said 
writ  so  directed  to  him  as  aforesaid,  but  wrongfully 
and  maliciously  refused  so  to  do :  and  thereupon,  by 
reason  of  the  premises,  the  said  writ  directed  to  the 
said  sheriff  of  the  county  of  Anglesea  having  been  so 
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executed  as  aforesaid,  for  want  of  such  instructions  or       liB34. 

information  as  aforesaid,  the  said  sheriflT  of  the  said 

county  of  Camarvony  under  and  by  virtue  of  the  said 

writ  so  to  him  directed  as  aforesaid,  afterwards,  and       Morris 

and  AnoUi0r« 
after  the  execution  of  the  said  writ  so  directed  to  the 

said  sheriff  of  the  said  county  of  Anglesea  as  aforesaid, 

to  wit,  on  &c.,  in  the  county  of  Carnarvon^  to  wit,  in  the 

county  of  Flint,  took  and  arrested  the  said  plaintiff  by 

his  body,  by  virtue  of  the  said  writ  directed  to  him  as 

aforesaid,  and  the  indorsement  thereon,  and  took  and 

detained  him  in  custody  for  a  long  space  of  time,  to 

wit,  for  the  space  of  twenty  days  then  next  following, 

and  by  reason  of  the  premises  the  said  plaintiff  was 

wrongfully  and  maliciously  so  kept  and  detained  in 

custody  as  aforesaid,  and  was  prevented  all  that  time 

from  conducting  his  own  affairs  and  business,  and  has 

been  otherwise  greatly  injured  and  damnified.    Plea: 

general  issue. 

At  the  trial  before  GaseleeJ.  at  the  summer  assizes  for 

Flintshire  in  1 833,  it  appeared  that  the  defendant  Morris 

having  in  Trinity  term  1832  recovered  judgment  against 

the  plaintiff  for  5&L  debt  and  costs,  the  other  defendant, 

as  her  attorney,  took  out  execution  by  issuing  at  the 

same  time  two  writs  of  ca.  sa.,  one  into  Carnarvonshire 

the  other  into  Angksea.    The  plaintiff  being  arrested 

at  JBeaumaris  in  Anglesea  on  1st  November  1882,  paid 

the  debt  and  costs  to  the  under-sheriff,  who  thereupon 

let  him  go  without  consent  of  Morris,  the  plaintiff 

in  that  addon.    Next  day  the  plaintiff  was  arrested  on 

the  other  ca.  sa.  at   Carnarvon,  a  few  miles  from 

Beaumaris,  and  was  kept  in  custody  there  that  day. 

The  next  morning  a  person  from  the  office  of  the 

'   under-sheriff  of  Anglesea  brought  a   letter  to   Car-- 

narvon,  directed  to   the  defendant    Roberts,  stating 

that  the  plaintiff  had  been  arrested  in  Anglesea  and 

3p2 
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1834.  the  debt  and  costs  (a)  had  been  paid,  wbidi  tbe 
sheriff  would  send  over  to  Roberts  on  the  first  oppor- 
tunity. The  defendant  Boberts  being  alleged  to  be 
aod^Docher.  **>*®"^  ^^  messenger  informed  his  clerk  of  the  fiwto. 
On  the  9th  the  defendant  Roberts  was  personallj  in- 
formed of  them,  but  refused  to  order  the  plaintiff's 
release  till  he  had  the  debt  and  costs  paid  to  hinu  The 
plaintiff  remained  in  custody  till  the  15th  November^ 
when  the  defendant  Roberts  having  given  notice  to  die 
sheriff  that  the  debt  and  costs  had  been  that  day  paid 
into  his  hands  as  attorney  for  the  defendant  Morris^ 
the  plaintiff  was  discharged.  The  sheriff  of  Carwar- 
vonshire  had  received  notice  on  tiie  2d  that  the  debt 
and  costs  had  been  paid.  For  the  defendant  it  was 
urged,  first,  that  the  plaintiff  should  be  nonsuited,  on 
the  ground  that  payment  to  the  sheriff  of  Anglesea  on 
the  ca.  sa.  was  not  such  satisfaction  to  the  plaintiff  in 
the  action  as  authorized  his  discharge  without  die 
plaintiff^s  privity  or  order,  Stamford  v.  I>avies{b) 
and  Taylor  v.  Baker  {c);  and,  secondly,  that  there 
was  no  such  evidence  of  that  malice  of  the  defend- 
ants which  would  alone  sustain  an  action  of  this 
nature  (d).  The  learned  judge  expressed  his  opinion 
that  the  sheriff  of  Anglesea  was  not  by  law  justified  in 
releasing  the  plaintiff;  but  after  reserving  the  point, 
whether  the  defendant  i2o&^^5  ought  to  have  discharged 
the  plaintiff  on  the  9th,  left  the  question  of  malice  to 
diem  upon  the  facts.  The  jury  found  that  there  was 
no  malice,  and  gave  a  verdict  for  die  defendants,  sub- 
ject to  a  motion  to  enter  a  verdict  for  plaintiff  for  one 

(•)  See  per  BiOier  tnd  Heal4Js.,tB.&  P.  S9f. 

(6)  S  Freem.  R.  482. 

(c)  Id.  4d3,  cited  per  Cnr.  in  SUclford  t.  Austen,  14  East,  471,  474. 
See  Tidd,  9th  ed.  10^9.  See  the  case  also  reported  f  ll«d.  fl4. 
T.  Jonea.  97.  2  Lev.  f 03.  3  Keb.  748, 788. 

id)  3  East,  314.  1  B.  &  P.  388. 
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shilling  damagesy  if  the  court  should  think  either  de-  1834. 

fendant  liable  at  law,  after  the  jury  had  negatived  malice.  l^wis 

A  rule  having  been  accordingly  obtained  to  enter  such  v. 

verdict  or  for  a  new  trial,  an?  An*JtVr. 

J.   Jervis  and  J.  H.  Lloyd  showed  cause.     The 
discharge  of  the  plaintiff  by  the  sheriff  of  AngUsea 
before  paying  over  the  debt  and  costs  to  the  defend- 
ant Morris  in  satisfaction  of  her  claim  in  that  ac- 
tion, so  as  to  make  it  imperative  on  her  to  sign  an 
authority  to  the  sheriff  for  his  discharge,  was  a  volun- 
tary escape ;  Slackford  v.  Austen  (a),  Crozer  v.  Pilling 
and  Moore  (&).     The  mere  issuing  concurrent  writs  of 
execution,  without  acting  on  them  both  at  the  same 
time,  is  not  illegal;  Hodgkinson  v.  Walley  (c),  Miller  v. 
PameU{d),     In  Scheibel  v.  Fairbain  and  another (e) 
it  was  held,  that  case  would  not  lie  against  a  party 
suing  out  a  capias  ad  respondendum,  if  he  neglect  to 
countermand  it  after  payment  of  the  debt ;  at  least, 
unless  malice  be  averred.     Now  it  is  not  proved  or  can 
it  be  inferred  that  at  the  time  of  the  second  arrest  the 
defendants  knew  that  the  ca.  sa.  had  been  executed 
and  the  debt  and  costs  paid  the  day  before  in  the 
adjoining  county,  nor  could  they  presume  the  plaintiff 
to  be  at  large  under  circumstances  amounting  to  volun- 
tary escape.      No  proof   appeared  that  malice   was 
entertained  by  these  defendants  against  the  plaintiff, 
whereas  in   Crozer  v.  Pilling  such  circumstances  ap- 
peared.     Then  the  simple  question  was  that  which 
was  settled  in  the  negative  by  Slackford  v.  Austen, 
viz.  whether  the  sheriff  of  Anglesea  was  an  agent  of  the 
plaintiff  for  receiving  the  money  sought  to  be  reco- 

(a)  14  East,  468.        (b)  4  B.  &  Cr.  26.        (c)  Ante,  Vol.  U.  174. 

(d)  6  Taant.  370.  2  Marsh,  78,  S.  C.   See  9  Pri.  5. 

(e)  1  B.  &  P.  388. 
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1834.  vered  on  the  ca.  sa.?  The  duty  of  that  sheriff  im 
*'  to  keep  the  plaintiff's  hody,  so  that  he  might  hare 
it  at  a  certain  day  at  Westminster  to  satisfy  die  fdun- 

MoARis  tiff  of  his  damages,^  unless  he  previoaafy  recmved  Ae 
'  plaintiff's  authority  for  discharging  him. 

R.  V.  Richards  (FoUett  with  him)  contrs^.  Though 
it  may  he  usual  in  practice  to  issue  concurreDt  writs  of 
execution,  no  entry  of  more  than  one  is  made  on  the 
judgment  roUs.  In  MiUer  y.  PcameU  (a)  it  was  hdd, 
that  mere  abandonment  of  seizure  of  goods  taken  under 
a  writ  of  fieri  facias,  was  not  sufficient  to  justify  the 
taking  the  defendant  in  execution  under  a  ca.8a.  before 
the  writ  of  fi.  fa.  was  returned.  Then  the  execatioBof 
the  ca.  sa.  by  taking  the  plaintiff  in  Anglesea  was  an  exe- 
cution  of  the  other,  it  being  returnable  at  the  same  time ; 
so  that  it  became  functus  officio,  and  the  plaintiff  was 
driven  to  take  out  fresh  process  of  execution  after  die 
retumof  the  first  In  Hodgkinsm  v.  Walky(h)  Bagkg  B. 
SBjrs, ''  There  is  no  doubt  that  a  fi.  fa.  and  ca.  sa.  may 
issue  together  and  be  concurrent,  for  if  nothing  is  done 
on  either,  no- award  of  execution  is  entered  on  the  roD. 
But  if  one  is  executed,  a  return  of  that  must  be  entered 
before  you  can  so  enter  the  award  of  another  execution. 
Now  if  both  are  executed  concurrently,  the  entry  on  the 
roll  must  be  that  both  were  awarded  and  issued  on  the 
same  day,  which  would  be  irr^ular."  The  entry  on 
the  roll  in  this  case  would  be  of  an  award  of  a  ca.  sa* 
into  Anglesea^  as  the  first  caption  toc^  place  there; 
and  then  of  another  into  Camarvcnshite,  where  the 
plaintiff  was  secondly  taken.  As  to  malice,  the  de- 
tention of  the  plaintiff  from  the  9th  to  the  15th  was 
wrongful,  for  the  payment  of  debt  and  costs  was  known 
to  the  defendant  Roberts  on  the  former  day;   then 

(a)  6Tauut.  R.  370.  (6)  Ante,  Vol.  II.  175* 
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being  wrongfiil,  it  must  be  presumed  to  have  been  mali-       18S4, 

dousy  in  the  absence  of  any  circumstance  to  rebut  the      «     ^'^^ 

presumption  of  malice ;   see  per  Lord  Tenterden  and  v. 

LUtUdaleS.  in  Crozer  v.  PiOingia).     [AldersonB.  Jf^^^ 

The  jury  in  that  case  found  malice ;  a  result  nearly 

inevitaUcy  as  Pilling,  after  having  obtained  the  fruits  of 

his  judgment,  refused  to  give  an  order  for  his  debtor's 

discharge.    Here,  as  soon  as  the  plaintiff's  attorney  {b) 

was  satisfied,  and  as  soon  as  the  jury  thought  he  ought 

to  have  been  satisfied,  the  jdatntiff  was  discharged. 

Parke  B.  There  is  another  case  in  the  Common  Pleas, 

GUmn  V.  Chaters{c\  and  one  in  K.   B.,  Page  ¥• 

Wiple  {d)y  confirming  Scheibel  v.  Finrbain.    It  was  the 

duty  of  the  person  in  custody  to  satisfy  the  jdaintiff  that 

he  had  been  previously  arrested  and  had  paid  the  debt] 

Parke  B.  (e). — It  appears  that  in  this  case  two  writs 
of  capias  ad  satisfaciendum  were  issued  at  the  same 
time  against  the  plaintiff  into  AngUiea  and  Carnarvon^ 
shire,  as  by  the  practice  may  be  done.  The  plaintiff 
being  arrested  on  the  1st  November  by  the  sheriff  of 
Anglesea,  paid  him  the  amount  of  the  debt  and  costs, 
and  was  thereupon  set  at  large  by  him.  That,  accord- 
ing to  the  cases  cited  at  the  trial,  was  a  voluntary  escape 
by  the  plaintiff,  after  which  the  sheriff  of  Anglesea  ^ 
^oM  not  have  re-taken  him  (/) ;  it  however  happened 
that  the  next  day,  after  having  passed  into  Carnarvon- 
shire,  he  was  again  arrested  on  the  second  concurrent 
writ  of  ca.  sa.  It  appeared  that  on  the  evening  of 
tliat  day,  the  2d  of  November,  some  notice  from  the 

(a)  4  B.  &  Cr.  3»,  34,  (6)  See  ftr  Cttr.  4  B.  &  Cr.  J8. 

(c)  2  B.  &  P.  129.  {d)  3  Eitst,  314. 

(e)  l«t  Hajr  1834.  Lord  LymiMirtt  wu  aiuing  in  equity. 

(/)  See  lUofmcTi/f  v.  EyJei,  2  WiU.  295;  Ftaih^nM^ugk  v.  AiHnMom, 
Barnes,  S73,  cited  by  Lord  Ktw^on  in  AiVxnwn  ▼•  Jomeftm,  5  T.  R.  25. 
See  Carter,  112.  WitJci,  459.  2  T.  R.  172.  AWfuami  t.  Bk(^,  Sid.  331. 
Bac.  Ab.  tit.  Escape  in  civil  cases  (C). 
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1834.  under-sberiff  of  Angleaea  that  the  debt  had  been 
satisfied  had  reached  the  oflSce  of  the  then  plaintiff's 
attorney  Roberts,  but  no  such  notice  had  been  giren 
sod  iTooUier  ^^^*'®  *^®  second  arrest  took  phice.  The  parties  hm 
made  defendants  cannot  be  liable  for  the  first  arrest, 
or  for  that  which  took  place  on  the  second  process, 
because  it  did  not  appear  that  notice  had  been  pie- 
▼iously  given  to  the  creditor  or  her  attorney  of  tbe 
execution  of  the  first:  nor  for  the  detention  after 
notice,  because  the  jury  have  negatived  malice.  Tbe 
cases  of  Scheibely.  Fairbain(a\  Gibson  v.  CAaiers(h), 
and  Paffe  v.  Wiple  (c),  have  established  that  the  plaio- 
tiff's  neglect  to  countermand  the  execution  of  process 
even  after  payment  of  the  debt  to  himself  or  bis  agent, 
does  not  make  him  liable  to  an  action,  unless  it  be 
proved  that  there  was  malice  in  so  doing.  In  tlus 
case  it  necessarily  became  a  question  for  the  jury,  whe- 
ther the  defendants  were  actuated  by  malicious  motives 
or  not.  They  found  in  the  negative,  and  I  concur  m 
their  decision;  for  the  discharge  of  tiie  plaintiff  took 
place  as  soon  as  the  plaintiff's  attorney  was  perfectly 
satisfied  that  the  first  process  had  been  eflfectual  in 
procuring  the  payment  of  ^ebt  and  costs ;  and  the  pay- 
ment to  the  sheriff  of  Anglesea  was  no  payment  in  law 
to  the  plaintiff  himself.  On  the  authority  of  tbe  two 
cases  in  the  Common  Pleas,  it  is  clear  that  the  action 
will  not  lie;  Hodghinsony.  WaUey  {d)  has  however  beea 
cited  to  prove  that  a  plaintiff  cannot  act  on  two  con- 
current writs  of  fi.  fa.  and  ca.  sa.  at  the  same  time,  or 
on  one,  after  the  other  has  been  executed.  This  case 
could  only  be  an  authority  for  an  application  to  dis- 
charge the  defendant  out  of  custody  on  his  second 
arrest.  But  the  present  is  a  special  action  on  the 
case,  which  cannot  be  supported  unless  the  counter- 

(a)  1  B.  &  P.  388.        (b)  2  B.  &  P.  1?9.        (e)  3  East,  314. 
(d)  Ante,  Vol.  II.  174. 
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mand  of  the  second  arrest  of  the  plaintiff,  or  of  his 
detention  after  it,  should  be  found  to  have  been  with- 
held by  the  defendants  on  malicious  motives.  The 
reverse  having  been  found  by  the  jury,  this  rule  must 
be  discharged. 

BoLLANB,  Alderson,  and  Gurney  Bs.  concurred. 


915 

Lewis 

V. 

Morris 
and  Another. 


Rule  discharged  (a). 

(a)  See  a  case  where  a  plaintiff  was  held  not  lo  be  pastWe.  hot  liable  as  an 
actor  for  the  act  of  his  attornejf's  agent  in  signing  judgment  against  a  defend- 
ant before  his  appearance ;  Batet  t.  Pilling,  6  B.  &  C.  38. 


Walker  against  Jones  and  Others. 

T^ETINUE.     Second  plea,  that  the  plaintiff  did  not 
deliver  the  said  goods  and  chattels  to  the  defend- 
ants.   General  demurrer. 


Lord  Lyndhurst  C.  B. — The  plea  is  bad,  for  the 
detainer,  not  the  bailment,  is  the  matter  material  to  be 
traversed.  That  appears  from  Gledstane  v.  Hewitt  (6), 
and  from  Kettle  v.  Bromsatt  {c),  and  Brook*a  Abridg- 
ment, tits.  Detinue f  pi.  50.,  and  Charters  de  Terre,  8cc. 
pi.  22.,  there  cited. 


In  detinue,  a 
plea  that  plain- 
tiff did  not  de- 
liver the  goods 
to  the  defend- 
ants, is  bad  on 
general  de- 
murrer. 


Plea  Struck  out  on  payment  of  costs. 

Comyn  appeared  in  support  of  the  plea,  Mansel  in 
support  of  the  demurrer. 


(fr)  iliil««Vol.I.445. 


(c)  WUlesR.118. 


An  increaMd 
or-rate 


CASES  IN  BASTER  and  TRINITY  TERMS 


Pribstlst  agmnst  Watson. 

poor-rate         nPHIS  was  an  action  of  assumpsit  brought  by  the  plain- 

jilEJ^''  tiflFasclerktothe  undertakers  of  the  ^treand  Colder 

ceruin  pre-      Navigation,  who  were  authorized  by  their  act  of  par- 

raises,  an         Uament  to  sue  in  his  name,  for  money  had  and  received 

appeal  against  '  ^ 

it  was  entered  by  the  defendant  for  the  use  of  the  said  undertakes, 

fiillf  "*f^     and  on  an  account  stated.    At  the  trial  before  the 

sessions  and 

there  respited,  Hon.  Mr.  Justice  Alderson  at  the  Lent  assizes  for  York- 
in  Writing  oT  ***''^  ^^  ^^^  y^*^  1833,  a  verdict  was  found  for  the 
that  appeal  plaintiff  for  1631.  Ss.Sld.,  subject  to  the  opinion  of 
the  overseen    this  court  on  the  following  case. 

OJ*  kVc^/'  On  15th  August  1828,  the  overseers  of  the  poor  of 
8.  8.  Before  the  towuship  of  Brothertan  in  the  county  of  York^  of 
the  appeaf  die  ^^^™  ^^®  defendant  was  one,  duly  made  and  published 
overseers  dis-  a  rate  for  the  relief  of  the  poor  of  the  said  township,  in 
increased  imte;  ^I^^ch  they  rated  the  said  undertakers  at  the  sum  of 
the  amoont  150/.  in  respect  of  property  of  the  annual  value  of  2OO01. 
proMty  and  Against  this  rate  the  said  undertakers  entered  an 
possession  of  appeal  at  the  October  sessions  1828,  which  appeal  was 
was  thereupon  respited  till  the  following  sessions  of  January  1829. 

Th"!!!!J™  On  the  15th  of  December  1828,  after  summons  and 
Ihe  rate  was  ' 

afterwards  refusal  to  pay,  a  distress  was  duly  made  by  the  said 
order  of  s^     defendant,  who  was  one  of  the  overseers  of  Brother  ton, 

sions,  in  con-    q^  a  vessel  belonging  to  the  said  undertakers,  for  150/., 

sequence  of  a    ...  ^    i  -t  i 

decision  of       bemg  the  amount  of  the  said  rate ;  and,  to  prevent  a 

SrnS^^An  ^^*  *®  ®"™  ®^  ^^'*  ^"  ^i^'  ^^^^  ^^  amount  of  the 

action  having  said  rate,  and  of  the  expenses  of  the  said  distress,  were 

bTthe  ratl^  ^  P*"*^  ^  ^®  defendant,  being  still  overseer  of  the  poor, 

payers  against  who  was  at  the  same  time  served  with  a  written  protest 

was  overseer  signed  by  the  company's  clerk,  and  expressed  to  be  on 
at  the  time  of 

the  distress,  to  recover  the  surplus  as  for  so  much  money  had  and  received  hy  mm 
to  their  use :  Held,  that  no  notice  of  appeal  having  been  given  to  the  overseer^ 
pursuant  to  the  statute,  the  action  would  not  lie. 
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behalf  of  the  undertakers  of  the  Aire  and  CaUt^       1834. 

Navigation.  ^'^•v-*^ 

Priestley 

V, 

"  I  do  hereby  tender  you  the  sum  of  150/.  for  which  Witsoh. 
you  have  distrained  the  goods  and  chattels  of  the  sud 
undertakers,  and  also  the  sum  of  13/.  Ss.  S^d.  for  costs 
of  distress,  making  together  the  sum  of  163/.  3$.  Sjc/. ; 
but  I  do  on  their  behalf  hereby  protest  against  your 
right  to  recover  the  same  by  the  illegal  distress  you 
have  made ;  and  I  do  hereby  give  you  notice  that  an 
action  will  be  brought  for  restitution  and  for  damages. 
Dated  15th  December  1828." 

And  the  defendant  on  that  occasion  gave  a  receipt 
for  the  said  sum  of  163/.  3s.  3jc/.,  of  which  the  following 
is  a  copy. 

''Received  the  15th  December  18S8,  of  the  Aire 
and  Colder  Navigation  (by  payment  of  J.  P.  S.\  the 
sum  of  150/.  claimed  and  distrained  for  by  the  town- 
ship of  Brotherton  for  poor-rates,  upon  the  undertakers 
of  the  said  navigation,  together  with  13/.  3^  3id.  for 
costs  attending  the  distraining  the  same. 
£160  0  0  (Signed)  E.  IT.,  one  of  the  over- 
13  3  3\  seers  of  the  poor  of  the 

said  township  of  Bro^ 

£163  3  3i  therton. 


tf 


At  the  January  sessions  18S9,  the  rate  was  con- 
firmed by  an  order  of  sessions,  subject  to  a  case  for  the 
opinion  of  the  court  of  King's  Bench  (a) ;  and  whilst 
the  decision  of  this  case  was  pending,  vix.  on  27th 
March  1829,  another  rate  was  made  by  the  overseers 

(a)  Sec  Rex  ▼.  Jutica  rf  St.  Peter*i  lAberty,  York,  4  B.  &  AJol.  342. 
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18S4.       of  the  said  township  of  JBrotherton,  in  which  a  i 

charge  was  made  on  the  said  undertakers  in  respect  of 
the  same  property,  assessed  at  the  same  annual  value 
of  2000/.,  against  which  rate  the  said  undertaken 
appealed  to  the  then  next  sessions,  which  I4>peal  was 
respited ;  but  before  the  following  sessions,  vix.  in 
Trinity  term  1829,  the  court  of  King's  Bench  ordered 
that  the  order  of  sessions  confirming  the  rate  of  the 
15th  August  1828  should  be  quashed,  and  the  saU 
rate  amended  by  an  order,  of  which  the  foUowing  is  a 
copy. 

King's  Bench. 

Wednesday  next  after  three  weeks  of  the  Holy 
TVinity,  in  the  tenth  year  of  king  George  the 
Fourth. 

Liberty  of  S^  Peter%  York.\  Uponhearing  the  counsel 
The  King  I  on  both  sides,  it  is  or- 

V.  \dered  that  an  order  of 

The  Undertakers  of  the  I  sessions  made  on  the 
Aire  and  Odder  Navigation,  j  appeal  of  the  defendants 
against  a  rate  or  assessment  made  for  the  relief  of  the 
poor  of  l)ie  township  of  Brotherton  in  the  west  riding 
of  the  county  of  York,  and  within  the  liberty  of  Sl 
Peter%  York,  be  quashed  for  the  insufficiency  thereof, 
and  that  the  sessions  do  amend  the  said  rate  by  striking 
out  therefrom  the  assessment  made  upon  the  defendants 
in  respect  of  that  part  of  the  river  Aire  which  lies 
within  the  said  township  of  Brotherton*.  And  it  is 
further  ordered,  that  the  defendants  have  leave  to  give 
a  new  notice  of  appeal  against  the  said  rate  or  assess- 
ment, and  to  specify  therein,  if  they  think  fit,  any  new 
ground  of  appeal  against  the  said  rate  or  assessment. 

At  the  July  sessions  1829,  the  appeal  against  the 
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rate  of  the  27th  of  March  18S9  was  heard,  and  that       1834. 
rate  was  amended  by  increasing  the  assessment  on  the 
annual  value  of  the  rateable  property  of  the  isaid 
undertakers  in  the  said  township  from  2000/.  to  2010/. 
2«.  8^.,  and  an  order  of  sessions  was  made  accordingly, 
subject  to  a  second  case  for  the  opinion  of  the  co^irt  of 
King's  Bench.     The  overseers  of  the  poor  of  the  said 
township  however  continued,  until  the  determination  of 
the  court  of  King's  Bench  on  such  second  case,  to  make 
rates  for  the  relief  of  the  poor,  in  all  of  which  the  said 
undertakers  were  rated  upon  property  assessed  at  the 
annual  value  of  2010/.  2$.  M. ;   and  the  said  under- 
takers continued  to  appeal  against  each  of  such  rates 
to  the  quarter  sessions.  At  the  January  session^  1880, 
the  appeal  against  the  rate  of  August  1828  was  respited 
to  the  next  sessions,  no  notice  having  been  given  to  the 
sessions  of  the  order  of  the  King's  Bench  of  Trinity^ 
term  1829  hereinbefore  mentioned.     No  further  notice 
of  that  appeal  appears  in  the  records  of  the  sessions, 
nor  any  other  respite  thereof  during  1830,  1831,  nor 
until  the  Easter  sessions  1832.     At  Easter  sessions 
1832,  the  rate  of  the  15th  August  1828,  and  all  the 
subsequent  rates,  were  amended  by  reducing  the  annual 
value  of  the  rateable  property  of  the  said  undertakers 
in  the  said  township  to  15/.  1&.  Upon  such  reductions 
the  amount  of  all  the  before-mentioned  rates,  payable 
by  the  said  undertakers  to  the  overseers  of  Brothertan, 
was  12/.  Os.  6d.  only.     The  said  undertakers  made  no 
application  at  the  July  sessions  1832  for  any  order 
directing  the  overseers  of  the  township  of  Brotherton 
^  to  refund  to  the  said  undertakers  the  sum  of  moiiey  so 
paid  to  the  said  defendant  as  aforesaid,  deducting  the 
said  sum  of  12/.  Os.  6c/.,  nor  was  any  entry  made,  nor  any 
proceeding  had  respecting  the  said  rate;  but  on  the 
12th  October  1832,  the  following  notice  was  served  on 
the  defendant. 
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1834.       '*  To  die  Churchwardens  and  Overseers  of  the  Poor  of 
the  township  of  Brotherton,  in  the  liberty  of  St.  Peter 
of  York^  in  the  West  Riding  of  the  county  of  Ymi, 
.  and  every  of  them,  and  especially  to  Edward  Watimt 
and  Walker  Smitk  and  to  each  of  diem. 
**  As  the  solicitor  and  law  agent,  and  on  behalf  of  the 
undertakers  of  the  navigation  of  the  rivera  Aire  and 
Calder^  in  the  west  riding  of  the  county  of  York,  I 
hereby  demand  of  you  to  repay  and  return  to  the  said 
undertakers  the  sum  of  money  which  was  paid  to  yon 
by  the  said  undertakers,  or  their  agent,  on  or  about 
the  15th  day  of  December  1828,  as  the  aaoont  of  a 
certain  rate  or  assessment  bearing  date  the  Ifidi  day  of 
August  18S8,  for  and  towards  the  necessary  relief  of 
the  poor  of  the  said  township  ot  Brothertan,  rated  and 
assessed  upon  the  said  undertakers  as  owners  and  oc- 
cupiers of  a  cut  or  canal,  and  that  part  of  the  river 
Aire  within  the  township  of  BrotherUm,  dams,  locks, 
and  weirs,  and  tolls,  dues  or  rates,  and  the  costs, 
charges,  and  expenses  of  putting  into  execution  of  a 
warrant  of  distress  for  the  same  rate,  bearing  date  on 
or  about  the  22d  day  Novemher  1828,  under  the  hands 
and  seals  of  Henry  John  Dichine  esq.  and  Damum 
Richard»ou  Currer,  clerk,  two  of  his  miyesty's  justices 
of  the  peace  in  and  for  the  smd  liberty,  after  deducting 
thereout  such  sum  and  sums  of  money  as  are  doe  firon 
the  said  undertakers  for  the  rates  or  assessments  rated 
and  assessed  upon  them  in  respect  of  their  property  in 
the  said  township  of  Broihertan,  and  which  have  been 
amended  and  reduced  by  the  general  quarter  sessions 
in  and  for  the  said  fiberty,  in  pursuance  of  the  order  ^ 
and  direction  of  his  majesty's  court  of  King's  Bench  in 
that  behalf;  and  also  take  notice,  that  in  case  you  shall 
refuse  or  neglect  to  pay  the  same  to  me,  or  to  Mr. 
Joseph  Priestley,  at  the  office  of  the  said  undertakers  in 
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VFaiefield^  within  aiz  days  from  the  service  hereof,  sn 
application  will  be  made  to  the  next  general  quarter 
sessions  of  the  peace  to  be  holden  for  and  in  the  said 
liberty  on  the  ^th  day  of  October  instant,  as  soon  as 
counsel  can  be  heard,  for  an  order  of  the  said  court  to 
be  made  upon  you,  the  churchwardens  and  overseers 
of  the  poor  of  the  said  township  of  ^ro^A€r^o»,  to  re* 
pay  and  return  to  the  said  undertakers  all  such  sum 
and  sums.of  money  as  they  ought  not  to  have  paid  or 
been  charged  with  ;  and  also  to  pay  to  the  said  under- 
takers, or  their  said  agent,  all  costs,  charges,  and  ex* 
penses  occasioned  by  their  having  paid,  and  having 
been  required  to  pay  the  said  sum  of  money  so  wrongs 
fully  diarged  upon  them  as  aforesaid,  in  respect  of  the 
said  rate  or  assessment  above-mentioned.    Dated  lltb 
October  1832.  Samuel  Hailstone:' 


1834. 


The  said  undertakers  accordingly  made  an  applica- 
tion at  the  following  October  sessions  1832,  for  an  order 
directing  the  overseers  of  the  said  township  of  Brother^ 
ton  to  refund  to  the  said  undertakers  the  said  sum  of 
money  so  paid  to  the  said  defendant  as  aforesaid,  do* 
ducting  therefrom  such  sum  as  was  due  according  to 
the  said  amended  rates ;  which  application  was  refused 
by  the  justices  at  the  said  sessions.  In  the  years  1826 
and  1827,  and  from  thence  to  the  time  of  the  distress, 
between  two  and  three  pounds,  but  never  more  than 
five  pounds  a  year,  had  been  collected  for  poor  rates 
from  the  said  undertakers  by  the  overseers  of  Brother^ 
ton,  but  no  rate  books  were  produced  at  the  trial  pre- 
vious to  Aug  ASUS.  The  defendant  Watson  was  one  of 
the  overseers  of  the  poor  of  Brotherton  for  the  years 
1828, 1829, 1830, 1831,  and  1882  respectively,  but  with 
different  coadjutors  in  each  of  these  years.  The  town- 
ship o( Brotherton,  long  before  and  since  Augustl9Sli, 
adopted  the  provisions  and  complied  with  the  requi* 
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1834.  sites  of  22  Geo.  8.  c  83.  commonly  caDed  Gt&rt  s 
act,  and  the  said  sum  of  150/.,  on  the  same  day  that  it 
was  received,  was  pud  over  by  the  defendant  to  W, 
Smith,  the  guardian  of  the  poor  of  the  township  of  Bro- 
thertan,  appointed  under  that  act  before  the  rate  wai 
made,  and  who  had  continued  to  be  so  up  to  the  tune 
of  his  receipt  of  the  money,  and  was  so  at  the  time  of 
the  action  brought.  The  money  so  paid  was  appro- 
priated by  the  guardian  to  the  fund  for  th^  general 
relief  of  the  poor  of  the  township,  and  had  been  ex- 
pended before  12th  October  1832.  The  question  for 
the  OfHuion  of  the  court  is,  whether  under  the  abore 
circumstances  the  phuntiff  is  entitled  to  reco?er  the 
said  sum  of  1631.  2$.  S^d.  or  any  and  what  put 
thereof. 

Wightman  for  the  plaintiff.     The  undertakers  of  the 
iltVe  navigation,  after  deducting  12/.  Os.  6d,  the  amount 
of  all  the  amended  and  reduced  rates,  are  entitled  to 
recover  the    whole  amount  for  which  the  verdict  wis 
entered,  as  a  payment  made  under  compulsory  process, 
since  determined  to  be  illegal:    By  41  Geo.  3.  (U.K.) 
c.  23.  s.  2.  the  sum  at  which  any  person  is  assessed  in 
a  poor-rate  may  be  levied  and  recovered  by  distress, 
notwithstanding  the  person  assessed  shall  have  given 
notice  of  appeal  against  such  rate  for  any  cause  what- 
ever, provided  that  if  any  person  assessed  in  any  poor- 
rate  shall  give  the  churchwardens  and  overseers  the 
notice  of  appeal  mentioned  in  the  act;  then  after  the 
giving  such  notice,  and  till  the  appeal  shall  be  beard 
and  determined,  "  no  proceedings  shall  be  commenced 
or  carried  on  to  recover  any  greater  sum  from  such 
person  than  that  at  which  he  or  any  occupier  of  the 
same  premises  shall  have  been  rated  or  assessed  in  the 
last  effective  rate  which  shall  have  been  collected  in 
such  parish,^' &c.    The  object  of  the  section  being  to 
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prevent  injury  to  the  poor  in  the  interval  during  which  1884. 
an  appeal  against  a  rate  is  pending^  overseers  are  pro 
re  nata  enabled  to  levy  the  amount  of  the  assessment 
appealed  against,  provided  it  does  not  exceed  the 
previous  rate.  But  if  that  rate  be  ordered  by  the 
K.ihg'8  Bench  to  be  amended  by  reducing  it,  the  parish 
officers  must  be  bound  to  refund  the  surplus  to  the 
rate  payer.  It  is  immaterial  what  the  amount  of  the 
last  effective  rate  was,  for  the  enactment  cited  only 
applies  to  the  intermediate  time  during  which  the  rate 
is  sub  judice. 

[Lord  Lyndhurst  C.B.  Why  not  apply  to  the  right 
quarter  sessions  pointed  out  by  sect.  8  of  41  Qeo,  3. 
(U.  K.)  c.  S3,  to  have  the  money  returned  ?  Upon 
that  section  the  court  of  King's  Bench  has  held,  that 
the  application  for  an  order  to  refund  must  be  made  to 
the  same  sessions  which  heard  the  appeal,  or  at  least 
to  that  sessions  which  ordered  the  rate  to  be  lowered. 
The  case  states  that  on  the  day  when  the  sum  now 
sought  to  be  recovered  was  received,  the  defendant 
paid  it  over  to  the  guardian  of  the  poor,  and  that  it  was 
applied  to  the  purposes  of  the  poor  rate  before  12th 
Oct.  183S.  The  particular  mode  pointed  out  by  the 
statute  to  obtain  the  return  of  the  surplus  payment 
made  at  the  proper  time,  and  from  the  proper  indi- 
vidual, has  not  been  pursued.  AJdersan  B.  The  court 
of  King's  Bench  had  no  authority  to  reduce  the  rate. 
It  must  be  taken  that  they  sent  it  back  to  the  sessions 
with  a  recommendation  to  amend  it  by  reducing  it  (a). 
It  was  a  capital  error  to  suffer  more  than  the  last  effec- 
tive rate  to  be  distrained  for,  without  appealing  from 
the  distress  (&).    Parke  B.  The  money  was  taken  from 

(a)  See  4  B.  &  Adol.  9i3. 

(6)  See  17  Gto,  9.  c.  38.  t.  7.  tad  41  600.  S.  (U,  K.)  c  f 9.  s.  t.  So 
on  plaint  the  sberiif  mast  have  replevied  the  goods;  Sabawnn  t.  lAanhali 
and  oUun,  SB.U  Adol.  404. 

VOL.  IV.  3  Q 
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1884.       the  plaintiff  by  a  seizure  of  goods  by  this  defendaBt 

^^^^      which  was  lawful  at  the  time,  and  was  paid  oirer  to  ^ 

V,  guardian  of  the  poor  in  a  manner  which,   befbie  die 

WAtsoir.      reduction  of  the  rate,  was  perfectly  kgaL     The  giYiag 

notice  to  the  defendant  to  hold  the  money  on  acooonr 

of  the  plaintiff  does  not  prevent  the  law  from  operatiiig. 

The  guardian  of  the  poor  to  whom  the  mon^  wu 

paid  by  the  defendant  had  no  ri^t  to  .retain  it.    Thes 

at  what  moment  did  this  sum  constitute  so  moidi  moDey 

had  and  received  by  this  defendant  to  the  use  of  the 

plaintiff?] 

An  appeal  against  the  rate  was  made  in  time  but 
quashed,  and  thd  rate  was  eonfirmed  by  the  ses- 
sions (a).  If  the  sessions  had  made  an  order  to  refond 
under  sect.  8.  it  must  have  been  directed  to  the  over- 
seers of  the  poor,  of  whom  the  defendant  has  idwmys 
been  one,  and  not  to  the  go^dian.  It  was  snfBcJent  Ibr 
the  plaintiff  to  show  that  mcNre  than  HL  a  year  had 
never  been  paid,  in  order  to  throw  it  on  the  defendant 
to  show  that  he  had  bot  levied  more  in  amount  than 
the  last  effective  rate.  Feltham  r.  Terry  (b)  and  Wat- 
ki'ns  v.  Hewlett  (c)  prove  that  money  had  and  received 
will  lie  against  overseers  of  the  poor  to  recover  money 
in  their  hands  whidi  was  levied  on  a  conviction  sinee 
quashed,  or  the  surplus  of  a  sum  pud  to  them  fer  the 
future  support  of  a  bastard  child  which  has  since  cSed. 

Per  Cvriam  (30th  April). — It  does  not  appear  that 
the  defendant  had  any  such  notice  that  die  navigation 
company  had  appealed  against  the  rate,  as  is  required 
by  sect.  2  of  the  act.  Then  unless  the  overseers  were 
by  law  obliged  to  be  satisfied  with  less,  wUch  woold 
have  been  the  case  had  such  a  notice  been  proved,  tlie 

(a)  See  Rex  r.  Uniertahirt  of  Airt  and  CuUer  Nm^ism,  4  B.  &  O. 
StO. 
(6)  E.  IS  Geo,  3.  (B.  R.)  cited  Cowp.  419.  and  1  T.  R.  387. 
(e)  1  Br.&  B.  1.    See  t  M.&  R.  11. 
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overseers  were  entitled  to  levy  the  whole  amount  of  the 
assessment  of  ^tf^<  S8th,  and  were  then  compelled 
by  GUberfs  act,  22  Geo. 3.  c.  83.  ss.  7  8c  8  {a\to  pay  it 
over  to  the  guardians  of  the  poor.  The  appeal  might 
have  been  entered  with  or  without  the  notice  thereof 
to  the  overseers  provided  by  the  act ;  then  this  court 
is  not  to  be  left  to  conjecture  that  such  notice  was 
given  (ft).  This  defendant  not  being  therefore  shown 
to  be  a  wrong-doer  the  action  must  fail. 


925 


1884. 


Pbibstlet 

V, 

Watmv. 


Judgment  for  the  defendant. 
BBss  was  to  have  argued  for  the  defendant  (c). 


(•)S6e4lGM.a.  €.9.s.t. 

(6)  Tbc  report  m  4  Bar.  &  Adol.  34t.  states,  that  the  apped  against  the 
rate  was  entered  at  the  October  sessions  18S8,  and  respited  to  the  January 
qvsaioDs  18S9,  hot  that  the  overseers  of  Brctherton  had  no  notice  io  writing 
of  the  entry  and  respite. 

(c)  The  points  set  down  for  defendant  wer»— First,  The  money  was 
pud  to  lum  as  overseer  of  the  township  of  Brotherton,  and  by  him  im- 
mediatdy  paid  over  to  the  guardian  of  the  poor  of  that  township,  pur- 
•«iant  to  Stat,  ft  Gas.  9.  e.  83.  ss.  7  &  8.  Seoondly,  that  it  did  not  appear 
that  the  distress  in  the  case  was  illegal.  (See  stat.  41  Geo,  3.  c.  t3.  ss.  1. 1. 
3.  4.  and  8.)  Thirdly,  that  the  plaintiff  had  neither  proved  a  demand  of 
the  perusal,  and  oupy  of  the  warrant  of  distress,  nor  that  the  action  was 
cooimcnoed  within  six  months  after  the  act  committed,  pursoant  to  the 
•tat.  U  Gee,  t.  c  44.  ss.  6  and  8. 


Sq2 
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1834. 

DiRBEN  against  Marquess  of  Anglcsea. 
Marquess  of  Anglesea  against  Dibben. 
Same  against  Peyton,  Dibben,  and  Lill. 

In  two  actions,  HPHE  first  of  these  actions  was  in  case  for  distarb- 
one  on  the  ^^^^  of  various  rights  of  common,  pannage,  &c.  ia 

torbanceof      Hanky  common  and  woods,  by  erecting  fences,  &c. 

common,  by 

inclosing  a  part,  and  the  other  in  trespass  quare  clausam  fregit,  a  verdict  was 
taken  generally  for  the  plaintiff,  subject  to  a  reference  by  order  of  aisi  pries 
of  those  causes,  and  of  another  action  of  trespass  not  then  at  issue,  as  well  as  of 
all  antecedent  causes  of  action  between  the  parties:  H.  a  peraon  as  whose  servaois 
the  defendants  bad  justified  in  some  of  these  pleas,  and  who  was  not  a  party  to  either 
cause,  was  to  be  at  liberty  to  become  a  party  to  this  reference,  as  was  any  other 
person  claiming  right  of  common  over  the  locus  in  quo;  the  olject  of  tbc  refer^ 
ence  being  declared  to  be  that  the  rights  of  the  commoners  should  be  ascertained, 
secured,  and  regulated  as  concerned  the  parties  thereto.  In  one  action  of  trespass 
not  guilty  was  pleaded,  and  a  great  number  of  issues  were  joined,  claiming  Tmnoas 
rights' of  common.  In  the  other,  not  guilty,  and  numerous  special  pleas  of  justiii- 
cation  had  been  pleaded,  though  no  issues  were  joined  at  tlie  time  of  the  refer- 
ence. The  arbitrator  awarded  for  the  plaintiff  in  the  action  for  disturtiaiice  of 
common.  In  the  action  of  trespass  which  was  at  issue,  he  awarded  that  thedelend- 
ants  were  not  guilty  of  the  trespasses ;  and  in  that  which  was  not  at  issue,  be 
awarded  that  the  plaintiff  had  no  cause  of  action  against  the  defendants.  He  did 
not  further  notice  the  other  issues,  or  specify  any  mode  of  teiminating  either  cmuse; 
but  proceeded,  in  pursuance  of  the  tenns  of  the  order  of  reference,  to  declare  in  bis 
award  the  rights  of  the  parties  in  the  causes  to  enjoy  tbe  common,  and  inclose  cer- 
tain woods  in  future.  He  then  directed  the  party  who  was  the  defendant  in  the  fint 
action,  and  plaintiff  in  the  two  others,  to  pay  all  the  costs  attending  the  reference 
and  award.  It  was  moved,  first,  to  set  aside  the  award  as  not  final,  in  not  having 
with  certainty  disposed  of  all  the  matters  referred  :  secondly,  to  ent%r  ft  rerdict  for 
the  plaintiff  on  all  the  issues  joined  in  one  of  the  actions  of  trespass,  except  on  that 
joined  on  the  plea  of  not  guilty :  and,  thirdly,  to  enter  a  verdict  in  the  manner  di- 
rected by  the  arbitrator  on  the  facts  stated  by  him  for  the  opinion  of  the  ooeit. 
Held,  first,  that  the  award  was  final,  and  substantially  disposed  of  all  questions  be- 
tween the  parlies :  secondly,  that  as  the  arbitrator  had  not  been  requested  at  the  heai^ 
ing  of  the  reference  to  decide  on  each  issue  separately,  or  on  those  in  particolftr 
which  justified  under  title  in  H.,  who  had  not  become  a  party  to  the  re&YCOce,  be 
was  not  bound  to  find  any  thing  respecting  H.,  and  that  the  o£Scer  of  the  coeit 
might  make  up  the  roll,  as  if  the  causes  had  been  tried  by  a  jury  who  had  been  dis- 
charged from  trying  the  special  issues. 

The  arbitrator  stated  the  following  facts  for  tlie  opinion  of  the  cburt,  awarding  tbe 
verdict  to  be  entered  according  to  the  decision.  A  manor  with  the  lands  and  woods 
over  which  common  was  claimed,  had  been  from  time  immemorial  parcel  of  Cm- 
boume  ChoMt,  In  UElif.  tbe  lord  beingowner  of  certain  coppices  and  woods  in  tbe 
manor,  granted  several  leases  for  a  thousand  years,  of  messuages  and  lands,  with 
common  of  pasture  as  appurtenant  thereto,  for  beasts,  over  such  coppices  and  woods, 
in  the  manner  then  accustomed  by  others  having  like  common.  Tiie  right  of  com- 
mon then  accustomed  was  from  ISth  Mtn/  to  SSd  Nov,  except  in  those  parts 
.of  the  woods  wherein  the  owner  firom  time  to  time  cut  down  the  wood  or  under- 
wood at  his  pleasure,  and  which  he  was  accustomed  to  inclose  with  a  fence  to  pre- 
serve tbe  young  growth,  excluding  tbe  deer  of  the  chase  for  three  yeart^  and 
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In  the  third  count  common  of  pasture  was  claimed  on        1834. 

Hanley  common  for  two  rother  beasts  levant  &c.  every 

year  and  at  all  times  of  the  year,  as  appurtenant  to  plain- 

tifTs  messuaire  and  land  in  Hanley.    The  fourth  count    Marquess  of 

Anclesea. 
claimed  like  common  for  one  rother  beast  and  two 

sheep.      The  ninth  claimed  like  common  in   Hanley 
woods  for  one  rother  beast.     The  tenth  claimed  like 
common  there  from  12th  May  to  22d  November  every 
year.     The  fifteenth  claimed  common  of  pasture  for 
one  rother  beast  in  Woodcott  common.    The  second 
and  last  actions  were  in  trjespass  for  breaking  and  enter-  . 
ing  certain  coppices  of  the  Marquess  of  Anglesea,  and 
breaking  fences,  whereby  cattle  got  in  and  damaged 
the  trees.   In  the  first  action  the  plea  was  not  guilty.  In 
the  other  two  the  general  issue  was  pleaded  (before  the 
new  rules),  with  a  great  number  of  special  pleas  of 
justification,  claiming  several  rights  of  common   and 
pannage  over  the  places  in  question,  called  Hanley 
commons  and  woods.     Issues  having  been  joined  by 
the  plaintiff,  the  three  causes,  and  *^  all  antecedent 
causes  of  action  between  the  marquess  and  the  said 
other  parties  or  any  of  them,''  were  afterwards  referred 
to  a  seijeant  at  law  by  order  of  nisi  prius,  a  verdict 
being  first  entered  for  the  plaintiff  in  the  two  first  ac- 
tions, subject  to  his  direction  whether  they  should 
stand,  and  if  so,  for  what  damages ;  or  whether  a  ver- 


all  commonable  cattle  for  four  years,  after  each  cutting.  This  right  was  enjoyed  by 
the  grantees  till  the  disturbance  complained  of.  The  question  was,  whether  the 
owner  of  the  woods  could  legally  inclose  any  part  of  them  where  the  wood  had  been 
cut  down,  so  as  to  keep  out  all  commonable  cattle  for  seven  years  after  each  cutting? 
Held  that  he  could  not,  on  two  grounds :  first,  that  stat.  22  Ed.  4.  c.  7.  does 
not  apply  to  woods  wherein  rights  of  common  exist;  and  secondly,  that  35  Hen.  8. 
c.  17.  s.  8.  only  extends  to  woods  in  which  there  exists  immemorial  right  of  com- 
mon, in  which  case  it  provides  means  by  which  the  space  where  wood  is  intended 
to  be  cut  may  be  inclosed  and  kept  in  severalty  for  seven  years. 

Where  by  an  order  of  reference  the  costs  of  the  causes  referred  were  to  abide 
the  event  of  them,  and  in  one,  which  was  not  at  iuue,  the  arbitrator  found  that  the 
plaintiff  had  no  cause  of  action  against  the  defendants: — Held,  that  the  costs  of  the 
pleadings  followed  the  event  of  the  cause,  as  in  case  oi  a  nonsuit. 
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I8S4.       ^^  ahoaU  be  found  for  die  defendants,  or  a 
v^s/'"^      entered.    The  third  cause  had  only  advanced  to  the 
DiBBCM      pi^3^^    <rhe  arbitrator  was  also  to  take  OldMafdaj 
Marquess  of  to  be  the  12th  May,  and  to  r^nbite  what  day  ahodd 
Anoles£4.    i^  intended  by  Old  Moffdag  in  fiitnre.    It  was  ako 
oidered  that  the  arbitrator  should  ascertain  the  r^is 
of  common,  and  all  other  rights  of  the  parties  to  tbe 
refcreneey  in  relation  to  the  premises  referred  to  is  die 
pleadings  in  the  causes,  and  to  whidi  part  or  paitsof 
them  audi  rights,  or  any  of  them,  extended;  and  ako 
diat  the  costs  of  the  resp^^tive  causes  to  be  tued, 
and  of  so  much  of  the  reference  as  might  relate  to  die 
said  causes,  should  abide  the  event  of  the  said  canaes 
respectively,  and  the  residue  of  the  costs  of  the  lefa^ 
ence,  and  also  the  costs  of  the  special  juries,  dMNdd  be 
in  the  discretion  of  the  arbitrator,  who  was  to  direct  to 
and  by  whom  and  in  what  manner  the  same  should  be 
paid.    J^  Hardiman  and  any  other  person  havkig,  or 
claiming  to  have,  rights  of  common,  or  any  other  rights 
on  the  commons  or  woods  referred  to  in  the  pleadings, 
were  to  be  at  liberty  to  beoome  parties  to  thereferenoe; 
but  such  parties,  or  any  of  them,  were  thereby  to  beame 
subject  or  liable  to  the  cbsts  of  the  causes,  or  any  of 
them,  the  parties  to  this  reference  consenting  that  the 
award  to  be  made  under  the  same  may  be  made  the 
basis  of  an  act  of  parliament  declaring  die  rights  and 
regulating  the  enjoyment  thereof,  the  parties  Dt&ies, 
Lill  and  Peyton  not  to  be  chargeable  with  any  ex- 
pense relating  to  such  act,  the  object  of  tiie  reference 
b^ing  declared  to  be  that  the  rights  of  the  commoners 
and  the  extent  of  the  coppices  should  be  ascertained,  se- 
cured, and  regulated  as  concerned  the  parties  thereto; 
and  therefore  it  was  agreed,  that  no  technical  varisnee  in 
the  statement  of  the  number  of  the  cattie,  in  respect  of 
which  the  rights  set  forth  in  the  declaration  were 
claimed,  or  other  technical  variance,  matter,  or  objection 
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which  could  prevent  a  decision  of  the  causes  on  the 
meiits,  should  be  taken  or  allowed.  Power  was  then 
given  to  the  arbitrator  to  amend  the  pleadings,  and  to 
state  special  facts  for  the  opinion  of  the  court,  at  the 
request  of  either  party,  or  at  the  like  request  to  set 
out  on  the  award  any  question  of  law  which  might 
arise. 

In  Dibben  v.  7%6  Marquess  of  Angksea  he  awarded 
that  the  plaintiff  had  just  isause  of  action  for  the  mat- 
ters in  the  third,  fourth,  ninth,  tenth,  and  fifteenth 
counts,  and  assessed  the  damages  therein  at  15Z.;  di- 
recting a  verdict  for  plaintiff  **  accordingly/'  and  for 
the  defendant  on  the  other  counts.  In  the  Marquess  of 
Anglesea  v.  Dibbeu  and  ZAU  he  awarded  that  the  de« 
fendants  were  not  guilty  of  the  trespasses  mentioned 
in  the  declaration,  and  ordered  a  verdict  to  be  entered 
fi>r  them  accordingly.  In  Marquess  of  Anglesea  v. 
JPeyton  and  others,  he  awarded  that  the  plaintiff  had  no 
cause  of  action  against  the  defendants  for  the  matters 
in  the  declaration  in  that  cause  mentioned.  He  took 
DO  notice  of  the  other  issues  in  either  cause,  nor  did  he 
further  specify  any  mode  for  terminating  either  of 
them ;  but  proceeded  to  award  that  the  Marquess  of 
Anglesea  was  seised  of  and  entitled  to  the  manor  of 
Hanky,  in  the  county  of  Dorset;  and  was  also  seised  of 
and  entitled  to  the  soil  and  freehold  of  and  in  the  said 
several  coppices  in  the  declaration  in  the  said  cause  of 
the  said  marquess  against  Dibben  and  Lill  mentioned ; 
and  also  of  and  in  certain  other  coppices,  situate  in 
the  said  manoir  and  parish  oi  Hanley,  and  named  in 
the  award;  and  in  two  coppices  called  J3.,  being  part 
of  the  coppices  or  woods  situate  in  the  said  manor  of 
Hardey,  called  Hanley  Woods,  and  in  the  said  parish  of 
Hanky,  and  referred  to  in  the  said  action  ot  Dibben  v. 
Mmrqiuss  ^Angksea;  and  also  of  and  in  the  said 
commons  in  the  declaraticm  in  that  cause  mentioned. 


1834. 
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1884.  situate  in  the  manor  and  parish  of  Htadey,  caOed 
^«^v-«i^  Hanley  and  Woodcotfs  Commons;  and  he  finAer 
v?^^  awarded  and  adjudged  that  the  said  majrqoess,  and  all 
Marquess  of  Others  who  may  he  the  owners  or  occupiers  of  the  said 
^^'  woods  or  coppices  might>  at  his  or  their  free  will  and 
pleasure,  from  time  to  time  cut  down  the  same  or  any 
part  thereof,  and  might  inclose  the  same  or  such  part 
so  cut  down,  and  exclude  all  mandbr  of  cattle  and 
beasts,  commonable  or  otherwise,  therefirom,  for  the 
space  of  four  successive  years  then  next  after,  for  the 
preservation  of  the  growth  of  the  wood  and  underwood 
thereon.  The  arbitrator  then  awarded  that  IKMai, 
and  all  those  &c.,  had  right  of  common  of  pasture  io, 
upon,  and  throughout  Hanley  and  Woodcott  Commoms, 
for  six  rother  beasts  and  two  runners  or  two  yearfing 
calves,  and  sixty- three  sheep,  at  all  times  of  the  year, 
and  also  common  of  pasture  in  the  said  coppices  or 
woods  every  year  for  the  same  rother  beasts  and  mn- 
ners,  except  when  the  same,  or  any  part  Uiereof,  shall 
be  cut  or  inclosed,  as  after  in  his  award  mentioned, 
from  ISth  May  to  2lid  November,  both  days  includve. 
He  then  awarded  that  Dibhen  had  no  other  rights  m 
the  said  commons  and  woods,  except  the  use  of  the 
public  ways ;  and  that  LiU  had  no  right  of  common  or 
other  right  therein,  except  the  use  of  the  public  rights 
of  way.  He  further  awarded,  that  Peyton  and  aD 
those  whose  estate  he  now  hath  of  and  in  a  certain 
messuage,  land,  and  premises  now  in  his  occupation  in 
Hanley  &c.,  containing  &c.,  had  of  right  common  of 
pasture  in,  upon,  and  throughout  Hanley  and  Wood' 
cott  commons  for  all  his  rother  beasts  and  pigs,  the 
pigs  being  ringed,  levant  &c.  in,  upon,  and  throu^oat 
the  said  coppices  and  woods  of  the  marquess  eveiy 
year,  except  when  the  same,  or  any  part  thereof,  shall 
be  cut  and  inclosed,  as  hereinbefore  mentioned,  jrom 
12th  May  to  SSd  November,  both  days  inclusive;  and 
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abo  to  take  reasonable  estovers  of  the  furze  and  fern  1S34. 
gpowiag  on  the  said  commons,  and  carry  the  same  to 
the  said  messuage  with  the  appurtenances  to  be  spent 
herein  and  consumed  for  necessary  fuel  thereon  every  Marquess  of 
year,  at  all  reasonable  times  of  the  year,  at  his  free  will 
and  pleasure,  as  appurtenant  to  his  messuage;  and 
that  Peyton  was  entitled  to  no  other  right  in  the  said 
woods  or  commons,  except  the  use  of  the  public  ways 
therein.  After  providing  power  for  the  marquess  and 
owners  &c.  of  the  coppices  to  amend  and  renew  the  bank 
and  fence  there  lately  made  round  the  same,  and  that 
the  commons  named  shall  extend  up  to  that  fence 
(wherever  they  shall  adjoin  it),  and  no  further,  he 
awarded,  that  the  marquess  do  and  shall  leave  open  on 
each  side  of  each  coppice  or  wood  which  shall  be  so  in* 
closed^  except  as  hereinbefore  mentioned,  in  respect  of 
the  coppices  or  woods  inclosed  after  the  same  shall  have 
been  cut,  at  least  two  unobstructed  ways,  at  conve- 
nient distances,  for  ingress  and  egress  to  and  from  the 
same,  to  be  left  open  from  23d  Novemf>er  to  the  11th 
Mojf  (both  days  inclusive)  in  each  year. 

The  arbitrator  then  stated  the  following  facts : — The 
parish  and  manor  of  Haanley^  and  all  the  messuages, 
lands,  aad  tenements  before  mentioned,  were,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
within  Cranbourm  Chase,  and  so  continued  until  the 
aaid  chase,  by  an  act  of  parliament  passed  in  9  6. 4.  (a), 
in  manner  and  for  the  consideratbns  therein  men- 
tioned, and  the  award  which  was  duly  made  and  pub- 
lished in  pursuance  of  the  said  act  of  parliament,  was 
disfranchised,  and  which  said  act  of  parliament  and 
award  were  produced  in  evidence  before  me,  and  to 
which  I  do  award  that  the  court  may  be  referred ;  and 
further,  that  in  the  17th  year  of  the  reign  of  Queen 

(a)  9  G.  4.  c.  14.  private  act. 
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18S4.       ^zabetk,  the  Rigte  Hon.  Sk  Jokm  PnkU  bt, 
^J^^      Eari  of  ira^tUfvaiid  Marqoe88  0f  H^AdUrt,  tken  M 


V. 


of  the  manor  of  Hanky,  and  owaer  of  dw  nidcoppm 
Av'T^crf  And  woods,  and  whoee  estate  thereiDtlw  and  Maifoea 
of  Anffkiea  now  hatfa,  made  and  granted  aefcnl  leans 
of  the  same  respectiTe  measnagea,  knda,  and  fene- 
ments,  now  hdd  and  occupied  by  the  said  A  DMa 
and  J.  S.  Peyton  respectively,  for  the  term  af  1000 
years  respecdvely  thence  next  ensuing ;  and  in  aaob  of 
the  said  leases  were  granted  and  demised  ooanaoa  if 
pasture,  as  appurtenant  to  the  said  premises,  menna|;ei, 
and  lands  respactiTdy,  for  ceitain  rodier  beasts,  in, 
over,  and  upon  the  said  woods  and  coppices,  to  beiucd 
and  enjoyed  in  the  manner  then  aocnstomed  by  odRR 
liaving  common  of  pasture  in,  €f9er,  and  apon  (he  oat 
woods  and  ooppices  for  the  l&e  coamfeonaUe  ctftk. 
And  further,  that  the  said  persons  were  then  acoa^ 
tomed  to  have  and  enjoy  common  of  paatnre  for  de 
like  commonable  cattle,  m,  upon,  and  over  the  vH 
woods  and  coppices  erery  year,  in  and  upon  &e  aid 
12th  day  of  May^  and  from  thence  until  the  SU  day  of 
November  then  next  foUowfaig,  except  only  sach  parts 
of  the  said  woods  wherein  the  owner  or  occupier  tbefcof 
from  time  to  time,  at  his  free  will  and  pieasoie,  cat 
down  the  said  wood  and  underwood  there  growing; 
which  part  or  parts  thereof  so  cut  down,  the  said  ovimt 
or  occupier  was  accustomed  to  inclose  with  a  fenesto 
preserve  the  growth  of  the  wood  and  underwood  tbereiii 
and  thereby  excluded  all  beasts  and  cattle  therefroOi 
until  the  end  of  three  successive  years  from  the  tiflie  of 
such  cutting  as  aforesaid,  when  the  deer  of  the  said 
chase  were  admitted  into  such  coppices  and  woodi, 
and  all  other  cattle  and  beasts  were  excluded  thtfe- 
from,  until  the  end  of  four  succesuve  years  from  ii» 
time  of  such  cutting  as  aforesaid,  when  the  said  com- 
monable cattle  were  admitted  at  the  same  time  and  for 
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tbe  same  periods  as  befeire  the  said  coppices  and  wobds       1884. 
"Were  cat  as  aforesaid.    And  ftirther,  that  from  the      ^'^^ 
time  of  such  leases  being  so  granted  hitherto,  the  said  • 

lessees  and  assignees,  their  fanners,  tenants,  and  occi*-  ^^1J"jgEj||^ 
piefs  of  the  said  premises  respectively,  have  used  and 
enjoyed  the  said  common  of  pasture  in  the  said  woods 
and  coppices  in  like  manner.  And  in  case  any  of  the 
superior  courts  of  law  at  Westminster^  wherein  the  said 
question  of  law  shall  be  hereupon  raised,  shaB  decide 
that  upon  the  said  facts  and  evidence  hereinbefore 
stated,  (hat  the  said  marquess  is  entitled  to  inclose  the 
said  coppices  and  woods  so  from  time  to  time  to  be  cut 
down  as  aforesaid,  and  exclude  therefrom  all  the  said 
cattle  and  beasts  for  the  space  of  seven  successive 
years,  dien  1  award  &c.  that  the  said  marquess,  and 
all  others  who  shall  be  owners  or  occupiers  of  the 
said  woods  and  coppices,  may,  at  his  and  their  free 
will  and  pleasure,  from  time  to  time,  when  the  same 
or  any  part  thereof  shall  be  so  cut  down  by  him  or  them 
as  aforesaid,  inclose  the  same  or  such  part  thereof,  for 
the  space  of  seven  successive  years,  forr  the  preservation 
of  the  said  wood  and  underwood ;  and  may  during  the 
seven  years  exclude  all  manner  of  beasts  and  cattle 
therefrom,  instead  of  for  the  space  of  four  years  herein- 
before mentioned.  And  in  case  the  said  court  shall 
decide  that  upon  the  said  facts  and  evidence  the  said 
marquess  is  entitled  to  inclose  the  said  coppices  or 
woods  so  from  time  to  time  to  be  cut  down  as  afore- 
smd,  in  case  the  said  woods  and  coppices  should  be 
under  the  age  of  fourteen  years  at  the  time  of  their 
being  so  cut  down  as  aforesaid,  and  exclude  all  cattle 
and  beasts  for  the  term  of  five  years,  and  all  cattle 
except  calves  and  yearling  colts  for  the  term  of  six 
years;  and  if  the  said  woods  or  coppices  shall  be  above 
the  age  of  fourteen  years  at  the  time  of  such  cutting, 
then  to  inclose  the  same  and  exclude  all  cattle  and 
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beasts  therefiom  for  the  term  of  eight  years :  then,  and 
in  that  case,  I  doairard,  order,  direct,  and  deCemune, 
that  the  said  marquess  and  all-  others  the  owners 
and  occupiers  of  the  said  woods  and  coppices,  maj, 
at  his  free  will  and  pleasure,  inclose  such  and  such 
parts  of  the  said  woods  and  coppices  so  from  time 
to  time  to  be  cut  down  as  aforesaid,  and  exdade  aU 
beasts  and  cattle  therefrom,  if  the  same  shall  be  under 
the  age  of  fourteen  years  at  the  time  of  such  cuttmg, 
for  the  space  of  five  years ;  and  all  beasts  and  eattk 
except  calves  and  yearling  colts  for  the  space  of  six 
years ;  and  if  such  or  such  parts  of  the  said  woods  and 
coppices  so  to  be  cut  down  as  aforesaid  be  above  the 
age  of  fourteen  years,  then  that  he  the  said  Marquess 
o(  Angleteaf  and  all  others  the  owners  and  occupicfs 
thereof,  may,  at  his  and  their  free  will  and  pleasure, 
inclose  the  same  so  cut  down  as  aforeisaid,  and  exdude 
all  beasts  and  catde  therefrom  for  the  space  of  ^tght 
years ;  and  in  case  the  said  court  shall  decide  that  the 
said  marquess  is  entitled  to  inclose  sudi  or  sueh  parts 
of  the  said  woods  or  coppices  from  time  to  time  cat 
down  as  aforesaid,  for  a  longer  space  of  time  than 
five  years  after  such  respective  cutting,  and  that  die 
said  plaintiff,  in  the  BsAi  action  brought  by  the  said 
Henry  Dibben  against  the  said  marquess,  is  thenefiMre 
not  entitled  to  a  verdict  upon  the  ninth  and  tenth 
counts  of  the  declaration  in  the  said  last-mentioned 
action :  then  I  do  award  &c.  that  a  verdict  be  en- 
tered for  the  defendant  instead  of  the  said  plaintiff 
upon  the  ninth  and  tenth  counts  of  the  said  dedara- 
tion,  as  hereinbefore  mentioned.  And  I  do  award 
that  the  damages  of  the  said  plaintiff  in  the  said  last- 
mentioned  action  do  amount  to  the  sum  of  one  sbilfing, 
and  that  the  verdict  be  entered  accordingly.  And 
I  da  further  award  that  the  said  marquess  do  and 
shall  pay  and  bear  the  costs  of  the  special  juries  in 
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the  saidcauaes,  and.aU  oo9ta  of  and  attending  tUa       18S<I« 
reference  and  awa^d  not  relating  to. the  said  cauaes^         '^.7*-^ 

In  Michaelmas  term  1883^  Barstow  for  the  Maiquesa  «. 

of  Anglesea  moved  to  set  awde  the  award,  on  the  grottud    Mawjuws  of 
that  it  was  not  final,  not  having  disposed  of  the  matters 
referred  in  Marquess  of  Anglesea  v.  Diiben  and  another  ^ 
or  in  Same  v.  Peyton  and  others.     Secondly,  if  it  was 
held  jBnal,  he  then  moved  to  enter  all  those  issues  for  the 
marquess  in  the  first  and  second  actions,  which  were 
not  noticed  by  the  arbitrator.     Thirdly,  he  objected 
that  no  judgment  could  be  entered  on  the  roll,  as  the 
arbitrator  had  not  ordered  any  entty  to  be  made  of  a 
discharge  of  the  jury  as  to  the  issues  on  tlie  special 
pleas.    He  did  not  however  admit  that  the  arbitrator 
had  power  to  order  such  an  entry  to  be  made. 

The  affidavit  in  support  of  the  motion  stated,  that  in 
many  of  the  pleas  in  the  said  actions  in  which  the 
marquess  was  plaintiff,  the  defendants  justified  the 
alleged  trespasses  under  the  authority  of  J.  Hardi' 
ma%y  who  was  alleged  to  be  entitled  to  various. rights 
of  common  over  the  coppices  and  commons  mentioned 
in  the  declarations;  and  that  on  the  sixth  day  of  the 
said  reference,  the  counsel  for  the  defendants  in  those 
two  actions,  produced  as  evidence  of  such  rights,  cer- 
tain indentures  of  lease  and  release,  dated  ^th  and 
2dlh   September   1700»  which  were  alleged  to  have 
been  found  among  the  deeds  of  die  said  J.  Hardjimafn ; 
but  did  not  otherwise  in  any  way  attempt  to  prove  that 
the  premises  or  the  ri|^hts  of  common  conveyed  by 
the  said  indentures  had   become  vested  in   the  said 
J.  Hardiman*    That,  with  this  exception,  the  case  of 
the  defendants  in  those  actions  was  closed  without 
giving  any  other  title-deeds  in  evidence,  in  the  hope, 
as  the  said  defendant  believed,  that  the  parol  evidence 
given  of  right  of  common  of  pasture  would  be  deemed 
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18S4.  sufficient  by  the  arbitrator  to  establish  a  (Aaim  of 
common  of  pasture  for  all  their  commonable  catde 
levant  et  coucbant  on  thdr  respective  messuages ;  and 
that,  in  consequence,  the  case  and  evidence  on  the 
part  of  the  marquess  were  next  wholly  gone  tbrough 
on  the  supposition  and  understanding  that  the  right 
set  up  by  the  said  defendants  was  intended  to  rest 
entirely  on  levancy  and  eouchancyy  and  diat  no  more 
deeds  were  to  be  given  in  evidence :  that  it  was  not 
until  the  ninth  day  of  reference,  when  the  marquee's 
case  and  evidence  were  closed,  that  the  ooanad  for 
the  defendants  produced  another  deed  belonging  to 
Dibben,  by  which  certain  rights  of  common  for  a  limited 
number  of  cattle  and  sheep  were  convejred ;  and  that 
all  three  defendants  then  entered  into  fnrtfier  parol 
testimony,  at  the  conclusion  of  which  their  counsel 
offered  to  produce,  and  in  consequence  of  the  observa- 
tions of  the  arbitrator,  did  produce  various  tide- deeds 
and  documents  of  Dibben  and  LiU,  by  which  cotain 
limited  rights  of  common  were  granted,  vrhich  were 
alleged  to  have  become  vested  in  them  respectively ; 
and  also  produced  other  papers  called  evidences  of  title 
of  Peyton^  the  production  and  proof  of  which  deeds 
and  papers  occupied  the  greater  part  of  the  next  day, 
being  the  tenth  of  the  reference :  that  the  &ct  of  die 
trespasses  which  are  die  subject  of  the  said  actions  in 
which  the  said  Marquess  of  Anglesea  was  plaintiff 
having  been  committed  by  the  said  Dibben  was  abund- 
antly proved  in  evidence,  and  was  admitted  by  his 
counsel  in  his  reply;  but  that  many  witnesses  were 
called  for  the  exclusive  purpose  of  endeavouring  to 
prove  diat  PeyUm  and  LiU  had  not  participated  in 
tfamn  so  as  to  render  them  jointly  liable  widi  the  said 
DHhen:  that  an  extract  of  the  award  made  by  P.  W. 
the  commissioner  appointed  under  the  act  for  dis- 


IN  THE  FOUETH  YeAB  OF  WILLJAM  lY. 


937 


franchising  Cremboume  Chate  (9  Oeo.  4.  c.  14.  Pr.)  on 
the  29tfa  September  1829,  was  given  in  evidence  befinre 
the  said  arbitrator,  whereby,  after  reciting  that  George 
Lord  Rivers  Iiad  died  after  the  passing  of  the  said  act, 
and  had  given  or  devised  the  annual  rents  or  sums  of 
money  chained,  as  by  the  said  act  is  directed,  to  be 
charged  upon  any  hnds  lying  within  the  limits  of  the 
said  chase,  tc^ther  with  all  powers  and  remedies  for 
recovering  the  same  rents,  and  the  full  b^efit  and 
advantage  thereof;  and  also  all  such  lands  ap  should  or 
nught  be  set  out  by  way  of  satisfaction  and  compen- 
sation of  such  rent  and  rents  unto  certain  persons 
therein  named,  and  their  heirs,  to  certain  uaes ;  and 
the  said  P.  W,  did  award  and  direct  that  the  several 
and  respective  annual  rents  or  sums  mentioned  and 
specified  or  set  forth  in  the  schedule  hereinafter  set 
forth,  amounting  in  the  whole  to  the  yearly  sum  of 
1800L  should  be  for  ever  respectively  bsuing  and 
payable  to  the  said  devisees,  their  heirs  and  assigns,  or 
to  the  person  or  persons  for  the  time  being  entitled 
to  the  said  estate  so  devised  by  the  said  George  Lord 
Riversy  from  and  out  of  such  of  the  respective  lands 
within  the  limits  of  the  said  chase,  being  respectively  of 
adequate  value,  as  were  mentioned  and  specified  in  the 
schedule  hereinafter  set  forth. 
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1834.  That  for  th^  purposes  of  the  said  reference,  the  bet 

^^^>^^^      was  admitted  by  the  counsel  for  Peyton^  Dibba^  LiU, 

^"""      and  Hardiman,  that   neither  of  those  parties  wee 

Marquess  of  charged  with  any  part  of  the  said  rent-charge  of  18002. 

Some  letters  from  the  defendant  Dibben  were  then  set 

forth  stating  the  committing  of  the  trespasses  by  him. 

In  the  affidavit  filed  in  answer  to  the  rule,  it  was 
stated  that  parol  evidence  was  given  before  the  said 
arbitrator^  showing  the  exerdse  of  rights  of  common  by 
the  said  J.  Hardiman,  and  of  those  from  which  he 
derived  his  title  to  the  premises  in  respect  of  which 
such  rights  were  claimed  in  the  pleadings  in  the  said 
actions  in  which  the  said  marquess  was  plaintiff;  and  that 
all  the  trespasses  in  the  said  action  secondly  above 
mentioned,  were  alleged  in  the  declaration  in  that  actios 
to  have  been  committed  in  five  named  coppices  re- 
spectively ;  and  that  it  was  clearly  proved  before  the 
said  arbitrator,  that  the  said  five  closes  adjoined  jETaiii^ 
common,  and  that  there  has  always  been  a  certain  bek 
or  border,  varying  in  width  from  about  fifteen  to  twenty 
feet  and  upwards,  extending  nearly  round  the  said 
common  (a) ;  and  that  it  was  proved  by  the  witne^es 
on  behalf  of  the  said  Dibben  and  LiU^  that  the  said  belt 
or  border  formed  no  part  of  the  said  closes,  or  any  of 
them,  but  was  part  of  Hatdey  common ;  and  also  that  a 
certain  mound  and  fence,  erected  by  the  said  marquess 
in  the  beginning  of  1831,  was  erected,  not  on  the  said 
five  closes  or  any  of  them,  nor  much  of  it,  if  any  at  all, 
on  the  said  belt  or  border,  but  upon  certain  other  parts 
of  the  said  common,  near  to  the  said  belt  or  border ; 
and  that  it  was  stated  by  witnesses  called  on  the  part 
of  the  said  marquess,  that  they  considered  the  said  belt 
or  border  as  forming  part  of  the  said  five  closes  re- 
spectively, and  that  the  greater  part  of  the  said  mound 
and  fence  was  erected  upon  the  said  belt  or  border : 
that  the  trespasses  alleged  in  the  declaration  in  the 

(o)  Soe  StanUy  ▼.  WhiU,  14  East,  33S. 
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cause    secondly  above-mentioiied  were  no  otherwise 

proved  and  admitted  than  by  proof  and  admission  that 

the  said  Dibben  had  made  gaps  in  the  said  mound  and 

fence  for  the  express  and  avowed  purpose  of  asserting 

the   rights  of  himself  and  of  other  persons  claiming 

rights  of  common,  the  exercise  of  which  was  wholly 

obstructed  and  prevented  by  the  said  mound  and  fence, 

and  which  mound  and  fence  had  been  erected  for  the 

avowed  purpose  of  obstructing  and  preventing  the 

exercise  of  such  rights  of  common. 

On  the  part  of  the  marquess,  it  wa&  contended  before 
the  arbitrator,  that  the  belt  or  border  above-mentioned 
formed  part  of  the  coppices  which  it  adjoined ;  and  on 
the  other  side  it  was  contended,  that  this  belt  or  border 
formed  part  of  Hanley  common,  which  it  also  adjoined, 
and  much  conflicting  evidence  was  given  upon  the 
question. 

The  Cmart  granted  a  rule  to  show  cause  why  the 

award  made  in  pursuance  of  the  order  of  nisi  prius 

should  not  be  set  aside,  on  the  grounds  that  the  same 

was  not  certain  or  final,  and  that  it  did  not  dispose  of 

all  the  matters  referred  to  the  arbitrator ;  or  why,  in 

The  Marquess  of  Angksea  v.  Dibben  and  another,  a 

verdict  should  not  be  entered  for  the  plaintiff  on  all  the 

issues  except  that  arising  out  of  the  plea  of ''  not  guilty*' 

to  the  declaration ;  and  why,  in  Dibben  v.  Marquess  of 

Angleseoy  a  verdict  should  not  be  entered  for  the  de* 

fendant  on  the  ninth  and  tenth  counts  of  the  declaration, 

and  the  verdict  for  the  plaintiff  entered  on  the  third, 

fourth,  and  fifteenth   counts  only,  and  for  nominal 

damages,  and  ii^hy  the  said  verdicts  should  not  be  set 

aside.     The  court   also  ordered  the  rule  with  the 

preceding  affidavits  to  be  put  in  the  special  paper  for 

argument,  and  that  in  the  meantime  proceedings  be 

stayed.     In  this  term 

VOL.  IV.  3  R 
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1834.  Barstaw  for  the  Marquess  of  Angksea  was  caDed  od 

to  «tate  his  reasons  for  setting  aside  the  awasd.    Tbe 

award  is  not .  final  or  certain,  for  the  arlntrator  has  noi 

Marquess  of   disposed  of  all  the  issues  in  the  action  against  DtUfs 
Amglesea.  ,   ^.„         .1  .         ,  ,    •F>  w      ^ 

and  IaU^  or  m  that  agamst  them  and  PegUm.    In  tiie 

latter,  the  award  that  the  plaintiff  had  no  eause  of  action, 
may  be  either  because  the  plaintiffdid  not  prove  the  tres- 
passes laid,  or  because  the  defendant  established  soaie 
one  of  the  justifications.   The  defendants  in  bodi  these 
actions,  after  alternately  justifying  on  their  own  rights, 
set  up  a  fourth  title  in  Hardiman  (a),  justifying  as  his 
servants  in  several  pleas  to  the  new  assignments.   Thej 
ako  produced  his  documentary  title  before  the  arbitvatsr, 
though  he  had  not  become  party  to  tfie  reference  pur- 
suant to  its  terms,  so  as  to  be  bound  by  it.   Now  by  the 
order  of  nisi  prius,  the  three  causes  were  refi^red,  with 
every  antecedent  matter  in  diflference;  and  it  was  most 
important  for  all  parties  that  every  issue  in  each  cause 
should  be  dbposed  of,  not  only  by  ascertaining  the 
fights  of  Dibben,  Lill,  and  Peyton;  but  also  those  of 
Hardimiaif  so  far  as  to  estop- the  three  defendants  or 
their  successors  from  setting  up  hb  rights  against  the 
owners  of  the  woods,  further  than  settled  by  the  verdict 
awarded  in  these  Causes.   For  Outtam  v.  Morewood  (i) 
shows,  that  if  a  verdict  had  been  found  on  the  issues 
setting  up  Hardiman'^  title,  it  might  be  pleaded  byway 
of  estoppel  in  any  other  action*  between  the  same  parties 
or  their  privies  in  respect  of  the  same  fact  or  tide; 
whereas,  as  the  award  stands^  Dibben^  Ztff,  or  PeyUm 
may  yet,  under  Hcardiman,  justify  similar  acts  against 
the  owners  of  the  woods.     On  the  other  huid,  had  the 
a.ward  been  made  on  these  issues,  finding  a  right  in 

(a)  Hardiman  was  afterwiirds .  stated  to  be  owner  of  other  prenbn  ia 
/fan/«^  not  belonging  to  Dibben,  lAU,  or  Peyton, 
{b)  3Ea8t,S46. 
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Hcardifnan,  he  might  have  produced  it  •  in  evidence 
against  such  owners ;  HaruiqckY.  Welsh  and  Cooper  (a). 
Xhe  iinportance  of  the  decision  of  all  the  issues  to  the 
parties  bein^  shown,  it  is  contended  that  they  had  a 
right  to  have  them  all  decided,  whether  tried  by  a  jury 
or  an  arbitrator. 

[Xiord  Lyndhurst  C.  B.   Prim^  facie  it  seems  that 
if  these  causes  had  been  tried  at  nisi  prius,  and  ver- 
dicts had  been  found  for  the  defendants  on  the  pleas 
of  not  guilty,  that  finding  would  have  disposed  of  the 
special  issues.    It  is  now  said  that  a  jury  would  have 
been  compellable  to  try  each  of  them,  and  that  the 
arbitrator  wjbo  did  not  do  the  same,  failed  in  his  duty. 
In  Coasey  v.  Diggons  (h)  there  was  an  avowry  for  rent, 
to  which  the  pleas  in  bar  were  non  tenuit  and  riens 
in  arrear.    The  first  plea  was  found  for  the  plaintifi^ 
and  it  was  held  that  the  second  became  thereby  imma- 
terial, and  that  the  proper  course  at  nisi  prius  would 
have  been  to  discharge  the  jury  from  finding  any 
verdict  on  it.     But  as  no  verdict  at  all  had  been 
enteired  on  the  record,   the  court  said   they  had  at 
present  no  jurisdiction,  and  suggested  an  application  to 
the  judge  to  direct  in  what  manner  it  should  be  entered. 
It  was  afterwards  entered  for  the  plaintiff*.] 

The  general  issue  is  unimportant  while  the  special 
pleas  raise  questions  of  right,  of  each  of  which  it  was 
the  sole  object  of  the  submission  to  procure  a  settlement. 
The  jury  are  summoned  to  try  every  issue  without  dis- 
tinotion.  Can  a  judge  discharge  a  jury  from  trying 
any  issue  which  is  in  his  opinion  rendered  immaterial 
by  the  finding  on  any  other  issue  ?  In  Powell  and 
others  v.  Sonnett  and  others  {c),  in  error  in  the  Ex- 
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(a)  1  Slark.  C.  N.  P.  347 ;  and  see  KinnenUy  v.  Orpe,  Doug.  517. 

(b)  2  B.  &  Aid.  546 ;  see  5  T.  R.  248,  S.  B.  &  P.  348. 

(c)  3  Biiig.381,  as  to  discharge  of  jur3'  bjf  operation  of  law  fron)  finding 
immaterial  issue. 

3r2 
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1884.       chequer  Chamber,  the  record  stated  a  verdict  for  plain- 
^^^^  tifl&  on  twelve  counts,  and  a  discharge  of  the  jury  oo 

V.  eight  others,  without  adding  that  it  took  place  I7  cod- 

S^^a!^  sent  of  parties.  The  judgment  for  the  phuntifT  was 
uffirmed  notwithstanding  that  omission,  the  court  in- 
ferring omnia  rite  esse  acta,  as  no  bill  of  exceptions  or 
motion  in  arrest  of  judgment  &c.  appeared  00  the 
record.  That  case  however  shows  that  such  conseot 
was  a  necessary  requisite,  and  therefore  inferred  under 
those  circumstances.  [Lord  Lyndhwrst  C.  B.  Theoouit 
was  there  only  called  on  to  decide  on  a  case  where  no 
such  objection  appeared  on  the  record.]  The  plaintiff's 
failure  to  make  out  a  prim&  facie  case  would  not  autho- 
rize a  judge  to  discharge  the  jury  from  trying^  at  the 
defendants'  instance,  other  issues  on  the  record  of  im- 
portance to  them  and  their  successors*  Had  it  been 
suggested  that  HarcUnum's  title  became  immaterial 
from  his  not  becoming  a  party  to  the  reference,  it 
might  have  been  urged  that  it  was  moat  im^K^rtant 
to  ascertain  it. 

Lastly,  how  can  the  judgment  be  entered  up  ?  for 
the  arbitrator  has  not  ordered  any  entry  of  a  diachaige 
of  the  jury  as  to  the  issues  on  the  special  pleas;  and  no 
damages  being  ascertained,  no  costs  can  be  taxed.  In 
Narris  v.  Daniel  (a)  the  costs  of  an  action  and  of  an 
award  were  to  abide  the  "  event"  of  the  award.  The 
arbitrators  found  that  plaintiff  had  a  ^  good  cause  of 
action*'  on  five  out  of  eight  counts,  without  taking  notice 
of  the  other  three,  and  awarded  that  defendant  should 
pay  5/.  damages,  and  that  no  further  proceedings  ahonld 
be  had  in  the  action.  It  was  held,  that  as  there  was 
no  award  as  to  three  counts,  and  no  '*  event"  to  autho- 
rize the  oflScer  to  tax  costs  on  them,  no  part  of  the 
award  could  stand.     In  that  case  it  was  plain  that  the 

(a)  9  Bing.  507.     Sec  In  re  l-eeming,  6  B.  &  Adol.  40S  ;    TkornUm  ▼. 
fiarnhy,  8  Bing.  13  ;  and  Eatdlty  v.  Steer,  Exch.  I6lh  Jwe  18S5,  (MS.) 
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defendants  were  entitled  to  judgment  on  some  of  the        1834. 

issues,  but  were  precluded  from  obtaining  their  costs 

on  them  by  the  form  of  the  award.     Wyhes  v.  Shipton 

and  another  (a)  was  an  action  of  trespass,  in  which  the    Marquess  of 

general  issue  and  a  justification  were  pleaded.    Re-    Akolesba. 

plication,  de  injuria,  with  a  new  assignment.    Judgment 

by  default  on  the  latter.    The  arbitrator  to  whom  it 

was  referred  awarded  a  verdict  for  defendant,  without 

giving  damages  on  the  new  assignment.    On  objection 

that  on  that  account  the  award  was  not  final,  and  it 

being  argued  that  till  damages  are  found  the  court 

could  not  give  judgment  on  the  whole  case,  the  award 

was  set  aside.  Supposing  the  award  is  treated  as  valid, 

the  verdict  should  be  entered  against  Lill  on  all  the 

issues. 

On  the  special  facts  stated  by  the  arbitrator  for  the 
opinion  of  the  court,  Barstow  contended  that  in  Dibben  v. 
Marquess  of  Anglesea  the  verdict  should  be  entered  for 
the  plaintiff  on  the  third,  fourth,  and  fifteenth  counts 
only,  and  for  the  defendant  upon  the  ninth  and  tenth 
counts  of  the  declaration,  with  reduction  of  damages  to 
one  shilling,  pursuant  to  the  terms  of  the  award.     For, 
first,  by  Stat.  22  JSdw.  4.  c.  7.,  the  marquess  was  entitled, 
as  owner  of  the  woods  in  the  chase,  to  keep  out  com- 
monable cattle  for  seven  years,  whatever  might  be  the 
period  of  the  growth  of  the  wood ;  and,  secondly,  by 
the  statutes  35  Hen.  8.  c.  16.,  and  14  Eliz.  c.  25.,  he 
was  entitled,  as  such  owner,  to  keep  out  commonable 
cattle  for  the  different  times  pointed  out  by  those 
statutes,  with  reference  to  the  growth  of  the  wood ; 
but  for  not  less  than  seven  years  from  the  last  cutting 
of  the  wood.    The  opinion  at  which  the  court  will 
arrive  on  these  points  may  govern  the  entry  of  the 
judgment  on  the  issues  in  the  cause  of  The  Marquess  of 

(a)  Cited  from  T.  Feake*  MSS.,   K.  B.  21st  /.|nui/rj/  1834  ;  1«  L.  J. 
91. 
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18S4.       Anglesea  ▼.  Dibben  and  LUL    On  the  first  point,  82 
J5dw,  4.  c.  7.  (a.  d.  1482-89)  redtesy  *'  that  dWen  sob- 
ject8,  having   woods  grownig  on  their  own  gfoond 
Marquess  of  within  forests  and  chases  in  England^  or  porliens  of  Ae 
same,  have  cut  their  said  wood,  because  they  might  not 
before  time  cope  (a)  or  inclose  tfieir  said  ground  to 
save  the  young  spring  of  their  wood  so  cut,  amf  bmger 
time  than  for  three  years,  the  same  young  spraig  hath 
been  in  times  past,  and  daily  is  destroyed  with  bessts 
and  cattle  of  the  same  fewest,  chases,  and  purKeos,  to 
the  great  hindrance  &c.,  and  to  the  Kkely  destraction 
of  the  same  fbrests,  diases,  and  purlieus.**      It  then 
enacts,  ^'that  if  any  subject,  having  wood  of  his  own 
growing  on  his  own  ground  within  any  forest,  ditte, 
&c.,  shall  fell,  by  licence  of  the  king  or  his  heirs,  in  his 
forests,  chases,  or  purlieus,  or  without  licence  in  the 
forest  &c.  of  any  other  person,  or  mAe  any  sale  of 
the  same  wood ;  it  diall  be  lawfhl  to  the  same  sub- 
jects, owners  of  the  same  ground  whereon  the  wood 
so  felled  did  grow,  and  to  other  such  persons  to  wfaooi 
such   wood    shdl   happen  to    be   sold,   immedialriy 
after  the  wood  so  felled,  to  cope  and  incloae  the 
same  ground  with  suflScient  hedges  able  to  keep  out  aD 
manner  of  beasts  and  catde  forth  of  die  same  ground, 
for  the  preserving  of  their  young  ^ring;  and  the  same 
hedges  so  made  may  keep  continually  for  seven  years 
next  after  the  same  inclosing,  and  repair  and  sustain 
the  same  as  often  as  shall  need  within  the  same  seven 
years."  Next,  S5  Hen.  8.  c.  17.  (b)  enacted  by  section  5., 
**  that  owners  of  woods  or  coppice  set  widi  great  trees 
above  S4  years  growth,  shall,  at  the  felling  or  weeding 
thereof,  leave  twelve  of  them  per  acre  to  be  preserved 
by  them  for  twenty  years  next  after  the  felling,  and 

(a)  QM^rt,  roeaouig,  embank?  See  Jubosoa*s  Diet,  wri*  Cop.  Copped  ; 
and  9ce  Tyrwkiii  aud  TymdaU*^  Digest  of  the  Sututcs,  tits.  Trees,  Woods. 
(6)  Made  perpeiual  by  IS  Elit,  c.  to.  s.  3. 
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^hall^for  seven  years  dien  next  foUowtng^  sufficiently       1BS4. 
inclose  them  or  the  springs  thereof,  and  otherwise  ^ane 
and  preserve  from  the  destruction  thereof  by  any  manner 
of  cattle  or  beasts.*'  Certain  penalties  are  then  imposed.  Marquess  of 
for  not  leaving  the  proper  number  of  trees,  and  also 
Ss.  4d*  for  every  rood  of  such  great  wood  nut  so  in- 
closed, fenced,  saved,  or  pi^served,  during  the  said 
space  of  seven  years*     By  section  7.,  it  shall  not  be 
lawful  for  persons  having  woods  or  underwood  wherein 
any  other  justly  hath  used  time  out  of  m^n's  remem- 
brance to  have  common  of  pasture,  to  fell  the  same  till 
the  fourth  partof  the  woodis  severed,  set  out,  and  suffi- 
ciently inclosed  in  the  manner  thereby  provided.    And 
by  section  8.,  the  part  so  severed,  bounded,  and  set 
out,  after  every  felling  or  cutting  down  of  the  coppice, 
woods,  or  underwoods,  for    t\^e    time   being  in  or 
upon  the    same,  by  authority  of  the  act,  shall  be 
sufficiently   inclosed  and  fenced,  and   the   inclosure 
thereof  sufficiently  and  continually  kept,  made,  re- 
pured,  preserved,  and  maintained,  by  the  space  of 
seven  years  next  after  every  felling  thereof,  on  the 
same  penalties  as  in  section  5. :  and  no  beasts  or  cattle 
during  the  next  seven  years  shaU  willingly^  by  any 
person  or  persons,  be  put  in,  or  shall  be  suffered  to 
feed  or  to  continue  in  any  parcel  of  any  such  part  so 
set  forth  as  aforesaid,  during  seven  years  next  after  the 
felling  thereof,  on  a  penalty  of  fourpence  for  every  beast 
put  in  or  wilfully  suffered  to  be  put  in.    The  statute 
13  JEliz.  c.  25.  s.  18.  enacts,  that  all  manner  of  woods 
or  coppice  intended  by  35  Hen.  8.  c.  17.  to  be  inclosed, 
and  the  springs  thereof  preserved,  shall  be  sufficiently 
inclosed,  or  the  springs  thereof  otherwise  saved  from 
destruction,  for  two  full  years  more  than  in  35  Hen,  8* 
c.  17.  is  limited,  according  to  the  age  of  the  woods 
felled ;  and  provides,  that  no  cattle  shall  be  put  in  any 
coppice  woods  inclosed,  to  be  preserved  from  the  time 
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1884.        of  sale  thereof  till  the  end  of  five  years,  nor  from  tbe 
^^^^^      end  of  five  years,  any  other  cattle,  but  calves  and  year- 
V.  ling  colts  only,  till  the  end  of  six  years,  if  the  wood  was 

Antgl^ba.  ^nder  the  age  of  fourteen  years  at  the  last  fall,  or  untS 
eight  years,  if  the  wood  was  above  the  age  of  fourteen 
years  at  the  last  fall,  &c.  Then  the  marquess  was  com- 
pelled by  statute  Hen.  8.  to  keep  all  commonable  catde 
out  of  the  felled  coppices  for  seven  years  after  die 
fall,  for  that  exclusion  was  intended  by  the  acts,  for 
the  public  object  of  preserving  timber  and  wood,  by 
suspending  the  rights  of  the  commoners  (a).  Tbe  acts 
therefore  apply,  though  the  subsequent  grant  of  tbe 
Marquess  of  Wiltshire  to  the  predecessors  of  IHbbem, 
Peytouj  &c.,  contained  no  words  of  exclusion.  Nor 
can  85  Hen.  8.  c.  17.  be  called  obsolete.  By  89  Gto.t. 
c.  36.  s.  1.,  reciting  that  the  general  provisions  of  S5 
Hen.  8.  had  not  been  duly  put  in  execution,  owners  of 
woods  wherein  others  have  common  of  pasture  may, 
with  lissent  of  the  majority  of  commoners,  inelose  for 
growth  of  timber  or  underwood  any  part  of  such  woods, 
for  such  time  and  on  such  conditions  as  to  reoompence 
as  shall  be  agreed.  The  subsequent  acts,  31  Geo.  2.  c. 
41.,  and  10  Oeo.  3.  c.  4S.  s.  7.,  regulate  the  recompence 
to  be  paid.  The  protection  of  the  spot  while  it  remains 
woodland  is  all  that  is  here  contended  for.  [Lord 
Lyndhurst  C.  B.  The  act  35  Hen.  8.  c  17.,  which  by 
section  9  imposes  certain  restrictions  on  the  cutting  of 
woods  by  the  owners,  confines  those  restrictions  to  cases 
of  commons  existing  beyond  man's  remembrance,  as  in 
section  7.  In  so  doing,  the  legislature  might  have  relied 
that  in  future  grants  to  be  made  of  commons,  arrange- 
ments would  be  made  to  protect  the  rights  of  the 
owners  of  woods.]  The  object  of  protecting  woods 
from  cattle  being  the  same,  whether  the  right  of  pasture 
claimed  rested   on  grant  or  immemorial  prescription, 

(a)  Shepp.  Touch.  70. 
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ought  to  prevail  in  either  case.  Many  cases  show  that  1834. 
^what  is  done  against  an  express  statutory  provision  ^'^'"^^"^ 
made  for  the  benefit  of  the  public,  cannot  be  the  sob-  «. 

ject  of  an  action  (a).    In  Wetherellv.  Jones  (b)  Lord    ^•^"^^^^'^ 
Tenterden  says,  "  Where  a  contract  which  a  plaintiiF 
seeks  to  enforce  is  expressly  or  by  implication  forbidden 
by  the  statute  or  common  law,  no  court  will  lend  its 
assistanoe  to  give  it  effect"    As  to  22  JEdw.  4.  c.  7., 
it  was  questioned  in  JSarrinfftan's  case(c)  whether  a 
commoner  was  within  the  meaning  of  that  act.    Ac- 
cording to  Coke's  report,,  it  was  bdd.only  lo  extend 
to  owners  of  several  woods,  and  not  to  commoners. 
But  the  report  in  GQdioU{d)  shows,  that  though  Iiord 
G^  and  Foeter  J*  were  of  that  opinion,  Warburtan  J. 
held  that  statute  8@  .Edw^  4.  did  apply  to  woods  in  which 
were  righta  of  eosmoo,  while  Walnuley  J.  rested  his 
judgment  on. other  .grounds.    The  marquess  has  how- 
ever a  Tight  to  stand  on  SB  Hen.  8.  and  18  ERs. 
\^Parhe  B.  As  the  stiitute  22  Hdw.  4.  only  gave  power 
to  the  marquess  and  his  predecessors  to  inclose  for 
their  own  benefit,  they  might  renounce  that  right.] 

Manming  contri.  It  is  clear  that  the  first  cause  is  dis- 
posed of.  The  next  objection  is,  that  from  the  arbitra- 
tor's default  in  not  ascertaining  the  rights  of  Hardiman^ 
the  three  defendants  in  the  two  last  causes  may  agun 
as  his  servants  commit  the  acts  complained  of;  but  the 
arbitrator  has  ascertained  all  the  rights  of  the  parties  to 
the  reference,  they  being  the  same  as  on«the  pleadings. 

ia)  See  Baidaf  v.  Bignold,  5  B.  &  Aid.  S$5 ;  Ungtw  ▼.  Hughgi, 
1  M.  &  S.  593  ;  Law  v.  Hodgson,  11  East,  300  ;  Brown  ▼.  Danean,  10  B. 
&  Cr.93 ;  LiXiU  v.  Poole,  9  B.  &  Cr.  192. 

(6)  3  B.  &  Adol.  ?f  5. 

(c)  a  Co.  Rep.  136.  ChaXk  v.  Pugr,  5.  C  See  Lord  CoW%  preface  to 
the  8tb  part  of  his  Reports,  p.  sxxi. 

(rf)  Page  169,  nom.  Chaik  v.  Ptter,  S.  C.  2  Brownlow,  889. 


946  CASES  IN  EASTER  and  TRINITY  TERMS 

1834.       Sardiman's  rights  could  in  no  way  be  •djn^cmteJ  4ni 
'^^^^      by  the  arbkrator,  nnlefls  he  had  beocMne  oarty  to  the 
9.  reference  accoTduq;  to  the  hberty  left  to  hkn  to  do  to. 

Marqueasof  ]„  j|r^^  ^.  SitD^OM,  the  issue  on  the  new  asnramoit 
not  being  disposed  of  by  assesring  the  damages,  there 
were  no  materiab  for  a  judgment  of  the  couiC  Bat 
here  the  arbitrator,  by  asoertaioiag  and  descrilnag  dw 
rights  of  common,  has  disposed  of  aH  the  matters  ii 
dispute  dehors  the  caases ;  and  the  verdfat  for  the 
defendants,  on  not  giulty  pleaded,  made  any  notice  of 
the  other  pleas  immaterial;  for  that  reaolt  would 
arise  from  the  finding  that  the  acts  aHeged  as  traapaism 
were  committed  on  open  oommoa.  Soppoee  that  the 
actioii  of  trespass  against  DUAem  and  LiU  had  been 
tried,  and  that  the  jnry  had  found  them  not  guilty  of 
the  trespasses  alleged,  i(  would  have  been  abamd  to 
ask  them  what  their  finding  was  on  the  rights  of 
common  set  up  in  the  special  pleas^  on  the  aasumptimi 
that  the  acts  of  trespass  wore  proved  to  have  been 
committed.  The  consent  of  the  parties  is  not  required 
to  the  discharge  of  the  jury.  If  on  denmrver  to  a  plea 
which  is  a  bar  to  the  action,  the  plea  is  held  good, 
judgment  of  nil  capiat  is  enlered  against  the  pfanntiff, 
notwithstanding  there  are  other  issues  in  feet  (a). 

[Lord  Zyactttfr^e  C.B.  If,  under  such  cirbamstaaees 
as  these,  a  judge  could  not  discharge  the  jury  fimn 
trjring  the  remidmng  issues,  a  party  m^^ht  try  his 
rights  without  any  actual  infiingement  of  them  having 
occurred.  But  that  would  not  be  suffered.  The  jndg^ 
ment  in  Cossey  v.  Diggons  (&)  imports,  that  had  a  verdict 
been  entered  on  the  issue  of  non  tenuit,  the  court  would 
have  entered  a  verdict  for  the  same  party  on  the  other 
issues.] 

The  plea  of  not  guilty  was  a  defence  to  the  whole 
action.     Barker   v.   Dixon  (c)  was  an  action  on  the 

(a)  1  Saund.  R.  hj  Wms.  80,  n.  Cl) ;  2  id.  SOO,  n.  (3). 

(6)  Stated  b^  Lord  Lyndkunt,  ante,  941.  (c)  1  Wils.  R.  44. 
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case  for  disturbance  of  common  by  inclosinre.    The 
general   issue  was  pleaded,  with  a  special  justification 
under   a  custom  for  commoners  to  inclose  ad  libitum. 
Tbat  plea  was  proved,  and  a  general  verdict  returned 
for  the   defendant.    The  court  refused  a  motion  for  a 
new  trial,  on  the  ground  that  the  plea  of  not  guilty 
sliould  have  been  found  for  the  plaintiff,  saying,  that 
where    several  pleas  are  pleaded,  each  goes  to  the 
whole  declaration,  and  if  any  one  of  them  which  abso- 
lutely desfroys  the  plaintiff's  action  is  proved,  a  general 
verdict  fi>r  the  defendant  is  right.  In  Hick  v.  Kmts  (a), 
where  a  court  of  error  awarded  a  venire  de  novo  to 
try  issues  on  which  the  jury  had  fcHind  no  verdict,  die 
plea  on  which  the  verdict  bad  been  given  was  held  to 
be  no  answer  to  the  action. 

[Lford  Lyndhurst  C.  B.  All  has  in  £EK3t  been  done 

hy  the  arbitrator  to  enable  the  master  to  tax  the  costs, 

which  would  have  been  done  at  nisi  prius  by  a  similar 

finding  of  a  jury  on  the  general  issue  only.    For  if 

they  had  been  discharged  from  finding  any  verdiet  on 

the  other  issues,  the  postea  would  take  no  notice  of 

that  discharge.     So  here,  the  arbitrator  being  silent  as 

to  the  other  issues,  the  situation  of  the  parties  is  the 

saniie.     The  question  whether  the  arbitrator  was  bound 

to  decide  every  question  raised  on  the  pleas,  including 

the  justifications  under  Hardimany  depends  on  the 

special  terms  of  this  submission.] 

The  order  of  reference  contains  no  directions 
to  the  arbitrator  to  find  in  what  way  t^e  issues 
should  be  disposed  of.  His  direction  to  enter  a  ver- 
dict for  the  defendants  meant  a  general  verdict.  Such 
a  finding  by  a  jury  would  have  sufficiently  pointed  out 
the  proper  entry  on  the  roM.  The  jury  being  sw«rn 
to  try  all  the  issues  joined,  it  may  be  right  to  tell  them 
that  some  are  become  immaterial;  but  if  that  form 


1884. 

DiBBBH 

V. 

Marquess  of 
Anglbsea. 


(a)  4  B.  &  Cr.  69.    In  K.  B.  on  error  from  C.  P. 


950  CASES  IN  EASTER  and  TRINITY  TERMS 

1834.       should  be  omitted,  they  should  not  be  called  on  to 
'*-*^'^^      proceed  to  find  what  would  be  repugoant  to  their  first 
9.  finding.    For  though  inconsistent  defences  may  be 

Marqa«8tor  raised  by  different  pleas,  it  would  be  error  if  it  sboaU 
appear  on  one  part  of  the  record  that  defendants  had 
not,  and  on  another  that  they  had,  committed  such 
trespasses  (a).  The  submission  contemplated  the  causes 
as  one  object,  and  the  rights  of  such  persons  as  AooH 
become  parties  to  it,  as  the  other.  Now  HieareSman 
never  became  such  party.  Then  the  arbitrator  was 
not  bound  to  inquire  into  his  allied  rights,  or  to  find 
how  fiur  they  or  the  rights  of  the  parties  to  the  re- 
ference corresponded  with  the  allegations  of  them  io 
the  pleadings.  LiU  is  found  to  have  no  prospective 
rights  in  the  locus  in  quo ;  it  is  therefore  said,  that 
had  the  arbitrator  proceeded  to  dispose  of  the  odier 
issues,  he  would  have  necessarily  found  Aat  Zafi  had 
not  the  right  there  claimed.  But  though  LiU  might 
not  retain  it  at  the  time  of  making  the  award,  it  cannot 
be  assumed  that  it  did  not  exist  at  the  time  mentioned 
in  the  pleas.  [Lord  Lyndhunt  C.  B.  As  the  jury  has 
found  that  no  trespass  had  been  committed  by  the 
defendants,  I  do  not  see  that  LiU  is  differently  situated 
from  the  other  parties.  Probably  the  arbitrator,  ia 
ascertaining  and  defining  some  of  DiMea'sand  PeytM*s 
rights,  has  in  fact  found  and  affirmed  some  of  the 
special  pleas ;  but  be  has  found  no  rights  in  LiU.  It 
is  contended  for  the  plaintiff,  that  the  arbitrator  should 
have  applied  his  finding  on  the  special  matter  of  the 
future  enjoyment  of  the  parties'  rights,  eo  nomine,  to 
the  respective  issues.  But  his  tribunal  had  the  power 
to  decide  those  rights  generally.]  In  Jacksom  v. 
Yabsley{b)  the  court  say  that  the  award  is  sufficient,  if, 

(a)  See  on  thii  subject,  Cora.  Dig.  tit.  Pleader  (S.  48.) 
(6)  5  B.&  Aid.  848.     See  BUnchard  t.  UH^,  9  Ea^t,  497. 
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looking  at  the  whole  of  it,  it  appears  that  the  matter  is 
determined.  Again,  the  award  in  the  third  cause,  that 
^lie  plaintiff  had  **  no  cause  of  action"  against  the  defend- 
ants, is  sufficiently  certain  ;  forit  must  be  inferred,  as  in 
JBayUar  v.  Ems  (a),  that  the  arbitrator  considered  the 
claims  of  both  parties,  and  awarded  accordingly.  Nor 
could  he  award  more  specifically,  no  issues  being  yet 
raised.  The  latter  part  of  the  case  is  narrowed  to  the 
construction  of  22  Edw*  4.  c.  7.  Its  object  was  to  enable 
persons  not  licensed  by  the  crown  to  inclose  woodland 
vrithin  a  forest,  chase,  or  purlieu,  after  felling  the  trees, 
nvithout  affecting  crown  rights.  Barringtou's  case 
confirms  that  view  of  it.  (The  Court  here  stopped 
him.) 


951 
1834. 

DiBBEN 
V. 

Marque99  of 
Amolesea. 


Barstaw  in  reply.  Assuming  that  a  judge  or  an 
arbitrator  possesses  a  power  to  discharge  a  jury 
from  finding  a  verdict  on  such  issues  as  he  may  deem 
immaterial,  and  exercises  it,  the  fact  of  that  discharge 
should  appear  on  the  nisi  prius  record  ;  or  the  entry  on 
each  roll  would  be  as  to  one  issue  only,  without  showing 
the  result  of  the  rest,  and  it  could  not  be  sent  to  a  court 
of  error.  In  Powell  v.  Sonnett  (fi)  it  was  possible  to  make 
up  the  roll  from  the  nisi  prius  record,  so  as  to  dispose  of 
the  issues.  The  arbitrator  has  not  directed  the  officer  to 
alter  the  verdict  taken  for  the  plaintiff  in  the  second 
cause,  except  on  one  issue.  Then  can  it  be  implied 
from  the  award  that  the  officer  is  authorized  to  make 
an  entry  of  a  verdict  for  the  defendant  on  that  issue, 
and  to  alter  the  verdict  as  to  the  rest,  by  stating  a  dis- 
cbarge from  entering  any  verdict  as  to  the  others? 
[Lord  Lyndhurst  C.  B.  The  question  is,  whether  the 
award  is  sufficient  to  show  what  the  arbitrator  meant  ? 


(a)  3  M.  &  P.  555. 


(6;  S  Bing.  381. 


i 
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1884.       If  error  was  brought,  the  officer  of  the  court  wodd 
DiBBBH      ^^1^^^  ^^^  entry  on  the  nisi  prius  record,  according  to 
V.  the  award  "  that  a  verdict  be  entered  for  the  defend- 

WMEr/  ants  accordingly."]  Were  aU  the  issues  to  be  entered 
for  the  defendants  under  that  word,  the  general  rights 
set  up  in  their  pleas  would  be  affirmed,  chough  they 
have  been  found  by  the  arbitrator  to  be  limited  only. 
The  nisi  prius  record  must  either  be  moulded  to  dis- 
charge the  jury  from  finding  a  verdict  on  the  other 
issues,  or  the  court  must  make  up  the  record  on  dB  of 
them. 

Lord  Lyndhurst  C.  B.  (5th  May). — After  the 
general  finding  of  the  arbitrator,  that  the  defendants 
had  not  committed  the  trespasses  alleged,  it  could  not 
have  been  material  to  procure  his  specific  decision  on 
the  other  issues,  except  with  a  view  to  costs.  I  am  qiute 
satisfied  that  as  Hardiman  had  not  become  a  party  to 
the  reference  pursuant  to  the  terms  of  the  submission, 
the  arbitrator  was  not  bound  by  those  terms  to  find  any 
thing  respecting  him,  unless  called  on  at  the  time  to 
enter  a  verdict  on  the  remaining  issues.  But  no  such 
request  appears  to  have  been  made  to  him,  and  I  think  he 
has  substantially  disposed  of  the  matters  referred.  This 
court  may  make  up  the  record,  just  as  if  the  cause  had 
been  tried  at  nisi  prius,  and  the  jury  had  been  dis- 
charged from  trying  the  special  issues.  I  am  also  of 
opinion  that  the  act  22  Edw.  4.  c.  7.  does  not  apply  to 
woods  in  which  rights  of  common  exist ;  and  that  the 
reasons  given  for  Lord  Cohe's  judgment  in  Barringtms 
case,  as  reported  in  8  Coke^  cannot  be  satisfactorily 
answered,  though  it  appears  from  Godbolt  that  War- 
burton  J.  dissented.  Whatever  power  was  given  to  the 
Marquess  otAnglesea  or  his  predecessors  by  22  Edw.  4. 
c.  7.  seems  to  have  been  relinquished  by  them.  I  am 
also  of  opinion  that  35  Hen.  8.  c.  17.  cannot  apply,  for 
by  section  7.  no  severance  of  any  part  of  a  wood  in 
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wliicli  there  h  nmaemorial  right  of  common,  can  take 

place  in  order  to  inclose  it  before  felHitgy  except  under 

cejrtain  regulations .  minutely  detailed  in  that  section. 

Section  &,  which  provides  that  that  part  so  severed, 

bounded,  and  set  out  "in  manner  and  form  aforesaid/' 

shall   be  sufficiently  inclosed  and  fenced,  and  the  in- 

closure  kept  up  for  seven  years,^aIso  imposing  a  penalty 

upon  any  beast  put  in  during  that  time,  is  distinctly 

limited  to  the  woods  described  in  section^  7.,  t .  e.  to  those 

in  which  there  has  been  common  from  *'  time  out  of 

man's   remembrance."    fn  these  causes,  however,  the 

commons  are  claimed,  not  by  prescription,  but  grant. 

Thisjrule  must  therefore  be  discharged. 


95& 
1884. 

DiBBEN 

Marquess  of 
Anglesea. 


Parke  B. — The  arbitrator  has  specifically  found 
the  rights  of  persons  who  came  in  as  parties  to  the 
submission  pursuant  to  its  terms,  and  has  disposed  of 
all  the  matters  substantially  in.  dispute  between   the 
parties*     Each  party,  however,  had,  at  the  time  of  the 
refecenoe,  a  right  to.  call  on  the  arbitrator  to  enter  a 
verdict  cm  the  remaining  issues,  in  order  to  determine . 
the  costs  of  those  issues ;  but  as  this  was  done  by 
neither,  they  must  be  taken  to  be  in  the  same  situation 
as  if  the  jury  had  been,  discharged,  on  a  trial,  from 
giving  a  verdict  on  those  issues.      The  rights  of  Har- 
diman  to  common  could  not  have  come  under  consi- 
deration on  these  records.    The  result  is,  that  in  The 
Marquess  of  Anglesea  v.  IXbhen  andLillf  the  defendants 
will  have  the  general  costs  of  the  cause  on  the  general 
issue,  and  neither  party  will  have  any  costs  on  either 
of  the   other  issues.    On  the  special  facts  stated  by 
the  arbitrator  for  our  consideration,  I  entirely  concur 
with  the  lord  chief  baron  on  both  points. 

Boll  AND  and  Gurney  Bs.  concurring, 

Rule  discharged.. 


( 


DlBBEN 

V. 
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183  k  In  Michaelmas  term  1834,  Bt^siow  moved  io  TV 

Marquess  of  AngUsea  v.  Pet/ton^  Dibben^  aod  IM, 

for  a  rule  to  review  the  taxation,  by  which  the  oiaster 

Alarquessof   allowed  the  defendants  the  costs  of  all   the    pleas. 
Akclesca.  . 

This  cause,  though  not  At  issue  at  the  assizes  at  whidi 

the  other  causes  were  referred,  was  indoded  in  the 

submission.     He  contended  that  the  costs  should  be 

taxed  on  the  same  principle  as  in  the  action  against 

Dibhen  and  LiU>    Secondly,  the  master  allowed  the 

defendants  the  whole  costs  of  the  refereoce,  though 

the  verdict,  which  was  entere'd  gener^y  im  the  ^ab- 

tiff)  was  only  ijtered  by  the  arbitrator  on  one  issue,  aad 

many  of  the  eleven  days  occupied  in  the  reference  was 

spent  in  ascertaining  the  rigbts  sj^t  vp  oHi  the  other 

issues. 

Lord  Lymdhubst  C.  B.  as  to  the^rst  point* — This 
cause  having  arrived  at  the  pleas,  was  referrf^  in  that 
stage  of  it.  Then  the  agreement  is  "  that  the  costs  of 
the  reapeetive  causes,  and  of  sa  nmeh  oHtbe  ittfenence  as 
.  nay  rekte.to  the  said  oanaas,  do  abide  the  et&U  of  At 
said  eames  respectively;''  so  that  th^donot  depend 
on  the  event  of  the  issues.  As  no  issaes  existed  in 
this  case,  the  arbitrator  had  no  power  to  decide,  and 
did  not  decide  any  thing  on  the  pleas,  but  adjudged 
that  the  plaintiff  bad  do  cause  of  aetion.  Then  all  the 
defendants'  costs  incurred  in  their  defence  must  follow. 

On  the  other  point,  Manning  for  the  defeudaiits, 
said  that  the  ascertaining  the  commoners*  rights  on  the 
reference,  took  place  principally  with  a  view  to  found 
the  contemplated  act  of  parliament;  and  that  the 
arbitrator  had  awarded  all  the  costs  over  which  be 
had  control  to  be  paid  by  the  marquess* 

Sarstaw  supported  his  rule,  and  claimed  to  be  allowed 
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tlie  costs  of  a  judgment  for  the  plaintiff  in  the  second       1834. 


DlBBBK 


oause  on  demurrer  to  the  sixth  plea,  the  record  being 

nov  to  be  made  up.  '"'pT 

Marquess  of 

Amglesei. 
Lord  Ltndhurst  C.  B. — The  master  certifies  that 

lie  allowed  the  marquess  one  day*s  expenses  on  account 

of  that  part  of  the  costs  of  the  reference  which  applied 

to  matters  not  in  issue  in  the  causes.    The  award  of 

costs  covers  the  whole. 

Parke  B. — The  costs  now  in  question  are  those  of 
the  pleadings  only ;  and  we  are  bound  by  the  order  of 
reference  directing  the  costs  to  abide  the  event  of  the 
causes.  It  might  have  been  made  a  part  of  that  order 
that  the  arbitrator  should  distinguish  as  to  these  costs. 
The  arbitrator  has  in  feet  nonsuited  the  plaintiff.  The 
arbitrator  should  have  been  asked  to  ^ward  to  the 
plaintiff  the  costs  of  the  judgment  on  demurrer. 

Alderson  B. — On  a  nonsuit  all  the  costs  are  taxed 
against  the  plaintiff,  he  being  supposed  to  have  agreed 
to  that  step  instead  of  going  to  the  jury.  That  case 
resembles  the  present. 

Rule  discharged. 


Bazley  against  Thompson. 


fT^HESIGER  showed  cause  against  a  rule  to  set  irregaUritv  in 
aside  an  interlocutory  judgment  signed  by  the  de-  appearing  by  a 
fendant  in  an  action  of  replevin.    The  ground  for  sign-  not  an  at- 
ing  judgment  was,  that  the  plaintiff,  in  an  action  of  c^JI^rt^d^^n®^ 
replevin  removed  from  the  sheriff's  court,  appeared  by  entitle  the  op- 
one  Frank  DieJdns,  who  was  not  an  attorney  in  the  S^n^u^en^ 
book  kept  at  the  office  of  the  clerk  of  the  pleas,  pur-  but  only  to 
suant  to  Reg.  Gen.  Mich.  1  Will.  4.,  but  his  residence  aside  the  pro- 
VOL.IV.  3  s  ceedinfss. 
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'^"^'^      md  in  the  DeighlXiyrhood,  h^  slidh  peiMH  wa^  ibMi. 
#.  In  Hawkins  v.  Edwards  {a)  where  pt^c^tt  iftp)pefltf^  10 

be  sued  out  in  the  name  of  Yates  by  XuOrri^  Besther 
#f  ihMll  bring  Attomiei  of  the  eo«irt  In  wbkeh  it  was 
iit^  Mt|  ftiid  £tiw«tf  bad  «»  authority  froAi  ««iy  oifatt 
iUftusisSr  to  «et  te  Ul  aain«,  the  pfMMdibgB  w«r«sit 
«»Ub>  wifii  tosta  na  be  pM  by  iTote  and  iMM& 
Abbott  ▼.  £ice  (&}  differs  from  tfaia  \ 


Hmibnt^r^k.  Tliouglilliaipaaiidearisra^tflatitf, 
tt{>Mwhidi  tbe  ooiut  aught^  ^n  omKmmi,  aat  aaidk  tha 
pt^ct^dSsi^g^  they  wmce  not  so  ipso  fiu^lo  adl  as  lo 
avth^riaa  the  ugtMgyiigKmtL.  For  althu^peaa 
thia  {»ftvaoa  Ukay  be  an  aitonayof  -the  Kiog^  Burifci 
AdUgh  not  M  tbe  toib  of  tfaia  conn.  HeciCiad  iVUci 

Lord  Lyndhurst  C.  B. — Application  should  have 
been  made  to  stay  the  proceedings,  for  they  cammt  be 
treated  as  a  nullity  where  the  party  appears  by  a  mail 
who  is  an  attorney. 

PaUk^  B. — How  4s  tbe  client  to  know  that  he  em- 
ploys a  man  who  b  not  an  attorney  ?  In  Welch  f. 
Pribble  it  was  held,  that  a  bail-bond  should  not  be  can- 
celled because  the  attorney  who  took  out  the  writ  had 
neglected  to  take  out  his  certificate.  There  he  was 
liable  to  penalties  for  piaetising  without  k  dertifioaae. 


Rule  absolute. 


(«)  4  a  M.  605.  (h)  3  Bing.  iSt. 

O)  1  D.  &  R.  CIS. 
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1884. 
WiLBY  against  Hen  man. 

ASSUMPSIT  for  goods  soW  and  delivered.    Pleas,  J"  aMumpsit 
-.  ,_         ,  *fT*  for  goods  sold 

^neini  i69ue,  and  that  the  causes  of  action  did  and  delivered, 
not  aecrue  at  any  time  within  six  years  before  the  com*  l^^  general 

•^  ^  issue  and  a 

voeneement  of  the  action.    Similiter  and  replieatioii  plea  of  the 
trav^ertifig  the  second  pfea.    The  action  was  commeneed  JJJ^^Ji^^iere 
in  Mctrch  1882.    At  the  trial  before  Taimitm  J.  at  the  pleaded.  The 
Lent  assizes  for  Leicestershire  in  1834,  the  plaintiff's  pl^catio^^ra- 
sin^  witness  stated,  that  having  r ecetti^  a  letter  from  ^«"^  ^\^I^^' 

4  ^f  plea.   His 

the  plaintiff 'b  afttotryey' (Claiming  a  debt  as  dtre  from  the  evidence  con- 
defendant,  he  ciirrled  It  to  him  in  February  188«.    The  *'*'i  °f  ^^""^ 

'  ^  an  admission 

defendant  4aid,  ''It  had  been  standing  a  good  bit;**  and  by  the  defend- 

thewrtness  w«s  not  ccrtaih  whether  be  did  rtbtadd,  S^ve*b^n"lti. 


t€ 


for  six  or  sevin  years."    No  evidence  was  given  In  dencetogo  to 
support  of  the  replication  to  show  that  the  debt  wad  generalTssue^ 
contracted  within  six  years,  nor  was  the  time  of  de-  ^^^^  *  ^®**' 
livery  of  the  goods  shown  by  the  defendant  to  have  from  him  to 
taken  place  at  an  earlier  period.    The  learned  judge  ^^  ^'"^d^d^not 
was  requested  to  ask  the  jury  whether  the  cause  of  prove  wben 
action   did  not  arise  more  than  six  years  ago?    He  contracted?* 
directed   a  verdict  for  the  plaintiff  for  the  amount  No  evidence 
claimed,  with  liberty  to  move  to  enter  a  nonsuit,  on  the  tb^lefendant 
ground  that  no  evidence  had  been  given  by  the  plaintiff  ||;  support  of 
in  support  of  his  replication,  viz.  that  the  cause  of  ac-  Held,  that  it 
tion  arose  more  than  six  years  before  the  action  was  ^^ th"^"'^^"^ 
brought.     A  rule  having  been  obtained  by  Hildyard  to  support  the 

-%.      i_  affirmative 

accordingly,  ,e™,  of  h,, 

replication,  by 
Balgwy  and  JTeem/r eyshowed  cause.  As  the  time  when  the  del^  was 
the  debt  was  contracted  did  not  appear,  the  defend*  contracted 
ant's  expression  prim^  facie  admitted  a  debt,  for  which  years,  or  that 
he  might  legally  be  sued.    [  Vaughan  B.  If  it  admitted  JS^J"^''^; 

promise  was 
made  in  some  writing  signed  by  the  defendant,  so  as  to  take  the  case  out  of  the 
statute,  pursuant  to  9  G.  4.  c.  14.;— and  a  nonsuit  wns  entered  acbordingly. 

3  s  2 
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1834.       s  cause  of  action  to  existy  the  plaintiflri 
it  aroae.]    The  existence  of  a  caose  of  i 
at  some  time  having  been  made  oat  ^  Ae  i 
ilEhMAN.     aient,  the  onus  was  dirown  on  the  deiHidattt  Uk 

port  his  plea,  by  showing  that  it  arose  move  thao  as 
years  ago ;  and  without  such  proof,  it  is  a  taUmtf  to 
assume  that  it  did.  TiD  such  evidenee  is  giTea  by  the 
defendant^  as,  if  uncontradicted,  wo«ld  bring-  the  daha 
within  the  statute,  il  is  unnecessary  for  die  pkantiff to 
support  his  special  repGcatioii,  by  lal»g  it  out  of  the 
stetute.  In  Hwrti  ▼.  Parker  (a;  Lord  EUmbanmfk  says» 
**  in  assumpsit,  an  acknowledgment  of  the  4efat  «s  evi- 
dence of  a  fresh  promise  ;"*  and  tbe  oovtt  of  Kii^^ 
Bench,  in  Tanner  w.  Smart  {b\  adopt  that  ae  «lw  true 
reason ;  adding,  "  that  proBUse  is  oaaaideiwd  -«s  one 
of  the  promises  laid  in  die  daehovition,  and  one  of 
the  causes  of  action  which  the  declaralioti  states.* 
[Vaugham  B.  Those  cases  were  before  etat.  9  Cfe^  4. 
c.  14. ;  since  which  the  acknowledgment  or  pnsaBaae,  to 
be  evidence  of  a  new  promise,  must  be  in  willing,  in 
order  to  take  a  case  out  of  the  former  statutes,] 

HUdyard  in  support  of  the  role.  The  repKeation, 
by  its  affirmative  terms,  throws  on  the  plaintiff  the  ooos 
of  establishing  that  the  cause  of  acthm  accrued  withm 
six  years.  The  wot-ds  of  9  Geo*  4.  c.  14.  that  no  ac- 
knowledgment or  promise  by  words  only  shsdl  be 
deemed  sufficient  evidence  of  a  new  or  conttnoing^  con* 
tract,  whereby  to  take  any  case  **  out  of  the  Cfonatum 
of  the  said  enactments,*'  &c.,  unless  it  be  in  wetting 
signed  by  the  party  chargeable,  must  mean  to  take  a 
case  out  of  a  plea  of  the  statute.  The  court  smd^  they 
would  confer  with  the  learned  judge  who  tried  die 
cause,  and  on  a  subsequent  day,  (^th  Aprii), 

O)  1  B.  &  AM.  9S.  (6)  6  B.  2c  Cr.  d06. 
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Vaugiun  B.  (^>  delivered  his  judgment.   This  was       18S4. 
an  action  fee  goods  sold  and  delivered ;  the  pleas  were 
the  general  issue  eend  the  statute  of  limitations,  actio 
non  aoerevU^infira  sex  annos.    One  witness  was  called ; 
he  said>  that  having  had  a  letter  from  the  plaintiffs 
attorney  claiming  a  debt  from  the  defendant  he  carried 
it  to  hiip.'   The  defendant  said,  that  it  had  been  stand- 
ins  A  good  bit,  and  the  witness  could  not   under- 
take to  say,  whether  %the  defendant  did  not  add,  that 
it  bad  been  utaoding  for  jofiore  than  sit  or  seven  years* 
No  other  evidence  was  given  one  way  or  the  other, 
to  shew,  when  the  demand  arose.    The  learned  judge 
being  tben  eatted  do  to  ask  the  jury  whether  it  did  or 
did  not»  arise  more  than  siac  years  before  action  brought^ 
declined  to  do  so,  and  directed  a  verdict  for  the  plain- 
ts, with  leave  to* 'move  to  enter  a  nonsuit,  for  want  of 
affirmatiwe  'proof  by  the  plaintiff  that  the  goods  were 
delivered  within  s\k  years  before  action  brought    It 
has  been-  argued  to  be  incumbent  on  the  plaintiff  to 
show  pesitively  that  it  arose  within  that  time,  as  the 
party  who  maintains  the  affirmative  ifr  bound  to  prove 
it.     If  the  plea  of  the  general  issue  only  had  been  on 
the  record,  without  that  of  the  statute  of  limitations, 
there  would  have  been  sufficient,  evidence  to  go  to  the 
jury,  as  mk  admission  of  a  debt;  but  with  the  other  plea 
of  the  statvte  on  the  record,  was  there  any  evidence 
front  which  the  jury  could  draw  the  conclusion  that  it 
arose  wdtbtn  six  years  ?     As  to  the  necessity  of  the 
affirmative  being  proved,  Lord  T^ierden's  act  9  &.  4. 
c.  ];4vy'  after  reciting  that  **  various  questions  have 
aristo  in  motions  founded  on  simple  contract,  as  to  the 
prdef.and  effect  df  acknowledgments  and  promises 
oibmd  in  evidence  for  the  purpose  of  taking  cases  out 

(a)  Lord  Lyndhurtt  was  sitting  in  equity. 
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18Mi       »f  the  opentioB  of  tb«  fMmer  statutes  of  i 

''^^^       tl  Jae> I.e.  16.aad  10  Car.  1.  (Ir.) mks.  2.C.  &,< 
Wiunr 
11  that  in  Mdona  ef  debt,  or  open  the  CMe,  groniided  on 

^^'"^^^     any  simple  contract,  no  iuJuu)wledgneiil  or  pnwBMe  hf 

words  only  shall  be  deemed  suflbnent  evidence  of  anev 

or  continuing  contract  whereby  to  take  any  case  out  of 

the  operation  of  the  said  enactments,  or  eilher  of  tiicBi, 

or  to  deprire  any  party  of  the  benefit  theroof,  unlesaaaA 

acknowledgment  or  promise  shaHbeande  or  cootaoied 

by  or  in  some  writing  to  be  signed  by  the  party  dissse- 

able  thereto.     It  is  destmUe  that  tikis  net  abedUl 

not  be  firiuerod  away.    WiltU  r.  lfemk$m  (f$)  was  wry 

different  in  circumstances;  for  there  the  action  on  a 

promissory  note  appearing  on  the  face  of  it  to  be 

more  than  six  years  old*  it  was  proved^  that  wkea 

the  defendant  was  arrested,  he  said  ^  it  waa  a  hasd 

case^  aa  he  had  paid  the  plaintiff  1  (XL  only  a  abort  tisse 

before"    It  wasconteaded^  thatthis  waapaoofofpay- 

ment  by  admissioiii^  so  sa  to  Ining  the  case  wWbm  the 

proviso  of  the  9  Qeo.  4.  o.  14.  '^fiM  nediii^ 

contained  shaU  alter,  or  take  awi^r,  or  tessen  the  • 

of  any  payaiei*  of  any  principal  or  inietast  aMule  fay 

any  person  whatsoever;**  but  the  ooart  held*  that  thn 

applied  to  the  &ct  of  payment,  and  not  to  die  doolanh 

tion  of  payment  which  was  all  the  defendsot  waa  ahown 

to  have  madei  and  the  defendant  bad  judgmmit.  Under 

the  ctrcumstBDoes  of  this  case  it  was,  tberefone,  neces* 

sary  to  prove  the  affirmative  under  the  statute;  and  as 

the  plaintiff  has  not  done  so,  a  nonsuit  must  be  entered. 

Borland  B. — The  question  is,  whether  it  is,  or  is 
not  imperative  on  the  plaintiff  to  prove  the  aflirmatifa 
of  the  issues  joined.  By  his  pleas  the  defendant  aays, 
'*  I  do  not  owe  you  the  money,  and  if  I  do,  it  is  not 

(a)  S  Y.  &  J.  518. 
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such  a  debt  as  the  rules  of  law  allow  to  be  recovered."  I8fl^ 
Xhe  plaintiff  only  offers  proof  of  an  admission  that  the 
defendant  told  a  person  whom  he  sent  that  he  owed 
hixvK  a  mm  waed^  This  woiild  ha.v«^  h^ea  oomli|9iv«  Bwmav. 
oo  the  fixst  ia^ue;  but  on  th€i8fO0tt44  tbedefendAnt 
puts  the  plaintiff  tp  pro?e  the  issue  he  (the  defendimt) 
tend#n9^,  via.  that  the  d^bt  wi»  contracted  within  thq 
tio^  required  by  the  l^w<  If  we  he)d  tbi^  pMntiff'^ 
propf  to  bQ  yuffici^  to  epfU^  bifn  to  recover,  we  shpujld 
open  ^  door  to  pl^tifl^  to  defi?a|  the  statute  by  r?i^ 
denc^  which,  if  pffi^d  in  oardi^r  to  take  a  c^k^  out  of 
it,  wQiiU  upt  have  been  adqus^ible  fpr  spcji  a  puq^pw 

WuuJiMa  9.^Tq  hold  fppr  th^  pkintiff  on  this 
record  would  be  to  takfi  away  the  pL^  pf  the  f^tute  pf 
UmitatioASr  wd  tn  leave  the  recprd  as  if  only  the  g^ 
nerpd  iasqe  hiul  been  pleaded^  Tbpngb  the  fijmi^sipn 
proved  would  have  been  Sttffiolwail  primft  iaine  evidencp 
of  a.i^uae  of  action*  hfid  only  the  g^aer^l  issuf  been 
pleadedi  atill  under  the  fpeoisi  plei|  of  the  statute 
sQSiie  vKvitten  erideuce  should  h^ve  been  produi^  for 
plaintiff  to  take  this  case  out  of  the  statute  of  limitations 
in  the  manner  provided  by  9  Geo.  4u  c.  14.  ^  aod  as  thprp 
is  npine  9uph>  a  nonsuit  must  be  entered. 

Rule  absolute  accordingly- 


9W  CASES  Iff  EASTER  akb  TRINITY  TERMS 

Mellqr  against  Baddeley  and  Another. 

In  an  action  plASE.  The  first  Gount  of  the  dedvation  staled 
f^maliciottslj  ^*^  ^^  pkmtiiFis  a  goad»  tnie>  and  Ivihfal  sdh 
** Vbl^^'^'  ject  &c.,  and  hath  never  been  guHty  of  poadnng  or  n- 
iDforming  lawfoDy  been  gnUty  of  any  trespass  in  searck  of  gaae 
"uiotlff  for  an  *^'»  ^^^  *'^**  ^^^  defendants,  contrivnig,  frc.  on  Ac, 
offence,  it  is  a  appeared  befijre  one  J.  S.  one  of  tfae  jmlioea  ftc^ 
awer^to  ftay?hat  ^^  malidously,  and  without  any  reaaaoBble  or  pre* 
tbe  plaintiff  bable  oanse,  caused  a  eertaon  Also  and  mafioioos  io* 
convicted  of  fcrmation  to  be  exhibited  against  'the  plaintiir,  fiir 
trespassing       that  he  the  plaintiff  did,  on  teci  QrifauMfnliy  oonunit  a 

on  land  in  "^  ^ 

parauit  of  trespass  by  entering  and  benD^  in  the  day  time  npoo 
§*™V^^5;^  a  certain  connnon  or  piece  of  bod,  ii»  the  pes- 
dersut.  1  &9  session  and  occQp«ti#n  bf  D.  B.  BadiAjf  them,  in 

underweiu  ihe    «C««^*»  ^  g*"«>  »»<*»   «P««  «*•»  WfonnatioOi 

sentence  of      oosly,  and  Without  any  reasonable  or  probable 
Mcui^ng  to    caused  the  said  J.  S,  to  grant  his  summons  for  the 
that  convic-     tmjnonhig  of  the  iduntiff  before  him  the  said  Ji  S. 

tion,  without  «  r  ,  . ,    .    - 

appealing  on  ftc.,  then  next,  to  answer  the  said  mfonnmtMfn; 
^"Vr.l  1'^^''  that  the  defendants  caused  the  pkntifik  to  be  served 

in  the  time,  '^ 

and  in  the  with  Said  summons;  that  the  defendants,  on  the  &e^ 
^*ou^b/sec-'  naUciously,  and  without  any  reasonable  or  pfwboUe 
tion  44  of  that  eause,  oaused  the  said  J.  S.  wrongfully  and  iDegnHy 
to  convict  plaintiff  of  supposed  o&nce  in  infemn- 
tion  specified,  and  to  adjadge  that  he  shooU  forfeit 
21.,  together  with  i/.  lOs.  for  costs,  and  in  ddhidt 
of  payment  be  impraoned  two  calendar  months;  mod 
that  the  defendants  maliciously,  and  widiont  pnro- 
bable  cause,  oaused  the  said  J.  S.  to  grant  his  certain 
warrant  of  eommitinent,  whereby  the  constable  of  Siokt- 
upoA'Trent  was  commanded  to  convey  the  plainliff  to 
gaol,  and  the  keeper  of  the  comoKui  gaol  was  com* 
mended  to  reoeive  and  keep  the  plaintiff  in  the  said 
gaol  for  two  calendar  months,  unless  the  penalty  and 
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costs  should  be  sooner  paid ;   and  that  the  defendants        18S4. 


maliciously^  8cc.  caused   said  plaintifT,  under  and  by 
virtue  of  said  commitment,  to  be  arrested,  and  to  be  v. 

conveyed  to  gaol,  and  wrongfully  and  maKciously  caused     ^*5r*^bl 
bim  to  be  imprisoned  without  probable  cause  for  two 
calendar  mon^s,  at  'tli^  expiration  of  which  said  time 
the  plaintiff  was  duly  discharged  and  fully  released 
from  the  said  gaoL 

The  second  count  stated,  that  the  defendants,  con-^ 
trivin^   as  afiiyresaid,  on  &c.,  charged  plaintiff  with 
having  committed  an  ofience  punishable  by  law,  to  wit, 
with  hoTiBg  conlmitted  a  trespass,  as  in  the  infiirmatioa 
set  out  ID  the  &*0l  coont,  and  that  defendants  upon  the 
last-^^mentiopefl  charge  maliciously,  and  without  pro^ 
bable  cAnse,  prooiited  J.  &  to  grant  a  warrant  of  eom- 
mit«enl,  whei\&by  &c.  (ad  in  first  coant)  and  that  de- 
fendants^  under  and  by  mtue  of  such  comrnitment, 
caused  pbiiitiff  to  be  akresled  and  imprisoned  (as  in  first 
count). 

Third  count  That  defendants,  on  17th  Aprils  mar 
Itcaously,  and  without  probable  cause,  procured  the 
plaintiff  to  be  arrested  under  and  by  virtue  of  another 
warrant  of  commitment,  whereby  the  keeper  of  the  gaol 
was  domnunded  to  receive  and  keep  the  plaintiff  in  hss 
custody  for  two  calendar  months,  uidess  certain  sums 
of  money,  to  wit,  21.  and  H.  10«»,  should  be  sooner 
paid;  and  that  the  defendants  maliciously,  tad  without 
prohable  cause,  procured  the  pluntiff  to  be  impri- 
soned, under  and  by  virtue  of  the  said  warrant,  for  two 
calendar  months. . 

Fourth  count.  That  the  defendants  contriving,  &e. 
as  aforesaid,  procured  the  plaintiff  to  be  unlawfully 
imprisoned  &c.  and  on  8&c;^  wroiq^lfyi  and  without 
any  probable  cause^  charged  the  plaintiff  with  havbg 
committed  a  certain  other  ofibioe  punishable  by  law, 
to  wit,  a  trespass  (as  in  the  first  count),  and   upon 
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1884.      such  «aid  Itmt  cbaiga  &c.  wrouigfullj,  and  wkhoot  pro- 
^"^v^^      bM^  cause,  under  and  by  virtue  of  a  certain  wamot 
^^>^*      or  commitmeoty  caused  the  plaintiff  to  be  arrested  and 
AiDDuvi     imprisoned  for  two  calendar  months. 

At  tbe  trial  before  A.  Park  J.,  at  the  last  Staffori- 
9hire  assizes,  tbe  plaintiff  was  nonsuited,  on  the  ground 
that  as  there  existed  a  conviction  against  himnnder 
1  &  2  TT.  4.  c.  S2.  s.  SO.  for  trespassing  on  Iwds  ia 
tbe  day*timet  against  which  be  bad  not  appenkd 
pursuant  to  s#  44.  of  that  act,  the  action  would  not  lie, 
m  tbe  prosecution  against  him  could  not  be  shown  to 
buve  tarmioated  in  bis  favour- 

Greavss  moved  to  set  Aside  tbe  pons«i|»  on  Uie 
groiand  that  as  tbe  proceeding  compUiAed  of  as  mar 
Uciou^  was  not  civil  but  criminal  in  its  niitiire»  no  esse 
bad  decided  that  in  order  to  mwntain  an  actioD  fisr 
originating  it,  it  must  be  showa  to  bave  tennin^bed. 
He  sought  to  distinguish  Matthews  v.  JXcheHma  (a) 
and  Whitwarth  y.  HaU{b),  on  tjhitt  groUJid.  This 
bemg  a  criminal  proceeding,  there  wiis  no  jiuitaa%i 
for  bad  there  been  n  refiisal  to  convict^  tbe  pbiiiitiff 
could  not  have  proved  that  refiisal  in  m  action  a^jainst 
hw  tet  trespass.  He  eUo  cited  Smith  v.  Bwmmsm  ie\ 
wd  Ptber  cases  collected  1  Stark.  Mvid.  «3{i,  6»  wd  7, 
to  show  tbet  tbe  conviction  could  not  be  evidence  in 
Ckvowt  of  the  defendsnt  in  this  action,  ton  if,  was  ob- 
tsioed  on  the  ontb  of  one  of  the  d^&pdants. 

Tbe  Court  (d)  intimated  a  strong  opinion  egawst 
grautiuv  ^  iv^»  ^^  deferred  pronouncing  upon  the 
motion  till  sAer  leiurning  the  precise  nature  of  the  evi- 
dence adduced  from  the  judge  who  tried  the  cause. 

(a)  7  TauiU.  399.  (b)  2  B.  S(  Adol.  695. 

(c)  1  Camp.  9.  {d)  Vaugkan,  BdUnd,  and  Wiiligmt,  Bt, 


and  Another. 
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Xbeir  opkiiaii  was  delivered  on  a  aufafeqnent  day       1884. 
iJIpril  29)  by  v--^^ 

V. 

ViWUOHAN  B. — This  was  an  action  i^ainst  the  de*     BADoeLrr 
feradonts  for  maliciotisly  and  witfaont  probable  canse 
\ttying  an  iofoitnation  before  a  magistrate  against  the 
plamtifi^  and  eausiDg  him  to  be  imprisoned  thereon. 
The  declaration  haying  set  ont  the  summons  and  a 
conviction  under  the  game  act  1  &  S  ^.  4.  c.  S2*  s.  30^ 
alleged,  that  a  penalty  and  costs  were  imposed  by  the 
conTietion,  for  the  non-payment  of  which  the  plaintiff 
was  committed  to  prison,  and  kept  in  custody  there  fof 
two  months.    The  action  was  not  brought  against  the 
defendant  for  any  act  done  by  him  in  his  character  as 
a  magistrate,  but  for  maliciously  hying  an  information 
without  reasonable  or  profaaUe  cause.    The  plaintiirs 
eoluiael  in  the  course  of  his  case,  after  haying  examined 
some  wiisiesses,  was  interrupted  by  t^e  statement  of 
the  oonosel  for  the  defendant,  that  they  could  pro* 
duce  a  eonyietiott  under  1  &  8  fFl  4.  c.  8£.  for  Uespaas- 
ing  in  pursuit  of  game,  which  not  haying  been  appealed 
against^  pursuant  to  section  44  of  the  act,  afforded  a 
eonckiatve  answer  to  the  charge  of  maKce  and  want 
of  probable  cause  for  the  information.    The  plaimiff 
was  nonsuited,  on  the  ground  that  be  ought  to  haye 
appealed  within  the  time  limited  by  sect.  44.    We  an 
of  opinion  that  to  support  this  action  it  was  necessairy 
that  ^re  should  haye  been  proof  cf  a  proseeutien 
which  had  been  discharged  and  put  an  end  to,  and  dso 
of  want  of  probable  cause  and  a  damage  sustained  in 
consequence  of  the  prosecution.    The  declaration  con- 
tains counts,  some  for  causing  the  plaintiff  to  be  com- 
mitted, and  others  for  causing  him  to  be  arrested ;  but 
all  substantially  state  the  same  cause  of  action,  and 
the  simple  question  is,  whether  this  conviction  un- 
reversed must  of  necessity  be  an  answer  to  the  action. 
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ISflM.       as  showing  probable  cause  for  laying  the  informatioii 

complained  of?    It  is  unnecessary  to  refer  to  many 

cases,  bat  there  is  one  of  WkitwortA  v.  Hall{a)  whkh 

Baddblbt     ^iriD  direct  the  present.    That  was  an  actifp  ngtimMtm 

and  Another.  i..|.  .  •-  e^  t^     ^ 

party  for  maliciously  suing  out  a  commission  of  bamt- 

niptcy,  which  was  not  proceeded  in^  and  therefiiie  not 
brought  to  an  end.  There  Lord  Tenterdm  said,  '^  aq 
action  cannot  be  supported  for  malicioiisly  holdiiig  to 
bail,  without  showing  that  the  proceediogs  were  9t  an 
end,  and  yet  the  discharge  from  arrest  is  in  tbe-diacw- 
tion  of  the  court;*'  and  LittUdak  J.  added,  "  tbereia 
no  distinction  between  the  action  for  a  iq^Kcipus  pro- 
secution by  indictment  or  for  a  malicious  arrest,  and 
one  for  maliciously  suing  out  a  commi^oq  of  banknipC. 
In  all  of  them  it  is  necessary  to  ahow  that  the  or^^nal 
proceeding  which  formed  the  alleged  ground  of  tbe 
action  is  at  an  end.**  In  this  case  the  conviction  under 
1  &  2  TT.  4.  c.  S2.  being  summary,  section  44  gives  to 
tbe  party  convicted  an  appeal  frcnn  it  to  tbe  qaarter 
sessions,  provided  he  gives  the  complainant  a  notice  in 
writing  within  three  days  after  such  conviction,  and 
shall  also  either  remain  in  oostody  till  the  sessions,  or 
within  such  three  days  enter  into  a  recognizance  to 
appear  and  try  such  appeaL  The  plaintiff  in  this 
case  neither  gave  notice  of  appeal  nor  entered  into 
snob  recognisance^  but  suffered  the  punnhmen  t  awAvded 
on  the  conviction.  Therefore,  as  he  acquiesced  in  it, 
that  WAS  conclusive  evidence  of  probable  caose^  sdnd 
the  prosecution  was  not  discharged. 

Rule  refused  (&). 

(s>  t  B.  &  Adol.  695,  697. 

(»)  See  Mansy  ▼.  Jofoison,  If  But,  ST;  Or«y  y.  Otshm,  f6  EitI,  IS ; 
iliMv.5tocfcs,4Bing.l09i  1  M.  &  P.  546, 5,  C. 
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1884. 
Croi^foot  and  Others  (assignees  of  Streather,  a         wv<^ 

bankrupt^)  (tgainst  The  London  Dock  Company. 

TpHOVER  for  certain  steam-engines,  machinery,  im-  S.contKicted 
plemenis,  and  building  materials.    The  cause  and  fendanto  t^ 
all    matters  in  difierence  between  the   parties  were  execute  aa 
referred  to  a  barrister,  who  in  his  award  certified,  in  builcUngopera- 
pursuance  of  the  submission,  that  the  following  were  fion  for  them, 

,*-.^-  __^,,  in  coDSidera* 

the  facts  of  the  case,  as  proved  before  him.  tion  of  a  cer- 

On   S9th  Septerhber  1839,  a  contract  was  entered  ^fSeb"!i*"^ 

into  between  It.  Streather  the '  bankrupt  of  the  one  lowed  to  use 

part^  and  J.  Wctrre  esq.  as  trieasurer  of,  and  for  and  on  te^aJs?  "xiie 

behalf  of  the  Lcrkdon  Dock  Cknnpany^  of  the  other  part,  defendants' 

as  foAfows:    Thiat  the  said  H.  Streather  should  and  em^werld^to 

woold  exectite  lAtid  perform,  in  a  substantial  and  work-  reject  any 

manlike  m^brier,  the  whole  of  the  works  required  in  the  work  not  in 

his  opinion 
conformable 
to  the  plnns  and  specifictitiorts,  and  to  ^provide  other  materials,  and  employ  com- 
ftfteot  persons  to  perform  tlie  fifork,  if  «S.  failed  to  do  so,  aa  well  as  to  dedact  the 
amount  from  the  sam  payable  to  him  under  the  contract.  The  defendants  were  at 
liberty  to  diminisb  or  add  to  the  i^orks,  paying  8.  at  the  contract  prices  accordingly, 
or  deductiog  from  them  if  necessary.  «S.  placed  on  the  defendants'  premises  steam- 
engines,  mil-roads,  materials,  implements,  and  other  articles  of  vanous  kinds,  ne- 
cessary to  carry  on  the  works.  The  defendants'  eajpneer  Tisited  the  premises  daily, 
and  rejected  such  of  the  materials  brought  thither  by  8.  as  he  thought  unfit  for  use. 
During  the  progress  of  the  works  advances  were  made  by  the  defendants  to  S.  on  his 
applicHdon;  be  agreeing  that  ail  the  engioes»  materials  &&,  bvougbt  or  to  be  brought 
on  the  defendants'  premises  for  use  in  constructing  the  works,  should  be  a  secuiity 
for  sdch  advances.  Those  advances  always  exceeded  the  value  of  the  property  so  on 
th«  iioeiattes*  iS.  became  bankrupt  before  the  woriu  were  cooipletea,  upon  which 
the  defendants  erased  his  maiks  on  the  engines,  materials,  implements,  &c.  then  on 
their  pretnises. 

Id  trover  brougfit  by  the  assignees  of  S.  against  the  defendaats  to  recover  such 
engines,  materials,  &c. :  Held,  first,  that  the  arbitrator  had  no  power  to  award  that 
the  defendants  were  entitled  to  prove  against  the  estate  of  S,  for  the  sum  advanced 
to  him  by  them  beyond  the  value  of  the  work  done  and  materials  furnished  by  him, 
and  of  the  engines,  &c.  agreed  to  stand  as  security.  Secondly,  That  the  plaintiff 
were  not  entitled  to  recover  for  extra  work  done  by  the  bankrupt.  Thirdly,  That 
as  there  had  been  such  a  possession  of  the  engines,  materials,  &c.  by  the  defendants 
as  would  support  the  lien,  which  it  was  the  eflfect  of  the  bankrupt's  agreement  to 
confer  on  them,  the  plainti A  were  only  entitled  to  recover  for  such  materials,  &c.  as 
were  brought  on  the  defendants'  premises  after  the  act  of  bankruptcy.  Fourthly, 
That  payments  to  the  bankrupt  by  the  defendants,  after  the  latter  portions  of 
materials  were  brought  on  the  premises,  could  not  be  considered  as  payments  for 
those  particular  goods  in  the  course  of  business,  but  as  general  advances  only,  so 
thai  they  could  not  be  retained  by  the  defendants  under  6  G.  4.c  16.  s.  89. 
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plans,  and  thereby  add  to  or  dimitiiah  any  part  of  the       1834. 
intended  works,  without  prejudice  to  or  making  void      ^-"^v-^ 
Uiat  contract ;  in  which  ca«e  a  proportionate  addition  or    a^Toth^ 
deduction  ghould  be  made  to  or  from  the  sum  to  be  «• 

paid  to  the  Said  R.  Sireaiher,  the  amount  of  such    ^ompamy.  ^ 
addition  or  deduction  to  be  computed  nccording  to  the 
ftdiedale  of  prices  contained  in  the  said  specification. 
The  said  X  Wcerre  did  thereby  undertake,  promise, 
*tid  agree,  fbr  and  on  behalf  of  the  said  company,  to 
pi^  to  the  said  S*  Stteather  the  sum  of  52,200/.  by  the 
feHowhig  instalments,  upon  the  production  in  each  case 
of  a  Certificate  signed  by  the  company's  engineer ;  viz. 
ttaree^ourths  of  the  cost  of  the  wotk  certified  to  have 
lieen  ^me  etery  two  months.    The  first  instahnent  to 
be  paid  whenever  the  said  engineer  should  certify  that 
the  portion  of  work  performed  amounted  in  value  to 
one-eighth  of  the  whole,  the  remaining  one-fourth 
within  one  month  after  the  full  completion  of  that  con* 
tract.    By  a  memorandum  of  agreement  under  seal, 
bearing  date  the  Slst  December  1830,  the  time  allowed 
to  the  said  R.  Streather  for  completing  the  works  was 
extended  to  the  S8th  March  1831. 

On  the  14ti:\  December  1829,  the  company  gave  notice 
to  Streather  to  commence  his  works  on  the  28th  of 
that  month.  Streather  accordingly  commenced  his 
operations,  inclosed  the  premises  so  as  to  exclude 
the  public,  had  them  watched  by  persons  in  his 
employ,  and  brought  to  them  a  great  quantity  of 
property  of  various  descriptions  in  the  building  line 
for  the  purpose  of  carrying  on  the  works.  He  had  a 
cooating-house  and  clerks  on  the  premises,  and  erected 
thereon  two  steam-engines.  The  barrows,  carts,  picks, 
and  other  implements  used  in  carrying  on  the  works, 
were  branded  with  bis  initials.  H.  Palmer,  the  com- 
pany's engineer,  superintended  the  works  on  behalf  of 
the  company,  examined  the  materials  brought  upon  the 
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IM^       pwwiiiua  by  Sireaiker,  and  rejected  each  uhedidgot 

^"^"^       tUak  proper  for  the  purposes  for  whidi  they  WR 

iotoMled.     l\i/M€r  resided  in  a  house  bekogiDg  to  tk 

.  MCB  ^^^  Gonpany  adjacent  to  the  docks,  sod  about  IM 

fMMY,     yards  fitNn  the  works  in  question,  and  wu  od  tbepn- 

mmm  every  day ;  the  whole  of  the  premises  wheietk 

«orka  were  carried  on,  and  upon  whidi  die  madiiDflj 

and  Bsateriak  were  phced,  belonged  to  the  cosipuf . 

The  arbitrator  then  certified,  that  as  theHthlif. 

and  before  Sirmther  was  entitled  by  the  tennof  b 

contract  to  receive  any  money  firam  the  dock  0(W^> 

be  requested  an  advance;   that  the  companj,  on 4e 

I8th^4qf,advanoedhim8000L:  th«tin/a^keappU 

to  them  for  further  advances,  referriag  thefs  to  tlie 

a«iQW,  rail-roads,  impleaieiils»  and  oMterisli  l}u«<« 

the  dock  premises  as  thcar  aecurity.    He  Aesieeoit 

ecrtam  ktters  which  paased  between  diecoaptDf  mi 

SiretUier  on  that  occasion  as  follows  :— 

•*  London  Dock  House,  SO  July  1880. 
"  Mr.  Streatker  is  requested  to  fiimish  the  bc8ta^ 
count  in  his  power  to  form  of  the  costs  of  the  new 
works,  so  far  as  he  has  at  present  proceeded,  dbdn- 
guishing  materials  employed  for  the  worb,  such  as* 
steam-engine,  raO-roads,  platform,  carts,  barrows,  &c 
Secondly,  materials  used  in  the  works,  such  as  tunbcr, 
in»,  stone,  brkks,  lime,  &c.  Thirdly,  wages  for  «ci- 
^tors,  bricklayers,  carpenters,  stonemasoos,  &c.  Mr. 
Strmtker  wUl  also  state  the  value  of  the  mateiis 
Uken  of  the  company  which  have  not  yet  been  used, 
but  which  remain  on  the  premises. 

To  whfeb  Streatker,  on  the  «lst  July,  wrote  and  seal 
•  tetter  containing  the  following  passage  :- 

"i?  ^**^"^"^  *o  the  wishes  of  the  cominitte^  ^ 
to  show  that,  in  point  of  expenditure  made  by  mc  i» 


1 
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requirio£(  an  a4vanc^  oC  moneys  I  am  not  doing  it  im-       1884. 
properly,  nor  e:q)0«i9g,  tbe  committee  to  any  risk,  I 


have  ^aade  an  estimate  of  the  work  really  performed^    aodOchM 
tKe   nearest  account  of  the  expenses  necessarily-  in-  v. 

curred  in  tbe  immense  preparations  required  for  carry-     Cokpavt. 
ing  on  a  work  of  such  magnitude  I  can  give,  and  also 
the  valu^  of  materials^  implements,  &c.  now  on  the 
conapaJD^'a  prBnuses,  and  intended  for  their  use." 

This  letter  was  accompanied  by  the  following  ac- 
count ^—^ 

iV^  JBiiitanee  London  Docks'  Expenditure  to  the 

aOthJuly  18S0. 

Materials  employed  for  the  Works. 

Machiilei^.  £.   t.    d. 

To  catfli  psidfor  aiMiQCM  powtr  iteui»4tigiiM     -    950    0    0 
DU%a^p«M^4ng^f^rforfittiiig.iip^llo         -        -      90    0    0 
LaboQC  apd  wastb  oi  materials  in  settling 
said  engine. 

Twelve  rods  of  brick-work,  masonry  16^  St,,  iron- 
work ^.  at  least        «        .        -        -        .    lOO    0    0 
Sifi^ng'  the  well  liae  of  pomfWy  irop  and  wood 

cjUodere,  &c.     ^        *        -        -        -        -  1000    0    0 
EztiB  boiler  for  said  engine        ....     mo    o    o 

Labour. 

To  pile  driving  to  setting  said  engine  the  second 

time,  viz.  for  pile  driving,  labourers'  and  car- 
'  penttfrs*  tmie  thereon,  and'  to  framing  timber, 

irea  *  vw>rk^  M  ahperag  piles,  and  1|  MMt  of  hrtfa 

in  b<riLs,  tiesi  to.  and  84  lods  oi  hnA-wrn^ . 
MacluDery  for  conoectiiig  the  pvpips  -  -  *< 
Pumps,  as  per  invoice  .  -  -  -  - 
To  a  lO-horse-power  engine  -  -  -  - 
rutiog  up  do.  ^OOL  a  new  boiler  for  do.  93/.  lOf. 
Consumption  of  fuel  for  both  engines  ... 
Iron  rail  rqads^  as  per  invoice  '.  -  .  . 
Twelve  iron  and  13  wood  carts,  and  50  barrows 
Labour  to  erection  of  a  platform  and  stage  - 
Bridge  and  steps  for  foot  passengers  '  - 
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The  account  then  contained  a  statement  of  vod 

^  done,  and  materials  provided  to  be  thereafter  used  'm 

Crowfoot  ^  «       «^  « 

•nd  Others     the  work^  to  the  amount  of  £  13^933. 

CoupAh^^      On  the  23d  July,  S.  Cock,  after  receiving  tbb  ic- 
count,  wrote  to  Streather  as  follows: — 

'<  London  Dock  House,  S3  Jufy  im 
*'  Sir,— It  appearing  that  the  sum  you  are  entitled  to 
receive,  according  to  the  letter  of  your  existing  cootnct 
with  the  London  Dock  Company,  is  not,  according  to 
your  representation,  sufficient  to  enable  you  to  make 
the  greatest  possible  progress  with  the  work,  and  whkh 
you  are  anxious  to  make,  I  am  desirous  of  ascertaioio;, 
as  nearly  as  possible,  the  value  of  the  property  em- 
ployed, or  lying  upon  the  premises,  but  not  used^  or 
forming  or  being  intended  to  compose  part  of  tbe 
works  which  you  consider  a  security  to  the  Gompany  fer 
any  advance  which  the  directors  may  be  disposed  to 
make  you  beyond  the  three-fourths  of  the  value  of  the 
work,  according  to  the  contract  certified  by  tbe  com- 
pany's engineer  to  have  been  done  every  two  months. 
I  shall  also  thank  you  to  send  me,  at  your  earliest  con- 
venience, your  estimate  of  the  value  of  the  work  acta- 
ally  executed  according  to  the  contract  prices. 

«  s.  Codtr 

To  which  Streather,  on  the  24th  July,  wrote  and 
sent  the  following  answer: — 

"  Sir, — In  answer  to  your  letter  of  the  20th  instant, 
and  the  return  thereon  made  the  21st,  I  beg  further  to 
observe,  that  if  the  sumF,  as  explained  by  the  items 
below,  are  deducted  from  the  amount  stated  in  the 
first  article  of  5360/.  lU.  lOd.,  there  will  then  re- 
main the  sum  of  4597/.  as  a  bon&  fide  security  to  the 
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company  for  any  advance  they  may  be  pleased  to  make        I8S4. 
beyond  the  proportions  stipulated  by  the  contract." 


Crowfoot 


The  items  at  the  foot  of  the  letter  were  as  follows:—    and  Othere 

First  setting  of  the  Urge  engine  -        -        .        -    loo    o    o      I«hdoh  Dock 

Fad  for  both  engines 413  11  10 

LAboar  to  the  erection  of  the  platform          -        -    250    0    0 
Security -  4597    0    0 


Company. 


5360  11  10 


The  arbitrator  found  that  the  company  made  ad- 
vances to  Streather  beyond  the  sums  which  he  was 
entitled  to  receive  according  to  his  contract ;  and  that 
Streather  agreed  that  all  the  engines,  implements, 
&Dd  materials  on  the  premises,  and  from  time  to  time 
brought  upon  the  premises,  to  be  used  in  constructing 
the  works,  should  be  a  security  to  the  dock  company 
for  their  advances ;  and  that  the  company  made  ad- 
vances on  the  faith  of  that  security,  and  from  Jtdy 
1830,  down  to  the    bankruptcy  of  Streather y  were 
always  in  advance  to  an  amount  exceeding  the  value  of 
the  property   on  the  premises;    but   Streather  was 
allowed  to  use  the  engines  and  implements,  and  carry 
on  the  works  in  the  same  manner  as  before  any  of  the 
advances  were  made;  nor  did  the  dock  company  do  any 
thing  towards  taking  actual  possession  of  the  property 
until  after  Streather  had  quitted  the  works,  when  they 
erased  Streather's  marks  and  put  the  letters  Z.  2>.  C. 
on  the  engines,  implements,  materials,  &c.    On  the 
1st  of  November  1830,  Streather  had  received  of  the 
company  32,050/.  in  cash,  and  materials  of  the  value  of 
S500Z.,  making  together  35,550/.,  and  had  performed 
work  to  the  value  of  23,000/.    On  the  6th  November 
Streather  made  by  his  clerk  another  application  for 
advances,  and  pointed  out,  amongst  other  things,  the 
steam-engines,  iron-rails,  and  materials  on  the  pre- 

8t2 
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1834,       raises,  as  constituting  a  security  to  the  company.    The 
^-^-^^      company  requested  some  further  security,  whereopoa 
fnd^Oii^ra    Streather  offered  to  assign  to  them  a  debt  offTiWL 
«•  due  to  him  from  the  Union  Building  Society.     This 

Company.  ^^^  accepted  as  security  for  that  sum,  and  has  since 
been  paid  off  by  the  building  society.  On  the  16tli 
Marchf  Streather  committed  a  secret  act  of  bank- 
ruptcy, which  remained  unknown,  and  the  works  were 
continued  by  his  servants  and  workmen  until  the  IStb 
Aprilf  when  he  finally  quitted  them.  A  commis^oaof 
bankrupt  was  issued  against  him  on  the  £ldt  AprU. 
Before  this  act  of  bankruptcy  was  committed,  Streather 
had  received  from  the  company  47,44S/.  in  cash ;  on 
the  19th  March  he  received  a  further  sum  of  375JL, 
and  on  the  25th  S3T/.,  making  together  46,165/.,  and 
they  afterwards,  in  the  months  ot  April  and  Jtme^  paid 
for  bricks  &c.  which  had  been  supplied  on  their  credit 
for  the  use  of  the  works,  the  sum  of  1464/.  The  woik 
done  by  Streather  up  to  the  14th  March  was  at  the 
contract  prices  of  the  value  of  34,388/.,  and  he  after- 
wards did  work  amounting  to  the  value  of  £041/.  16f. 
When  Streaiher*s  bankruptcy  became  known,  and  be 
ceased  to  carry  on  the  works,  the  company  took  pos- 
session of  the  engines,  machinery,  implements,  &c.; 
some  had  been  on  the  premises  from  the  SOth  Jmfy 
1830,  and  were  taken  possession  of  by  them,  of  the 
value  of  S3 10/. ;  others  were  brought  to  the  pre- 
mises by  Streather  between  %th  July  and  SSth  De- 
cember 1830,  and  these,  when  taken  possession  of  by 
the  company,  were  of  the  value  of  654/.  The  brieks 
and  stone  on  the  premises  when  Streather  quitted,  and 
which  were  taken  possession  of  by  the  company,  were 
of  the  value  of  4421.  2s,  6d.,  were  supplied  after 
Streather  had  committed  an  act  of  bankruptcy,  and 
the  whole  of  them  were  supplied  to  Streather  on  the 
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credit  of  the  companyi  and  were  paid  for  by  them.        1834. 
The  company,  since  StreatAer*s  bankruptcy,  have  com-      v^^/*^-' 
pleted  the  works  as  far  as  practicable,  according  to  the     ^  j^odT*^ 
scale  of  prices  in  Streather's  contract  of  18,875/.  3s.  Zd.  v. 

Of  the  work  done  by  Sireather,  a  part,  to  the  value  of  ^^^J^ 
4*140/.  13^.,  was  for  extras  occasioned  by  deviations 
from    the    original    plans,    and    some    things    were 
omitted  out  of  the  original  plans,  which  occasioned  a 
deduction  to  the  amount  of  408/.  IBs.  lOd.,  but  both 
extras  and  omissions  were  taken  into  aiccount  in  making 
the  valuation  of  Work  actually  done  by  iS^/rea/Aer  before 
the  14th  March  1831,  amounting  to  34,388/.     On  21st 
jipril  1831^  a  commission  of  bankrupt  was  duly  issued 
against  Streather^  under  which  the  plaintiffs  were  duly 
chosen  assignees;  and  on  the  24th  May  1831,  they 
demanded  of  the  dock  company  the  engines,  imple* 
ments,  and  materials  above  mentioned,  and  which  had 
been  taken  possession  of  by  the  company.     The  com- 
pany refused  to  deliver  them,  and  afterwards  used  and 
applied  some  of  the  materials  in  finishing  the  works, 
and   sold   others,    and    some   still  remain   on    their 
hands.  The  plaintiffs  claimed  a  right  to  recover  in  the 
action  5173/L  the  value  of  the  property  of  which  the 
company  took  possession  when   Streather  ceased  to 
carry  on  the  works.    As  to  that  claim,  the  arbitrator 
awarded  that  the  plaintiffs  were  entitled  to  recover  in 
the  action  one  shilling  damages  only ;  but  if  the  court 
should  be  of  opinion  that  they  were  entitled  in  their 
action  to  recover  any  larger  sum,  then  he  awarded, 
that  the  plaintiffs   were  entitled  accordingly.      The 
plaintiffs  further  claimed  from  the  defendants  the  sum 
of  4149/.  \Ss.  6d.,  the  value  of  the  extra  work  done  by 
Streather,  and  which  was  made  necessary  by  deviations 
from  the  original  plans  and  specifications.     The  value 
>of  this  extra  work  was  included  in  the  valuations  of  the 
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1834.       work  done  from  time  to  time,  and  mentioDed  in  die 

^"^^-■"^^  •    surveyor's  report  to  the  dock  company.     As  to  that,  the 

and  ^hera    Arbitrator  awarded  that  the  plaintiffs  were  not  endtkd 

*-  _       to  receive  that  sum.  or  any  part  of  it,  from  the  doA 
LoKDoa  Dock  i»       -  •         t 

CoMPAar.     company,  but  if  the  court  should  be  of  opinion  that 

the  plaintiffs  were  entitled  to  recover  the  whole  or  any 
part  of  that  sum  from  the  defendants,  then  he  awarded 
that  the  plaintiffi  were  entitled  accordingly.  On  the 
other  hand,  the  company  contended  that  they  had  p^ 
to  Streather  48,155/.,  and  for  bricks  1464<.,  making 
together  40,619/.:  that  the  value  of  the  work  done 
was  only  36,429/,  and  that  the  difference,  13,19tt, 
must  be  considered  as  a  loan  by  the  company  to 
Streather :  that  the  value  of  the  materials,  implements, 
&c.  had  as  a  security,  was  5173/.,  leaving  80172.  un- 
provided for,  which  the  company  claimed  a  right  to 
prove  under  the  commission  against  Streather.  As  to 
that,  the  arbitrator  was  of  opinion  that  the  company 
were  entitled  to  prove  under  the  commission  for  the 
sum  of  8017/.,  and,  as  far  as  he  bad  power  so  to  do, 
he  awarded  that  they  be  permitted  to  prove  accord- 
ingly.    In  Trinity  term  1833, 

F.  Kelly  for  the  plaintiffs  obtained  a  rule  to  show 
cause  why  the  award  should  not  be  amended  by  in- 
creasing the  damages  to  the  sum  of  5173/.,  and  by 
striking  out  so  much  of  the  award  as  awarded  that  the 
company  should  be  permitted  to  prove  under  Streather  s 
commission  for  the  sum  of  8017/. 

F.  Pollock,  Follett,  and  F.  Robinson  now  showed 
cause  for  the  defendants.  The  plaintifis  principidly 
rely  on  this  point,  that  they  are  entitled  to  have  the  ver- 
dict entered  for  5173/.,  the  value  of  the  machinery  and 
materials  which  were  on  the  premises  when  Streather 
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became  bankrupt ;  and  the  argument  is^  that  although        1834. 
the  arbitrator  found  that  advances  were  made  by  the      ^■^^"-"^^ 
defendants  to  the  bankrupt  beyond  that  amount,  upon     and  Othere 
an  agreement  that  the  defendants  were  to  have  a  lien  ^' 

on  the  machinery  and  materials,  still  no  sufficient  pos-  Company. 
session  passed  to  the  defendants  for  the  purpose  of 
creating  a  lien.  Next,  it  will  be  said  that  the  bank- 
rupt was  allowed  to  have  the  order  and  disposition  of 
the  machinery,  materials.  See.  at  the  time  of  his  be- 
coming bankrupt;  in  which  case  it  is  said  that  the 
right  of  the  property  would  pass  to  the  assignees  under 
section  72  of  the  bankrupt  act.  It  is  true  there  can  be 
no  lien  without  possession ;  Kinloch  v.  Craig  (a), 
Patten  v.  Thompson  (6),  Taylor  v.  Robinson  (c).  But 
in  those  cases  the  parties  claiming  the  lien  had  no  sort 
of  possession ;  here,  the  defendants  certainly  bad  some 
possession.  The  property  in  question  was  brought, 
placed,  and  left  on  their  premises ;  and  though  that 
part  of  their  premises  is  found  by  the  arbitrator  to  be 
inclosed,  that  inclosure  was  only  for  the  purpose  of 
excluding  the  public.  The  defendants,  and  especially 
their  servant  the  engineer,  obviously  continued  to  have 
free  access  to  them.  In  this  case,  possession  of  the 
property  has  been  given  in  the  only  way  which  the 
circumstances  of  the  case  rendered  possible.  Had  the 
bankrupt  been  altogether  excluded  from  meddling 
with  the  property,  the  very  object  of  the  transaction 
would  have  been  frustrated.  The  case  of  Manton  v. 
Moore  {d)  is  a  strong  authority  in  favour  of  the  defend- 
ants upon  this  point,  though  it  is  true  that  it  was  not  a 
case  growing  out  of  the  bankrupt  law.  Supposing  then 
that  the  defendants  would  at  common  law  be  entitled 

(a)  3  T.  R.  119.  (6)  5  Maule  &  Selw.  3.i0. 

(c)  8  Taunt  648.  (d)  7  T.  R.  67. 
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18M.       to  ^c  benefit  of  AeirKen,  is  theie  any  dung  in  aactin 

^^v**^      72  of  tbe  bankrupt  act  to  deprive  tfaem  of  that  benefit! 

aad  OthMt        ^^  ^  mbmitted  tbere  is  not,  in  die  first  place,  so  fir 

*-  as  respects  a  conaderable  part  of  the  property  in  dSa- 

Coitf  A»T.  puto«  ^i**  ^^  engines,  raiWoads,  &a,  &c.,  fixed  to  tbe 
freehold.  It  is  clear  that  6  Geo.  4f^  c  1&  s.  7i^ 
which  applies  only  to  goods  and  chattels,  does  not 
affect  the  case;  Ham  r.  Baker{a\  Seccyndly^  that 
section  contemplates  two  disdnct  parties,  tbe  re- 
pated  owner  and  the  real  owner;  it  opemtes  as  a 
punishment  on  the  real  owner  for  allowing  the  trader 
to  be  reputed  owner ;  here,  it  is  not  pretended  that  die 
right  of  property  passed  to  the  company.  The  bank- 
rupt therefore  was  himsetf  the  real  owner,  so  that 
the  case  does  not  fall  at  sH  within  thb  piorinon  of 
the  bankrupt  act,  even  admitting  that  he  was  the 
reputed  owner  too ;  Joy  v.  Campbill  {by,  KirkUg  t. 
Hodgson  (c).  Nor  is  any  inconvenience  likdy  to  arise 
from  this  oonstrucdon  of  the  act ;  becaoae  when  die 
bankrupt  unites  die  two  characters  of  real  owner  and 
reputed  owner,  the  property  would,  in  idmost  every 
case  where  a  lien  has  been  created,  pass  to  the  a»> 
signees ;  not  indeed  by  virtue  of  secdon  72.,  but  bj 
the  general  conveyance  under  the  comnusaion.  But, 
diirdly,  by  waiving  these  answers  in  point  of  law,  the 
Cuts  of  the  case,  as  found  by  the  learned  arbitrator, 
are  not  by  any  means  sufiicient  to  show  that  the  bank<- 
rupt  was  the  reputed  owner  of  the  goods  within  the 
meaning  of  this  section.  Not  only  has  the  arbitrator 
omitted  to  draw  that  conclusion,  but  the  facts  which  he 

(a)  9  £ast»  f  15 ;  see  ante.  Vol.  III.  618.  Cuomit  t.  Bcnmtmt^  5B^^ 
Adol.  72.  Hubbard  v,  Bagthaio,  4  Simons's  Rep.  3t6  ;  Rmfani  t.  Bakf, 
5  Russeirs  Rep.  346  ;  Steward  v.  Lambe,  1  Brod.  &  Bing.  506  ;  Dmdiey  ▼. 
Ward,  Ambler,  US. 

{h)  1  Scho.  &  Lef.  511.  (c)  1  B.  &  C  588. 
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has    found  are  incoinwtent.     CoUma  v.  Forbes  (a)  is        1884. 
almost  an  express  authority  for  the  defendants ;  indeed      ^^^^<w/ 
the   claim  of  the  assignees  in  that  case  was  more     ^  ^  q^/'*^ 
plausible  than  that  of  the  plaintiffs  in  the  present^  for  v. 

the  goods  were  there  received  mto  the  victualKng  yard  ^coMPjSt\* 
as  the  goods  of  the  bankrupt,  without  any  sort  of  com- 
pact ^witfa  the  commissioners,  which  would  prevent  his 
dealing  with  them  as  his  own.     But,  fourthly,  if  the 
facts  found  do  lead  to  the  conclusion  that  the  bank'^ 
rupt  was  quodammodo  intrusted  with  possession  of  the 
goods,  those  facts^  at  the  same  time,  show  that  it  was 
a  poBsession  for  a  special  purpose,  vis.  for  the  purpose 
of  applying  those  materials  &c.  to  the  performance  of 
bis  contract  with  die  company  ;  and  if  so,  there  is  a 
well  recogDiBsed  class  of  authorities  to  show  that  such  a 
limited  possession  does  not  bring  a  case  within  this 
section  of  the  bankrupt  act ;  Ex  parte  Fiynn  (ft).  Cope* 
man  ▼.  Oallant  (c).    But,  secondly;  the  plaintiffs  con- 
tend that  if  they  are  not  entitled  to  have  a  verdict 
entered  ft>r  6173/.,  the  price  of  the  engines,  materials, 
&c  which  were  on  the  premises  at  the  time  of  the 
bankraptcy,  they  are  at  all  events  entitled  to  have  a 
verdict  entered  for  316/.,  the  value  of  certain  bricks 
brought  on  the  premises  by  the  bankrupt  after  his 
bankruptcy.    The  arbitrator,  as  to  these,  has  found  as 
a  fact  that  those  bricks  were  supplied  on  the  credit  of 
the  company  and  paid  for  by  them.  The  affidavits  show 
that  the  evidence  did  not  establish  that  &ct;  but  ad-* 
mitting  the  arbitrator  to  have  been  mistaken  in  finding 
it,  the  court  will  not  send  the  matters  back  to  him  if  other 
facts  are  found  which  are  sufficient  to  sustain  the  award. 
Now  that  is  the  case  here ;  those  bricks  were  supplied 
before   the  date  of  the  commission,  and  may  there- 

(«)  ST.  K  316.  (6)   1  Atkyrw,  185. 

(c)  1  Peefc  Wius.  314. 
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I884w       ^^  ^  considered  as  paid  for  by  the  sunss  of  S75L  and 
N«^v^^       SS7L,  which  were  paid  to  the  bankrupt  before  his 
Ckowfoot     bankruptcy  on  the  19th  and  25th  of  MarcA ;  if  so, 
V.  those  payments  are  protected  by  section  8S  of  the 

^ComUak*^*  bankrupt  act,  Cask  r.  Yo9iMg{a);  even  if  the  payment 
were  before  the  delivery  of  the  goods,  that  fiict  woaU 
not  alter  the  case.  Hill  v.  Famell{b)i  but  it  is  not 
here  shown  that  the  payment  was  before  the  deliveiy. 
In  Biskop  v.  Crawshay  (c),  where  an  acceptance  was 
given  in  advance  for  goods  ordered  to  be  made,  the 
payment  was  considered  not  to  be  protected,  because  it 
was  said  that  the  defendant  there  was  not  a  debtor  at 
the  time  he  accepted  the  bills.  That  case  was  there- 
fore certainly  not  within  the  protecting  section  of  1 
Jae>  \.  c.  15.,  but  the  word  debtor  is  omitted  in  the 
corresponding  section  82  of  stat.  6  Geo.  4.  c  16. 
The  next  point  raised  by  the  plaintiffs  is,  that  if  they 
are  not  entitled  to  have  the  verdict  increased,  still  the 
arbitrator,  on  the  reference  of  all  matters  in  diflferenoe, 
should  have  found  that  the  plaintiffs  were  entitled  to 
the  sum  of  4140/.  13«.  6cf.  for  the  extra  work  done  by 
the  bankrupt ;  against  which,  it  is  sud,  that  the  company 
could  not  set  off*  the  unliquidated  damages  sustained  by 
the  non-performance  by  the  bankrupt  of  the  contract 
works,  and  the  extra  works  have  been  ever  considered 
as  forming  one  entire  work,  and  paid  for  accordingly. 
By  the  terms  of  the  contract  the  extras  are  not  treated 
as  intended  to  form  a  distinct  item,  but  a  proportionate 
addition  or  deduction  was  to  be  made  to  or  from  the 
sum  to  be  paid  to  Robert  StrecUher.  If  these  extras 
were  not  to  be  blended  with  the  rest  of  the  work*  and 
so  paid  for,  how  were  they  to  be  paid  for  ?  Was  the  bank- 
rupt to  be  paid  for  the  extras  in  ready  money,  or  was 
he  to  wait  till  the  final  completion  of  the  whole  work ! 

(«)  «  B.  &  C.  4IS.        (b)  9  B.  «c  C.  45.        (c)  5  B.  St  C.  415. 
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It  is  manifest  the  items  of  extra  work  were  to  be  added       18S4. 
to  the  periodical  payments  stipulated  for  by  the  con-      ^-•""v-*^ 
tract ;  and  if  so,  tbey  have  already  been  greatly  over-    ^j^oUiere 
paid.     (The  Attorney-General  here  intimated  that  he  v* 

did  not  intend  to  press  this  point.)  The  only  remaining     Compant/ 
point  is,  whether  the  assignees  are  entitled  to  prove 
80S0/.  4tf.  against  the  bankrupt's  estate    It  is  objected 
tliat  this  constitutes  an  item  of  unliquidated  damages, 
and  cannot  therefore  be  proved  under  the  commission; 
but  it  can  easily  be  shown  that  to  the  extent  of  that 
sam,  at  least,  the  damage  of  the  company  is  already 
liquidated,  whatever  further  loss  they  may  have  in- 
curred.    [Parke  B.  The  arbitrator  had  no  authority 
to  decide  that  matter ;  it  could  not  be  done  behind  the 
backs  of  the   commissioners  and  the  creditors.    He 
could  not  make  any  award  on  that  point  which  could 
bind  the  commissioners.] 

Sir  J.Campfttf//(Attomey-General)and  F.  Kelly  contrd. 

The  plaintiffs  are  entitled  to  have  the  verdict  entered 

for  the  full  value  of  the  machinery  and  materials.     It  is 

not  necessary  for  them  to  resort  to  section  72  of  the 

bankrupt  act  6  Geo.  4.  c.  16.,  to  which  however  the 

principal  part  of  the  argument  on  the  other  side  has 

been  addressed.     The  assignees  are  entitled  to  recover 

the  value  of  the  machinery  and  materials  independently 

of  that  enactment,  for  it  is  in  effect  conceded  by  the 

defendants  that  the  property  in  the  machinery  &c. 

remained  in  the  bankrupt.    They  would  therefore  pass 

to  his  assignees,  unless  the  defendants  are  entitled  to 

hold  them  by  virtue  of  the  lien;  and  it  is  submitted 

that  they  had  no  such  right.    To  the  creation  of  a 

valid  lien  at  common  law,  under  such  circumstances  as 

the  present,  two  things  are  essential ;  first,  it  must  be 

shown  that  there  was  a  binding  agreement  to  that 

effect ;  secondly,  it  must  be  shown  that  the  goods 
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lM4w  were  pot  into  the  company's  posseasioo,  Kimioek  t. 
J]^^"*^  CraJLir  (a) ;  and  it  most  be  actual  possession ;  Niekob 
MdOchm  ▼•  Gfeii<(i),  T^yhr  ▼.  Robim9om(e).  It  may  be  con- 
Lasm^  Dace  ••^^•^  ^"^  *****  there  was  never  any  Innding  agree- 
CoMTAST.  meat  that  the  company  sboaM  have  a  lien  on  tbe 
machinery  and  materiab  for  the  amount  of  their  ad- 
vnnoes.  The  bankmpc  states  in  his  letters  vh^tsecaritj 
he  eonU  gire,  but  it  does  not  appear  that  it  vas  ac- 
ttudly  given;  but,  admitlii^  that  there  vas  such  m 
agreement,  stiB  there  was  no  sufficient  d^^very  of  pos- 
session to  give  legal  eiect  to  it.  The  propetty  wm 
kept  on  premises  inclosed  Ibr  the  purpose,  and  watched 
by  8ireaiker%  servants ;  and  the  arbiteator  expres^ 
finds  that  Stremiher  was  allowed  to  nse  the  engines  and 
iaqilements,  and  carry  on  Ae  works  in  the  same  manner 
as  before  any  advanoes  were  made ;  mr  did  Ae  eam- 
paay  do  any  act  towards  taking  aetoal  posnessioo  of 
the  propertf  ontil  after  Siremtker  had  quitted  the 
worlLs.  That  was  after  he  had  become  «  bai&itipt; 
how  then  can  it  be  said  that  the  company  ever  had 
sQch  a  possession  as  would  support  a  Hen  ?  CMmu  v. 
Forbes  seems  at  first  sight  a  strong  anthorky  fiar  the 
defendants;  hot  Lawremeei^  who  was  in  Aat  case, 
expressed  his  disapprobation  of  it  on  a  snbneqnent 
oceasioD.  Gor^hm  r.  East  IndmComp&my  (^,  and  Ae 
case  of  JIfaiilDaT.  Moare{t%  on  which  re&mee  has 
also  been  placed  by  the  other  side,  are  wholly  jnappli- 
cable  to  the  present  case.  The  latter  was  not  a  caseof 
lienybntwasmerely  a  decision  what  delivery  rfpomualon 
would  be  snfllcient  to  negative  fraud  so  as  to  protect  a 
vendee  against  a  snbsecpient  execution ;  bcflidea  which, 
it  is  to  be  observed,  that  a  symbcdical  defiv^y  was 
there  given.    That  case  dierefore  leaves  whoBy  on- 

(«)  S  T.  R.  119.  (h)  $  Pri.Rep.  547.  (c)  S  TMiit.64S. 

(rf)  r  T.  R.  tS7.  <•)  7  T.  B.  S7« 
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Couched,  the  quAstioii,-  what  is  a  sufflcieot  delivery  of      1884. 
po9se98ion  to  support  a  lien  ?  r*^^^^ 

Upon  the  second  point,  the  plaintifis  are  clearly    and  Otb^ 
entitled  to  have  a  verdict  entered  for  such  of  the  bricks  ,       ^'  _ 
brou^nt  on  the  premises  subsequent  to  the  act  of  bank*     QoifMuur* 
ruptcy^  as  were  not  supplied  on  the  credit. of  and  paid 
for .  by  the  defendaats*    The  arbitrator  has  found  that 
they- w«re  all  supplied  on  their  credit,  and  paid  for  by 
tbem  ;   but  the  plaintiffs*  affidavits  show,  that  as  to  the 
316/,^  thia  was  not  the  fact,  and  those  affidavits  are  not 
contradicted  by  the  defendants.      [Parte  B.  There 
certainly  seems  to-  have  been  a  mistake  as  to  some  of 
the  bricks  in*  thftfe  respect,  and  unless  you  can  agree 
upon. the  laoifMintyit.fibottld  be  referred  back  to  the 
arbitrator  to  r^^state  that  part  of  his  award.]    Upon 
the  stthgeet  of  the  proof  under  the  bankrupt's  estate, 
the  arbitrator  h$d  ol^rly  no  right  to  adjudicate.    [The 
Court  intimatedy  that  on  this  point  they  thought  the 
awaxd  eaukl  not  be  supported.] 

PahxeB.  (a) — This  motion  was  made  to  aker  the 

learned  arbitrator's  award  on  several  distinct  groundcTi 

some  of  which  have  been  already  disposed  of  h»  the 

co^rae  of-  the  argument.    So  far  as  respects  the  adji:^ 

dioatipn  •  that  the  defendants  were  entitled  to  prove 

under  the  estate  of  the  bankrupt  a  debt  of  8011/.,  we 

have  given  oar  opinion  that  that- part  of  the;  award 

must  be  set  aside.    The  right  of  the:  defendants  to 

prove  any  debt,  or  the  amount  of  the  debt  which  (if 

any)  they  vrere  entitled  to  prove  under  the  bankrupt's 

estati^i  caanot  be  considered  as .  a  matter  in  dispute 

between  tbe  assignees  and  the  defendants.     Other 

parties  are  interested  in  those  questions,  behind  whose 

backs  it  would  be  impossible  for  the  assignees  and  the 

(a)  May  6.    Lord  Lynihunt  uras  MUtog  in  equkj. 
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I8S4.       defendants  to  determine  them.    We  think  therefore 
^''^v^^^      that  the  arbitrator  had  no  right  to  adjudicate  on  that 
an^OtlMre    matter  at  all;  as  he  himself  indeed  appears  to  have 
V*  thought  by  the  terms  in  which  he  has   cautaoody 

Company,  worded  that  part  of  his  award.  That  part  of  the  award 
must  therefore  beset  aside,  in  order  that,  if  neeesaary, 
the  case  may  go  before  the  comnussioners  without  pre- 
judice firom  the  judgment  of  this  court  either  way. 

Another  objection  taken  to  the  award  on  moTii^  for 
the  rule  was,  that  the  arbitrator  ought  to  have  found 
that  the  plaintiffs  were  entitled  to  recover  from  the 
defendants  the  amount  of  the  extra  work  done  by  the 
bankrupt :  however,  as  the  extra  work  was  still  work 
done  under  the  contract,  which  actually  provides  for  it, 
and  as  the  work  done  under  the  contract  has  been 
over  paid,  this  objection  could  not  be  supported,  and 
has  been  abandoned  by  the  learned  counsel  for  the 
plaintiff. 

But  the  principal  question  in  the  case  is,  whether 
the  plaintiffi  are  entitled  to  have  the  verdict  increased 
from  one  shilling,  to  517S/.  the  amount  of  the  machinery 
and  materiab,  or  whether,  as  to  that,  the  defendants 
were  entitled  to  insist  on  a  lien  given  to  them ;  and  we 
are  of  opinion  that  the  arbitrator  was  warranted  in 
arriving  at  the  conclusion  he  did  upon  this  part  of  the 
subject.  The  learned  baron,  after  stating  the  ftcts 
found  in  the  award,  added,  that  up  to  the  time  whea 
the  advances  were  made  by  the  defendants,  they»  on 
the  one  band,  had  no  property  in  the  materials  brought 
on  their  premises  by  Streather,  which  he  might  take 
away  and  change  at  pleasure;  while,  en  the  other 
hand,  he  had  no  exclusive  possession  of  the  land  on 
which  they  were  placed,  so  as  to  support  treqiass. 
He  afterwards  applied  to  the  defendants  for  ad- 
vances, and,  by  way  of  inducement,  pointed  out  and 
enumerated  the  machinery,  &c.  brought  by  him  to  and 
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then  lying  upon  their  premises.    Large  advances  were        18S4. 
tbeii  made  to  him  by  the  defendants,  on  the  clear  un-      ^-^v-^ 

Crowfoot 

derstanding  of  both  parties  that  the  machinery  and  ma-     and  Others 

terials  on  the  premises  were  to  be  a  security  for  them.  .        ^'  t^ 

.  "^  ''  London  Dock 

What    then  is  the  effect  of  the  agreement  between     Company. 
these  parties?     At  first  it  was  said  that  it  transferred 
the  property  in  the  machinery  and  materials,  so  as  to 
occasion  a  question  to  arise  on  the  construction  of 
6  Geo.  4.  c.  16.  s.  73.  as  to  the  apparent  ownership  by 
the  bankrupt.     Upon  the  terms  of  the  letters,  joined 
with  the  nature  of  the  subsequent  enjoyment,  I  cer- 
tainly should  have  thought  that  if  the  property  had 
passed,  the  assignees  would  have  had  no  claim  on  the 
ground  of  apparent  ownership;  for  directly  the  materials 
&c.  were  placed  on  the  premises,  they  were  only  subject 
to  the  special  use  of  the  bankrupt,  which  was  the  case  of 
Collins  V.  Forbes  (a).    But  the  effect  of  the  agreement 
clearly  was,  not  to  transfer  to  the  defendants  the  pro- 
perty in  the  articles  placed  on  their  premises,  but  to 
give  them  a  lien  on  them.     And  the  only  real  ques- 
tion has  all  along  been,  whether  there  has  been  such  a 
possession  by  the  company  as  would  support  that  lien  ? 
and  I  am  of  opinion  that  there  has.     It  is  impossible  to 
lay  down  any  precise  rule  as  to  the  sort  of  possession 
which  is  requisite  to  give  validity  to  alien,  and  each  case 
must  principally  depend  on  its  own  circumstances ;  but 
here  the  defendants  had  a  possession  which  was  not 
more  equivocal  or  less  exclusive  than  the  nature  of 
their  transaction  with  Streaiher  required.     Had  they 
taken  any  possession  more  strictly  exclusive,  the  whole 
object  of  making  the  advances,  to  secure  which  the 
lien  was  given,  would  have  been  defeated.     It  would 
be  going  too  far  to  say  that  the  law  rendered  such 
exclusive  possession  necessary;  and  the  case  of  3fiifi/oii 

(o)  ST.  R.  31 6, Stt. 
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1S34>       V.  Moore  {a) J  though  not  eK^ctly  on  the  same  subject, 
^""'"^^^       is  however  worthy  of  consideratioii|  as  showing  tkiii  is 

wiTutbe/s     ^^^  required  by  the  law.     Though  Sireatfier  has  bcoi 
^<  permitted  to  use  the  engines  and  materials  for  k  pi- 

CbUFAHY^  ticuUr  purpose,  they  remained  on  the  defendanls'  pt^ 
mises,  and  under  their  control.  On  the  wbde,  hu 
principally  on  the  language  of  the  letters,  I  dgr^  vidi 
the  arhitrator  that  the  defendants  were  en  tided  to  die 
beneBc  of  a  lien  as  to  all  the  machinery  and  du- 
terials  brought  on  the  premises  before  Str^aih^^ 
came  a  bankrupt.  But  as  it  appears  that  a  constderabk 
quantity  of  materials  were  brought  on  the  preinijcs  bj 
the  bankrupt  after  the  act  of  bankruptcy^  the  Im 
would  not  extend  to  them  ;  for  when  so  brought^thej 
were  in  truth  the  property  of  his  assignees,  the  pltifl- 
tids.  The  learned  arbilrator  has  howerer  found  tint 
the  company  is  entitled  to  retain  even  these  maieri^ls 
on  another  g rounds  viz.  that  all  of  them  were  sup pli^ 
on  the  credit  of  the  company,  and  paid  for  by  them 
But  it  appears  from  the  affidavits  that  the  fact  vu 
otherwise^  and  we  think  that  the  defendants  cannot 
retain  that  part.  It  was  argued,  that  as  payments  Mm 
made  to  Streaiher  by  the  company  subsequendy  to  the 
time  when  those  materials  were  brought  on  the  pre^ 
misesy  and  more  than  sufBcient  in  amount  to  countm^ 
the  value  of  them,  the  defendants  are  entitled  to  cwh 
sider  them  as  in  fact  ,paid  for,  and  that  tbej  imj 
therefore  retain  them  under  an  equitable  coostroction 
of  6  Geo.  4-  c.  1 6.  s.  S^,  But  we  are  of  opinion  that  the 
payments  in  question  cannot  be  considered  a5  payroeDi 
for  these  particular  goods  in  the  course  of  busing 
but  merely  as  general  advances  ;  and  that  being  $0t 
the  claim  made  to  protection  under  sectign  8^  canisot 
here  be  supported, 

(a)  7  T.  R.  67. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  987 

BotLAND  B. — I  concur.     Manton  ▼.  Moore  very       1884. 
closely  resembles  tbe  present  case.      The  difficulty     p^'*^"^''^^ 
'which  there  arose  from  the  bill  of  sale,  is  here  pre-    and  Others 
sented  by  the  terms  of  the  letters.  London  Dock 


COMFAMT. 


Albersom  B. — I  think  that  under  the  circumstances 
the  arbitrator  has  drawn  the  right  conclusion  in  in- 
ferring that  the  defendants'  possession  was  sufficient  to 
support  the  Hen.  As  to  proof  under  the  commission, 
it  not  being  a  matter  in  diffisrence  between  the  parties, 
the  arbitrator  had  no  right  to  decide  on  it ;  but  it  was 
pmdent  in  hihi  to  include  it  as  he  has  done,  because 
hacl  he  in  otir  opinion  possessed  that  authority  over  it 
which  we  hold  that  he  has  not,  the  entire  omission  of 
it  by  htm  w^vrUt  have  been  a  reason  for  setting  aside 
the  iWard  ahogc^hen 

OvRNEY  B.  concurred. 

Rule  absolute  to  set  aside  that  part  of  the 
award  which  directed  the  proof  under  the 
bankrupt's  estate,  and  to  increase  the  da- 
mages by  adding  the  value  of  the  goods 
brought  on  the  premises  after  the  act  of  bank- 
ruptcy, and  not  supplied  on  the  credit  of  or 
paid  for  by  the  defendants.  As  to  the  re- 
sidue, rule  discharged. 
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GuNN  against  M'Clintock. 


A  defendant     H^HE  defendant  bad  been  arrested  in  Irtktnd  fivr  &e 
mesne  process  amount  of  several  bills  of  exchange,  and  pot  m 

in  Irfkml  put  special  bail,  who  were  afterwards  discharged  on  eih 
in  special  bail    ^V  ,^  .  , 

there,  and  was  tenng  a  cooiinon  appearance,  but  on  what  grouDd  vis 

H^Jdln       ^^  shown  to  thecouit  on  the  aflUaTiU  used  on  Aowti 

Enfiand  in  an  cause.    After  judgment  had  been  obtained  againal  \m 

jSroentob!    '^  *«  ^~*  «>urt  of  Exchequer,  he  was  arrested  is 

tained  in  the     Kent  in  an  action  on  that  judgment, 
first  action  : 
Held,  that  he 

^•*«"^."*^  MeUor  moved  to  discharge  him  out  of  custody  oa 

charged  oot  of  filing  common  bail,  on  the  ground  that  he  had  been 

^oiTh^ihe       i^nrested  twice  for  the  same  cause  of  action,  and  ^st 

special  bail      after  being  arrested  in  the  original  action,  he  could  not 

£iu/'had  been  ^  arrested  again  in  the  action  on  the  judgment.    He 

discharxed  for  mentioned  a  case  of  Sydney  v.  O' Gorman  Makonym 

affidavit  to       which  the  defendant  being  arrested  in  an  action  brought 

hold  to  bail,     jj^jg  ^^  ^  Irish  judgment,  was  discharged  by  Littk- 

dale  J.     A  rule  having  been  granted, 

G.  Henderson  for  the  pUintiff  showed  cause.  Un- 
less it  is  clearly  shown  that  the  plaintiff  has  the  same 
security  for  his  demand  in  the  county  where  the  first 
arrest  took  place,  with  equal  advantages  in  prosecuting 
his  suit  there,  which  he  has  here,  the  rule  nemo  debet 
bis  vexari  pro  e&dem  causi  does  not  apply.  In  JMaub 
V.  Murray  (a)  the  defendant  was  arrested  in  America, 
and  judgment  had  "been  obtained  against  him  there. 
On  his  being  again  arrested  here  for  the  same  demand, 
the  court  refused  to  discharge  him,  adopting  the  reason- 
ing of  counsel,  that  the  court  would  not  take  notice  of  an 
arrest  in  a  foreign  country,  and  that  it  would  be  unjust 

(a)  1  T.  R.  470 ;  seeFidd,  9th  ed.  176. 
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to  deprive  the  plaintiffs  of  what  was  perhaps  their  only       1834. 
security  for  the  payment  of  their  debt.    In  Imlay  v.      ^TT^*^"^ 
.EUefsen  (a)  the  plaintiff  held  the  defendant  to  bail  for  «. 

the  same  cause  of  action  for  which  he  had  been  pre-  M*Clintocm. 
"viously  arrested  in  Norway^  and  as  it  did  not  distinctly 
appear  to  the  court  that  the  plaintiff  bad  the  security 
of  bail  there,  so  as  to  have  thie  same  benefit  of  pro- 
secuting his  suit  there  as  here,  the  court  refused  to 
take  firom  the  plaintiff  the  benefit  he  was  entitled  to  by 
the  laws  of  this  country.     In  Nayhr  v.  JSagar{b), 
though  an  attachment  had  issued  against  the  defend- 
ant's goods  in  New  South  Wales,  still  as  it  was  not 
known  whether  bail  were  put  in  to  the  action,  or  whe- 
.iher  the  goods  &c.  were  rendered  in  execution  to  the 
.plaintiffs,  the  court  refused  to  discbarge  the  defendant, 
as  it  did  not  appear  clearly  that  the  plaintiffs  had  the 
same  remedy  in  the  colony  as  they  might  have  here. 
Now  here  the  plaintiff  has  not  the  same  security  of 
bail  in  Ireland^  for  they  have  been  discharged. 

Mellor  in  support  of  the  rule.  The  practice  of  the 
Irish  courts  is  well  known,  so  that  Imlay  v.  Ellefsen, 
where  the  court  did  not  know  whether  by  Norwegian 
law  the  plaintiff  had  the  same  benefit  of  bail  which  he 
had  here,  does  not  apply.  Maule  v.  Murray  may  be 
disposed  of  by  a  like  observation.  The  discharge  of 
the  bail  in  Ireland  on  entering  a  common  appearance 
must  be  taken  to  have  arisen  from  the  plaintiff's  laches, 
so  that  the  authority  of  Bower  v.  Bamett  (c)  is  un- 
touched, which  lays  down  that  in  an  action  of  debt  on 
a  judgment,  whether  after  verdict  or  by  default,  the 
defendant  cannot  be  arrested,  if  he  was  arrested  in  the 
original  action. 

(a)  %  East,  453. 

(6)  2  Y.  &  J.  90 ;  see  Wood  v.  Thorn fioHt  5  Taunt.  85i. 

(r)  Sayer's  Rep.  160;  Tidd's  Prac.  9lhed.  177. 
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1834. 


Lord  Lyndhurst  C.  B. — I  am  of  opinion  that  tUs 
defendant  should  be  discharged  on  filing  common  hafl. 
If  the  security  of  bail  in  Ireland  had  continued,  tbe 
defendant  would  not  bare  been  liable  to  a  second  an^ 
here  ;  and  if,  on  account  of  the  bail  having  been  dis- 
charged in  Ireland,  that  security  does  not  condnne 
there,  he  ought  not  to  be  put  in  a  difierent  sitoadoOi 
unless  that  discharge  be  shown  by  tbe  plaintiff  to  hm 
taken  place  from  no  fault  or  laches  of  his  own ;  a  cause 
which  may  have  influenced  the  Irish  court  as  it  would 
have  done  this.  However,  the  motion  may  stand  o^er 
at  the  plaintiff's  expense,  to  ascertain  that  fac^  and 
file  an  additional  affidavit  by  to-morrow. 

It  afterwards  appeared  that  the  discharge  of  the 

bail  in  Ireland  had  taken  place  for  a  defect  in  the 

affidavit  of  debt. 

Rule  absolate. 


Fyson  against  Kemp. 

T^HE  process  was  serviceable  only.  The  declaratioa 
was  filed  conditionally,  and  notice  of  such  filing 
was  given  on  15th  April,  but  the  appearance  was  not 
entered  till  the  16th.  On  the  18th  the  plaintiff  de- 
manded a  plea.  On  the  22d  a  rule  was  obtained  by 
Hoggins  to  set  aside  the  declaration  and  subsequest 
proceedings  for  irregularity  with  costs.  Cause  was 
•ince  the  irre-  shown  that  the  application  came  too  late,  being  made  t 
ft t^at^nil  *"^  "^^^^  *^®^  ^^^  irregularity,  and  also  after  a  step  taken, 
events  too  Richards  supported  the  rule,  on  the  ground  that  it  was 
-Jainiiffhas      made  within  the  time  for  pleading,  which  did  not 

taken  aiiotber   expire  till  the  2Sd. 
step  by  de- 
cuandiag  a  jplea* 


SembUf  a 
motion  to  set 
aside  a  decla- 
ration and 
subsequent 
proceedings 
for  irregula- 
rity, is  too  late 
if  seven  days 
in  full  term 
have  elapsed 


Frsoir 

V, 
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Lord  Ltndhurst  C.  B. — Were  this  only  a  question       1834. 
of  time,  we  think  that  the  interval  of  seven  days  in  full 
term  is  too  long ;  but  the  defendant  should  at  all  events 
have  applied  before  any  other  step  was  taken  ini  t]be       Kw«p. 
cause,  however  short  the  interval. 

Parke  B. — It  does  not  appear  to  me  that  seven 
days  are  that  reasonable  time  within  wtiich  the  defend- 
ant is  bound  to  apply ;  at  all  events  he  should  havQ 
come  before  the  next  step. 

Rule  discharged.. 


D 


Cresswrll  against  Crisf. 

EBT  on  a  promissory  note  by  payee  against  maker.  Debt  against 

Demurrer  to  the  declaration.  [  promiMoI'y 

note.    De- 

N.  G.  Clarke  moved  on  Heg.  Gen.  HiL  4  Will.  4.  jn  the  mar^^in 

No.  2.  (this  Vol.  p.i.]  to  set  aside  the  demurrer  for  that  tha  note 

*■  '^      •;  ^  was  not  ex- 

a  frivolous  statement  in  the  margin  of  the  matter  of  pressed  to  be 

law  intended  to  be  argued,  and  to  be  at  liberty  to  sign  ^ii Je^i'^HiW 

judgment.     The  statement  objected  to  was,  that  the  not  so  frivo* 

action  being  in  debt,  it  did  not  appear  that  the  note  was  warrant  its 

expressed  to  be  for  '*  value  received,"  nor  anything  being  set  aside 

.     1  1  11  ^         n  11  11  o**  motion  as 

equivalent  thereto,  and  that  therefore  debt  would  not  irregularunder 
np  Reg,  Gen.  HH^ 

"®*  4>r.4.No.«. 

22.  V.  Richards  showed  cause.  In  Bishop  v. 
Young  (a)  the  declaration  was  in  debt  by  the  payee 
against  the  maker  of  a  note ;  and  in  PHddy  v.  Sen- 
&fey(B),  the  same  form  of  action  was  adopted  by  a 

(«)  f  Boi.  &  P.  78.  (6)  1  B.  &  Ct.  674. 
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1884u  drawer  of  a  bin  against  die  acceptor,  and  in  both  cases 

v^v^^  f.]^  dechrationB  were  upheld  only  on  the  ground  that 

9.  the  note  and  bill  were  stated  to  have  been  given  for 

^"•''  "value  received." 

N.  G.  Clarke  contr4.  In  White  v.  Ledwiek{a)  a 
declaration  on  a  bill  was  demurred  to  because  it  vas 
not  stated  to  have  been  given  for  value  received,  but 
the  court  held  it  unnecessary,  and  the  judgment  was 
for  the  plaintiff.  The  new  forms  of  dedaradons  on 
bills  and  notes  promulgated  in  Trinity  term  1  WUL  4. 
do  not  contain  the  words  ^'  value  received." 

Lord  Lyndhurst  C.  B. — The  plaindff  may  proceed 
either  in  assumpsit,  to  which  action  the  precedents 
mentioned  apply,  or  in  debt  If  he  elect  the  latter 
form  of  action  he  must  pursue  the  terms  of  an  ordinary 
dedaradon  in  it.  The  general  rule  (ft),  which  was  'mr- 
tended  to  prevent  a  declaration  in  debt  on  a  bill  or  note 
from  exceeding  in  length  the  forms  given  by  the  schedule 
annexed,  relates  only  to  costs.  The  cases  cited  show 
that  the  matter  of  law  raised  is  certainly  not  so  Grivolous 
as  to  warrant  us  in  setting  aside  this  demurrer. 

Parke  B. — We  ought  not  to  determine  this  pomt 
on  motion. 

Rule  discharged. 

(a)  K.  B.  HiL  S5  G.  3.  Bajley  on  Bills,  4th  ed.  34.  notis.  It  doei  not 
appear  whether  the  action  was  in  debt;  MaeUod  v.  Snee,  Lord  Rajm. 
1481 ,  there  cited  as  S.  P.  was  in  assampsit. 

(6)  Trinity  1  W.  4.  Vol.  I.  525. 
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Wacktkshaw  mfoifwt  MAYiraALi  atid  Another. 

'T^HE  defendants  in  this  and  two  other  actions  hy  the  vvbei^a  plmn- 

same  plaintiff,  obtained  two  orders  for  a  week's  tiff  becomes  • 

time  to  plead  on  the  usual  terms,  and  delivered  their  fore  the  trial 

pleas  on  28th  November.     On  26th  November  their  5^?  ^j«"»^»  *^« 
^  1         t         .«*  defendant  can- 

attorney  offered  the  plaintiff^  50  per  cent,  on  the  debt,  not  apply  for 

and  on  7th  December  the  plaintiff*  offered  to  take  75  '^sS^^ 

per  cent.      On  the    lOth  January  the  plaintiff*  was  has  ascer- 

gazetted  a  bankrupt ;  on  the  29th  the  issue  was  deli-  ^y^^  assignees 

vered ;  and  on  the  31st,  the  last  day  of  Hilary  term,  *»a7e  resoked 

Maule  for  the  defendants  obtained  a  rule  for  security  with  the  ac- 

for  costs  from  the  assignees  (a).  ^*®"*  .  .   .- 

r*  y    .  1      c^     •       %  1^  /»  1         »-         declared  in 

Colendge  Serjt.  showed  for  cause,  first,  that  the  time  time  to  go  to 

to  plead  obtained  by  the  defendant  bad  prevented  the  ^P°7  ^^  ^.'^ 
*  •'  "^  sittings  in 

plaintiff*  from  trying  his  cause  before  the  bankruptcy,  Mkhaelmas 
and  also  that  the  motion  came  too  late  on  the  Slst  twToiJjkjre^for 
January^  after  the  bankruptcy  had  been  gazetted  on  time  to  plead 

AelO*.  teTed.'^As 

the  ''  usual 
Per  Curiam  (ft). — The  ground  for   this  application  terms"  were 

was  the  change  of  the  plaintifi^*s  circumstances  during  jITter^iia  the 

the  progress  of  the  cause,  and  the  question  is,  whether  acceptingshort 
1101  1  1  «<iii.       notice  of  trial, 

the  defendants  have  come  too  late  after  they  had  in-  the  plaintiff 

telligence  of  that  change  ?     One  of  the  "  usual  terms"  m»feht  still 

imposed  on  giving  time  to  plead  is,  that  the  defendant  trial  at  the 

shall  take  short  notice  of  trial,  and  if  the  plaintiff' had  j£i"ferm?b^^ 

been  active  he  might  have  gone  to  trial  at  the  sittings  did  not.  On  the 

after  Michaelmas  terra.      He  does   not  do   so,   and  he^appeareJ'iii 

becomes  bankrupt  before  be  can  go  to  trial.     The  the  Gazette  as 

a  bankrupt, 

(a)  Sec  7  T.  R.  «96.  3  M.  &  Sel.  «83.  6  Taunt.  1«3. 1  Marsh.  4.  and  oofhThe^'usae 
477.  4  D.  &  R.  81.  f  B.  &  Cr.  579.  t  D.  &  R.  423.  «  Taunt.  62.  2  Chit.  R.  ^gg  delivered  : 
150,  359 ;  Moiofi  ▼.  TiAUa,  (E.  1833.)  ante,  Vol.  III.  595.  Held,  that  an 

(h)  Lord  Lyndfcurrt  C.  B.,  Pflfte.  BoUtmA,  Atderum,  Bs.  application  for 

security  for 
costs  frona  the  asstf^nees,  madeonthe  31st  Janvatyf  vras  in  time^ 


Walkivshaw 
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gimple  fisust  of  his  beoonuag  baidoRipt  does  not  entitk 

the  defendants  to  security  for  costi^  for  Ae  first  bmh 

meat  at  which  they  can  apply  for  such  security  is  after 

Marskaai.    ascertaining  that  the  assignees  have  resolved  to  go  en 
andAnother.       .  ,      •  .  #«i  .  .  * 

with  the  action.    The  assignees  might  put  a  stop  to 

the  action  if  the  bankrupt  proceeded  with  it,  bat  not 

for  their  benefit. 

Rule  absolute. 


PiTBUS  agaimt  Bryant. 


The  writ  of  A   Rule  had  been  obtained  by  Dunbar  to  set  aside  a 

ii«Snst"!4iIh"  ^"*  ^^  distringas  and  subsequent   proceedings, 

drew  Bryan  and  calling  on  the  plaintiff  to  pay  back  2L  paid  under 

on  promises,"  ^^®  distringas,  on  the  ground  that  a  true  copy  of  the 

ancf  the  de-      writ  had  not  been  served.     The  writ  stated  the  defend- 

fendant  s  name 

was  similarly    ^nt's  name  to  be  Andrews  Bryan^  the  copy  had   it 

spe^U  m  ^^^       Andrew  Bryan.     Erie  was  about  to  show  cause  for  the 

in  the  copy  of  plaintiff  but  was  stopped  by  the  court,  who  asked  what 

summoM         *^®  irregularity  was  ?     It  was  answered  that  the  name 

served  ou  the    on  the  copy  was  not  identical  or  idem  sanans,  and  that 

name  of  ^i»-  ^  Will,  4.  c.  S9.  was  not  complied  with. 

drean  was 

stated  to  be 

Andrew :  Parkb  B. — ^The  writ  of  summons  and  the  distringas 

distringas'  ^^  ^*  Stated  the  defendant  s  name  correctly.    The  qopy 

must  stand,      of  the  writ  of  summons  which  was  served  gave  the 

o*f  the  copf  *^   defendant  all  the  information  which  he  could  require, 

was  not  made  and  could  not  mislead  him.     Service  of  such  a  copy 

of  2  W.  4.        ^^  sufficient  for  the  purposes  of  obtaining  a  distringas. 

c.  39.,  but        The  serrice  of  the  copy  was  not  made  under  sect  4. 

according  to  ,  , 

the  practice  of  of  2  Will.  4.  c.  39.,  which  directs  the  copy  of  a  capias 

the  court : 

Held,  also, 

that  the  distrinsas  bein^  **  in  a  plea  of  trespaa^oo  the  case  oo  promiBat^*'  will  boI  he 

set  aside,  though  the  wnt  of  summons  was  **  in  an  action  on  promises.** 
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to  be  delivered  to  a  party,  but  acoording  to  the  pvae*       I8S4. 

tice  of  the  court  relating  to  serTiceable  process.  v^^-v^^i/ 

Pruos 

Aldbrson  B. — The  practice  x>f  the  court  is,  to  leave      BaTANv. 
A  copy  of  a  writ  of  summons  at  the  defendant's  resi- 
dteaoe.    Now  it  is  one  thing  not  to  comply  with  the 
practice,  and  another  to  do  a  thing  contrary  to  the  act. 

It  being  urged  that  the  writ  of  summons  was  '^  in  an 
action  on  promises/'  and  the  distringas  '^  in  a  plea  of 
trespass  on  the  case  on  promises,"  the  court  refused  to 
entertain  the  objection,  the  respective  forms  in  the 
schedule  of  2  Will.  4.  c.  39*  having  been  followed,  and 
discharged  the  rule  with  costs. 


Primrose  cigainst  Bradley. 


T^HE  plaintifi^  a  London  attorney,  sent  a  writ  in  a  The  plaintifl; 

letter  by  post  to  Paine,  an  attorney  at  Dover,  who  *  ^^^^  ^t- 
ft  iivi.-rN  torney,  sent  a 

was  deputy  constable  (or  bodar)  of  Dover  castle,  with  writ  m  a  letter 

directions  to  get  the  same  executed.    The  master  J^torney^ho 
allowed  him  on  taxation  4$.  for  the  warrant,  and  6$.  SeZ.  was  also  de- 
fer attending  for  it  and  instructing  the  officer.    Man-^  ble  or^bodar 
^el  obtained  a  rule  to  review  the  taxation,  and  return  o^  Bcroer  cas- 
the  money,  on  the  ground  that  the  charges  allowed  getiiexe-^ 
exceeded  those  given  by  23  H.  6.  c.  9.,  and  also  that  ^f^^'  ^"^ . 

Paine  acted  as  under-sheriff.  taxed  the  bUl 

of  the  latter. 
The  master 
Channell  showed  cause.     It  is  not  clear  that  Paine  having  allow- 

is  an  "  officer"  within  23  H.  6.  c.  9.;  but  at  all  events  SnJjin^'and 
his  charges  are  not  made  in  that  character,  but  as  6s.  8J.  for  at- 

special  agent  of  the  plaintiff,  so  that  they  are  not  only  it andmsTruct- 

in^  the  officer 
to  execute  it,  the  Court  affirmed  the  taxation,  though  the  fees  were  above  those  allowed 
bj  S3  H.  6.  c.  9. 
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18S4.  recoTemble  by  action,  but  being  those  nsoallj  paid 
and  allowed  on  taxation,  were  properly  allowed  to 
Paine  in  this  case.  Townsend  y.  Carpenter  (a),  and 
Faster  v.  Blakelock  (b). 

Mansel  contrd,  relied  on  Dew  t.  Parsons  (c). 

Lord  Lyndhurst  C.  B. — That  was  a  simple  case. 
A  sheriff  claimed  aa  of  right  a  larger  fee  for  his  woi^ 
and  labour  on  a  warrant  issued  by  him  in  the  execu- 
tion of  his  office,  in  a  cause  in  which  the  defendant  was 
attorney,  than  he  was  entitled  to  by  23  i7.  6.  c  9.,  and 
the  court  held  that  the  defendant  might  maintain  an 
actfon  for  the  overplus  as  for  money  had  and  receired^or 
might  set  it  off  in  an  action  against  him  by  the  sheriff. 
But  to  bring  the  sheriff  or  his  officer  within  the  act, 
there  must  not  be  imposed  on  him  any  other  duties 
beyond  those  to  which  he  is  liable  in  his  official  capa- 
city. This  plaintiff  has  by  his  own  acts,  in  the  mode 
of  delivering  the  warrant,  ti^en  this  officer  out  of  the 
strict  letter  of  the  statute,  whilst  by  taxing  his  biO  he 
recognieed  him  as  his  agent,  and  not  as  an  officer  only. 
The  rule,  therefore,  should  be  discharged,  and  the 
plaintiff  left  to  any  other  remedy  he  may  have  under 
23-Br.6. 

Parke  B. — The  process  was  sent  to  Paine  in  a 
letter,  so  that  besides  the  postage,  which  may  have 
been  separately  allowed,  he  had  the  trouble  of  reading 
it  and  acting  on  its  instructions.  If  the  charges  are 
made  by  Paine  as  an  officer  of  the  constable  of  Dover 
castle,  we  cannot  deal  with  it  by  taxing  it  as  an  attor- 
ney's bill,  according  to  this  motion. 

(a)  1  Ryi.  &  M.  314,  18f5.  (6)  5  B.  &  Cr.  SSS,  (I8f6.) 

(c)  fB.&Altl.  569,(1819.) 
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AiiDERsoN  B. — Wa  were  caDed  on  to  review  this  I8S4. 
taxation,  on  the  ground  that  it  was  the  biO,  not  of  an 
attorney,  but  of  a  sheriflTs  officer*  Were  that  so  in 
fact,  we  could  not  deal  with  it,  nor  could  it  have  been 
referred  to  taxation  except  ad  an  attorney's  bill.  Paifie 
is  in  the  first  instance  treated  as  an  agent,  and  it  is 
then  sought  to  turn  round  and  treat  him  as  an  officer 
within  £S  J?.  6. 

Rule  discharged  with  costs. 


Wilson  and  Another  against  Kino. 


T' 


^HIS  cause  had  been  referred  to  a  barrister  to  make  Whereacaase 
his  certificate.    He  certified  that  a  verdict  should  iSter  tith* 
be  entered  for  the  plaintiffs  for  a  sum  named.     Hum-  power  to  cer- 
frej/  obtained  a  rule  to  set  aside  the  certificate  and  certificate  can- 
verdict  as  being  against  law.    He  sought  to  distinguish  "?'**«  ^«' 
a  certificate  firom  an  award,  on  the  ground  that  the  ground  that 
arbitrator  cannot  state  facts  for  the  opinion  of  the  court  j^e^^jJJ!^^ 
on  the  former ;  contending  that  objections  might  there-      Quare,  if  an 
fore  betaken  to  one,  which  could  not  be  available  against  fL  only'sachl 

the  other,  limited  power, 

may  deliver  in 
with  his  certi- 
Whitehurst  in  support  of  the  certificate  showed  cause,  ficate  a  writr 

One  ground  of  this  motion  is,  that  an  unstamped  g^^iSiKfiicts 
paper  offered  in  evidence  was  rejected  by  the  arbitra-  proved  before 

tor.     [Alderson  B.  Is  that  an  objection  to  the  award?]  ^aiw  a'quU- 

tion  of  law  for 
^  «««  .«.i«  «  ^thc  opinion  of 

Parke  B.-^I  consider  it  to  have  been  long  ago  set-  the  court? 

tied  by  the  case  of  Campbell  v.  Twemlow  (a),  that  the 

parties  who  submit  to  the  award  of  an  arbitrator  are 

bound  by  his  opinion^  both  as  to  law  and  fact  (ft).    No 

(a)  1  Price,  81.  (6)  S.  P.  Ptrriman  v.  Steggall,  9  Bing.  681. 


Kino. 
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I8S4.       objection  appears  on  the  iace  of  this  certificate.    If 
^'^^^'^^      the  limited  power  of  such  an  arbitrator  prevents  Urn 

WiLSOK 

and  Another  ^™  Stating  a  point  of  kw  as  he  could  have  done,  had 
the  reference  empowered  him  to  make  an  awaid,  that 
only  proves  that  the  parties  have  themselves  selected 
a  mode  of  reference  which  may  or  may  not  be  fiahle  t» 
that  inconvenience. 

BoLLAVD  B.  concurred. 

Aldersok  B. — In  Holmes  v.  Hlggins  (a),  the  aibi- 
trator  delivered  a  written  paper  with  his  award,  in  oida 
to  raise  a  point  of  law  for  the  opinion  of  the  court,  and 
the  court  set  aside  the  award  upon  the  ftcta  stated  in 
that  paper. 

Gurnet  B.  concurred. 

Rule  discharged  with  costs  (Jfcgr  1.)  (Jb) 

(«)  1  B.  &  Cr.  81.  It  pcobably  wms  not  one  oT  the  tern  of  thai  rrfer- 
cnoe  that  the  arbitntor  should  be  at  libertj  to  state  raets  in  hb  awwd  kt 
the  opinion  of  the  court  in  point  of  Uw. 

(i)  In  Wad9  V.  Ma/iMs,  which  was  beard  on  May  6.  and  which  vat 
a  refefenoe  uaihr  in  its  circnmstances,  Godmtk  had  obtained  a  siaiiv 
rale,  on  the  groond  of  the  arbitrator,  a  barrister,  having  made  an  avafd 
against  bw  and  hict. 

Taj^anrd  Seijt«  and  Graafcs  showed  canse. 

Gtimm  ascd  the  saoM  aigument  against  the  certificate  as  in  the  last  ease. 
.  The  Coart  alladcd  to  Ompbdl  t.  Twemtm,  and  having  menticHKd  thtir 
late  dedsioo  in  Wilsam  ▼.  King,  discharged  the  rule  with  costs ;  Aidaw  B> 
adding,  that  the  court  in  ITiliiii  v.  JTiag  held  the  certificate  to  be  for  this 
purpose  an  award ;  and  that  had  the  arhitrator  wished  for  the  opinion  of  the 
ooarttbeB^ht  laiTe  staled  thefiM3lB,in  order  to  obtain  H. 
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1834. 

PosTAN  against  Masser. 

A  SSUMPSIT.    The  declaration  was  framed  before  The  London 
the  new  rules  of  Hil.  1834,  and  contained  special  quesL^actT 

comits  for  not  delivering  goods  according  to  agreement,  conferjurisdic- 
^  •       -  ,        1 1         1  j»  •        tion  over  liqui- 

for  not  accounting  for  goods  sold,  and  for  not  returning  j,^ted  de- 

goods  unsold.    The   plaintiff  had  a  general   verdict,  "?""^f'  . 

subject  to  a  reference  to  a  barrister,  who  certified  are  special 

generally,  that  a  verdict  should  be  entered  for  the  *^"°'*:„^' 
^  ' '  not  in  cases 

plaintiff  for  5?.,  without  restraining  the  verdict  to  any  where  unliqoi- 
particular  count.    Peter sdorff  obtained  a  rule  to  enter  ^^l  souX^fo* 
a  suggestion  on  the   London  court  of  requests  act,  be  recovered ; 
39  &  40  6r.  S.  c.  civ.  in  order  to  deprive  the  plaintiff  count  for  not 
of  costs,  or  to  stay  proceedings  on  payment  of  5L  returning 

Bompas  showed  for  cause  that  the  acts  S  J.  I.e.  15., 
14  G.  2.  c.  10.,  and  39  &  40  G.  3.  c.  civ,  applied  only 
to  suits  for  debts  not  exceeding  5Z.,  and  not  to  actions 
of  special  assumpsit  for  unliquidated  damages.  Jonas 
V.  Chreening  {a). 

Petersdorff  in  support  of  the  rule.  The  argument 
on  the  other  side  would  confine  the  jurisdiction  of  the 
London  court  of  requests  to  indebitatus  assumpsit. 
But  nothing  in  the  acts  excludes  from  their  beneficial 
operation,  actions  where  special  counts  are  used. 
Were  it  otherwise,  actions  on  bills  would  be  excluded. 
In  Sandby  v.  Miller  (&),  it  was  held  that  these  acts 
applied  where  the  plaintiff  recovered  less  than  51,  on  a 
count  in  assumpsit  on  a  quantum  valebant.  Here  the 
counts,  though  special  in  form,  amount  to  little  more 
than  the  common  count  for  the  value  of  goods.  Jonas 
V.  Greening  was  anaetion  on  the  case  for  non-delivery 

(a)  5  T.  R.  5f9,  and  tee  Tidd,  9  ed.  954.  (6)  5  East,  194. 


CASES  IN  EASTER  and  TRINITY  TERMS 

of  goods  according  to  a  contracti  and  not  to  Tecorer 
the  yalae  of  the  goods.  The  damage  which  there 
accrued  from  non-peifonnanoe  of  the  contract  made, 
depended  on  an  uncertain  event.  So  here  the  refer- 
ence showed  the  subject-matter  of  suit  was  rather 
of  arithmetical  calcuktion,  than  of  uncertain 


Parke  B.  {2  May.) — I  think  that  the  jurisdictioa  of 
the  Zandan  court  of  requests  is  not  confined  to  actions 
of  debt  or  indebitatus  assumpsit,  but  extends  to  Bqui- 
*  dated  demands.  In  this  case  the  count  for  not  ac- 
counting for  goods  sold,  might  be  such  a  Kquidated 
demand.  But  there  is  also  a  count  for  not  retuming 
goods  unsold,  which  cannot  be  so  considered.  As  the 
arbitrator  has  certified  that  a  verdict  should  be  enteml 
generally  for  the  plaintiff,  it  must  be  taken  that 
part  of  the  damages  was  given  on  that  count  as 
well  as  the  others.  Had  the  defendant  procured  the 
arbitrator  to  confine  his  award  to  those  counts  in 
which  the  demand  was  liquidated,  the  result  m^ht 
have  been  different. 


The  other  Barons  concurring, 


Rule  discharged^  the  costs  to  be  costs 
in  the  cause. 


Grange  against  Shoppee. 


A  T  the  trial  before  one  of  the  secondaries  of  Lomdim 
under  a  writ  of  trial,  pursuant  to  3  &  4  WiO.  4. 


Motions  for 

new  trials 

afrer  writs 

of  trial  ander  3  &  4  WUL  4.  c.  49.  s.  17.,  should  be  made  on  an  affidavit,  verifying 

the  notes  of  the  pre^ding  jadge  annexed  thereto,  to  be  hb  notes,  wichcMU  fiiraer 

affidavits. 
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c.  42.  6.  17.^  the  defendant  had  a  verdict,  which  1834. 
^TJkesiger  now  moved  to  set  aside,  and  to  enter  a  verdict 
for  the  plaintiff  for  5/.  or  for  a  new  trial.  The 
seoondary  had  given  leave  to  move  to  enter  a  verdict, 
miul  gave  his  certificate  to  delay  execution  till  the 
plakitiff  could  apply  to  the  court.  Affidavits  of  what 
took  place  at  the  trial  were  produced,  as  were  also  the 
secondary's  notes,  but  the  latter  were  not  verified  by 
affidavit. 

Lord  Lyvdhurst  C.  B,  {Aprii  16.) — The  judges 
yesterday  settled  that  applications  of  tins  kind,  conse- 
quent on  trials  before  sheriffs  and  other  officers,  under 
writs  of  trial,  should  be  made  on  producing  the  notes 
of  the  presiding  judge,  verified  by  affidavit  to  be  his* 
The  counsel  may  move ;  but  the  rule,  if  granted,  must 
not  be  drawn  up  till  the  secondary's  notes  are  thus 
verified.  The  case  may  then  come  on  as  a  motion, 
without  being  put  into  the  new  trial  paper. 

A  rule  having  been  granted,  was  drawn  up  after  the 
notes  had  been  verified  by  affidavit. 

See  Man^eld  r.  Brearty,  1  Adol.  &  £]1.  R.  347. 


Hbllimos,  Administrator,  against  Stevens. 

"DUSBY  had  obtained  a  rule  for  a  new  trial  after  xbea£Bdavit 

the  defendant  had  obtained  a  verdict  on  a  trial  ▼erifying  the 
*     0  1  n    r       ,  .      ^     .  1       r*it      snerifPs  notes 

before  a  secondary  of  London,  on  a  wnt  of  trial.    The  of  a  trial  had 

officer  had  hesitated  to  draw  it  up,  doubting  whether  ^{?J^^  *  ""^^ 

the  affidavit  sufficiently  authenticated  the  paper  A.  suant  to  3  &  4 

annexed  to  it,  and  purporting  to  be  notes  of  the  trial  ^\i,\^^'^ 

signed  by  the  secondary,  to  be  the  notes  of  that  officer,  ^^b  s^a^e 

It  was  made  by  the  managing  clerk  to  the  defendant's  annexed  coa^ 

attorney,  and  stated  that  the  paper  writing  thereto  taiiw^thenotea 

annexed  marked  A.,  purporting  to  be  a  copy  of  the  sheriff  to  the 

court. 
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H£LX.IMG8 

V, 


secondary's  notes^  taken  on  the  said  trial,  was  i 
by  the  deponent  from  the  said  Mr.  J,  the  Btecfodaxj^ 
who  acknowledged  that  the  signature  /*  J.  to  die 
Stevens,  paper  writing  thereunto  annexed,  was  his  the  said  Mr. 
J.'b  signature*  It  then  proceeded  to  state  that  the 
deponent  could  not  swear  that  such  paper  wiitiiig  y 
true  copy  of  the  notes  so  taken  on  the  trial, 
his  objections  made  at  the  trial  were  not  stated  &<:• 

Lord  Ltndhurst  C.  B.  (S3  April.) — The  rule  mmt 
be  drawn  up,  for  the  first  part  of  the  affidavit  is  sufll- 
cient,  and  the  latter  part  is  merely  surplusage.  The 
party  was  not  bound  to  swear  that  the  copy  of  the 
notes  received  from  the  secondary  was  a  correct  copy 
of  those  taken  by  him  at  the  trial,  but  merely  that  the 
paper  annexed  contained  the  notes  transmitted  by  him 
to  this  court. 

Rule  drawn  up  accordingly  {a)^ 

(a)  See  anU,  t70. 


Fowler  against  Hendon. 


Ifa  notice  of     A  S  SUMPS  IT  on  a  bill  of  exchange,   by  indorsee 

dishonour  is     -^^  against  indorser.     At  the  trial  at  the  sittiain  in 
sent  by  post  on  ®  ^ 

the  day  on       Haster  term,  it  appeared  that  the  notice  of  non-payment 

t'J^'i^oS^to''!!!^  ofthebiUoughttohavebeengivenontheTth  November 


ceive  it,  the     by  the  plaintiff  to  the  defendant,  both  residing 
vendor  to         ^^  limits  of  the  twopenny  post.    The  plaintiff  proved  a 

prove  affirraa-  letter  containing  the  notice  to  have  been  pat  into  a 

lively,  that  the  «.,,,.*  ,  , 

letter  was  put  twopenny  post  office  by  daylight  on  that  day,  and 

in  in  time  to      ^j^j^j^^  ^f^^^  jj^^        ^y^^^k  ^„ j^  ^^  ^j^^  o'clock.      The 
reach  tne  par- 
ty that  day      judge  lefl  it  to  the  jury  to  say  whether  there  waaaot 

thecouR^^or    I'e^on&hle  evidence  that  the  notice  came  to  the  de- 
the  post.         fendant*s  hands  on  the  7th.     The  plaintiff  had  a 
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diet  on  a  plea  of  the  statute  of  limitatioDs.  Mansel 
mored  for  a  new  trial,  and  cited  Smith  ▼.  Hallett  (a). 
[Liord  Lyndhurst  C.  B.  The  plaintiff  should  have 
proved  that  the  notice  was  put  in  at  such  an  office 
hoiu%  that  in  the  ordinary  course  of  the  post  a  letter 
would  reach  the  address  on  the  7th.]  A  rule  having 
been  granted, 

Chilton  showed  cause. 

Parke  B.  (IS  June.) — ^We  think  there  must  be  a 
new  trial,  and  that  the  learned  judge's  direction  was 
wrong.  The  plaintiff  was  bound  to  prove  the  letter  to 
have  been  put  in  in  time  to  have  been  delivered  the 
same  night.  No  evidence  was  given  of  the  course  of 
the  post,  or  where  the  letter  was  put  in.  Had  it  been 
put  in  in  the  general  twopenny-post  office,  it  might 
have  been  put  in  in  time ;  but  if  elsewhere,  the  con- 
trary. The  burthen  of  that  affirmative  proof  was  on 
the  plaintiff.    The  other  barons  concurring. 

Rule  absolute. 

(a)  2  Campb.  tOS. 


Hewitt  agcAmt  W.  Melton. 

^ASE.    The  first  count  stated,  for  that  whereas  The  attorney 
the  plaintiff  heretofore  8cc.,  before  the  barons  of  ||„''j*^^o^'^i 

in  custody  on 
final  prooeaa,  obtained  the  consent  of  the  plaintiff's  attorney  not  to  charge  bim  in 
eiecuticiD  in  the  term  in  which  that  step  ought  to  have  been  taken,  on  the  false  re^ 
presentation  that  he  had  the  defendant's  authority  and  consent  to  take  no  advan- 
tage of  bis  HOC  being  charged  in  execution  till  the  next  term.  The  defendant's 
attorne?  signed  an  undertaking  to  that  effect,  which,  however,  did  not  state  that  the 
proceedings  were  stayed  at  the  defendant's  request,  pursuant  to  Keg,  Gen.  of  this 
court,  BU,  96  &  27  G.  9.  The  defendant  was  not  charged  in  execution  till  the 
nest  term,  and  was  afterwards  discharged  on  the  ground  of  the  above  omission  in 
the  utiderufciDg.  An  acuon  having  been  brought  b^  the  plaintiff  against  the  de- 
fendant's attorney  for  damages  accruing  from  the  deieodant's  discharge  by  the  false 
rcfpre^ntation  of  the  defendant,  it  was  held  that  it  could  not  be  maintained,  for  tha 
danrage  laid  arose  from  the  informality  of  the  undertaking. 
VOL.  IV.  3  X 
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1831.  his  majeaty'fl  Exchequer  at  WestmiMster,  in  a  eertab 
action  then  depending  in  the  said  court  at  the  suk  of 
the  plaintiff  against  one  71  B.  Mekmi,  recovercd 
against  the  said  T.  B.  M.  ajndgment  for  a  certain  sob 
of  moneys  to  wit^  the  sum  of  1000/.  Sat  damages  sai 
costs,  as  by  the  said  judgment  recovered  ib.  die  nid 
court  of  our  said  lord  the  king  before  the  barons  &c  moK 
fully  appears,  and  which  said  judgment,  before  and  at 
the  time  of  committing  the  grievances  by  the  defendant 
hereinafter  next  mentioned,  was  and  still  is  in  fuD  face 
&c»:  And  whereas,  after  the  recovering  the  jodgment 
aforesaid,  and  whilst  the  same  was  in  fall  force  &&,  to 
wit,  on  &c.,  in  Michaelmas  term  in  the  third  year  &c 
the  said  T.  B.  M.  was  rendered  to  the  custody  of  tbe 
warden  of  his  majesty's  prison  of  the  FUet,  in  discbarge 
of  his  bail  at  the  suit  of  the  phuntiff  in  the  said  suit  id 
the  said  court  of  Exchequer,  and  at  the  timeof  cobd- 
mitting  the  grievances  by  the  defendant  in  this  suit,  ai 
hereinainier  next  mentioned,  was  a  prisoner  in  the  cus* 
tody  of  the  said  warden  of  his  majesty's  prison  of  tbe 
Fleets  at  the  suit  of  the  plaintiff  in  the  said  suit  in  thii 
said  court  of  Exchequer,  and  the  said  T.B.  M.  having 
been  so  rendered  to  and  so  being  a  prisoner  in  tbe  cus- 
tody of  the  said  warden  of  bis  majesty's  prison  of  the 
Fleet  aforesaid,  it  became  and  was  essential  and  ne- 
cessary, by  and  according  to  the  course  and  practice 
of  bis  majesty's  said  court  of  Exchequer,  for  tbe  plain- 
tiff to  cause  the  said  T.  B.  M.  to  be  duly  charged  opon 
the  said  judgment  before  the  expiradon  of  a  certain 
time,  to  wit,  before  the  end  and  expiration  of  HUfvry 
term  then  next  ensuing,  to  wit,  Hilary  term  in  the  third 
year  aforesaid,  and  the  plaintiff  by  R.  JET.  who  was  then 
and  there  his  attorney  in  the  said  suit  in  the  said 
court  of  Exchequer,  was  minded  and  desirous  and  «tf 
about  so  to  duly  cl^rge,  and  but  for  false,  fraudolent 
and  deceitful  representations  of  the  said  defendnt. 
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hereinafter  mentioned^  would  have  so  duly  charged  the        1834. 
said  jT.  B.  M.  in  execution  at  the  suit  of  him  the  plain- 
tiff upon  the  said  judgment ;  of  all  which  premises  the 
said  defendant,  before  the  committing  the  grievances 
hereinafter  next  mentioned,  had  notice :  And  whereas 
afterwards  after  the  recovering  of  the  said  judgment, 
and  whilst  the  same  was  in  full  force,  and  after  the  said 
r.  B.  M.  had  been  so  rendered  to  and  whilst  he  was  a 
prisoner  in  the  custody  of  the  said  warden  of  his  said 
majesty's  prison  of  the  Fleet  as  aforesaid,  and  whilst  th^ 
plaintiff  was  so  about  to  charge  the  said  T.B.  M.  in 
execution  of  the  said  judgment,  and  before  the  expira- 
tion of  the  necessary  time  for  so  doing,  and  before  the 
expiration  of  the  said  Hilary  term  in  the  third  year 
aforesaid,  to  wit,  on  the  36th  January  1833,  the  said 
25th  January  1833  aforesaid  then  and  there  being  a 
day  in  and  before  the  end  and  expiration  of  the  said 
Hilary  term  in  the  third  year  aforesaid,   the  said  de- 
fendant then  being  one  of  the  attornies  of  his  said  ma- 
jesty's court  of  Exchequer,  and  also  the  attorney  of  and 
for  the  said  T.  B.  M.  in  the  said  suit,  applied  to  and 
requested  the  said  R.  H.  as  being  the  attorney  of  and 
for  him  the  said  J.  Hewitt  the  plaintiff  in  the  said  suit, 
and  also  the  plaintiff  in  this  suit,  for  the  said  J,  Hewitt 
not  to  charge,  and  that  he  would  not  charge  the  said 
T,  B.  M.  in  execution  in  the  said  then  Hilary  term  in 
the  third  year  aforesaid,  nor  until  the  then  next  Easter 
term:  and  the  plaintiff  further  says,  that  the  said  de- 
fendant contriving  and  fraudulently  wickedly  and  de- 
ceitfully intending  to  deprive  the  plaintiff  of  the  benefit 
and  fruits  of  his  said  judgment  against  the  said  T.  B.M, 
and  the  means  of  recovering  and  enforcing  the  payment 
of  the  said  damages  and  costs  so  recovered  by  the 
plaintiff  against  the  said  T.  B.  M.  by  the  said  judgment 
as  aforesaid,  then  and  there,  to  wit/  on  the  25th  Ja- 
3x  2 
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1834.  nuary  ISS3,  falsely,  frAilduIendy,  wickedly  and  deoek* 
fully  represented,  pretended  and  asserted  to  the  said 
iZ.  H.,  so  then  and  there  being  the  attorney  of  and  fcr 
the  plaintiff  in  the  said  suit  in  which  the  plaintiff  liad 
so  recovered  the  said  judgment  as  aforesaid,  and  tliat 
he  the  said  defendant  was  then  and  there  autiiorised 
by  the  said  T.  B.  M.  to  make  such  application  and  re* 
quest  to  the  said  12.  H.^  so  then  and  there  being  attor- 
ney of  and  for  the  plaintiff  in  the  said  last-mendoned 
suit,  and  that  he  the  said  W.  M.  was  then  and  there 
authorized  by  the  said  71  B.  M.  to  sign  and  deliTer  to 
the  said  R.  H.  so  then  and  there  being  attorney  of  and 
for  the  plaintiff  in  the  said  last^mentioned  suit,  a  cer- 
tain undertaking  in  writing,  then  and  there  signed  and 
delivered  by  the  said  defendant  as  the  attorney  of  and 
for  the  said  T.  B.  M.  in  the  said  last-mentioned  siut  to 
the  said  JR.  H.  as  attorney  of  and  for  the  pUintiirin 
the  said  last-mentioned  suit^  whereby  he  the  siud  W.M, 
so  being  attorney  of  and  for  the  said  T.  B^  M.  in  die 
said  suit,  consented  that  the  plaintiff  should  have  until 
the  then  next  Easter  term  to  charge  the  said  71 B.  M. 
in  execution  at  the  suit  of  the  plaintiff  upon  tlie  said 
last-mentioned  judgment,  and  to  take  no  advantage  of 
his  the  said  T.  B.  M.  not  being  charged  in  the  said 
Hilary  term,  it  being  then  and  there  agreed  that  the 
said  plaintiff  should  have  until  the  then  next  JE!a$ter 
term  to  do  it  in,  meaning  to  charge  the  said  71  B.  M.  in 
execution  upon  the  said  judgment;  and  the  pbuntiff 
further  says,  that  thereupon  the  said  R.  H.  so  then 
and  there  being  the  attorney  of  and  for  the  pkintiff  in 
the  said  suit,  confiding  in  the  said  assertions  and  repre- 
sentations of  the  said  W.  Af.,  and  believing  the  same 
to  be  true,  and  not  knowing  to  the  contrary  thereof 
did  then  and  there  take  and  accept  the  said  consent 
and  undertaking  in  writing,  and  did  forbear  and  €»rait 
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to  charge  the  said  T.  B.  M.  in  execution  at  the  suit  of       1834. 
the  pkdntiffupon  the  said  judgment,  on  or  before  the 
end  or  expiration  of  the  said  HUary  term  in  the  third 
year  aforesaidy  or  within  a  due  and  proper  time  in  that 
behalf,  as  he  could  and  might  and  otherwise  would 
have    done,  whereas  in  truth  and  in   fact  the   said 
71  J3.  ilf.  was  not  at  the  time  he  made  such  application 
and  request  as  aforesaid  to  the  said  R.  H.  so  being  the 
attorney  of  and  for  the  said  plaintiff  in  the  said  suit, 
and  made  such  assertions  and  representations  to  the 
said  R.  H.f  or  afterwards,  authorized  or  empowered  by 
the  said   T.  B.  M.  to  make  such  request  and  applica* 
tion :  And  whereas  in  truth  and  in  fact  the  said  W.  M. 
was  not,  at  the  time  he  so  signed  and  delivered  to  the 
said  jR.  H.  so  being  attorney  of  and  for  the  plaintiff 
in  the  said  suit  as  aforesaid,  the  said  undertaking  or 
consent  in  writing  as  aforesaid,  and  made  such  asser- 
tion and  representation  in  that  behalf  as  aforesaid,  or 
afterwards,  authorized   or    empowered    by  the    said 
T.  B.  M.  to  sign  or  deliver  the  same  to  the  said  R.  H. 
so  being  the  attorney  of  and  for  the  plaintiff  in  the 
suit  aforesaid,  or  to  the  plaintiff  in  the  suit  aforesaid, 
or  to  give  any  other  valid  or  sufficient  undertaking  for 
the  plaintiff  to  have  until  the  said  then  next  Easter 
term  to  charge  the  said  T.  B.  M.  in  execution   upon 
the   said  judgment,  and  to  take  no  advantjage  of  the 
said  T.  B.  M.  not  being  charged  in  execution  the  ^aid 
then  Hilary  term :  And  the  plaintiff  further  says,  that 
the  said  T.  fi.  M.  took  advantage  of  the  plaintiff  not 
having  charged  or  caused  him  the  said  T.  B.  M.  to  be 
charged  in  execution  upon  the  said  judgment  before 
the  end  and  expiration  of  the  said  Hilary  term,  and 
afterwards,  to  wit,  on  the  17th  of  April  in  Easter  term, 
in  the  tlnrd  year  aforesaid,  made,  and  caused  to  be 
made,  application  to  the  said  court  of  Exchequer  to  be 
discharged  out  of  custody  at  the  suit  of  the  plaintiff  in 


Hewitt 

V. 


1008  CASES  IN  EASTER  and  TRINITY  TERMS 

18S4.  the  said  suit,  for  and  by  reason  of  the  said  pkmtiff  m 
the  said  suit  not  having  charged,  or  caused  to  be 
charged;  him  the  said  T.  jB.  AT.,  in  execution  upoD  the 
Melton,  said  judgment^  before  the  end  and  expiratioD  of  the 
said  then  last  Hilary  term,  as  according  to  the  course 
and  practice  of  the  said  court  he  ought  to  have  dooe, 
and  the  said  T,  B,  M.  was,  upon  and  in  conaequoioe 
of  such  application,  afterwards,  to  wit,  on  the  8d  of 
May  in  the  BBxnQEaster  temi,in  the  third  year  aforesaid, 
by  and  in  pursuance  of  a  certain  rule  or  order  of  the 
said  court,  made  in  the  said  court  on  2d  May  in 
Easter  term,  in  the  third  year  aforesaid,  dischargel 
out  of  custody  of  the  said  warden  of  the  Fleet  at  the 
suit  of  the  plaintiff,  not  having  charged,  or  caused  to 
be  charged,  the  said  T,  B.  A/,  in  execution  upon  the 
said  judgment  within  the  said  time  in  that  behalf 
aforesaid,  and  which  the  said  12.  H.  so  being  attor* 
ney  of  and  for  the  plaintiff  in  the  said  suit,  forbore 
and  omitted  to  do,  by,  from,  and  in  consequence  of  the 
said  false,  fraudulent  and  deceitful  representations  and 
assertions  of  the  said  defendant,  and  the  belief  snd 
confidence  of  him  the  said  R.  H.  in  the  same,  and  by 
means  of  the  premises  the  plaintiff  lost  all  benefit  and 
advantage  of  and  from  the  said  judgment  so  recovered 
by  him  against  the  said  T,  B.  M.  as  aforesaid,  and  the 
means  of  obtaining  or  recovering  payment  or  satisfac- 
tion for  the  damages  and  costs  aforesaid,  or  any  part 
thereof,  to  wit,  in  the  county  aforesaid.  The  geoenl 
issue  was  pleaded  before  the  rules  of  Hil.  4  W.  4.  caine 
into  operation.  - 

At  the  trial  at  the  Middlesex  sittings  in  Trinity  term 
1834,  it  appeared  that  the  defendant  acted  as  the  at- 
torney of  T.  B.  Melton,  his  father,  who  was  imprisoned 
in  the  Fleet  on  final  process  at  suit  of  the  plaintiC 


V, 
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and  would  have  been  sapersedaUe  if  not  charged  in        1834. 
execution  in  Hilary  term  1883(a).     On  the  S5tb  t/ifl^- 
nt<ary,  the  defendant  being  at  the  oflSoe  of  theplaintiff*8 
attorney,  saw  there  a  habeas  corpus  which  had  been     MttroH 
got  ready  in  order  to  bring  up  T.  B.  Melton  to  be  so 
charged.     Defendant  told  the  plaintiff's  attorney  that 
that  course  would  expose  his  father  and  bring  in  de^^ 
tainers,  and  begged  that  he  would  not  charge  him  till 
Easter  term.    The  plaintiff's  attorney  agreed  to  do  so^ 
if  he  could  procure  his  father's  consent  not  to  take  any 
advantage  on  that  account.     The  defendant  then  left 
the  office^  as  he  said,  to  see  his  father  on  the  subject. 
He  afterwards  returned  there,  representing  that  he  had 
his  father's  consent  and  authority,  and  immediately, 
before  quitting  the  oflSce,  wrote  out  the  following  me- 
morandum and  consent :  —  ''  Exchequer    of  Pleas, 
Hewitt  ▼.  Melton.    I  hereby  consent  that  the  plaintiff 
shaU  have  till  next  term  to  charge  the  defendant  in 
execution^  and  to  take  no  advantage  of  his  not  being 
charged  in  execution  this  term,  it  being  agreed  that 
the  plaintiff  shall  have  until  next  Easter  term  to  do  it 
in.   W,  Melton^  defendant's  attorney.  Janvary  25, 1 833." 
T.  B,  M.  was  not  charged  in  execution  in  Hilary  term, 
but  afterwards  applied  to  a  judge  at  chambers  for  his 
discharge*    The  case  was  adjourned  for  the  considera- 
tion   of  the  court,  who,   in  Easter  term    1833,  dis* 
charged  the  prisoner,  on  the  ground  that  the  above 
consent  did  not  state  that  proceedings  were  stayed  at 
the  request  of  the  defendant  in  the  suit,  according  to 
Reg.  Gen.  of  this  court,  Hil.  26  &  27  Geo.  2.  s.  11.  [ante, 
Vol.  I.  App.  No.  I.  p.  xiv.]  (6).    The  affidavits  in  sup- 

(a)  See  as  to  the  proper  time  for  charging  a  defendant  in  execution  in 
the  Exchequer,  Reg.  Tnn.  t6  &  27  Geo.  9.  s.  11.,  amte,  Vol.  I.  Ap- 
pendix, No.  I.  p.  xiv.;  and  in  K.  B.  Reg.  HiL  26  &  V  Geo.  3. ;  Tidd,  9  ed. 
360,  367;  t  Archb.  K.  B.  Prac.  1S4. 

(ft)  See  the  case  reported,  ante.  Vol.  111.  p.  503. 
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18M.       port  of  that  discharge  stated  tiiat  T.  B.  Mdtmt,  d« 

^^^^^     lather,  did  not  know  of  the  undertaking  given  by  the 

9.  son,  and  had  never  given  him  authority  to  enter  in(»  it 

MttToa.      1^  ^p^^  objected  at  the  trial  that  the  injury  oompiained 

of  arose  firom  the  defect  in  the  undertaking,  and  not 

from  the  false  representation  wUch  was  stated  in  As 

declaration  to  have  been   made    by  the  defendant 

Vaughan  B.  reserved  the  point    The  plaintiff  bad  s 

verdict,  and  the  coort  afterwards  granted  a  rnteftra 

nonsuit  or  new  trial. 

Merewether  S^t.  and  Piatt  showed  cause.  The 
gtmind  of  the  discharge  of  T.  B.  Mekm'wnMy  tbathtf 
was  not  charged  in  execution  in  SUdry  term  tSSS. 
Now  the  reason  that  he  was  not  so  chargM  was  the 
false  representation  of  the  defendant  that  be  had  the 
prisoner's  consent  and  authority  that  such  chaigjing  in 
execution  should  be  postponed  to  the  next  term.  [Ah 
dersan  B.  He  would  have  been  equaUy  entitled  to  his 
discharge  under  the  general  rule,  and  the  plainttf 
wo«dd  have  been  in  the  same  situation  if  the  defendant's 
statement,  that  his  father  had  given  his  consent  to  waive 
that  right,  was  true.]  The  plaintiff's  attorney  swore 
that  he  should  have  charged  T.  B.  Melton^  had  it  not 
been  for  the  false  representation  of  the  defendant 
That  misrepresentation  then,  and  not  the  incorrectness 
of  the  undertaking,  occasioned  the  loss  of  the  body* 
[Lord  Lyndhurst  C.  B.  The  plaintiff's  attorney  says, 
in  substance,  that  he  should  never  have  accepted  any 
undertaking,  correct  or  incorrect,  had  he  not  been 
satisfied  by  the  defendant's  representation  that  T.  B, 
Melton  had  given  him  authority  to  consent.  On  the 
other  hand  it  may  be  urged,  that  as  the  underteddng 
given  was  informal,  the  plaintiff's  attorney  was  in  the 
same  situation  as  if  T.  B.  MeUon  had  given  the  de- 
fendant the  requisite  authority.    The  validity  or  the 
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reverse  of  that  document  is  not  here  in  question ;  the       1834* 
damage  was^  the.  loss  of  the  body.    That  was  occa- 
sioned   by  the  defendant's  deceit^  and  would   have 
equally  happened  had  the  undertatdng  been  correct 
in  Ibrm,  for  T.  jB.  Melton  would  still  have  taken  the 
same  advantage,  rdyiog  on  the  absence  of  his  autho- 
rity to  the  defendant  to  consent  to  the  postponement 
in  qMestion.-    [Lord  Zyndhurst  C.  B.  If  the  attorney's 
repar08et)tation  bound  his  principaly  was  it  not  imma- 
terial to  the  plaintiff's  attorney  whether  that  represen- 
tation was  true  or  false?    And  if  so,  then  the  injury 
arose  not irom  the  falsehoodvof  the  representation^  but 
bom  tkp  informality  of  Ube  document  in  not  stating  on 
the'  face, of  it,  th^t  the  proceedings  were  staid  at  the 
requeai  'Of  .T.  S*  fiMton  th^  defendant  in  the  suit^  ac- 
cording fo.tbe  rule  of  this  court.    The  misrepresents^ 
tion  af^pears  to  have  been  made  as  to  a  fact  wholly 
immaterial;  and  if  so,  how  can  this  action  be  main-* 
tained  ?     The  decision  of  Hetoitt  v.  T.  B.  Melton  (a), 
the  father  of  this  defendant,  proceeded  on  the  ground 
of  the  legal  insufficiency  of  the  undertaking.]    That 
insufficiency  followed  up  by  fraudulent  misrepresenta- 
tion. 

FoUett  and  Miller,  in  support  of  the  rule,  were 
stopped  by  the  court. 

Lord  Lyndhurst  C.  B.  (^d  May.) — This  being  an. 
action  brought  to  recover  damages  laid  to  have  been  oo- 
camoned  by  the  act  of  the  defendant,  it  is  necessary  that 
the  plaintiffshould  maintain  it  by  showing  that  they  arose 
from  the  cause  stated  in  the  declaration,  viz.  the  false 
representation  of  the  defendant.  Now  as  the  defendant 
was  attorney  to  his  father  in  the  former  action,  hb  act 
in  giving  the  consent  in  question  would  have. equally 

(a)  Ante,  Vol.  III.  p.  503. 
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1834. 
Dixon  agaimt  Nuttax.l. 

ASSUMPSIT  by  payee  against  the  maker  of  the  Where  a  pro- 
^  71      •        .     ^  4.    J     1        J  •  missory  note 

following  instrument^  declared  on  as  a  promissory  ^g,  ^^^^ 

note.  payable  to  D. 

nr  bearer  on 
demand  aU 

•*  I  promise  to  pay  U>  M.A.D.ot  bearer  on  demand,  ^fi'^  ""^ 
162.  at  sightf  by  given  up  clothes  and  papers  &c.  latter  words 

N.NuttaU."      ^iXS 
that  nn  action 
It  was  averred  that  the  defendant  had  sight.    At  maintained 

the  trial  at  the  sittings  in  Hilary  term  no  presentment  J^i^^o"^  P">v- 

^     m  '    t  ft*  1  «      '"R  present- 

of  the  note  was  proved,  nor  did  it  appear  that  the  ment  for  sight. 

defendant  ever  saw  it  after  it  was  made.  For  the 
defendant,  it  was  objected  that  the  instrument  was  not 
a  promissory  note ;  but  Bolland  B.  held  that  the  words 
*'  hy  given  up  clothes  and  papers"  meant  for  value 
received;  and  the  court  afterwards  assented  to  his 
opinion  by  refusing  a  rule  for  a  new  trial  on  that  point. 
The  plaintiff  had  a  verdict  on  the  note,  subject  to  leave 
to  move  for  a  nonsuit  on  the  ground  of  defect  of  evi- 
dence.   A  rule  having  been  obtained  accordingly, 

Milner  showed  cause.  This  instrument  is  in  truth 
not  a  promissory  note  payable  at  sight,  but  on  demand 
only,  and  the  words  ''  at  sight*'  should  be  struck  out  as 
inconsistent  with  its  general  tenor.  The  question 
therefore  whether  three  days'  grace  was  allowable  on 
such  an  instrument  being  expressed  to  be  payable  at 
sight  (a),  does  not  arise  ;  but  if  it  was,  the  days  began 
to  run  from  the  making,  and  more  than  that  time  has 
elapsed  between  the  making  the  note  and  the  bringing 

(a)  See  Chittj  on  Bilis,  5th  ed.  344 ;  Bajley  on  Bills,  4tb  ed.  198, 
n.(5«). 
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after  .daske,  which  caonot  be  contended.    The  words       1894** 
"  oo  deHiand"  might  as  well  be  rejected  as  '*  at  sight.*' 
The  court  here  stopped  him. 


DiZOK 

v. 

NUTTALL. 


Parks  B. — I  take  it  to  be  a  rule  applicable  to  all 
instmmeBtSy  that  ve  ought  not  to  reject  words  in  any 
case  wheve  we  can  give  them  a  meaning.    Now  the 
Bfiemniitg  of  tbi»  note  is  clear  thus  far,  viz.  that  before 
the  xoaker  is  to  be  called  on  to  pay  it,  it  must  be  pre- 
sented for  him  to  see  it.    That  construction  is  not 
meonsiatent  with  the  other  part  of  the  note.    The 
words  *^  on  deanand*'  my  have  the  effect  of  estopping 
llie  party  fiom  the  benefit  of  the  days  of  grace,  but  it 
is  uanecessary  to-deterinine  whether  they  had  that 
effiect  or  not;    for  we  cannot  reject  the  words  ^'  at 
sight/*     .Nor  are  those  words  synonymous  with  "  after 
date,''   for  Bolmes  v.  Kerrism  decides,  that  a  bill 
payable  at  a  certain  number  of  days  after  sight,  is  not 
payable  till  after  presentment  to  the  drawee.    The 
meaning  of  this  note  clearly  is,  that  the  maker  was  not 
to  be  called  on  to  pay  till  after  sight.    The  rule  there- 
fore must  be  discharged. 

BoLLAND  B. — Holmes  v.  Kerrison  ought  to  rule  this 
case. 

ANDERSON  B. — It  was  argued  that  the  sight  of  the 
maker  at  the  time  of  his  signing,  wais  equivalent  to  the 
sight  of  the  acceptor  at  the  time  of  accepting,  and 
therefore  sufficient.  That  position  was  rested  on  the 
rule  that  a  maker  of  a  note  is  in  the  same  situation  as 
the  acceptor  of  a  bill,  but  that  is  a  fallacy  as  applied  to 
this  question.  Holmes  v.  Kerrison  removed  the  only 
douht  I  entertained. 

GuRNEY  B.  concurred. 

Rule  absolute. 
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KNOWLBs/Assignee  of  Wilson  and  Harmer,  Sherifi 
of  London^  against  Stevens. 

In  debt  on  t      T^EBT.    The  deckratkm  was  on  a  baiUxynd  ia  the 

l!^*;'^utcient  ^^^  Plea,  that  befof€  the  suing  ool  of 

defence  to         ^  ^t  of  capias,  TO.  against  the  praicipal  in  the 

^davit^of"^    declaration  mentioned,  there  was  no  affidavit  of  the 

debt  vfu  filed  plaintiff's  caujie  of  action  filed  in  this  court,  as  reqmred 

in  toe  action       ^ 

against  the       by  the  statutes  in  such  case  made  and  provided  (ft). 

ru1inu?i2^'''   Special  demurrer,  stating  for  causes  that  the  matten 

G.  1.  c  29.      pleaded  in  the  said  {dea  as  to  the  sufficieiH^  of  die 

'&M6/f  thatto  affi^vi^  of  the  (daintiff's  caose  of  action,  as  required 

raise  the  ques-  by  the  statutes  in  such  ease  to  be  made  and  filed  in 

a^  whether      this  court,  are  matter  of  law  for  the  decision  of  this 

the  entire  ab-    oourt,  and  not  foT  a  jury,  and  should  not  be  left  to  a 

■ence  of  such 

an  affidavit  u   jury  ;  and  that  the  said  plea  should  have  been  firamed 

a  defence  to     g^  33  (^  bave  referred  the  matters  therein  stated  to  the 

an  action  on  a 

bail-bond,  it     oouTt  I  and  also  for  that  the  said  plea  consists  altogether 

pl^^tl^hat  of  matter  of  law;  and  also  for  that  the  matter  pleaded 
no  such  affi-  in  the  said  plea  by  way  of  defence  cannot  be  so  pleaded; 
tMde.  The  ^^^  ^^  that  the  plea  hath  no  conclusion  whatever 
plea  must  con-  either  to  the  country  or  with  a  verification,  and  has  no 
dude  with  a  t  •   j      •     j 

▼erification  or  proper  conclusion.    Jomoer  m  demurrer, 
to  the  country. 

£rle  in  support  of  the  demurrer.    There  is  no  con* 
elusion  to  the  plea.    (Stopped  by  the  court.) 

Variance  be-  (a)  The  writ  of  capias  was  marked  and  indorsed  Ua  bail  Tor  37/.  at  sait 

twern  writ  and  ^f  fmeh  Kn«wUi  against  two  defendants.  The  declaration  was  bj 
F.  Kmmlat  (stating  him  to  be  assignee  of  WUstm  and  Harmtr)  and  against 
one  defendant  only.  Tbe  coort  refased  to  set  aside  the  declaration  an 
motion  ;  for  though  it  gave  the  plaintiff  a  designation  which  did  not  appear 
in  the  writ,  it  set  up  no  incongmitj  between  them;  and  as  only  a  single 
defendant  was  soed^it  only  narrowed  tbe  effect  of  the  proceas. 
(h)  See  2  Chitty  on  PI.  4Ui  ed.  447,  n.  h,,  and  fofm  of  plea,  vol.  3. 979i 


declaration. 
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Mtms^  in  support  of  the  plea.  First,  tbe  plea  con-  1834. 
tains  matter  which  is  in  substance  an  answer  to  the 
action.  For  the  holding  a  defendant  to  bail  without  an 
affidavit  of  debt  of  the  cause  of  action  first  made  and 
fiJed,  is  contrary  to  12  Geo.  L  c.  29.  bb.  1  andS(a), 
though  ancb  affidavit  need  not  be  alleged  in  a  decla- 
ration  on  a  bail4x)Bdi  (ft).  It  is  aiialogotts  to  that 
fdeaded  by  ba3  to  an  action  on  their  recogwizance  that 
BO  C6I.  ja.  was  dufy  issiued  and  prosecnted  atgaimt  the 
principal  (c). 

Then  as  to  the  form  of  the  plea,  the  matter  put  in 

issue  is  of  fact  whether  there  was  any  affidavit.    As 

tbe  dedaratioa  does  not  set  it  dtui  or  refer  to  it  as  a 

substantive  proposition,  it  was  sufficient'  to  deny  it 

generally  in  the  plea.    Then  the  plea  being  merely 

negative  required  no  verification,  Millner  v.  Crowd' 

all  (d) }  and  die  plaintiff  should  have  replied  duat  there 

was  such  an  affidavit,  setting  it '  out  m  the  replication; 

with  a  prout  patet  per  reeordfim  and  verification; 

Lowe  V.   £ldredie).    Hume  v.   Liv€pmlffe(f}  is  no 

authority  against  tli^  plea,  for  tbe  plea  there  was,  that 

no  proper  affidavit  of  the  alleged  cause  of  action  was 

made  and  filed  of  record  in  the  said  court  before  the 

issuing  the  writ*    That  was  held  bad  on  demurrer,  as 

not  tendering  a  direct  issue  ;  but  Bayley  B.  said,  that 

the  insufficiency  of  the  affidavit  might  be  objected  to 

by  setting  it  out  with  an  allegation  that  there  was  no 

other.     A  prayer  of  judgment  in  a  plea  to  the  whole 

declaration  is  now  irregular  by  Reg.  Gen.  Hil.  4  W.  4. 

No.  9. 

(a)  He  also  cited  4  Awn.  c.  16.  s.  90.,  7  &  8  Geo.  4.  c.  71.  s.  1.,  and  f3 
H.6.C.9. 
{Jti)  Nightingale  v.  WUeoxon,  10  B.  &Cr.  tOi  ;  1  Saund.  296,  nocii. 
(e)  3  Ch.  on  PI.  4lb  ed.  995.  (d)  1  Show.  R.  S38. 

(e)  Ante,  Vol.  111.  «34.  (/)  Ante,  Vol.  III.  «57. 
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18S4.  Lord  Lyndhurst  C.  B.  {May  28th.)— I  un  dedj 

of  opinion  that  this  plea  is  bad,  and  no  answer  to  the 
action.  It  was  not  sufficient  to  aver  Aat  diere  was  no 
affidavit  of  debt  filed;  for  then,  supposing  sneliaii 
affidavit  to  have  been  regularly  swom^  a  mere  aoddentor 
neglect  of  the  officer  to  file  it  might  vitiate  all  the  >rih 
sequent  prooeedbgs.  That  could  never  be  intended: 
on  the  other  point  it  is  clear  that  there  ought  to  hsve 
been  a  conclusion  to  the  plea ;  but  we  are  not  caDed  ca 
to  give  any  opinion  as  to  what  does  not  appear  on  tUi 
record. 

Alderson  B.— The  statute  12  Geo.  I.  c.29.  s.2. 
enacts,  that  if  after  24th  June  1726,  any  writ  or  prooen 
shall  issue  for  the  sum  of  10/.  or  upwards,  and  no  affi- 
davit shall  be  made  as  aforesaid,  (omitting  amd  filed, 
which  appears  in  the  previous  part  of  the  sectioiiy)  the 
plaintiff  shall  not  proceed  to  arrest  the  body»  bat  shal 
proceed  as  in  cases  of  causes  of  action  not  bailable. 
Then  the  defendant  should  have  averred  that  no  affi- 
davit was  made  in  order  to  raise  the  question  on  thv 
act.    The  plea  is  also  bad  forwant  of  a  condusioD. 

Holland  and  Gurmky  Bs.  concurring. 

Judgment  for  plaintiC 
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Strutt  against  Smith. 

ASSUMPSIT.      Indebitatus  count  for  goods  sold.  Asaleofgoodi 
— ^  ,  took  place  on 

Plea:  (before  the  new  rules)  non  assumpsit.     At  terms  of  "7| 

the  trial  at  the  London  sittings  after  Michaelmas  term,  gf'  ^^^^'  .^ 

it  appeared  that  the  plaintifis,  manufacturers  KiDerhy^  at  three 

had  dealt  with  the  defendant  on  the  sale  of.  the  goods  "^t^Jue^ 

in  question,  and  on  one  or  two  former  occasions,  on  cas^  '^  ^ou^ 

terms  set  out  at  the  top  of  a  printed   invoice,   con-  xhe  wAm 

taining  a  list  of  the  various  articles  sold  by  the  plain-  S??"l®™?^ 

tiffs,  thus :  ''  prices  of  cotton  yarns  &c.,  sold  &c« —  been  induced 

7i  per  cent,  discount^  bill  at  three  months ;  10  per  J^l^e^ffroda 

cent,   discount,   cash    in   fotirteen  days.*'     A   list  of  to  defendant, 

the  prices  was  subjoined.     The  plaintiffs  sought  to«  bail  for  the 

show  that  the  circumstances  under  which  the  defend-  "^^^^f  amount 

ant  induced  them  to  sell  him  the  goods  in  question,  fourteen  days, 

amounted  to  fraud  in  him;  it  appeared  that  they  there-  ?"^  declared 

fore  rescinded  the  contract,  arrested  him,  and  declared  assumpsit  for 

in   indebitatus   assumpsit   within    the   fourteen  days.  ^^  L^ 

The  jury  found  that  the  defendant  meant  not  to  avail  found  that  the 

himself  of  the  10  per  cent,  discount,  but  to  take  the  not  intend  to 

longer  credit.     The  plaintiffs  had  a  verdict  for  the  ^J^jJ  ^j?»«"^ 

whole  price  of  the  goods  sold ;    Gurney  B.  reserving  count,  but  in- 

leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  |^ndedtotako 

the  ground  that  the  action  was  prematurely  brought,  credit:— Held, 

and  to  reduce  the  verdict  by  the  amount  of  discount,  if  {^JJ*    in  foraT 

the  court  should  think  the  action  maintainable  at  all.  ez-contractu, 

A  rule  having  been  accordingly  obtained,  turely  brought 

within  the 
fourteen 
Bushy  showed  cause.     The  verdict  cannot  be  re-  days;  though 

duccd  after  the  finding  of  the  jury,  that  the  defendant  hrv7b^n^* 

did  not  intend  to  avail  himself  of  the  discount.     The  brought  within 

material  point  is,  whether  the  action  has  been  brought  res^i^g  thT 

too  soon  ?    Now  the  whole  transaction  in  obtaining  contract  for 

®  fraud. 
VOL.  IV.  3  Y 


Steutt 

V. 
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1834.  tl^e  goods  shortly  before  calling  bis  creditors  together 
was  fraudulent  as  regarded  the  plaintiffs,  and  entitled 
tbem  to  rescind  tbe  contract;  but  tbej  might  also  say, 

Smith.  that  the  plaintiff  had  waived  bis  right  to  credit,  as  the 
purchase  by  him  was  not  bon^  fide  at  tbe  time.  In 
Hogan  tr.  Shee{a),  Lord  Kenyan  said,  that  in  the  cise 
of  goods  sold  on  credit,  if  it  appeared  that  there  had 
been  any  fraud  on  tbe  part  of  tbe  buyer,  though  the 
time  of  credit  was  not  expired,  he  was  of  opinion  tbe 
party  might  consider  the  credit  as  void,  and  proceed 
immediately  for  the  recovery  of  tbe  money.  So  in  ik 
Symons  v.  Minehwich  (&},  Eyre  C.  J.  said,  that  if  an 
action  be  brought  for  goods  sold  within  the  time 
limited  for  credit,  it  cannot  legally  be  supported,  unless 
it  was  not  a  bon^  fide  purchase  at  tbe  time  by  the 
vendee,  for  if  he  meant  to  impose  on  or  defraud  tbe 
vendor  of  his  goods,  the  defence  will  not  avail  Both 
the  above  cases  were  actions  of  indebitatus  assumpsit, 
[Parke  B.  The  plaintiffs'  difficulty  is,  that  if  they 
meant  to  treat  the  case  as  one  in  which  goods  had 
been  obtained  from  tbem  by  fraud,  they  should  hare 
brought  trover.  In  Ferguson  v.  Carrington  (c),  it  was 
held,  that  where  goods  are  purchased  on  credit  by  a 
person  who  is  found  to  bave  fraudulently  intended  at 
tbe  time  of  the  contract  not  to  pay  for  tbem,  the 
vendor  cannot  sue  for  goods  sold  before  tbe  credit 
expired,  though  be  might  have  sued  in  trover  imme- 
diately. That  case  applies,  if  tbe  contract  was  to  pay 
10  per  cent,  short  of  tbe  price  stated,  if  cash  was  paid 
at  fourteen  days,  and  TJ  per  cent,  short  of  it  if  a  bill 
at  three  months  was  given.  Tbe  exact  contract  is  not 
clearly  apparent,  for  it  does  not  appear  what  credit 
was  to  be  given  if  cash  was  not  paid  at  the  end  of 

(a)  f  Etp.  C.  N.  P.  5tS.  (ft)  f  E»i>.  C.  N.  P.  490L 

(c)  9B.&Cr.59. 
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fonrteen  days^  and  no  bill  was  given.  Chvmey  B.  The  1834. 
contract  seems  to  have  been  to  take  off  10  per  cent. 
if  cash  were  paid  in  fourteen  days,  and  7^  per  cent. 
if  paid  by  a  bill  at  three  months.  The  cases  cited  are 
dicta  only.]  Unless  the  court  can  see  that  there  was 
a  distinct  contract  for  a  precise  and  specified  credit, 
the  plaintiffs  might  sue  immediately  for  the  whole 
price. 

Bcfmpas  Serjt.  and  Kelly  supported  the  rule.     This 
action  was  brought  too  soon,  for  this  can  in  no  sense 
be  termed  a  ready-money  transaction.     It  need  not  be 
contended,  that  if  the  defendant  did  not  pay  cash  in 
fourteen  days  or  give  a  bill,  even  if  he  had  no  option 
as  to  the  further  credit,  he  had  at  all  events  fourteen 
days ;  so  that  the  plaintiffs  could  not  sue  before  that 
period  had  expired.     To  a  question  from  Parke  B. 
they  said  that  the  contract  for  credit  which  existed 
when  the  goods  were  sold,  might  be  thus  stated  in 
pleading: — that   in    consideration    of   the    sale    and 
delivery  of  the  goods,  the  defendant  undertook  either 
to  pay  in  cash  in  fourteen  days,  deducting  10  per  cent, 
discount,  or  by  a  bill  at  three  months,  deducting  dis- 
count at  7^  per  cent. ;  or  if  he  did  not  pay  in  either  of 
those  modes,  then  to  pay  the  whole  immediately  on 
failure  to  give  the  bill,  or  according  to  the  course  and 
usage  of  the  trade,  which  would  probably  determine 
the  credit.     But  whatever  might  have  been  the  credit 
stipulated  for,  if  the  bill  was  not  given,  the  defendant 
was  clearly  entitled  to  fotirteen  days  to  elect  whether 
he  would  give  cash  or  take  the  credit  or  not,  and  the 
plaintiff  could  not  sue  in  form  ex  contractu  till  after 
that  period  had  elapsed. 

Parke  B.  (S6  May). — ^The  evidence  of  defendant's 
fraud  gave  the  plaintifls  no  right  to  rescind  the  ex- 
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1834.  press  contract  of  sale  on  credit,  and  Co  sabatitote  ibr 
it  another  implied  contract  of  sale  for  money  to  be 
paid  on  request.  It  might  possibly  have  eotided  them 
to  maintain  trover,  on  the  ground  that  frand  bad 
avoided  the  contract  altogether;  but  in  this  fiynnof 
action  they  adopt  the  contract  as  such  in  all  its  terms, 
and  cannot  be  heard  to  say  that  it  did  not  exist  fcr- 
guson  V.  Carrington  is  a  right  decision  on  that  salqecL 
The  question  then  is,  what  was  the  contract?  That 
is  involved  in  some  obscurity.  The  jury,  however, 
have  found  that  the  defendant  did  not  intend  to  avail 
himself  of  the  10  per  cent,  discount,  but  of  the  option 
to  take  the  further  credit.  It  is  clear  that  during  the 
fourteen  days  he  was  not  bound  to  pay  on  request, 
but  had  that  interval  in  which  to  elect  whether  he 
would  pay  cash  at  the  end  of  it,  or  would  pay  by  a 
bill  at  three  months, 'and  the  finding  of  the  jury  a3ce^ 
tains  that  be  elected  the  latter.  Then  if  he  was  not 
bound  to  pay  for  the  goods  at  any  price  till  after  the 
fourteen  days  had  elapsed,  this  declaratbn,  which 
charges  that  the  defendant  was  indebted  to  the  plain- 
tiff in  a  sum  of  money  payable  on  request,  is  not  sup- 
ported by  the  evidence  given  at  the  trial. 

BoLLAND  B.  was  at  chambers. 

Alderson  B. — I  am  of  the  same  opinion.  The 
printed  paper  seems  to  have  been  an  offer  by  the 
plaintiffs  of  terms  on  which  they  were  disposed  to  deal 
with  the  defendant,  viz.  either  for  cash  at  end  of  foer- 
teen  days,  or  on  the  terms  of  his  giving  them  a  bill  at 
three  months.  Applying  the  facts  of  this  case  to 
those  terms,  one  of  the  alternatives  is  disposed  of;  for 
no  bill  was  given,  and  we  are  not  required  to  detei^ 
mine  what  would  be  the  credit,  if  the  cash  was  not  paid 
or  the  bill  given ;  for  as  the  jury  have  found  in  eflect 
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tbat  it  was  in  the  defendant's  option  to  take  the  fur- 
ther credit,  that  difficulty  is  disposed  of.  It  is  clear 
then,  that  as  the  plaintiffs  have  sued  within  the  four- 
teen days,  during  which  the  defendant  had  a  right  to 
consider  in  what  way  he  should  exercise  his  option  to 
pay  in  cash  or  to  take  the  further  credit,  the  action  is 
premature,  and  the  rule  for  a  nonsuit  must  be  made 
absolute. 

GuRNBY  B.  concurred. 

Rule  absolute  accordingly. 

See  Earl  of  Bristol  w.  WiUmore,  1  B.&  Cr.  514;  Tfumpton  v.  Bond, 
1  Cftnip.  4;  Bead  ▼.  HuUhmton,  3  Camp.  351. 


1884. 


MuDRY  against  Njswman  and  Another. 

A  Rule  was  obtained  for  judgment  as  in  case  of  a  non- 
suit for  not  proceeding  to  trial.  It  had  been 
enlarged  for  a  term,  in  order  to  find  the  plaintiff's  at- 
torney; he  not  having  been  found  after  diligent  search 
by  the  plaintiff  and  defendants,  the  rule  was  served  on 
the  phuntiff.  In  1822,  Pinero,  an  attorney,  applied  to 
the  plaintiff,  a  Frenchman^  to  lend  his  name  to  sue  the 
defendants ;  the  plaintiff  consented  to  be  a  witness,  but 
never  authorized  the  use  of  his  name  as  plaintiff. 
JPinerOf  however,  brought  the  action  in  his  name,  and 
issue  was  joined  in  it.  The  plaintiff  was  wholly  ig- 
norant that  the  action  had  been  brought  till  the  service 
of  this  rule. 

Beldam  showed  cause.  The  plaintiff  should  not  be 
burdened  with  the  payment  of  costs,  for,  as  in  common 
cases,  a  party  will  not  be  prejudiced  by  the  use  of  his 


rate  the  plaintiff  from  liability  to  pay  the  costs,  he  having  a  remedy  BesLV 
ney;  bat  the  eonrt  eolflrged  the  mle  in  order  to  find  the  attorney,  and  gi 
caUing  on  him  to  pay  the  defendant  his  costs. 


On  motion  for 
judgment  as  in 
case  of  a  non- 
suit, it  ap- 
peared that  the 
action  had 
been  brought 
and  carried  on 
to  issue  with- 
out the  plain- 
tifiTs  know- 
ledge or  autho- 
rity, by  an  at- 
torney who 
could  not  be 
found  after 
diligent  search. 
The  court  or- 
dered the  rule 
to  be  served 
on  the  nlamtiff 
himself: — 
Held,  on  show- 
ing cause,  that 
the  above  dr- 
eumstances 
did  not  exone- 
inst  the  attor- 
granted  a  rule 
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^It  is  mvch  desired  that  useful  notices  of  this  nature  should  be  coramuni- 
cated  to  the  Editor  for  his  better  guidance  and  future  rcTision  of  his 
reports.] 

Page  99,  add  to  Doe  v.  Hare,  "  See  Doe  r.  Davit,  1  Esp.  C.  N.  P.  358. 
Lord  lirrN3f0n  S.  P.  Seeut,  if  judgment  signed  against  the  casual 
ejector,  id.  See  4  Taunt.  7.  1  Stark.  C.  N.  P.  S06. 1  Bos.  &  P. 
too/' 

31,  add  to  Cuy  v.  Newson,  "See  4  Bing.  209." 

44,  add  to  Fisher  v.  Papanieolat,  "  See  Hutson  v.  HuUon,  7  T.  R. 

Bligh  and  analher  ▼.  Brewer,  Exch.  M.  1854." 

64»  add  to  Watwn  v.  Abbott,  *'  See  Hemming  ▼.  Samuel,  S  M.  &  S. 

818.  Johtaon  v.  WelU,  t  D.  P.  C.  352.  Hill  v.  Salter, id*  380." 

68,  add  to  ?riee  w.  Huxley,  "  See  1  Bing.  New  Cases,  3, 7." 

i 87,  add  to  Walter  v.  Cubbit,  "  See  Jaeobt  ▼.    Jotephe,  t  Stark. 

C.  N.  P.  45,  and  Sparket  v.  Spur,  Chitt^'s  Stamp  Laws,  96, 
Stevent  ▼.  JJoyd,  M.  &  M.  S93." 

•  93,  add  after  Rule  discharged  with  costs,  "  It  being  part  of  the  rule 

that  indemnity  should  be  given  to  the  assignees.'* 

Ill,  add  to  Held  ^.  Lard  Tenterden,  "See  Remnant  v.  Bremridge, 

8  Taunt.  191.  Nation  v.  To%er,pott,  561.  Tremeere  v.  Morritcn, 
1  Bing.  N.  C.  89.,  reported  since  the  principal  case  was  pub- 
lished." 

Its, add  after  defSeodant  in  line  5., "  FoUett  also  urged  that  no  action 

would  lie  for  money  had  and  received  &c.,  fur  want  of  privity 
between  the  plaintiff  and  the  Bank  of  England,  citing  Stmt  v. 
Bri((aiR,4  B.  &  C.  375 ;  but  Bayley  B.  said,  that  in  that  case  the 
money  was  paid  to  the  defendants  by  a  person  having  a  right  of 
control  over  it,  and  that  the  money  paid  in  by  the  bankrupt  in 
this  case  was  money  had  and  received  to  the  use  of  the  assignees." 

133,  add  to  Otstn  v.  Burnett,  "  See  Hohi^oii  ▼.  CmwoU,  6  C.  &  P. 

355." 

141, add  to  Doe  v.  Packer,  "See  4  D.  &  R.  716.  9  B.  &  Cr.760. 

8  B.  &  P.  23,  n." 

158,  add  "  See  Parry  v.  Gibun,  i  Add.  4c  £11.  R.  48." 

165,  line  18,  after"  clienU  (6),"  add  a  ]. 

270,  add  to  JoJknfon  ▼.  WilU, "  See  Thomat  v.  Edvardt,  pott:' 

271,  HiU  V.  SaU,  line  3  from  bottom,  after  "  record"  add  "  See  s.  18." 

276,  add  to  BraithwaiU  v.  Montford,  "  See  pott,  450." 
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ADDENDA,  &c. 

Pace  186,  add  lo  note  (a),  '•  See  jMft.rdS.** 

906.  line  3,  of  Niekaimm  v.  Ltm^m^  after  Jatmrnry  imert  "  «ilkMt  • 


add  to  maigioal  note  "  In  cmies  where  the  writ  m  man  mmtd  to 
pcerent  the  operation  of  the  stalute  of  luMtationSv  the  afias  or 
plories  maj  be  soed  out  at  anj^  time,  and  the  <  iiminyancn,  if 
neoessarj,  entered  as  fonneilj,  to  connect  the  alias  and  plories 
with  the  fint  writ." 

477.  line  t  firom  top.  after*'  c.  16"  add.  *'  bat  that  act  docs  act  easye 

tite  assignees  to  do  nxire  than  the  banknipt  miglit  have  doae,  and 
makes  no  diierence  as  to  the  party  wtio  shall  hring  the  aclmL** 

50t,add  to  Bright  r.  W*User,  **  See  Mommntk  Cmmml  Cmafuay  v. 

Hmrftrd.poft,  Vol.  V.  p.  68.*' 

611.  line  4  of  note  (a),  after  "  t  Canp.  105*  add.  "  See  Spmnm  t. 

Hawka,  t  Esp.  504." 

6^6,  Jem  r.  E&g.  "A  verdict  was  found  for  plaintiff  at  the  mi  it 

Surrey  assises  oar.  Bmyley  B.,  subject  to  a  special  case  stalii^  in 
effect  the  facts  in  the  text." 

649,I>oev.  Rss.add  "See  now  Dotd.  Ammmmw,  Bm^lBm^V.C 

tbS,  M,  1834,  contra." 

661,  line  14,  after  "  bankruptcjr,"  add  a  ]. 

670,note  to  Bote  r.  Kimtef,  add  "See  1  AdoL  &  Eli.  E.31,  wd 

3  Stark.  C.  N.  P.  140,  UmrU  ▼.  HiOT 

695.  Emery  v.  Dmy,  add  "  See  Fleldkrr  t.  GruenmU,  fl.  1835, 3  Tjr." 

736,  note  («)  add  "And  see  Retd  w.  Dudmtt,  5  B.&  Ad.499.*' 

768,  line  9  from  top,  for  "  their  laws"  read  "  thb  law.* 

701,  add  to  Zfutc&taspn's argument  <*  See  1  Chittj  on  Fl.  4th  cd.3S7. 

4  Dowl.  &  RjL  S15.  PorAcsr  r.  Bdiey." 

85f  .margmal  note,  line  8  from  bottom,  for  "  a  dtsdaimei^  read  "  aa 

admission  of  an  antecedent  disclaimer." 
89f ,  line  SO,  before  "  9  and  10  &c.  "  insert  "  5  IT.  &  M.  c.  $1.  s.  11. 

repeated  iu" 


For  the  eonvemenee  of  ike  ProfesiUm,  the  Rules  promulgated  in 
Hilary  Term,  \  834,  and  which  took  effect  on  the  f  rut  day  of  Easter 
Term,  1834,  are  prefixed  to  the  present  Number,  but  are  intended 
to  he  placed  at  the  end  of  the  Volume. 


REGUt^  GENERALES(a). 
Hilary  Term,  1834. 


1834. 


It  18  Owmmn,  That  from  and  after  the  first  day  of  Easter  Term    G^KKR^f^s. 
next  iadusive,  the  following  Rules  shall  be  in  force  in  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  of 
Pleas  and  Courts  of  Error,  in  the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declara-  Demamn  to  be 
tion,  shall  in  any  case  be  filed  with  any  officer  of  the  Court,  but  ^•»*^«'«'' »«'•>«>• 
the  same  shall  always  be  delivered  between  the  parties. 

5S.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  nemamn  de- 
counsel,  some  matter  of  law  intended  to  be  argued  shall  be  iute^e^'i^^mai^ 
stated :  and  if  any  demurrer  shall  be  delivered,  without  such  ElTJ!^^,^  with 
statement,  or  with  a  firivolous  statement,  it  may  be  set  aside  as  n^!!!J^^^ 
irregular,  by  the  Court  or  a  Judge,  and  leave  may  be  given  to  4Mnce>. 
sign  judgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  ProTiso  that  the 
argument,  insist  upon  any  further  matters  of  law,  of  which  notice  may  oo'arKami^t 
shall  have  been  given  to  the  Court  in  the  usual  way.  nulcten'or  which 

Coart  has  had 


3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  joinder  in  de- 
party  demurring  may  demand  a  joinder  in  demurrer,  and  the  ma^^^JdTdt 
opposite  party  shall  be  bound,  within  four  days  after  such  de*  £1";^,  j^od^enu 
mand,  to  deliver  the  same,  otherwise  judgment. 

4.  To  a  joinder  in  demurrer  no  signature  of  a  seijeant  or  other  No  ainatarc  to 
counsel  shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof.  '" 

5.  The  issue  or  demurrer  book  shall  on  all  occasions  be  made  inaei  and  de- 

.....  ,  .  * .  morrer  boolci  not 

up  by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be,  and  to  be  made  ap  by 
not  as  heretofore  by  any  officer  of  the  Court.  ^'     ^^""^ ' 

(a)  The  margtnai  notes,  &c.  are  added  by  the  Reporter  for  more  convenient 
rcfrMsrr, 

VOL.  IV.  a 
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1834.  6,  )^o  motion  or  rule  for  a  concilium  shall  be  required;  Imt 

^^"^^^"^  demurrers,  as  well  as  all  special  cases  and  special  verdicts,  shall 

Gen£rales.  ^  ^^  <lown  for  argument  at  the  request  of  eidier  par^,  with  the 

No  motion  for  Clerk  of  the  Rules  in  the  King's  Bench  and  Exchequer,  and  a 

Bemumn,  tpe-  Secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  one 

dkti^'^w  Mt  ''^'  shilling,  and  notice  thereof  shall  be  given  forthwith  by  such  por^ 

down  for  aixu.  ^^  ^j^^  opposite  party. 

Delivering  copies       7.  Four  clear  days  before  the  day  appointed  for  argument,  the 
*?'SjQdiet^^''  plaintiff  shall  deliver  copies  of  the  demurrer  book,  special  case, 
or  special  verdict,  to  the  Lord  Chief  Justice  of  the  King's  Beocfa 
or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and 
the  senior  Judge  of  the  Court  in  which  the  action  is  brought; 
and  the  defendant  shall  deliver  copies  to  the  other  two  Judges  of 
defc^oT*"'**  ^    ^^  ^^^"'^^  ^^'^^  ^  seniority ;  and  in  de&ult  thereof  by  either 
party,  the  other  party  may  on  the  day  following  ddiver  sndi 
copies  as  ought  to  have  been  so  delivered  by  the  party  making 
de&ult :  and  the  party  making  de&ult  shall  not  be  heard  until 
he  shall  have  paid  for  such  copies,  or  deposited  with  the  Cleck 
of  the  Rules  in  the  King's  Bench  and  Exchequer,  or  the  SeooiH 
dary  in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum 
to  pay  for  such  copies. 
Rcquiattei  of  8,  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered 

SlSrered  S^^^^  in  another  Court,  he  shall  in  the  maigin  of  such  plea  state  the 
conl^a^cu  o°^  date  of  such  judgment,  and  if  such  judgment  shall  be  in  a  Court 
wiSb'^em.TSr^  of  Record,  the  number  of  the  roU  on  which  such  proceedings  are 
faiM  ttatement.     entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff  shaU 
beatliberty  to  sign  judgment  as  for  want  of  a  plea;  and  in  case 
the  same  be  wisely  stated  by  the  defendant,  the  plaintiff,  on  pro- 
ducing a  certificate  firom  the  proper  officer  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  Court  where  sudi 
judgment  is  alleged  to  have  been  recovered,  that  there  ia  no  aach 
record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at  liberty 
to  sign  judgment  as  £)r  want  of  a  plea,  by  leave  of  the  Court  or  a 
Judge. 

Writer  error  9.  No  writ  of  error  shall  be  a  supersedeas  of  escecutian  untO 

ixwS^^m*      service  of  the  notice  of  the  allowance  thereof  containing  a  atate- 
an^e  w^tSr^'      meut  of  soBie  particular  ground  of  error  intended  to  be  argued. 

•Uting  particolar 
error  to  be  aligned. 

Conieqaence  if         Provided,  that  if  the  error  stated  in  such  notice  shall  appear 
^friTotoQf.  to  be  frivolous,  the  Court,  or  a  Judge,  upon  sununona,  may  <Nrder 

execution  to  issue. 
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lO.  No  rule  to  certify  or  transcribe  the  record  shall  be  neces-         l^S4. 
ry  ;  but  the  pUuntiff  in  error  shall,  within  twenty  days  after  the       2^ 
alloivance  of  the  writ  of  error,  get  the  transcript  prepared  and    Qinbrales. 
escamined  with  the  Clerk  of  the  Errors  of  the  Court  in  which  the  TrtiMcrh>t  to  be 
jucil^iiient  is  given,  and  pay  the  transcript  money  to  him ;  in  de-  examiaed'witii  the 
fault  whereof  the  defendant  in  error,  his  executors  or  adminis-  fn  m  <uya  after*" 
trators,  shall  be  at  liberty  to  sign  judgment  of  non  pros.     The  ni^t^i^^^ 
Clerk  of. the  Errors  shall,  afterpayment  of  the  transcript  money,  *'*""^'^*»«' 

,,•  ,  .-  ,  ,,  .,,  .         •'     Writ  of  error  and 

aeliver  the  wnt  of  error  when  returnable,  with  the  transcript  an*  tramcript,  bow 
nexed,  to  the  Clerk  of  the  Errors  of  the  Court  of  Error. 

1 1.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  ineieht  dayi  after 

*     .  ,    „  ,  .  ,       MchdeUTery,orin 

scire  facias  quare  executionem  non,  shall  be  necessary,  in  order  twenty  davt  after 

,.  «  ,  .,..,,  A        allowance  In  error 

to  compel  an  assignment  of  errors ;  but  within  eight  days  after  coram  noM*  or 

,  .-  .,.  .  jfii,^,  ©oWt.plalnUffIn 

the  wnt  of  error,  with  the  transcript  annexed,  shall  have  been  error  •haiiaMign 
deliyered  to  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  to  do^notjndgment 
the  signer  of  the  writs  in  the  King's  Bench  in  cases  of  error  to  be°?giied?*  °^*^ 
that  Court,  or  within  twenty  days  after  the  allowance  of  the  writ  ^^^^  ^^  ^^^ 
of  error  in  cases  of  error  coram  nobis,  or  coram  vobis,  the  plain-  minoUon»auign 

•  *«.  1     «■         -  1  '     f  't  .  1       enpor»,and«cl.  fti. 

till  in  error  shall  assign  errors,  and  m  failure  to  assign  errors,  the  qure  execntio- 
defendant  m  error,  his  executors  or  admimstrators,  shall  be  en«  ed. 
titled  to  sign  judgment  of  non  pros. 

12,  The  assignment  of  errors  and  subsequent  pleadings  thereon  ^^^^^  ^. 
shall  be  delivered  to  the  attorney  of  the  opposite  party,  and  not  deuvelwi  tooppo- 
filed  with  any  officer  of  the  Court. 

13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary  ScLflLadaod. 
(unless  in  case  of  a  change  of  parties),  but  the  plaintiff  in  error  *"^**^  «b«iw»«i. 
may  demand  a  joinder  in  error,  or  plead  to  the  assignment  of  Defendant  in  error 
errors;  and  the  defendant  in  error,  his  executors  or  admini-  3Md^totbe"J2Sl 
Btrators,  shall  be  bound,  withui  twenty  days  after  such  demand,  to  wuEli  so  day^' 
deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the  judgment  •J[Jj^*"J^^J!' 
shall  be  reversed.  jndginent  re- 

Provided,  that  if  in  any  case  the  time  allowed  as  hereinbefore  proriio  if  the 
mentioned,  for  getting  the  transcript  prepared  and  examined,  for  n^IxpiT^'b^re 
assigning  errors,  or  for  delivering  a  joinder  in  error,  or  plea,  or  **^  AugMt. 
demurrer,  shall  not  have  expired  before  the  tenth  day  of  August 
in  any  year,  the  party  entitled  to  such  time  shall  have  the  like 
time  fbv  the  same  purpose,  after  the  twenty -fourth  day  of  Octo- 
ber, without  reckoning  any  of  the  days  before  the  tenth  of 
August. 

Provided  also,  that  in  all  cases  such  time  may  be  extended  by  BxteadincUineby 
a  Judge's  order.  J«ip'.«.rt.r. 

a  2 
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^^^1L/  Provided  also,  that  in  all  cases  of  writs  of  error  to  rere 

Reodla       ^^^  ^^^  common  recoveries,  a  scire  facias  to  the  terretenmli 
GxvxRALEs.     shall  issue  as  heretofore* 

Sci.  fa.  to  terre- 
tenanU  In  error  to 

SettiT  down  tod      ^**  ^^®"  "'"®  ^^  ^^^  ^'  joined,  either  party  may  set  down  the 

argoing  lune  In     casc  for  argument  with  the  Clerk  of  the  Errors  of  the  Coort  of 

Bnor.  Errors,  or  the  Clerk  of  the  Rules  in  the  King's  Bench,  as  the 

case  may  require,  and  forthwith  give  notice  in  writing  thereof  to 

the  other  party,  and  proceed  to  argument  in  like  maimer  as  on  a 

demurrer,  without  any  rule  or  motion  for  a  conciliuin. 

Delivering  copies       15.  Four  dear  days  before  the  day  appointed  for  argumnt, 
bcfowfoMhe  ti-    the  plaintiff  in  error  shall  deliver  copies  of  the  judgment  of  the 
and  or  the  p^ei^"'  Court  bclow,  and  of  the  assignment  of  errors,  and  of  the  plead- 
jndgw!'**^"'  ***     ings  thereon,  to  the  Judges  of  the  King's  Bench,  on  writs  of  error 
from  the  Common  Pleas  or  Exchequer,  and  to  the  Judges  of  the 
Common  Pleas  on  writs  of  error  from  the  King's  Bench ;  and 
the  defendant  in  error  shall  deliver  copies  thereof  to  the  other 
Judges  of  the  Court  of  Exchequer  Chamber,  before  whom  the 
Conseqnencet  of    case  js  to  be  heard ;  and  in  de&ult  by  either  party,  the  other 
party  may  deliver  such  books  as  ought  to  have  been  delivered  by 
the  party  making  de&ult,  and  the  party  making  default  shaH  not 
be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited 
with  the  Clerk  of  the  Errors,  or  the  Clerk  of  the  Rules  in  the 
King's  Bench,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  sadi 
copies. 
Proeeediogi  in  1 6.  No  entry  on  record  of  the  proceedings  in  error  shall  be  ne- 

entered  of  record  cessary  bcforc  Setting  dowu  the  case  for  argument,  but  af^r 
in  the  Coort^of^'^  judgment  shall  have  been  given  in  the  Court  of  Errors  in  the 
*"^''  Exchequer  Chamber,  either  party  shall  be  at  liberty  to  enter  the 

proceedings  in  error  on  the  judgment  roll  remaining  in  the  Court 
below^  on  a  certificate  of  a  Clerk  of  the  Errors  of  the  Exche- 
quer Chamber  of  the  judgment  given,  for  which  a  fee  oTSs.  id, 
and  no  more,  shall  be  charged. 
Notiee  of  tazaUon      17,  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case 
where  no  appear-  where  the  defendant  has  not  appeared  in  person,  or  by  his  attor- 
ney or  guardian,  notwithstanding  the  general  rule  of  Trinity 
Terra,  1st  Will.  IV.  s.  U. 
Repaning  niai  18.  It  shall  not  be  necessary  to  repass  any  Nisi  Prius  record 

ahoiisbed.  which  shall  have  been  once  passed,  and  upon  which  the  fees  of 

^'^^LrnofdV  passing  shall  have  been  paid;  and  if  it  shall  be  necessary  to 
Slr~«\*I!l'^u«te  amend  the  day  of  the  teste  and  return  of  the  distringas  or  habeas 

of  Blfi  prjoa. 
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corpora,  or  of  the  clause  of  Nisi  Prius,  the  same  may  be  done  by        1834. 

the  order  of  a  Judge  obtained  on  an  application  ex  parte.  Vi^/^b/ 

Rbgulje 

19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed.  Gsnsrales. 

20.  Either  party,  after  plea  pleaded  and  a  reasonable  time  JJ^'jJJ^*!^^''*  ,^^ 
before  trial,  may  give  notice  to  the  other,  either  in  town  or  ptrty  of  intenUon 
country,  in  the  form  hereto  annexed,  marked  A,  or  to  the  like  dence  written  or 

4«M««.-  1%  .  .1  .  .  printed  doco- 

enect,  of  his  mtention  to  adduce  m  evidence  certam  written  or  meDti,  ud  caiunc 
printed  documents ;  and  unless  the  adverse  party  shall  consent  them. 
by  indorsement  upon  such  notice,  within  forty-eight  hours,  to 
make  the  admission  specified,  the  party  requiring  such  admission  sommon»,  ir  ad- 
noay  call  on  the  party  required,  by  summons,  to  shew  cause  be-  JH^"  J|^^  ^^' 
fore  a  Judge,  why  he  should  not  consent  to  such  admission ;  or  in 
c^ase  of  refusal,  be  subject  to  pay  the  costs  of  proof     And  un- 
less the  party  required  shall  expressly  consent  to  make  such  ad-  judge  may  order 
mission,  the  Judge  shall,  if  he  think  the  application  reasonable,  d^amliu'^b? 
make  an  order  that  the  costs  of  proving  any  document  specified  q^ed^o  iSmiut, 
in  the  notice,  which  shall  be  proved  at  the  trial  to  the  satisfac-  Jj'^j'j  JJ^J^* 
tion  of  the  Judge  or  other  presiding  officer,  certified  by  his  ^*^^* 
indorsement  thereon,  shall  be  paid  by  the  party  so  required, 
whatever  may  be  the  result  of  the  cause. 

Provided  that  if  the  Judge  shall  think  the  application  unrea-  AppiictUonanrea- 
sonable,  he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry  Time  for  tnqairy, 
or  examination  of  the  documents  intended  to  be  offered  in  evi-     '^^  *^"' 
dence,  and  give  such  directions  for  inspection  and  examination, 
and  impose  such  terms  upon  the  party  requiring  the  admission, 

1.       r^ii    I.-   1    u  r      .y       1       -o  Impoaing  termt. 

as  he  shall  think  fit. 


If  the  party  required  shall  consent  to  the  admission,  the  Judge  conient  to  i 
shall  order  the  same  to  be  made.  "'^'^ 

No  costs  of  proving  any  written  or  printed  document  shall  be  Coiu  of  proviog 
allowed  to  any  party  who  shall  have  adduced  the  same  in  evidence  i^^dl'^nien  this 
on  any  trial,  unless  he  shall  have  given  such  notice  as  aforesaid,  ^ven*,l!Sldadverw 
and  the  adverse  party  shall  have  refused  or  neglected  to  make  JJnJj^tS'S*' 
such  admission,  or  the  Judge  shaU  have  indorsed  upon  tlie  sum-  ^Jj^dloried  thafit 
nions  that  he  does  not  think  it  reasonable  to  require  it.  wa« not  reasonable 


to  require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  respecting  judge  may  make 
the  costs  of  the  application  and  the  costs  of  the  production  and  or  aVpUcaUo^Ac. 
inspection ;  and  in  the  absence  of  a  special  order,  the  same  shall  ^^ey  are'cMu'in 
be  costs  in  the  cause.  ^^"^  ''*""'• 

(Signed  by  the  fifteen  Judges.) 
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RSGULA 

PLEADING.  Genbeai^ 

Whbebas  it  is  provided  by  the  statute  3  &  4  WiU.  4.  c.  42.  ^^^^f.*,. 
a.  1,  That  the  Judges  of  the  Superior  Courts  of  Common  Law  gHrUg  the*  indca 

'  -or-  power  to  elter  by 

at  Westminster,  or  any  eight  or  more  of  them,  of  whom  the  mie  or  order  made 

•^  within  5  yean* 

cfaie&  of  each  of  the  said  Courts  should  be  three,  should  and 
might  by  any  Rule  or  Order  to  be  from  time  to  time  by  them 
made,  in  term  or  yacadon,  at  any  time  within  five  years  from 
the  time  when  the  said  act  should  take  effect^  make  such 
alterations  in  the  mode  of  pleading  in  the  said  Courts,  and  in  Mode  of  pleading, 
the  mode  of  entering  and  transcribing  pleadings,  judgments, 
and  other  proceedings  in  actions  at  law^  and  such  r^ulations 
as  to  the  payment  of  costs,  and  otherwise,  for  carrying  into 
effect  the  said  alterations,  as  to  them  might  seem  expedient ; 
which  Rules,  Orders,  and  R^ulations,  were  to  be  laid  before  snch  miet  not  to 
hoth  Houses  of  Parliament,  as  therein  mentioned,  and  were  weehsafferl!^' 
not  to  have  effect  until  six  weeks  after  the  same  should  have  ^^^^ 
been  so  laid  before  both  Houses  of  Parliament,  but,  after  that 
time,  should  be  binding  and  obligatory  on  the  said  Courts,  and 
all  other  Courts  of  Common  Law,  and  be  of  the  like  force  and 
efiect,  as  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  parliament. 
Provided  that  no  such  Rule  or  Order  should  have  the  effect  of  Pfwiio  that  no 

nicb  rule  thoold 

depriving  any  person  of  the  power  of  pleading  the  general  deprive  party  or 

.  1      /.     .    .         1  .1  .  . ,  .  power  to  plead 

issue,  and  of  givmg  the  special  matter  m  evidence  m  any  case  general  iMoe,  and 
wherein  he  then  was,  or  thereafter  should  be  entitled  so  to  do  fn^rASence  when 
by  virtue  of  any  act  of  parliament  then  or  thereafter  to  be  in  ^u^ hyMatate 
force.  •^•^*^- 

It  is  thseefore  Ordered,  That  from  and  after  the  first  day  of 
Easter  Term  next  inclusive,  unless  parliament  shall  in  the 
meantime  otherwise  enact,  the  following  Rules  and  Regula- 
tions, made  pursuant  to  the  said  statute,  shall  be  in  force : — 


First-general  rules  and  regulations. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  AUpieadiogstob^ 
of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  month  and  year, 
and  shaU  bear  no  other  time  or  date;  and  every  declaration,  and  tered  on  nidprios 
other  pleading,  shall  also  be  entered  on  the  record  made  up  for  mentrou,  ixclpt 

ordered  otherwbe 
byjodge. 
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1834.     '    trial,  and  on  the  judgment  roll,  under  the  date  of  the  day  of  the 
^*^^>r^      month  and  year  when  the  same  respectively  took  place,  and 
Rbgul*       without  reference  to  any  other  time  or  date,  unless  ocberwise 
specuuly  ordered  hy  the  Court  or  a  Judge. 
No  entry  of  eon-       S.  No  entry  of  continuances  by  way  of  imparlance,  cmria  i 


roll  except  the      sori  Villi,  ttcccomes  ftofi  ffdnt  brtcfy  or  otherwise,  shall   be  made 
rcfpeiio?"""'  *"    upon  any  record  or  roll  whatever,  or  in  the  pleadii^s,  except  the 

jurata  poniiur  in  respectu,  which  is  to  be  retained.     (See  Form 

No.  3,  p.  xix.) 
Times  of  proceed-      Provided  that  such  regulation  shall  not  alter  or  aflleet  any  ex- 
aiiei!Kir""'  "^'    isting  rules  of  practice,  as  to  the  times  of  proceeding  in  the  i 
Pleas  poit  fUrrein      Provided  also,  that  in  all  cases  in  which  a  plea  pith 
JJ«dS?"''*'  ^""^  continuance  is  now  by  law  pleadable,  in  Banc  or  at  Nisi  Prnis, 

the  same  defence  may  be  pleaded,  ^vith  an  allegation  that  the 

matter  arose  after  the  last  pleading,  or  the  issuing  of  the  jury 

process,  as  the  case  may  be. 
Affidavit  that  the       Provided  also,  that  no  such  plea  shall  be  allowed,  unless 
S*«  dayrb^fdre  '  accompanied  by  an  affidavit,  that  the  matter  thereof  arose  within 
aach  plea  pleaded.  ^.^^^^  ^^^  j^^^  hefoTe  die  pleading  of  such  plea,  or  miless  the 

Court  or  a  Judge  shall  otherwise  order. 
Aiijodgmenuto        3,    AH  judffments,  whether  interlocutory  or  final,  shall  be 

be  entered  of  re-  -,     ^  ^      n    %       %  /*   1  11  t      • 

cord  of  day,  of      entered  of  record  of  the  day  of  the  month  and  year,  whether  m 
when  signed,  and   term  or  vacation,  when  signed,  and  shall  not  have  relation  to  any 

to  relate  to  no  ,         .  " 

other  day.  Othei:  day. 

Bnt  Jadge,  &e.  Provided  that  it  shall  be  competent  for  the  Coart,  or  a  Jodge, 

nQn<rpro7anc?  ^  to  order  a  judgment  to  be  entered  nunc  pro  tunc. 

No  entry  on  record      4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attor- 

of  warrauta  to  sne,  «    «      •■ 

&c.  ncy  to  sue  or  defend. 

pieadktg  RuUt-      5,  (a)  And  whereas,  by  the  mode  of  pleading  hereinafter  pre- 
pS^ifwvfSw,    scribed,  the  several  disputed  facts  material  to  the  merits  of  the 
£r  bTf^/rvteT    ^^^^  ^*''»  before  the  trial,  be  brought  to  the  notice  of  the  respec- 
tive parties,  more  distinctly  than  heretofore ;  and  by  the  said 
act  of  the  3  &  4  ffUL  4,  c.  42,  s.  S3,  the  powers  of  araendmeoi 
at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  the 
BeTcraicoontsnot  meHts  of  the  case,  are  greatly  enlarged;  several  counts  shall  not 
lessd^tinctsob"    be  allowed,  unless  a  distinct  subject-matter  of  complaint  is  in- 
fmindcd'^Cl'be'Mt  tended  to  be  established  in  respect  of  each,  nor  shall  several 
]S/m  wvcnii  pleas,  P^^^s,  or  avowries,  or  cognizances,  be  allowed,  unless  a  distiart 
hlunMB '  nnie?    g^ouud  of  auswcr  or  dcfcncc  is  intended  to  be  established  in 

respect  o  eac  .         ^^^  ^^^.^  ^^^  ^^^^^  ^^^  ^^^^  ^^^^  wh^re  the  decltfatioii  betn  dale  belbte  Ikl 
1st  day  of  Easter  Term,  1834.  See  p.  xtuupeH, 
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Xherefore  counts,  founded  on  one  and  tJbe  same  principal  mat-        lo34« 
ter  of  complaint,  but  varied  in  statement,  description,  or  circum*  pleading  RuU* 
stances  only,  are  not  to  be  allowed.  jp£Sr3i«SHl!?' 

4c.  andPieaa  in 

£x«  gr.    Counts  founded  upon  the  same  contract,  described  coodu  m  m 
in  one  as  a  contract  without  a  condition,  and  in  another  as  a  con-  piaint,  bat  vaiiad 
tract  with  a  condition,  are  not  to  be  allowed,  for  they  are  founded  Miyf  n^iStowvi. 
on  the  same  subject-matter  of  complaint,  and  are  only  variations  5™!**'**  "'***' 
in  the  statement  of  one  and  the  same  contract.  CoDtncu  wiihont 

So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  «***'*<>■»  *^ 
exchange  in  payment  according  to  the  contract  for  sale  for  goods  NondeiiTcry  or 
sold  and  delivered,  and  for  the  price  of  the  same  goods  to  be  for  goodT  ■»?  for 
paid  in  money,  are  not  to  be  allowed.  Ce  paidM^moMy. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  n^^  aeeepUngami 
the  price  of  the  same  goods  as  goods  bargained  and  sold,  are  not  Md'Sfr  prioT^ 
to  be  allowed.  SlS^iid.'*''**"*' 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  On  bui  or  note, 
for  the  consideration  of  the  bill  or  note  in  goods,  money,  or  ScntiMi'tiMreor/ 
otherwise,  are  to  be  considered  as  foimded  on  distina  subject-  i^'tolM  tnmi. 
matters  of  complaint,  for  the  debt  and  the  security  are  different 
contracts;  and  such  counts  are  to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  p^ncy  or  inMr- 
allowed.  ■■*•• 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  Premiami. 
had  and  received,  to  recover  back  the  premium,  upon  a  contract 
implied  by  law^  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.    Chanor-party. 
But  a  count  for  freight  upon  a  charter-party,  and  for  freight  Freight. 
pro  raid  itincrisy  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  Demite,  «ad  a«e 
land  for  the  same  time,  are  not  to  be  allowed.  *"  occop«iioB. 

In  actions  of  tort  for  misfeazance,  several  counts  for  the  same  Tort  for  mUtt*- 
injury,  varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeazance,  several  counts,  founded  on  Tort  ror  noafc*. 
Varied  statements  of  the  same  duty,  are  not  to  be  aUowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  Trcapua. 
and  place  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  Sutement  or  cm^ 
due  in  respect  of  several  matters— ear.  gr.  for  wages,  work  and  iiMMttaiMM- 
labour  as  a  hired  servant,  work  and  labour  generally,  goods  sold  conSdmdM 
and  delivered,  goods  bargained  and  sold,  money  lent,  money  uJl^oBirm'" 
paid,  money  had  and  received,  and  the  like,  the  statement  of  (JJ^*^  *•  ^^ 
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1834.  each  debt  is  to  be  considered  as  amounting  to  a  seTeral  < 

^.  ^j^^_  within  the  meaning  of  the  rule  which  forbids  die  use  of  aerenl 

Avmrf  Oniiite,  counts,  though  one  promise  to  pay  only  is  allied  in  ooosiden- 

4e.  rndPimaim  tion  of  all  the  debts. 

hot  In  TwuiesSM. 

ExceM  Mcout  Provided  that  a  count  for  money  due  on  an  account  stated  my 
■fatiiidu  be  joined  with  any  other  count  for  a  money  demand^  though  it 

may  not  be  intended  to  establish  a  distinct  subject-nntter  of 

complaint  in  respect  of  each  of  such  counts. 
More  breackM  ^^^  ^^  which  forbids  the  use  of  several  counts*  is  not  to  be 

MiToittm  co™*idered  as  precluding  the  plaintifi*  from  alleging  more  breadies 
«»•■«•  than  one  of  the  same  contract  in  the  same  count. 

Several  Pleat-  ^^  g^*  Pless,  avowhes,  and  cognisances,  founded  on  ooe 
nSH^^li^  ^^  ^^^  ^™^  principal  matter,  but  varied  in  statement,  descrip- 
SjjJj|^JJ5^jJJ»-  tion,  or  circumstances  only,  (and  pleas  in  bar  in  repievm  are 
^SauSrVd^'     within  the  rule,)  are  not  to  be  allowed. 

luiaDcets  whu  Plcas  o£ sohit  ad  dian  and  of  solvU poit  diem  are  both  pkas  of 
atfetfMt«M.    payment,  varied  in  the  circumstance  of  time  only,  and  are  not 

to  be  allowed. 
PaymeDt,  acconi.       But  pleas  of  payment  and  of  accord  and  satis&ction,  or  of  re- 
reicMc.  "**'  lease,  are  distinct,  and  are  to  be  allowed. 

Afreemeoto  to  ae-  Pleas  of  an  agreement  to  accept  the  security  of  A.  jB.  in  dis- 
ti>jKi'p«!rties  fi>r  charge  of  the  plaintiff's  demand,  and  of  an  agreement  to  accept 
^*^^  the  security  of  C.  D.  for  the  like  purpose,  are  also  distinct,  and 

to  be  allowed. 
Acreemeottofor       But  pleas  of  an  agreement  to  accept  the  security  of  s  third 
eoBsideratioa  of**  pcrson  in  discharge  of  the  plaintiff's  demand,  and  of  the  same 
•athiecwiiy.        agreement,  describing  it  to  be  an  agreement  to  forbear  for  a 

time,  in  consideration  of  the  same  security,  are  not  distinct;  fw 

they  are  only  variations  in  the  statement  of  one  and  the  same 

agreement,  whether  more  or  less  extensive,  in  conaideratiao  of 

the  same  security,  and  not  to  be  allowed. 
lAh,  toi.-«aM-        In  trespass  quare  dausumf regit,  pleas  of  soO  and  freehold  of 
w^y  «^£ll!i^a,  the  defendant  in  the  iocus  in  quo^  and  of  the  defendant's  right  to 
andSSrlSi'**'^  an  easement  there,  pleas  of  right  of  way,  of  common  of  pasture, 

of  common  of  turbary,  and  of  common  of  estovers,  are  distinct, 

and  are  to  be  allowed. 
lUght  of  common.      But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of 

such  right  at  particular  times,  or  in  a  qualified  manner,  are  not 

to  be  allowed. 
Bighti  of  wqr.         So  pleas  of  a  right  of  way  over  the  locuB  m  quo^  varying  the 

termini  or  the  purposesi  are  not  to  be  allowed. 
Avowriufordii-       Avowries  for  distress  for  rent,  and  for  distress  for  damage 
^SaZiX^'Si.  feasant,  are  to  be  allowed. 
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But  aTowries  for  distress  for  rent,  Tarying  the  amount  of  rent        18^* 
reserved,  or  the  times  at  which  the  rent  is  payable,  are  not  to  be  pf^^^^„ 

allowed.  AmtoZ  Cinmt$, 

The  examples  in  this  and  other  places  specified,  are  given  as  ^mtf  puobh 
some  instances  only  of  the  application  of  the  Rules  to  which  they  Di,tmi  for  reot. 
relate,  but  the  principles  contained  in  the  Rules  are  not  to  be  Thew  examples 

only  iiuCuiccs  of 

conaidered  as  restricted  by  the  examples  specified.  appUcaOoii  or 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance  Where  more  thta 
shall  have  been  used  in  apparent  violation  of  the  preceding  Rule,  ae.nwd,oppofiic 
the  opposite  party  shall  be  at  liberty  to  apply  to  a  judge,  sug-  t?7ad^for"S^er 
gesting  that  two  or  more  of  the  counts,  pleas^  avowries,  or  cog-  pie^  cmobii  *!b£ 
msances  are  founded  on  the  same  subject-matter  of  complaint, 
or  ground  of  answer  or  defence,  for  an  order  that  all  the  counts, 
pleas,  avowries,  or  cognizances,  introduced  in  violation  of  the 
Rule,  be  struck  out  at  the  cost  of  the  party  pleading,  whereupon 
the  Judge  shall  order  accordingly^  tmless  he  shall  be  satisfied,  jedge  siuu  onier 
upon  cause  shown,  that  some  distinct  subjects-matter  of  complaint  !^y  indMM  uui 
is  band  fide  intended  to  be  established  in  respect  of  each  of  such  !tbjMi^iitterof 
counts,  or  some  distinct  ground  of  answer  or  defence  in  respect  o?SefeM«1intemi- 
of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he  bu^M^Trefpect 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case  ^l^^X{;^f^' 
may  be,  that  he  is  so  satisfied;  and  shall  also  specify  the  counts.  T^if^L*^".?'*  ^f- 

.  .  .,.,,..        ^^  *»e  illowed. 

pleas,  avowries,  or  cognizances  mentioned  m  such  appucation 
which  shall  be  allowed.(a) 

7.  Upon  the  trial  where  there  is  more  than  one  count,  plea,  \^i,ere  on  trial 
avowry,  or  cognizance  upon  the  record,  and  the  party  pleading  inTtJlXpitt*' 
fiuls  to  establish  a  distinct  subject-matter  of  complaint  in  respect  *mpiato?oJd^*' 
of  each  count,  or  some  distinct  ground  of  answer  or  defence  in  '^"^  ""^  ^  *■ 

^  ^  reipcct  of  each. 

respect  of  each  plea,  avowry,  or  cogmzance,  a  verdict  and  judg-  VenUct  and  jodf 
ment  shall  pass  against  him  upon  each  count,  plea,  avowry,  or  ^inrt^pjEliSturor 
cognizance  which  he  shall  have  so  failed  to  establish,  and  he  shall  ^tlSf  *«.  on'*^ 
be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such  puiSjTdeS^ 
count,  plea,  avowry,  or  cognizance,  including  those  of  the  evi-  wUfc'cSu  S^SIi- 
dence  as  well  as  those  of  the  pleadings ;  and  further,  in  all  cases  ^Jjf  ^^^^c? 
in  which  an  application  to  a  Judge  has  been  made  under  the  pre-  u  pleading*,  to  be 

^    ,  ,  1  .  11  1   p^id  to  the  other 

ceding  Rule,  and  any  count,  plea,  avowry,  or  cognizance  allowed  pwty. 

as  aforesaid,  upon  the  ground  that  some  distinct  subject-matter 

of  complaint  was  bond  fidt  intended  to  be  established  at  the  trial 

in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of  Party  how  dcpri- 

Ted  of  COM0,  &c 

(a)  This  6th  rale  doet  not  apply  to  sny  case  in  which  the  dcdantkm  hesn 
date  bcfoR  the  1st  dej  of  Eutcr  term,  1834*    See  p*  xviii.  port* 
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IS.  All  special  traverses,  or  traverses  with  an  indueement  of        1834. 
affirmative  matter,  shall  conclude  to  the  country.  jT"^^^ 

Provided  that  this  regulation  shall  not  preclude  the  opposite     Gbmeealbs. 
party  from  pleading  over  to  the  inducement,  when  the  traverse  Bpecw  tnvmei. 
is  immaterial.  iDdDcemeMlo  tn- 

14.  The  form  of  a  demurrer  shall  he  as  follows:  Demnmr. 

The  said  defendant,  by  his  attorney  Ur,  "  in  person/'  &c. 

or, "  plaintiff"]  says  that  the  declaration,  [or,  "  plea,  &c.]  is  not  sufficient 
in  law ; — showing  the  special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows :  joinder. 

The  said  plaintiff,  lor,  "  defendant"]  says  that  the  declaration  [or,  '*  plea,'* 
&c.]  is  su^cient  in  law. 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  Bniry  or  proceed- 
judgment  roll,  (according  to  the  nature  of  the  case,)  shall  be  trial  or  on  jwig. 
taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  proceed*- 

ings  in  the  cause,  or  of  any  part  thereof,  upon  record,  and  no  fees 
shall  be  payable  in  respect  of  any  prior  entry  made,  or  supposed 
to  be  made,  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  OflSeen  rcei  on 
by  any  of  the  officers  of  the  Court,  or  of  any  Judge  at  the  assizes, 

or  any  other  officer,  in  any  action  of  assumpsit,  or  m  any  action 
of  debt  on  simple  contract,  or  in  any  action  on  the  case, 

17.  When  money  is  paid  into  Court,  such  payment  shall  be  Payment  ormoaef 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  following  form,  pk^M?^  '^  ^* 
nadatk  mutandu : 

CD,   f       The  day  of 

ata.    >      The  defendant  by  bis  attorney 

A,  B.   3   [^f  "  '^  person,"  &c  ]  says,  that  the  plaintiff  ought  not  further 
to  maintain  bis  action,  because  the  defendant  now  brings  into 
Court  the  sum  of  £  ready  to  be  paid  to  the  plaintiff*.    And 

the  defendant  further  says,  that  the  plamtiff  has  not  sustained  damages 
[or,  in  actions  rfdebt,  **  that  he  is  not  indebted  to  the  plaintiff,"]  to  a 
greater  amount  than  the  said  sum  &c.  in  respect  of  the  cause  of  action  in 
the  declaration  mentioned,  and  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  action. 

1 8.  No  Rule  or  Judge*s  order  to  pay  money  into  Court  shall  How  to  be  done 
be  necessary,  except  under  the  3  &  4  Will.  4,  c.  42,  s.  21,  but  ney  into  Comt 
the  money  shall  be  paid  to  the  proper  officer  of  each  Court,  who  ^  "**«"■''• 
shall  give  a  receipt  for  the  amount  in  the  margin  of  the  plea,  and 

the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand* 

19.  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of  RepHeation  to 
money  into  Court,  shall  be  at  liberty  to  reply  to  the  same,  by  fato  CoKtl!"**"* 
accepting  the  sum  so  paid  into  Court  in  full  satisfaction  and  dis- 
charge of  the  cau8^  of  action  in  respect  of  which  it  has  bfcn  paid 
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Plea,  atalcRieBt 
Id  of  Boo-joia- 
der. 


AcUoubyuMl 


ezecatora,  or  oo- 
mlnal  putkf. 


in,  and  he  shall  be  at  liberty  in  that  eaue  to  tax  his  coals  of  suit, 
and  in  case  of  non-payment  thereof  within  forty-eigfat  lioiin»  to 
sign  judgment  for  his  costs  of  suit  so  taxed,  or  the  plaintiff  msy 
reply  ^'  that  he  has  sustained  damages,  [or,  *  that  the  defisadaiit 
is  indebted  to  him,'  as  the  case  may  be,"]  to  a  greater  amoont  diSB 
the  said  sum,"  and  in  the  event  of  an  issue  thereon  being  ibuiid 
for  the  defendant,  the  defendant  shall  be  entitled  to  jndgmeot 
and  his  costs  of  suit. 

20.  In  all  cases  under  the  3  &  4  Witt.  4,  c.  42,  s.  10,  in  which, 
after  a  plea  in  abatement  of  the  non-joinder  of  another  peraoo, 
the  plaintiff  shall,  without  having  proceeded  to  trial  oo  an  issue 
thereon,  commence  another  action  against  the  defendant  or 
defendants  in  the  action  in  which  such  plea  in  abatement  dball 
have  been  pleaded,  and  the  person  or  persons  named  in  such 
plea  in  abatement  as  joint  contractors,  the  commencement  of  the 
declaration  shall  be  in  the  following  form: 

(  Venue)— A,  B,,  by  E.  F.  his  attoraey,  [or,  "  in  his  own  proper  pefson,"* 
&c.]  complains  of  C.  D.  and  O.  H.  who  hare  been  laramMied  to  amcr 
the  said  A,  B,,  and  which  C.  D.  has  heretofore  pleaded  in  at»^tyiff  ibe 
non-joinder  of  the  said  6.  H.  &c.  (The  same  form  to  be  mad  ■■Srta 
mutandu  in  cases  of  arrest  or  detainer.^ 

%\.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or 
insolvent,  or  executors  or  admimstrators,  or  peraoiis  aathorised 
by  act  of  parliament  to  sue  or  be  sued  as  nominal  partiea,  die 
character  in  which  the  plaintiff  or  defendant  is  stated  on  the 
record  to  sue  or  be  sued,  shall  not  in  any  case  be  coosidered  as 
in  issue,  unless  specially  denied. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 


In  wunadei. 


[N,  fi.  Nothing  in  the  following  rules  applies  to  any  caae  in 
which  the  declaration  bears  date  before  the  Ist  day  of  Easter 
Term,  1834.     See  p.  xviii.  postJ] 

I.   ASSUMPSIT. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exehai^  and 
promissory  notes,  the  plea  of  fion  assumpsU  shall  operate  only  as 
a  denial  in  fiict  of  the  express  contract  or  promise  aU^ed,  or  oi 
the  matters  of  &ct  from  which  the  contract  or  promiae  alleged 
may  be  impbed  by  law. 

Ex.  gr.    In  an  action  on  a  wairanty,  the  plea  will  i 
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a  dftiwal  of  the  &ct  of  the  warranty  having  been  given  upon  the         1834. 
allegred  consideration,  but  not  of  the  breach;  and  in  an  action  on       iT*^^^^^ 
a  policy  of  insurance,  of  the  subscription  to  the  alleged  policy  by     Gsnbralu. 
the  defendant,  but  not  of  the  interest,  of  the  commencement  of  in  imUcIm. 
the  risk,  of  the  loss^  or  of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  j^  Mtiootagaimt 
or  not  keeping  goods  safe,  or  not  returning  them  on  request,  and  JIJiJ^  '"*  ^^" 
iii  actions  against  agents  for  not  accounting,  the  plea  will  operate 
as  a  denial  of  any  express  contract  to  the  effect  alleged  in  the 
declaration,  and  of  such  bailment  or  employment  as  would  raise 
a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  deli-  in  actiou  for 
▼ered,  the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  iSm«i,  ud  mo.^ 
sale  and  delivery  in  point  of  fact;  in  the  like  action  for  money  22r^  "**  **" 
liad  and  received,  it  will  operate  as  a  denial  bodi  of  the  receipt 
of  the  money  and  the  existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  in  acUont  on  buis 
the  plea  of  non  assumpsit  shall  be  inadmissible.     In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter  of  &ct ; 

e.  g.  the  drawing  or  making,  or  indorsing,  or  accepting,  or  pre* 
aenting,  or  notice  of  dishonour  of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and  pieaiina«Mmi»ri< 
avoidance,  including  not  only  those  by  way  of  discharge,  but  and  avoidance  to 
those  which  show  the  transaction  to  be  either  void  or  voidable  in  ed.'***^    ^  "*  * 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shaU  be  specially 

pleaded.  Ex,  gr.  infancy,  coverture,  release,  payment,  perform-  Enp„enit€d. 
ance,  iD^^ity  of  consideration  either  by  statute  or  common  law, 
drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of  ac- 
commodation, set'H)?,  mutual  credit,  unseaworthiness,  misrepre- 
sentation, concealment,  deviation,  and  various  other  defences 
must  be  pleaded. 

4«  In  actions  on  policies  of  assurance,  the  interest  of  the  PoUciei  or  aaiur- 
assured  may  be  averred  thus : — "  That  ^.,  B.,  C.  and  D.,  or  some  *""' 
or  one  of  them,  were  or  was  interested,  &c. ;"  and  it  may  also 
be  averred,  **  that  the  insurance  was  made  for  the  use  and  bene- 
fit, and  on  the  account  of  the  person  or  persons  so  interested," 

II.   IN  COVENANT  AND  DEBT. 

1.  In  debt  on  qpecialty,  or  covenant,  the  plea  of  now  est  factum  ^^  ornM  am 
shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  f^*^^ 
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fiict  only,  and  all  other  defences  shall  be  speciaDy  pieaded, 
including  matters  which  make  the  deed  absolutely  void,  as  wdl 
as  those  which  make  it  voidable. 

2.  The  plea  of  m7  debet  shall  not  be  allowed  in  any  aictioii. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  biUs  of 
exchange  and  promissory  notes,  the  defendant  may  plead  that 
"  he  never  was  indebted  in  manner  and  form  as  in  the  dedara- 
tion  alleged,*'  and  such  plea  shall  have  the  same  operation  as  die 
plea  of  non  assumpsit  in  mdebitaius  assumpat^  and  all  matters  Id 
confession  and  avoidance  shall  be  pleaded  specially,  as  abote 
directed  in  actions  of  assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  idl  debet  has 
been  hitherto  allowed,  including  those  on  bills  of  exchange  and 
promissory  notes,  the  defendant  shall  deny  specifically  some  par- 
ticular matter  of  fact  alleged  in  tlie  declaration,  or  plead  spe- 
cially in  confession  and  avoidance. 


ElTcct  or  DOB  dc- 
tlnot. 


in.   DETIKUE. 


The  plea  of  non  deiinet  shall  operate  as  a  denial  of  the  deten- 
tion of  the  goods  by  the  defendant,  but  not  of  the  phuntiflTs  pro- 
perty therein ;  and  no  other  defence  than  such  denial  diaU  be 
admissible  under  that  plea. 


TV,    IK  CASE. 


BSect  of  not 
gaUiy. 


In  Dttiiance. 


In  obitnictioe 
rights  of  way. 


1 .  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate 
as  a  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to 
hare  been  committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement,  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea;  all  other  pleas  in  denial  afaaD  take 
issue  on  some  particular  matter  of  &ct  alleged  in  the  declaratjop. 
Ex.  gr.  In  an  action  on  the  case  for  a  nuisance  to  the  ooci^- 
tion  of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of  not 
guilty  will  operate  as  a  denial  only  that  the  defendant  carried  oa 
the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occu- 
pation of  the  house;  and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house.  In  an  action  on  the  case  for 
obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  ol 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way.  And 
in  an  action  for  converting  the  plaintifi's  goods,  the  convenkm 
enly,  and  i)ot  the  plaindflTs  title  to  the  goods.      In  an  action  of 
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slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea        1834. 
of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  pre-      ^^v^^ 
Bent  in  denial  of  speaking  the  words,  of  speaking  them  maliciously,     genbbaiL, 
and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's 
office,  profession,  or  trade,  hut  it  will'  not  operate  as  n  denial. of 
the  iact  of  the  plaintiff  holding  the  office^  or  being. of  the  profes- 
sion or  trade  alleged.    In  actions  for  an  escape,  it  will,  operate  i^  eMtpe. 
as  a  denial  of  the  neglect  or  default  of  th^  sherifi^  or  bis  offioe|:s, 
but  not  of  the  debt,  judgment,,  or  prelin^|nary  prpceediqgs.     In 
this  form  of  action  against  a  carrier,  the  plea  of  not  guilty  will  Agtiiut  carmn. 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt 
of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the 
purpose  for  which  they  were  received. 

£•  All  matters  in  confession  and  avoidance  shall  be  pleaded  coofenion  and 
specially,  as  in  actions  of  assumpsit*  avoidwice. 

T,   IN  TRESPASS. 

1.  In  actions  of  trespass  quare  clauswnfregitt  the  dose  or.  place  Abottab-ioeqi  in 
*  in  whidi  &g.  must  be  designated  in  the  declaration  by  name  or  ^^' 

abuttals,  or  other  description,  in  fitilure  whereof  the  defendant 
may  demur  specially.  . 

2.  In  actions  of  trespass  quare  clauswnfrtgUy  the  plea  of  not  ^^  ^^^f  in  tret, 
guilty  shall  operate  as  a  denial  that  the  defendant  committed  the  S^^J^"^"' 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintiff's  possession,  or  right  of  possession  of  that  place,  which, 

if  intended  to  be  denied,  must  be  traversed  specially. 

3.  In  actions  of  trespass  de  bonis  aiportatis^  the  plea  of  not  Notgnntyin  tn*- 
guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  pS!^tiL       *^ 
the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned, 

but  not  of  the  plaintiff's  property  therein. 

4.  Where  in  an  action  of  trespass  quare  claustan  fregii,  the  piMding  right  or 
defendant  pleads  right  of  way  with  carriages  and  cattle  and  on  ^^* 

foot  in  the  same  plea,  and  issue  is  taken  thereon,  the  plea  shall 
be  taken  distributively ;  and  if  a  right  of  way  with  cattle  or  on 
foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the  trespasses  proved,  as  shall  be 
justified  by  the  right  of  way  so  found,  and  for  the  plaintiff,  in 
respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clmisumfregUf  the  p,^^j„  ^^^^  ^i 
defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds 
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1834.        Qf  cattle,  ex.  gr.  horses,  sheep,  oxen  and  cows,  and  issue  is  taken 

^^  thereon,  if  a  right  of  common  for  some  particular  kind  of  oooi- 

Gbmbealis.     monable  cattle  only  be  fomid  by  the  jury,  a  verdict  shaH  pas 

for  the  defendant  in  respect  of  such  of  the  trespasses  proved  as 

shall  be  justified  by  the  right  of  common  so  found,  and  for  the 

plaintiff  in  respect  of  the  trespasses  which  shall  not  be  so  justified. 

AUepiiou  as  to        ^*  ^^'^  ^^  all  actions  in  which  such  right  of  way  or  commoa 

mUttt^moii^'  as  aforesaid,  or  other  similar  right,  is  so  pleaded,  that  theall^a- 

5^^^J^  *"■**  tions  as  to  the  extene||f  the  right  are  capable  of  being  coostroed 

distributively,  they  shall  be  taken  distributively. 

Provided  nevertheless,  that  nothing  contained  in  the  5tfa,  6tfa, 
or  7th,  of  the  above-mentioned  General  Rules  and  RegulacioQs, 
or  in  any  of  the  above-mentioned  Rules  or  Regulations  r<datii^ 
to  pleading  in  particular  actions,  shall  apply  to  any  case  in  whidi 
the  declaration  shall  bear  date  before  the  first  day  of  Easter 
Term  next  [1834]. 


Issu£s,  Judgments,  and  other  Proceedings,  in  Actions  ootn- 
menced  by  process  under  2  tFUL  IF.  c  39.  shall  be  in  the 
several  forms  in  the  Schedule  hereunto  annexed,  or  to  the 
like  effect,  nnUatis  tmUandu,  Provided,  that  in  case  of  non- 
comphanoe,  the  Ck>urt  or  Judge  may  give  leave  to  amend. 
No.  1. 
Form  of  an  Issue  in  the  King*s  Bench,  Common  PUas,  or  Excks^n£r, 

In  the  King's  Bench  ;  or. 
In  the  Common  Pleas  -,  or. 
In  the  ilxchequer. 

The  (a)  day  of  ,  ia 

the  year  (Honr  Lord  18  • 
(Venue,)  A,  B.,  by  £.  F.  his  attorney  [or,  in  his  own  proper  penoa,  or  hy 
£.  F.,  who  is  admitted  by  the  Court  here  to  prosecute  for  the  said  A.  B.  wbo 
is  an  infiemt  within  the  age  of  twenty-one  years,  as  the  next  friend  of  the  said 
A.  B.,  as  the  case  may  be],  complains  of  C.  D.,  who  has  been  smunooed  u 
answer  the  said  A,  £.  [or.  arrested  or  detained  in  custody],  by  virtue  [or. 
■enred  with  a  copy,  as  the  case  may  be,]  of  a  writ  issued  on  (6)  the 
day  of  ,  in  the  year  of  our  Lord  18    ,  out  of  the  Conit  of  our  Loid 

the  King  before  the  King  himself,  at  Westminster,  [or,  out  of  the  Cowt  of  wu 
Lord  the  King  before  his  Justices  at  Westminster,  or,  out  of  the  Court  of  oar 
Lord  the  King  before  the  Barons  of  his  Exchequer  at  Westminster,  as  the  csie 
may  be], /or  that 

[Copy  the  declaration  from  these  words  to  the  end*  and  the  plea  and  sch- 
aeqjoent  pleading  to  the  joinder  of  issue.] 

Thereuffon  the  sheriff  is  commanded  that  he  cauK  to  come  here,  on  the 
day  of  ,  twelve  &c.,  by  whom  &c.,  and  who  neither  <&bC-« 

to  reoognitt  2cc,  because  as  well  &c. 

(a)  Date  of  dedaratioo.  (6)  Date  of  first  writ. 
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No.  2.  1884. 

,  of  Nisi  Prius  Record  in  th€  King's  Bench,  Common  Plea$,  or  Exchequer,        V^y^^ 
[71k«  plaekaM  are  to  be  amiUed, — Copy  the  imu  to  the  end  of  the  award  of        Reoula 
the  venire,  and  jfrocted  at  foUam :]  Gkmbrales. 

A^fterwards  on  the  (a)  day  of  iii  the  year 

tbe  Jury  between  the  parties  aforesaid  is  respited  here  until  the  (6) 

day  of  unless  shall  first  come  on  the  (c) 

day  of  at  according  to  the  form  of 

the  statute  in  soch  case  made  and  proTided  for  default  of  the  jurors,  because 

none   of  them  did  appear ;  therefore  let  the  sheritf  have  the  bodies  of  the 

said  jurors  accordingly. 

(The  pottea  it  to  he  in  the  uiual  form,'] 

No.  3. 

Form  of  Judgment  for  the  Plaintiff  in  Atnimptit, 

[Cflfyy  the  itsut  to  the  end  of  the  award  of  the  venire,  and  proceed  atfoUowt:^ 

Afterwards  the  jury  between  the  parties  is  respited  [see  p.  Tiii.]  until  the  (d) 

day  of  unless  shall  first  come  on  the  («) 

day  of  at  according  to  tlie  form  of  the  statute  in  that  case 

made  and  provided  for  default  of  the  jurors,  because  none  of  them  did  appear. 

Afterwards  on  the  (f)  day  of  come  the  parties  afore- 

saidv  by  their  respective  attomies  aforesaid,  [or  as  the  case  may  be,]  and 

iMfore  whom  the  said  issue  was  tried,  hath  sent  hither  his  record 
had  before  him  in  these  words: 

[Copy  poUea.J 
Therefore  it  is  considered  that  the  said  A.  B.  do  recover  against  the  said 
C.  i>.  his  said  damages,  costs,  and  charges  by  the  jurors  aforesaid  in  form 
aforesaid  assessed  ;  and  also  £  for  his  costs  and  charges  by  the  Court 

here  adjudged  of  iiKrease  to  the  said  A,  B.  with  his  assent;  which  said  damages, 
costs,  and  charges,  in  the  whole,  amount  to  £  ,  and  the  said  C.  D.  in 
mercy  &c. 

No.  4. 

Form  of  the  Issue  when  it  is  directed  to  be  tried  by  the  Sheriff, 

[After  the  joinder  of  ittue  proceed  as  follows :] 

And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  indorsed 
on   the  said  writ  of  summons,  does  not  exceed   £20,  hereupon  on  the(g) 
day  of  in  the  year  pursuant  to  the 

statute  in  that  case  made  and  provided,  the  sherifif  [or,  the  judge  of 
being  a  court  of  record  for  the  recovery  of  debt  in  the  said  county,  as  the  case 
may  be,]  is  commanded  that  he  summon  twelve  &c.,  who  neither  &c.,  who 
shall  be  sworn  truly  to  try  the  issue  above  joined  between  the  parties  aforesaid, 
and  that  he  proceed  to  try  such  issue  accordingly,  and  when  the  same  shall 
have  been  tried,  that  he  make  known  to  the  Court  here  what  shull  have  been 
done  by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  belialf  directed, 
with  the  finding  of  the  jury  thereon  indorsed  on  the  day  of 

,  &c. 

No.  5. 
Form  of  Writ  of  Trial. 

William  the  Fourth,  by.  &c.    To  the  sheriff  of  our  county  of 

[or,  to  the  Judge  of  ,  being  a  court  of  record  for 

the  recovery  of  debt  in  our  county  of  ,  as  the  case  may  bel. 

(a)  Teste  of  distringas,  or  habeas  corpora. 
(6)  Return  day  of  distringas,  or  habeas  corpora.  ^ 
(c)  First  day  of  sittings,  orvommission  day  of  assizes. 
[    (d)  Return  of  distringas,  or  habeas  corpora, 
(e)  Day  of  sittings,  or  nisi  prius. 
(/*)  Day  of  signing  final  judgment. 
(^)  Teste  of  writ  of  trial. 


Gekkaales. 
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1834.  Wlierett  A.  B.,  in  our  Cooit  before  os  at  ITertnuter,  [or,  in  oar  C«ft 

y^^.^^       before  oar  Justices  ft  WetUmimtter,  or,  in  oar  Coait  before  tlie  Basoss  of  ov 

P  Ezcbeqoer  at  fTeiCmiMtrr,  as  the  case  may  be],  on  the  (a)  daj  oi 

'^^^'''  hst,  impleaded  C.  D.  in  an  action  lAipraatiies  {or  as  the  case 

may  be]. 

For  that  whereas  one  &c.  [here  recite  the  declazation  as  m  a  writof  inqoiiT], 
and  thereupon  he  bnmght  sait. 
And  whereas  the  defiondant,  on  the  day  of  bsc,  by 

,  his  attorney  [or  as  the  case  may  be],  came  into  ov  said  Cooit,  and 
nid  [here  recite  the  pleas  and  pleadmgi  to  the  joinder  of  issae].  aad  d« 
plaintiff  did  the  Kke.  And  whereas  the  sum  sought  to  be  lecwrered  in  the  sud 
action,  and  indorsed  on  the  writ  of  summons  therein,  does  not  exceed  20L,  and 
it  is  fitting  that  the  issue  above  joined  sftioaid  be  tried  before  mi  the  said 
sheriff  of  [or  Judge,  as  the  case  mar  be]  :    We,  therafoce,  par. 

suant  to  the  statute  in  such  case  made  and  prorided,  command  you  that  yoa  do 
summon  twelve  free  and  lawful  men  of  your  county,  duly  qwiified  aocordi:i|: 
to  law,  who  are  in  nowise  akin  to  the  pUintiff  or  to  the  defendant,  who  shaJ 
be  swoxn  truly  to  tiy  the  said  issue  jomed  between  the  parties  aforesaid,  and 
that  you  proceed  to  try  such  issue  aocordinglv ;  and  when  the  same  shall  have 
been  tried  in  manner  afofesaid,  we  command  you  that  you  make  known  to  os 
at  WeUmkuter  [or,  to  our  Justices  at  WatmintUr,  or,  to  the  Barons  of  our  said 
Exchequer,  as  the  case  mav  be]  what  shall  have  been  done  by  virtue  of  tLis 
writ,  with  the  finding  of  the  jury  hereon  indooed,  on  the  day  of 

next.     Witness  ,  at  Wmtmaattr,  ike 

day  of  ,  in  the  year  of  our  reign. 

No.  6. 

Form  rflndanmaa  tktrton  cftht  VtrdirU 

Afterwards,  on  the  (6)  day  of  ,  in  the  year  ,  bdoe 

me  sheriffof  the  county  of  [or  Jm%e  of  the  Cowt  of  ]. 

came,  as  well  the  within  named  plamtiff  as  the  within  named  defendant.  W 
their  respective  attomies  within  named  [or  as  the  case  may  be] ;  and  the  huors 
of  the  jury  by  me  duly  summoned,  as  within  commanded,  also  came,  and,  being 
duly  sworn  to  try  the  said  issue  within  mentioned,  on  their  oadi  said,  that 

No.  7. 
Farm  tf  IndMttmad  tkereim  ha  esM  a  Ncmtmi  tmka  pUue* 
[After  the  words  "  duly  swora  to  try  the  issue  within  mentiobed,**  proceed 
as  follows  : — ] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  K  bei^ 
solemnly  called,  came  not,  nor  did  he  further  prosecute  his  said  suit  sgaicst 
the  said  C.  D, 

No.  8. 
Farm  of  Judgment  for  the  Plauttif,  mfter  THmI  Uf  Uu  Skeriff. 

[Copjt  the  litue  and  then  proceed  aefolUme :] 
Afterwards,  on  the(e)  day  of  in  the  yev 

came  the  parties  aforesaid,  W  their  respective  attomies  aforesaid,  [<ar  as  the 
case  may  be,]  and  the  said  sheriff,  [or,  jud^,  as  the  case  may  be.]  before  whom 
the  said  issue  came  on  to  be  tried,  hath  sent  hither  the  said  last-mestioeed 
writ,  with  an  indorsement  thereon,  which  said  indorsement  is  in  these  words ; 
to  wit, 

[Copy  ike  Imdcreemiemu\ 
Therefore  it  is  considered  &c.  [m  iJbe  mauform  ax  6^«re.] 

(a)  Day  of  trial.  (6)  Datei»f  first  writ  of 

(c)  Day  of  Mgniiig  judgment. 
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IN   THIS   VOLUME. 


ACCOUNT  STATED. 

See  Monet  had  and  rsceiyed. — 
Pleading. 

An  indictment,  prosecuted  by  the 
plaintiff  against  the  defendant,  for 
a  nuisance,  having  been  returned 
a  true  bill  at  one  quarter  sessions, 
was  traversed  to  the  next.  The 
defendant  was  not  prepared  to 
plead  at  that  period  of  the  second 
sessions  at  which  by  the  practice 
he  was  bound  to  do ;  upon  which 
the  counsel  for  the  prosecutor  said, 
he  should  press  for  judgment  for 
want  of  a  plea,  unless  the  defend- 
ant would  pay  the  costs  of  the 
day.  The  Uourt  said  the  defend- 
ant must  either  plead  and  take  his 
trial,  or  might  traverse  on  the 
terms  propowd  by  the  prosecutor. 
The  parties  having  come  to  an 
agreement,  their  counsel  signed 
the  following  memorandum,  in- 
dorsed on  their  briefs:  "  Tra- 
versed to  the  next  sessions  by 
consent,  the  defendant  paying  the 
costs  of  the  day,  including  coun- 
sel's fees,  the  prosecutor  giving  a 

vol.  rv. 


copy  of  the  replication  a  month 
before  the  sessions."  The  costs 
were  afterwards  taxed  by  the 
clerk  of  the  peace,  and  the  allo- 
catur served  on  the  defendant. 
When  applied  to  for  the  amount, 
he  objected  to  two  items,  which 
were  relinquished  on  behalf  of  the 
prosecutor.  The  defendant's  at- 
torney offered  at  that  time  to  give 
his  check  for  the  residue,  but  did 
not,  it  not  being  pressed  for.  On 
a  subsequent  application  for  pay- 
ment, defendant  desired  prosecu- 
tor's attomev  to  "  apply  to  Mr. 
B,  who  received  his  rents,  and  he 
would  arrange  or  pay.**  Held, 
that  the  arrangement  between  the 

Sarties  at  the  sessions  bound  the 
efendant  as  an  agreement,  inde- 
pendently of  that  subsequent  order 
of  the  Court,  which  sanctioned  it ; 
and  therefore  that  the  agreement 
taken  together  with  the  promise 
to  arrange  and  pay,  after  ascer- 
taining the  amount,  afforded  evi- 
dence for  a  jury  of  an  account 
stated.    Porter  v.  Cooper^  E.  1834. 

456 
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ANNUITY. 

The  condition  of  a  money  bond  was 
Ibr  payment  to  the  plaintiff  of  an 
annuity  of  I  SQL  by  quarterly  pay- 
ments, after    previously  reciting 
tbat  uie  obligee  had  contracted 
Tiritb  the  obligor  fbr  sale  to  him  of 
a  messuage,  &c.  in  consideration, 
axnong  oUier  things,  of  the  an- 
nuity;  and  further,  that  on  the 
contract  of  purchase  of  the  mes- 
mage,  it  was  agreed  that  for  the 
lyetter  securing  payment   of  the 
said  annuity,  the  obligor  should 
execute  that  bond: — Held,  that 
the  bond  was  properly  stamped 
with  a  1/.  1 5s.  aeea  stamp  within 
65  a.  3.  c.  184. 
Held  also,  that  the  want  of  inrolment 
uqder  53  G.  3.  c.  141.  the  an- 
naitv  act,  could  not  be  raised  as 
an  QDJection  upon  non  est  factum ; 
and  that  if  it  could,  it  would  not 
prevail,  as  inrolment  was  not  re- 
quired under  that  act,  the  consider- 
ation not  being  pecuniary.    Mes- 
iaycr  v.  Biggs^  £.  18S4.  466 

APOTHECARY. 

See  SuEGsoM, 

APPEAL. 
See  Foot  Bate. 

APPBARANCE, 

la  vrder  to  satisfy  the  Court  under 
tkZ  tV.^.t,  89.  s.  8.  that  pro- 
per means  have  been  taken  to 
aerve  a  distrinffaa  on  a  defendant, 
who  was  a  clerk  in  the  victualling 
office,  in  order  to  enter  an  appear- 
ance against  him,  it  should  be 
shown  not  only  that  his  residence 
or  property  could  not  be  dis- 
covered, but  that  attempts  had 
been  made  to  serve  him  at  the 
victualling  ofBce.  Komcill  v. 
Bomer,  H.  1884.  874 

By  person  not  attorney  of  the  Court. 
m^ky  V.  Thempwn,  955 


Irregularity  in  appearii^  by  a  person 
who  is  not  an  attorney  of  the 
court,  does  not  entitle  the  opposite 
party  to  sign  judgment,  but  only  to 
move  to  set  aside  tlie  proceedings. 
Bazley  v.    Thomp9(m^  E.    1884. 

955 

ARBITRATION, 

On  A.  and  B.  entering  into  an  agree- 
ment in  France^  a  copy  of  it  was 
deposited  by  A.  with  a  notary  at 
Pant,  In  an  action  against  B.  on 
the  agreement,  evidence  was  given, 
that,  by  the  usage  of  France,  a  do- 
cument deposited  with  a  notary 
cannot  be  removed: — ^Held,  that 
the  affreement  was  sufficiently 
proved,  by  production  of  a  copy 
of  the  document  so  deposited; 
there  being  no  satisfactory  evi- 
dence of  the  fact,  that  two  dupli- 
cate originals  had  been  made. 

By  affreement  between  A,  and 
B.  made  in  France,  any  disputes 
which  might  arise  between  them 
were  to  1^  submitted  by  them  to 
two  arbitrators,  merchants,  [nego- 
tiants^ respectively  named  by  them, 
who  m  case  of  disagreement  were 
to  have  power  to  name  an  umpire. 
The  two  or  the  three  referees 
mifht  also  be  named  by  a  parti- 
cubr  court,  at  the  request  of  either 
party: — Held,  that  that  court 
might  appoint  an  arbitrator,  who 
was  not  a  merchant;  and  also, 
that  an  act  by  which  it  annulled 
B,*s  nominatioB  of  an  arbitrator, 
on  the  ground  that  he  was  a  fo- 
reigner, and  appointed  not  two 
otl^r  arbitrators,  bat  one,  aFrench- 
man,  and  not  a  merchant,  to  act 
as  refbree  with  the  nominee  of  A., 
must  be  taken  to  be  legal  accord- 
ing to  the  French  law,  till  the 
contrary  was  distinctly  proved. 

Where  on  breach  of  an  agree- 
ment entered  into  in  France^  and 
to  be  performed  there,  French  ar- 

8z^ 
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bitrators  awarded  a  sum,  including 
the  profits  which  the  plaintiff 
would  have'  made  had  the  agree- 
ment been  fulfilled: — Held,  that 
that  sum  might  be  recovered  in  an 
action  here  on  the  award,  as  not 
being  shown  to  be  contrary  to 
French  law. 

It  was  deposed,  that  two  out  of 
three  provisional  syndics  may,  by 
the  law  of  France,  sue  to  recover 
debts  due  to  the  bankrupt,  and 
without  the  previous  authority  of 
the  Juge  Commissaire : — Held,  that 
they  may  so  sue  in  this  country, 
nnless  the  French  law  be  shown 
to  the  contrary : — Held  also,  that 
the  act  of  the  two  syndics  suffici- 
ently implied  the  absence  or  want 
of  consent  of  the  third,  without 
showing  his  absence  or  want  of 
consent. 

Evidence  was  given,  that  by 
French  law  two  out  of  three  pro- 
visional syndics  may  sue  for  the 
debts  due  to  the  bankrupt,  and 
no  contradiction  being  offered: — 
Held,  that  they  may  so  sue  in  this 
country. 

The  declaration  averred,  that  a 
party,  a  Frenchman^  was  a  bank- 
rupt. The  evidence  was,  that  he 
was  only  **  en  etat  de  faillitc,"  or 
insolvent: — Held  no  variance,  as 
the  English  "  bankrupt"  does  not 
appear  identical  with  the  French 
"  banqueroute."  Mivon  and 
Another,  Provisional  Syndics  of  the 
estate  and  effects  of  Bewam^  a 
Bankrupt^  v.  Fumival,  T.  1884. 

751 

ARBITRATION  AND  AWARD. 

An  attachment  for  non-performance 
of  an  award  was  resisted  on  the 
ground  that  an  action  was  pending 
thereon ;  but  it  appeared  that  the 
party  was  in  contempt  before  it 
was  brought,  by  having  before 
then  refused   to    pay   the   sum 


awarded.  .The  Cofurt  granted  tbe 
attachment  on  the  temn  of  the 
plaintiff's  discontinuing  the  actiao, 
and  paying  the  costs.  PmM  r. 
Paull  M.  1835.  ^  72 

In  showing  cause  aganut  a  rule 
for  such  an  attacbment.  no  ob- 
jection can  be  taken  to  fiie  awizd, 
which  does  not  appear  on  tlie  &ee 
of  it.    S.C. 

If  the  reference  b  of  a  canse 
and  all  matters  in  diflbrenoe,  the 
attachment  will  issue,  altfaoagh  die 
award  mis-recidng  it  be  a  refer- 
ence of  the  cause  only ;  for  if  any 
other  matter  in  difference  existed, 
of  which  the  arbitrator  had  had 
notice,  it  would  be  a  ground  to 
move  to  set  aside  me  award. 
S.  C. 
A  rule  to  set  aside  die  oertiBcate 
of  an  arbitrator  should  state  the 
grounds  of  the  motion.  Where 
a  plaintiff  did  not  g^ve  distinct 
notice  of  attending  an  arbitrator 
by  counsel,  and  reuised  to  consent 
to  an  adjournment  except  on  de- 
fendant's paying  the  costs  of  die 
meeting,  the  Court  held  plaintiff 
not  entitled  to  such  costs,  stayed 
the  certificate  made  by  the  arbi- 
trator in  his  favour,  and  referred 
the  case  back  to  the  arbitrator. 
Whatley   v.    Morhmd,  H.    1834. 

ft55 
An  at^chment  will  not  be  granted 
for  non-payment  of  money  pur- 
suant to  an  award,  and  of , costs 
taxed  thereon,  till  after  die  order 
of  reference  has  been  made  a  rule 
of  court.  Chibon  v.  EOi,  H. 
1834.  ^  389 

During  a  trial  a  *  plaintiff's  .coun- 
sel proposed  to  the  defSaidaat's 
counsel  that  he  should  ^consent  to 
a  verdict  for  100/.,  witbotft  costs 
on  either  side.  The  defendant's 
counsel  conferred  with  defendant 
and  his  attorney,  who  woe  in 
Court,  advising  dbem  to  aeoe^  the 
offer,  but  both  told  him  it  eovld 
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not  be  agredl  to.    However,  the 
defendant's  counsel  took  on  him- 
self to  consent  to  a  verdict  on  the 
teima  proposed,  and  it  was  entered 
accordingly.    Held,  that  as  neither 
the  attorney  nor  the  defendant  op- 
posed the  making  the  order  at  the 
time,  except  in  private  conference 
with  their  own  counsel,  no  new 
trial  could  be  granted^  even  on 
payment  of  costs,  and  a  rule  ob- 
tained for  that  purpose  was  dis- 
dtarsed  with  cosU.     Wright  and 
ixnotierp  Aimgnecs  of  Jackson^  a 
Bankrupt  v.   Sorsby,  executor  of 
Sarsbff^  E.  1834.  434 

7«,  the  tenant  of  J.,  was  plaintiff 
in  an  action  of  trespass  against 
JP.'s  land  agent  for  talung  posses- 
sion of  T.'s  farm,  held  under  F. 
Ji.  acted  as  jp.'s  attorney  in  seve- 
ral suits  pending  between  T.  &  P., 
and  also  for  the  land  agent  in  the 
action  of  treq>ass  which  was  sub- 
stantially defended  by  F.'s  counsel, 
who    held   his  general   retainer, 
being  claimed  in  that  action  by 
the  attomejr,  H.    At  the  trial,  H. 
having  advised  with  the  defend- 
ant's counsel,  consented  to  an  or- 
der of  nisi  prius  imposing  certain 
terms  on  P.    It  was  afterwards 
moved  to  set  aside  the  order,  which 
had  been  made  a  rule  of  Court,  on 
affidaviu  of  H.  and  F.,  that  JP. 
never  gave  authority  to  consent  to 
settle  anv  action  or  matter  in  dif- 
ference   between  them,  but    the 
Court  refused  to  interfere  in  fa- 
vour ,  of  F.  in  a  summary  way. 
Thomoi  V.  HewcB  and  others^  T. 
1834.  335 

in  tw9  actions,  one  on  the  case  for 
disturbance  of  common,  by  in- 
closing a  part,  and  the  other  in 
trespass  qiiare  dausum  fregit,  a 
veraict  was  taken  .generally  for 
the  plaintiff,  subject  to  a  reference 
by  order  of  nisi  prius  of  those 
causes*  and  of  another  action  of 


trespass  not  then  at  issue,  as  well 
as  of  all  antecedent  causes  of  ac- 
tion between  the  parties,  if.  a 
person,  as  whose  servants  the  de- 
fendants had  justified  in  some  of 
these  pleas,  and  who  was  not  a 
party  to  either  cause,  was  to  be  at 
liberty  to  become  a  party  to  this 
reference,  as  was  any  other  person 
claiming  right  of  common  over  , 
the  locus  in  quo;  the  object  of 
the  reference  being  declared  to  be 
that  the  rights  of  the  commoners 
should  be  ascertained,  secured, 
and  regulated  as  concerned  the 
parties  thereto.  In  one  action  of 
trespass  not  guilty  was  pleaded, 
and  a  great  number  of  issues  were 
joined,  claiming  various  rights  of 
common.  In  die  other  not  guilty, 
and  numerous  special  pleas  of  jus- 
tification had  been  pleaded,  though 
no  issues  were  joined  at  the  time 
of  the  reference.  The  arbitrator 
awarded  for  the  plaintiff  in  the 
action  for  disturbance  of  common. 
In  the  action  of  trespass  which 
was  at  issue,  he  awarded  that  the 
defendants  were  not  guilty  of  the 
trespasses ;  and  in  that  which  was 
not  at  issue,  he  awarded  that  the 
plaintiff  had  no  cause  of  action 
against  the  defendants.  He  did 
not  further  notice  the  other  issues, 
or  specify  any  mode  of  terminating 
either  cause;  but  proceeded,  in 
pursuance  of  the  terms  of  the  or- 
der of  reference,  to  declare  in  his 
award  the  rights  of  the  parties 
in  the  causes  to  enjoy  the  com- 
mon, and  inclose  certain  woods  in 
future. 

He  then  directed  the  party  who 
was  the  defendant  in  the  first  ac- 
tion, and  plaintiff  in  the  two  others, 
to  pay  aD  the  costs  attending  the 
reference  and  award.  It  was 
moved,  first,  to  set  aside  the  award 
as  not  final,  in  not  having  with 
certainty  disposed  of  all  the  mat- 


PBBCEDtMO  CA8£S. 


10S3 


judgment  obtained  in  the  first  ac- 
tion: Held,  that  he  was  entitled 
to  be  discharged  out  of  custody, 
though  the  special  bail  put  in  in 
TrelMd  had  been  discharged  for  a 
defect  in  the  affidavit  to  hold  to 
Imil.  Gum  v.  M*Cliniock,  E. 
1834.  988 

Before  credit  e^cpired,  see  Siruit  v. 
iSMM.  1003 

Second,  on  concurrent  execution. 
Lenfia  ▼.  Murrti.  907 

ASSUMPSIT. 

See  Monet  had  and  receiveI). 

ATTACHMENT. 

Attachment  Ibr  costs  on  award.    See 

A&BITRATIOM. 

For  attoipey's  bill  after   taxation. 

364 
Attachment  on  an  award.    See  Ar- 

BIVEATIOK. 

For  non*payment  of  costs.  See 
Costs. 

ATTORNEY  AND  SOLICITOR. 
See  AppBAaAivcx.«-*pEACTiGs, 

tf  less  than  a  sixth  is  taxed  off  an 
attorney's  bill,  the  Court  may  al- 
low or  return  him  the  costs  of  tax- 
ation; and  where  very  nearly  a 
dlxth  was  so  struck  off,  the  Court 
refused  the  costs.  Baker  v.  Wills, 
H.  1834.  279 

iNfhete  an  attorney,  who  having  been 
•  employed  for  the  plaintiffs  in  a 
eaUse,  had  gone  on  as  far  as  the 
isdue  and  giving  notice  of  trial, 
and  had  laid  the  facts  of  the  case 
before  (^unsel  for  his  opinion,  was 
Afterwards  discharged  by  his  then 
clients,  but  not  for  misconduct; 
the  Court  refused  io  restrain  him 
from  acting  fbr  the  defendant  in  the 
tome  cause,  there  being  no  affidavit 
by  the  plaintiffs  or  their  solicitor 


that  the  attorney  had,  while  in  their 
employment,  obtained  a  confiden- 
tial knowledge  of  particular  facts, 
which  it  would  be  prejudicial  to 
their  case  to  conununicate  to  the 
defendant,  or  that  the  case  which 
had  been  laid  by  him  before  counsel 
contained  facts,  the  disclosure  of 
which  by  him  to  the  defendant 
would  have  a  similar  effect.  John- 
son  and  anoiher^  Assignees  of  Coeh' 
rone,  a  Bankrupt^  v.  Mamotti  M. 
1833.  78 

The  contract  of  an  attorney  or  so- 
licitor retained  to  conduct  or  de- 
fend a  suit  is  entire  and  continuing, 
via.  to  carry  it  on  till  its  termi- 
nation, and  can  only  be  deter- 
mined by  the  attomev  upon  rea- 
sonable notice.  So  that  m  an  ac- 
tion by  an  attorney  for  business 
done  in  a  suit  more  than  six  yean 
before  the  commencement  of  the 
action,  the  Statute  of  Limitations 
21  Jac.  1.  c.  16.  8.  3,  is  no  bar 
when  no  such  notice  was  given, 
and  the  suit  did  not  terminate  till 
within  six  years  before  the  action 
was  brought.  Harris  and  another^ 
Executors  of  the  WtU  of  WUson, 
deceased^  v.  Osboum^  E.  1834. 

445 

A  person  who  had  been  admitted  an 
attorney  before  11  G.  4.  and  1  fT. 
4.  c.  74.  (23d  July  1830,)  and  had 
taken  out  his  certificate  to  prac- 
tise in  a  court  of  great  session  in 
fValeSf  but  had  ceased  to  practise, 
and  was  not  **  then  practising:" 
Held  that  he  was  not  entitled  to  be 
inrolled  an  attorney  of  a  superior 
court  under  s.  16.  of  that  act. 
Ex  parte  Garratt,  H.  1834.     282 

An  attorney  sued  jointly  with  a  per- 
son not  privileged  from  arrest, 
does  not,  since  2  W.  4.  c.  39.  s.  4. 
lose  his  own  privilege  by  that  cir- 
cumstance; for  he  may  now  be 
served  with  a  copy  of  the  capias 
on  which  the  other  defendant  is 
arrested ;  and  where  an  attorney 
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iMifl  became  seTemHy  bankrupt, 
and   obtained    their    certificates. 
On  motion  to  have  the  bail-bond 
delivered  up  to  be  cancelled,  and 
*eo  edter  an  exoneretor  on  the  bail- 
piece,  Held,  that  as   the  bank- 
ruptcy and  certificates  of  the  bail 
^vere  not  disputed,  the  Court  would 
relieve  them  under*  the  powers 
of  4  &  5  Ann.  c.  16.  s.  20.  by 
staying  proceedings  on  the  bail- 
bond  ;  though  they  would  not  order 
it  to  be  delivered  up,  as  the  plain- 
tiff was  entitled  to  keep  it  in  order 
to  claim  to  prove  in  respect  of  it 
under  the  fiats;  and  the  Court 
moulded    the    rule    accordingly, 
vrithout  calling  on  the  bail  to  pay 
costs.    SlaUer  v.  ScoU,  H.  18d4. 

372 
I>ebt  on  bail-bond.    See  Plkadimo. 

BALLOT. 

Ckarktworth  v.  Rudgard.  822 

BANKRUPT. 
See  Covenant  in  Lbase. 

In  an  action  by  a  messenger  to  a 
commission  of  bankrupt,  against 
the  assignee  appointed  under  6 
G.  4.  c.  16.  to  recover  the  costs 
of  advertising  a  meeting  of  cre- 
ditors, and  of  hiring  a  room  for 
them  to  assemble  in,  it  is  sufficient 
to  prove  the  plaintiff's  appoint- 
ment, and  that  the  expenses  in- 
curred by  him  were  reasonable, 
without  proving  express  employ- 
ment or  recognition  of  him  as 
messenger  by  the  assignee;  Hamber 
V.  Purser,  M.  1883.  41 

A  person  who  had  been  discharged 
under  an  insolvent  act  in  1815, 
became  bankm]9t  in  1829  (8  0. 4.) 
and  obtained  his  certificate,  but 
paid  less  than  15^.  in  the  pound. 
He  afterwards  became  possessed 
of  property:  Held,  that  his  as- 
signees under  the  commission  were 
entided  to  recover  under  s.  127 


of  6  &•  4.  c  16.  whidi  has  for 
that  purpose  a  retrosnective  ef- 
fect, notwithstanding  tne  interest 
previously  vested  in  the  assignee 
under  the  insolvent  act.  EkUm 
and  otherSf  Asngneet  of  EliUm^  a 
Bankrupt,  v.  EUza  Braddick,  H. 
1884.  128 

(Order  and  DispotUion.) 

G,  R.  S.  having  advanced  money  to 
M,  received  from  him,  by  way  of 
security,  an  assignment  of  his 
equitable  life  interest  in  certain 
stock,  standing  in  the  names  of 
three  trustees  under  a  marriage 
settlement,  and  in  a  mortfi»ge 
vested  in  the  same  trustees.  The 
solvency  of  M.  becoming  doubted, 
one  of  the  trustees,  and  a  relation 
of  G.  R.  S.  spoke  to  him  on  the 
subject,  when  G.  R.  S,  in  the 
course  of  the  conversation,  and 
without  any  view  of  giving  validity 
to  the  security  he  held,  told  him 
that  he  held  the  above-mentioned 
assignment  as  a  security  for  his 
advances.  M.  having  afterwards 
become  bankrupt.  Held  that  this 
statement,  though  made  to  a  per- 
son who  was  not  the  acting  trus- 
tee, sufficed  to  prevent  the  stock 
and  mortgage  from  being  in  the 
order  and  disposition  of  ^.  at  the 
time  of  his  bankruptcy,  and  con- 
sequently from  passing  to  his  as- 
signees. G.  R.  Smih  V.  Snath 
and  atherst  M.  1883.  52 

Effect  of  certificate  in  discharging 
him  firom  costs.  652 

Assignees,  use  and  occupation  by. 
Jacobs  V.  PWUps.  678 

Payments  to,  with  reference  to  6  G.  4. 
c.  16.  s.  82.  Crowfoot  v.  London 
Dock  Company,  967 

Depositions.  581 

BANKRUPTCY. 

See  SUPBBSEDEAS. 

Steflms  V.  PeU,  ft. 
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BILLS  AND  N0TB6. 

See  Peactics  (Atife  to  annpukJ)— 

VhEADUHO. 

A  bill  haring  been  originalljr  ac- 
cepted* payable  at  the  aooepter's 
own  house,  King's  Roadt  CieUea, 
was  aflerwards  altered  by  him  at 
the  iniuiioe  of  tbt  peyee,  and 
wee  made  payable  at  Mr.  BUmd^i^ 
Qreai  Surrey  Street^  Blacl^friars : 
Held,  in  an  action  by  payee  against 
acceptor,  that  the  alteration  was 
immaterial,  and  did  not  vitiate  the 
biU.    fTalkr  v.  Cubley,  M,  183S. 

87 

Where  a  bill-broker  receives  a  bill 
from  his  customer  merely  to  get  it 
discounted,  he  has  no  right  to  mix 
it  with  bills  of  other  customers, 
and  pledge  the  whole  in  a  mass, 
in  order  to  secure  a  loan  of  money 
to  himself*  Still  less  has  he  a 
right  to  deposit  bills  received 
merely  for  the  purpose  of  dis- 
count, as  a  security,  or  part  se- 
curity for  money  previously  due 
from  him;  and  the  pawnee  re- 
ceiving the  bills  firom  him  with 
reasonable  ground  of  suspicion,  k 
fortiori  with  knowledge  of  the  li- 
mited authority  on  which  he  held 
tbemi  cannot  detain  them  against 
the  customer  who  deposited  them 
with  the  bill-broker*  Haym$  v. 
Faster,  M.  n3$.  65 

A  subscribing  witness  to  a  promis- 
sory note  expressed  to  be  payable 
on  demand  for  *'  value  received," 
proved  that  just  before  it  was 
signed,  the  maker  was  requested 
by  the  payee  to  give  it  him  in  lieu 
of  a  legacy  left  him  by  the  maker, 
who  was  then  very  ill*  for  the 
trouble  he  would  have  in  acting 
as  his  executor.  The  payee  hav- 
ing died  before  the  midLer,  Held, 
that  the  payee's  executors  could 
not  recover  on  the  note  agamst 
those  «f  th^  wiMi     SoUv  and 


oOerSt  EmctAm  of  CteNdbr,  v. 
Hmie  eaid  mudh^,  Eagmtmrt  <f 
Utidtrdomn,  H.  18S4.  305 

A  bill  was  drawn  on  the  eoMgwes 
of  a  eatgo  of  eoab  shipped  to  Xih 
ekeeter  by  the  broker  at  NememHll^ 
who  had  elfeeted  the  poftehase 
there.  That  biU  waa  Mmnied  to 
the  payees,  tlie  coal  owncfSv  «n- 
aoeepted,  on  aeeonnt  of  the  date 
being  too  short.  The  hnikar  hav- 
fog  directed  the  payeei  to  {Mrepate 
another  bill  at  a  kmger  date,  Ihey 
did  BO,  and  sent  it  to  his  eoiBiti&g- 
houee  in  N.  fof  his  eignaive* 
The  broker  had  in  the  ineanfime 
left  Nemastk  in  pecntdtvy  c>n- 
barressmeiit,  and  his  brodieri  the 
defendant,  had  conn  l^  the  eattit- 
inff-house  to  investigate  his  afl&irs. 
The  defendant,  in  the  abenee  of 
.  his  brother,  and  at  the  reqoest  and 
for  the  oonvetiienee  of  the  plam^ 
tiffs,  signed  the  bill  the^  had  pte» 
pared  without  qualification  of  his 
liability :  Heidi  that  he  was  per- 
sonally liable  as  drawer  to  pay  the 
bill.  Stmerhy  and  eikert  r.  /oAa 
JBtttoAer,  H.  1834.  SfO 

A  bill  aooepted  payable  at  a  Lmkm 
bankers,  indorsed  in  blank  by  the 
pa3ree,  was  indorsed  over  by  sab- 
sequent  holders,  who  added  Hiese 
words,  ^'  In  need  iSimtA,  Poyiwv  & 
Co."  to  their  indorsement.  It  was 
afterwards  indorsed  in  Uank  se- 
veral times,  and  at  last  to  die 
Lneffonl  bank,  who  indorsed  it 
specially,  "  Pay  Measfa.  nrwy 
and  Farley  or  order."  TermtffvA 
Fttrley  indorsed  in  bhnk  to  pfaun- 
tiff,  writing  diereon  **  lliomas 
Temeg  and  Farelley*"  It  was 
afterwards  indorsed  in  Uaidt  to 
several  dthers,  and  when  doe  was 
duly  presented  at  the  Lmdim 
bankersi  at  which  it  had  been 
made  payaUei  The  answer  was 
"fwadeiee.'*  On  dieaamedayit 
was  preacntedt  aeeordiiig  to  the 
pitvioua  memmodttiOf  to  Bmiiki 
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PMne*  &  Co.  Lmdam  bukera^  who 
rerand  to  pay  it,  on  the  ground 
of  tho  mis-tpdt  indontment  of 
Temmf  and  Farley.  The  case 
•tafted  between  the  parties  ad- 
mittttd  the  cttstom  oi  London  bank- 
«ni  to  be  to  refnae  payment  of  all 
biUa,  even  those  aoeepCed  by  them- 
a«lves»  if  the  indorsement  be  not 
oorrect  to  a  letter.  Due  notice 
of  dishonour  being  given  to  the 
plaintifii  the  bill  was  letttrned  to 
iiimi  and  he  gave  due  notiee  of 
dishonour  to  the  lAottfeol  bank, 
who  subsequently  pointed  out  the 
irregularity  to  the  plaintiff.  By 
their  advioe  he  sent  the  bill  to 
TVnMy  and  Fatley  in  Ireland  to 
roetifyf  and  indorse  it  Tem0y  and 
Fari^  They  did  sO|  and  the  bill 
was  sent  ujp  to  SwiUhf  Papntt  & 
Co.  who  remsed  payment  as  oter- 
duo:  Hdd»  that  Uie  bill  haWng 
been  regularly  presented  and  dis- 
honourMt  and  due  notice  of  dis- 
lnonour  given  to  the  Lkmrpool  bank, 
they  were  liable  to  pay  the  amount 
to  the  plaintiff.  Leonard  ▼.  Wiltath 
£.  1884.  416 

The  cases  enumerated  by  3  ft  4  Ann, 
c.  6.  s.  1.  in  which  promissory 
notes  cannot  be  assigned^  are  in- 
atanisesonlyi  Dielunsenr.Teaguet 
E.  1834.  450 

Saittg  one  party  to  a  bill  after  paid 
by  another.    Monek  v.  Boniam. 

an 

Pleading  want  of  donsideratioHi 
Eatitm  v.  Pralehtit.  472 

In  aaaumpsit  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange, 
it  is  a  bad  ]dea  to  plead  that  the 
ai^ott  was  eomntcnced  befinre  a 
reasonable  time  had  elapsed  for 
the  defendant  to  pay  the  bill  after 
notiee  to  him  of  the  non-payment ; 
£>r  the  cause  of  action  acomed 
against  the  defendant  immediately 
on  hb  receiving  the  notiee  of  dis- 
honour. SiMcn  ▼«  Lm$9  T. 
1834.  845 


Quare,  if  a  tender  promptly 
made  within  a  reasonable  time 
after  such  notice  reoeived,  would 
be  a  defence  to  an  action  even  (br 

,  nominal  damagjse  only  fbr  non- 
payment in  the  interim  ?     S.  C 

If  a  notiee  of  dishonour  is  sent  by 
fMMf  on  the  dqr  on  whiidi  the  party 
ought  to  receive  it,  the  onus  is  on 
the  vendor  to  proire  afllrtnadvely 
that  the  letter  wes  put  in  In  time 
to  reach  the  party  that  day,  ac- 
cording to  the  course  of  the  post. 
FmvUrv.Hendon,T.iSS4.    IW2 

Where  a  promissory  note  was  made 
payable  to  Z).  or  bearer  on  de- 
mand at  sightt  it  was  held  that  the 
letters  words  could  not  be  rejected, 
and  that  no  at tion  could  b#  mahi* 
tained  without  proving  present- 
ment for  sight.  Dixon  v.  Nut- 
taU,  E.  1834.  1013 

CARRIERS. 

A  case  containing  a  looking-glass  of 
above  10/.  value,  mark^  on  the 
outside  <<  Plate  Glass,'*  &c.  and 
directed  to  '•Col.  Shedden,  Ehns, 
LummgUmf^  was  delivered  at  the 
office  of  the  defendant^  a  common 
carrier  in  LmdoUf  and  booked 
there  to  go  by  his  waggon.  Its 
siae  was  oonaidefablei  and  its 
weight  five  cwt. }  a  notiee  Was 
fixed  in  the  carrier's  office,  pur- 
suant to  11  Q€9.  4.  and  1  WM.  4^ 
c.  68 ;  no  price  was  paid  for  its 
carriage^  but  for  booking  only  \  no 
declaration  of  its  nature  or  value 
was  made  on  behalf  of  the  plaintiff 
pursuant  to  section  1  of  the  act ; 
nor  was  any  increased  rate  of 
charge  fbr  the  greater  risk  and 
care  incurred  in  hs  coilveyancei  or 
any  engagement  to  pay  the  s4nle 
asked  or  accepted  by  the  deftnd- 
ant's  servant  on  receiving  the  pack- 
age«  It  arrived  in  Lffmmgkm^  and 
was  ibrwaided  from  thenee  on  a 
narrow  truck  without  springs, 
•loBf  •  unootbioedtelheMn^) 
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wliise  it  wai  diaooTered  to  be 
broken.  The  jury  found  ne^- 
ffence,  and  gave  the  plaintiff  a  ver- 
dict for  the  value  of  the  glass : 
jHsUt  on  motion  to  enter  a  nonsuit, 
that  the  nature  and  value  of  the 
article  in  the  case  not  having  been 
declared  at  the  time  of  delivering 
it  at  the  defendant's  office,  and 
gross  ne^igenoe  not  being  found 
by  the  jury,  the  carrier  was  pro- 
tected by  the  express  words  of  11 
G».  4.  and  1  mil.  4.  c.  68.  s.  1. 
Otifm  v.  Burneti,  H.  ISS4.      134 

CERTIFICATE. 
See  AaaxTBATioir  avd  Award. 

CHAB6INO  IN  EXECUTION. 
Hemitt  v.  MeUon.  1003 

CHURCHWARDEN. 

A  cliurdiwarden  cannot,  by  ordering 
repairs  to  be  done  to  a  parish 
church,  render  his  co-church- 
wardens liaUe  without  their  con- 
sent, and  if  he  does  he  is  person- 
ally liable.  NortkwaUe,  Executor^ 
^c.  V.  BeimeU,  H.  1834.         23^ 

CLERK 

To  tnnpike  trustees,  liability  of. 
Emerf  v.  Aoy.  696 

cooNovrr. 

See  Erbob.— PaACTicE  (^Cdgnovit.) 

COMMENCEMENT  OF  SUIT. 
DieUtuon  v.  Teagm.  450 

COMMISSIONER  UNDER 
LOCAL  ACT. 

A  local  act  directed  that  no  person 
•  should  be  capable  of  «<  acting  as  a 
cMuninsioner  in  execution  tlrereof, 
in  any  ease  wherein  he  should  be 
^fsoniAy  interested  in  the  matter 
■1  question,"  and  that  any  person 
^h$  dNttld  90  not  as  «  ODiniais* 


woper,  being  so  iMsgnaHfinjAoidd 
fOTlieit  100£  The 
were  in  part  elected  bj]^ 
within  a  certain  precinct.  An 
order  had  been  made  hj  tbsm  fiv 
constructing  a  footway  in  a  par- 
ticular manner  along  the 
of  the  defendant's,  amoi^ 
pcemises.  ThedefiendanCvwhawas 
afterwards  elected  a  conmoissiaDer, 
attended  at  a  special  meetii^  of 
the  commissioners,  and  first  moved 
to  rescind  the  order  as  to  all  ex- 
cept his  own  premises,  which  was 
negatived.  On  a  motioD  being 
made  to  alter  the  order,  by  adopt- 
ing a  less  expensive  mode  of  pav- 
ing, he  sttppevted  the  iireiWBttiofi 
in  a  speedi,  and  took  an  active 
part  in  the  discussion,  said  in  op- 
posing the  onginal  order.  He 
then  proceeded  to  the  baQot  with 

aetion  of  debt  for  the  pcnity, 
there  was  a  count  charging  the  de- 
fendant with  acting  as  a  commis- 
sioner in  a  matter  when  he  was 
personally  interested,  and  voting 
accordingly.  Another  oonnt  oolv 
chatged  bun  with  acting  aa  sack 
commissioner  in  a  matter  ia  which 
he  was  personally  intereatcdL  The 
jury  found  that  the  defeadant  did 
not  vote  on  the  occasion  in  ques- 
tion, and  gave  him  a  verdict* 
HM,  that  he  did  not  aet  as  a 
Commissioner  in  proposing  tiw  re- 
scinding the  order^  except  as  to 
his  own  premises ;  but  that  there 
was  evidence  that  he  had  **  acted" 
as  a  commissioner  by  addressing 
the  meeting  on  the  molian  for  al- 
tering the  order,  and  by  takmg  an 
active  part  in  the  discnsakta^  and 
that  as  the  onlyquestioQ  left  to 
them  was,  whether  he  bad  voted, 
and  not  whether  he  had  aeled  as  a 
commissioner  in  any  odicr  manner, 
he  was  entitled  to  a  new  trial. 
Charlumr^  ▼.  Budgard,  T.  18M. 
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The  aridmiee  of  a  penon  who 
IRoeeeds  to  a  ballot  is  adnuauble 
aa  to  the  share  he  penonally  took 
in  it    S.C. 

Sembhf  the  addreesiag  connnis- 
aioaere  of  paving  by  a  oommis- 
aiooer  in  complaint  of  a  gnevance 
affecting  him  individnalfy,  is  not 
**  aeting"  as  a  commissioner.  S.  C, 

COMMON. 

See  Woods. 

COMPOSITION. 

By  agreement  not  iwder  seal  be- 
tween the  plaintifi  and  other  cre- 
ditors of  the  de&adant,  with  the 
dafimdant  andhis  surety,  the  latter 
aoreed  to  pay  them  a  composition 
of  15i.  in  the  pound  at  two  fixed 
.datesi  and  in  consideration  of  the 
eveditor»agreeing  to  discharge  the 
defendant  from  all  his  debts  and 
demands  on  receiving  the  I5s.  in 
the  pound,  the  surety  undertook 
to  pay  a  sum  down  in  part  pay- 
ment of  the  first  instalment,  and 
to  accept  a  bill  drawn  by  the  de- 
fendant in  part  payment  of  the 
second;    the  creators  thereupon 
agreeing  '*  to  exonerate  and  dis- 
^arge  the  defendant  on  payment 
of  the  said  I5s.  in  the  pound."    It 
was  next  agreed  that  some  bills  (and 
a  note)  which  if  paid  would  have 
aatisfied  the  residue  of  the  compo- 
aition  money,  and  which  had  been 
indorsed  and  handed. over  to  the 
plfliyiUfSi  by  the  defendant  before 
the  composition,  "  should  be  con- 
nderedasparlfMymefU  of  the  said 
.  15f .  in  the  pound :"  Held,  that  the 
defieadant  still  remained  liable  on 
su(^  of  those  securities  as  were 
not  paid  at    maturity  by  other 
parties  to  them.     Conatahle  and 
mioAery.AndrmpU.UU.    206 


CONCURRENT  WRITS. 
See  Lems  v.  Mofrii.  907 


CONFIDENTIAL  COMMUNI- 
CATION. 

See  LiBXL. 

CONTINGENT  REMAINDER. 

See  Devise. 

CONTINUANCES. 
See  LiHJTATiONS. 

COPY  OF  AGREEMENT. 

If  one  of  the  parties  to  a  cause  has 
the  oidy  copy  of  his  agreement 
with  his  adversaiv,  he  should  give 
him  a  copy,  wnen  applied  for, 
without  inqposiBfftermsi  or  a  judge 
at  chambers  will  compel  him  to 
do  so.    Rod  V.  Cokmaih  H;  1194. 

«74 

COPYHOLD* 

See  Money  had  anp  rscsivbDv 

COSTS. 

After  a  defendant  has  consented  to 
withdraw  a  juror,  and  consecpient- 
ly  to  pay  his  own  costs,  it  is  too 
late  to  move  that  the  phdntiflPs  at- 
torney do  pay  his  costs  of  defence 
on  the  ground  that  the  plaintifi* 
never  auth»rised  him  to  aue  the 
defendant.  Hammmi  t;  Thorpe^ 
T.  1894.  886 

The  trial  of  a  cause  was  postponed 
by  order  of  a  court  of  nisi  prius, 
on  ihe  defendant's  application,  on 
the  terms  of  hia  saying  thejplain- 
tifi*  his  cosu  of  the  day.  The  or- 
der of  nisi  prins  was  made  a  rule 
of  court,  and  the  costs  were  taaced, 
after  which  the  defendant  became 
bankrupt :  Held;  that  he  was  dis- 
disrged  by  his  certificate,  aa*  to 
these  interlocutory  costs  so  ascer- 
tained before  the  hsnksvptcy. 
Jaeabv.Fha^T.  \m^  652 
A  certificated  bankrupt .  cannot  be 
dischamed  firom  airest  for:*  debt 
oovsred  by  -hia  osstififiale,   tiU 
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it  haa  been  inMBed  pursuaiit  to  6 
G.  4.  c.  16.  8.  m.    S.C. 

By  the  proper  Mnttruetion  of  Reg. 
Gen.  If  a.  2  W.  4.  No.  74.  a  defend- 
ant 18  not  entitled  to  general  coata 
of  i8sue8  found  for  biin,  including 
the  witnesses,  or  to  the  costs  of 
witnessaa  whosf  testimoiiy  was 
only  in  part  applicable  to  those 
issues,  but  the  plaintiff  has  a  right 
to  general  costs  in  respect  of  the 
issues  found  for  him.  LArditer  v. 
JHok,  H.  1884.  8^9 

AUaehmnt  will  be  iaaued  ibr  iK>t 
paying  ooals  in  ajeotment  on  the 
naater'a  alloeatur  aftar  iudgment 
$M  in  case  of  a  nonauit,  tboiigh  no 
aubpoena  aolvaa  has  issued  against 
the  nominal  plaintiff.  Doe  d.  Fhyd 
▼.Aof,M.  1833.  85 

Issues  were  joined  in  fact  and  in  law, 
and  notice  of  trial  of  the  former 
given;  but  the  pbdutifi*  having 
gone  to  trial,  paid  the  costs  of  the 
day  on  motion  in  the  subsequent 
term.  In  that  term  the  demurrer 
was  argued,  and  the  defendant  bad 
leave  to  amend  on  pavment  of 
eoata*  The  maater  disattowed  all 
the  phunciff*8  coats  of  the  paper 
books  and  brieib  which  related  to 
the  issues  in  fact,  and  was  held 
rigbl.  Jom$  V.  RobtfUf  exeaOriXf 
H.  1834.  310 

In  an  action  on  an  attorney's 
bill,  die  bm  bad  been  delivered, 
but  an  order  for  better  par- 
ticuian,  by  adding  the  dates,  was 
granted,  on  defendant's  paying  for 
the  aame.  The  nlaintin  charged 
ibr  drawing  as  well  aa  eopvingthe 
amended  partieulars  of  the  bill. 
The  master  allowed  the  copying 
only,  and  waa  held  right.    S.  C. 

Whcnre  in  the  wpy  of  an  attachment 
fbr  non-payment  of  coats,  pursu- 
ant to  the  master's  allocatur,  i^ch 
was  served  on  the  defendant  Cb^ 
v#rl,  the  final  t  of  hia  name^as 
omitted,  and  that  of  the  master 
waa  suted  to  be  J^y  instead  of 


DiUff  the  court  set  aside  ^he  atlacb- 
raent  and  discharged  the  defarf- 
ant^  though  in  tlw  oriffinal  mle 
the  names  were  spelt  ri^t.  Ra 
V.  Cahtfi^  hi  a  cmtm  €f  Smik  v. 
Cakeri,  M.  1833.  77 

By  order  of  a  baron,  made  pinviinnt 
to  S  G*.  H.  c.  t$.  B.  83.  proeeedlngs 
in  an  action  on  an  attorney's  1ml 
were  staid  on  payment  of  vrhai 
should  be  fomid  due  by  the  mas- 
ter, without  embodying  in  the  or- 
der the  defendant's  submission  or 
undertaking  to  pay  the  sum  which 
should  be  found  due  on  taxation. 
He,  however^  signed  the  usual 
submission  to  that  efibct  in  Ae 
book  kept  for  that  purpose  at  As 
baron's  chambers.  On  the  taxa- 
tion an  allocatur  was  made  in  fr- 
VQur  of  defendant  for  6d,  That 
taxation  was  reviewed  nnder  an 
order  granted  by  another  baron, 
and  the  master  then  made  an  allo- 
catur for  181.  to  the  |daitttiff. 
The  plaintiff  made  that  order  a 
rule  of  Court,  served  it  on  defSmd- 
ant,  demanded  the  costs,  and,  on 
non-payment,  obtained  an  attach- 
ment without  making  the  orkmal 
order  of  submission  m  the  \nSge*t 
book  a  rule  of  Court :  Held,  that 
the  attachment  issued  on  sa£Bcient 
materials,  and  the  Court  set  it 
aside  accordingly;  but  they  after- 
wards upheld  another  attadiment 
obtained  after  the  first  order  and 
submission  had  been  made  a  role 
of  Court :  both  rules  having  been 
served  on  defendant,  and  a  fresh 
demand  of  the  costs  made.  Ay- 
alls  V.  Emer9m,  H.  1834.        364 

Personal  demand  on  the  party  liaUe 
to  pay  costs  under  the  master's  al- 
locatur, is  essentia]  before  an  at- 
tachment can  be  moved  Ibr  non- 
payment of  costs.  Simmett  v. 
Tonfer,  T.  1834.  862 

A  defendant  may  move  for  costs  of 
the  day  for  not  proceeding  to  trial 
pursuant  to  noCiee^   thcwigk  the 
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flaktiff  bat  labaMiacBdy  tooe  to 
tviali  obiatoed  a  vodiet  and  signed 
fimd  jndgBentf  if  the  cause  is 
atili  in  exisfenoe  from  the  plain- 
tifTB  not  having  taxed  hia  costs  or 
obtained  the  mits  of  execution. 
JUdU  ¥.  Lucock,  H.  18d4.       881 

Coate  of  taxing  attomey's  bill,  iee 
ATtexirxY. 

Coaia  in  action  &r  mesne  profits* 
See  MasvB  Paovits. 

Coata  of  several  counts.    See  Slan- 


Coata  to  defendant  when  arrested  for 

larger  sum  than  recovered*     il6, 

£22,  Ml. 

Coats  pavnUe  by  executora  for  not 
proceeding  to  trial.  9£4 

Secnrity  for.    Bee  Sscuxitt. 

COUNTS. 

Superfluity  of,  suUect  of  motion, 
not  demurrer.  Uardner  v.  Barv- 
man,  412 

COURTS  OF  REQUESTS. 

The  London  court  of  requests  acts 
3  Jac.  1.  c.  15.,  14  G.  2.  c.  10.,  39 
and  40  G.  3.  c.  104.«  copfer  juris- 
diction over  liquidated  demands, 
though  there  are  special  counts; 
but  not  in  cases  where  unliquidated 
damMCs  are  sought  to  be  reco- 
vered; as  on  a  count  for  not  re- 
turning goods  unsold.  PoiUm  v. 
Mauer.YL.  1834.  999 

CREDIT,  see  315. 

Shnpion  v,  Pent4m  and  Strutt  v. 
Smith,  1002. 

See  Sai.is  or  Goods. 


CROSS  ACTION. 
See  Pleadiko. 
Chappel  V.  Hichs. 
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CUSTOM  OF  THE  COUNTRY. 

See  UsB  AND  OCCUPAUON. 


COVSNANTB. 
See  ExBOUTiov, 

COVENANT  IN  LEASE. 

It  is  no  defence  at  law  to  an  action 
on  an  indenture  of  lease  by  tfae 
trustee  of  a  partv  who  has  become 
bankrupt,  that  the  defendants,  the 
lessees,  have  performed  their  co- 
venants with  the  assignees  of  the 
cestui  que  trust.  Dtmiei  MMet 
BfiiUn,  adHMthmior  of  J.  Anm- 
dmr$t  V.  Dmdei  Brimn^  Ptrroi,  mnd 
WiOU,  E.  1834.  473 

DEBT,  ACTION  OF, 
In  an  action  of  debt  on  a  judgment 
of  an  inferior  court,  the  dedara- 
tion  is  bad  on  demurrer,  if  it  does 
not  contain  an  averment  that  the 
cause  of  action  arpse  within  the 
jurisdiction  of  the  court  below: 
It  is  not  enough  to  allege  that  the 
plaintiff  recovered  his  damages 
within  that  jurisdiction.  Jtsoav. 
Pope,  E.  1834.  403 

The  words  **  undertook  and  agreed 
to  pay"  in  n  quantum  meruit 
count,  do  not  necessarily  import 
the  form  of  action  to  be  assump- 
sit, but  are  good  in  debt.  Gmrd- 
ner  v.  Bomman,  E.  1834.  412 
In  an  action  of  debt  it  is  imma- 
terial that  the  aggregate  of  tiie 
sums  claimed  in  several  counts 
exceeds  the  amount  claimed  in  the 
ouefwif*    S»  C 

No  objection  on  the  ground  of 
superfluity  of  counts,  can  ba  ta- 
ken on  demurrer,  but  it  must  be 
the  subject  of  motion.  (Reg.  Oen. 
Hit.  4  W.  4.  No.  6.)    a, 

DE  INJURIA. 

See  Pleaping. 


DEMISE, 
Occupation  not  evidence  of. 
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DEMURRER. 

See  Plbadikg.— Practice. 
Arguing.    See  DarUngY.  Oumey,  2 

DEPOSITIONS. 
Before  oommissionen  of  bankrupt. 

DETINUE. 

A  ^ea  m  detinue,  that  plaintiff  did 
not  deliTer  the  goods  to  the  de- 
fendants, is  bad  on  general  demur- 
rer. Walhar  ▼.  Jimes  and  others, 
S.  1834.  915 

DEVISE. 
B.  B.  derised  freehold  premises  to 
his  wife  during  her  life  or  widow- 
]iood«  and  after  her  death  or  mar- 
riage, to  Ins  nephew  i?.  B.  R.  for 
fife,  and  from  and  after  his  decease 
*<  unto  and  equally  between  all  and 
every  the  diildren  of  his  said  ne- 
phew JL  B,  R.  lawfully  begotten, 
their  heirs  and  assigns  respective- 
ly, as  tenants  in  common,"  if  more 
than  one,  and  if  but  one,  then  to 
such  only  child,  his  heirs  and  as- 
signs ;  but  in  case  there  should 
be  no  child  or  children  of  his  said 
nephew  R.  B.  R.  living  at  the  time 
of  the  decease  or  marrying  again 
of  his  the  tesUtor's  said  w3e,  then 
he  devised  over  to  his  executors 
in  trust  for  other  persons.  The 
residue  was  devised  to  certain 
other  persons.  By  codicil  dated 
and  executed  on  the  same  day  as 
the  wiU,  duly  attested  so  as  to 
pass  real  estates^  the  testator  di- 
rected "  That  neither  the  said  R. 
B.  R.  nor  any  or  either  of  his  issue, 
shall,  by  virtue  of  this  my  mil,  take 
or  be  considered  as  entitled  to  a 
vested  interest  or  interests,  unless 
and  until  they  shall  respectively  at- 
Urn  the  age  of  21  ^ears.*"  R.  B. 
R,  the  nephew  attamed  21,  marri- 
ed, had  cnildren  in  the  lifetime  of 
the  testator's  widow,  and  survived 


her,  as  did  his  chiUxen.  At 
death  he  entered  into 
of  the  devised 
wards  died,  kanring  five«liiUMB 
surviving  him*  all  sifiBiti^  and 
havii^  by  will  devised  aHficeiwid 
estates  of  whidb  he  mq^  die 
seised,  and  over  wlueb  be  waiff^ 
have  a  diqiosing  power,  tmt 
persons,  iJUMm  tnisla  nieiiti~ 
the  will:  Held,  tkit  the 
sufastiftnted  by  the  wiU  fiir 
previously  made  to  the 
became  void*  the 
phted  not  having,  iiappened;  -owl 
that  the  estates  devised  te  the 
chddren  by  the  will  Wng-JOOidK* 
ed  eontinigeiitlqr.theeodiial,  idsd 
of  effect  for  waHt«f  ftfortwdtf 
estate  of  freehold  to  aoppait  thoa 
atthedeathof /L£.  A.;  aothat 
the  fee  passed  by  the  vUl  dT  the 
testator's  hek  at  law«  Rsmel  v. 
Buehanan  emd  eihen,    E.   1854. 

5M 

DIRECTIONS  TO  TAXING  OF- 
FICERS.  576 

DISCLAIMER. 

Land  beloiM^  to  the  fiidier  of  die 
lessor  ot  iSt  ]daintiff  had  been 
held  by  his  leave,  and  under  bin. 
by  the  father  of  the  defeadant, 
from  1812  to  his  death  in  18SI, 
on  an  understanding  that  a  lease 
was  to  be  granted.  After  that 
event  the  land  remained  in  posnes 
sion  of  the  defisndant  till  the  daslfa 
of  the  father  of  the  lessor  of  the 
I>laintiff  in  1829,  and  horn  that 
time  tHl  the  ejectment  delivered. 
No  claim  or  payment  of  rent  or 
acknowledgment  of  tenancy  by 
either  the  defendant  or  his  &.ther 
was  shown.  No  demand  of  the 
possession  from  the  defendant  was 
shown ;  but  in  order  to  show  that 
the  defendant  had  detennined  the 
tenancy  by  diBclaimer,  the 
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of  tlie^ttntiff  put  in  a  letter  from 
the  defendant  and  two  more  from 
hin  agents.  In  the  first,  the  de- 
fendant stated,  that  the  facts  not 
being  within  his  knowledge,  he 
had  referred  diem  to  his  solicitors, 
send  had  requested  them  to  corn- 
mimicate  with  the  lessor  of  the 
i^aitttiir.  The  second  letter  to 
mm  from  the  solicitors  ran  thus : 
—The  defiendaat  has  given  us  a 
letter  from  you  on  the  suliject  of 
some  grooad  you  state  to  have 
been  let  by  your  fiuher  in  1811, 
and  which  has  ever  since  been  in 
the  possession  of  his  lordship's 
faai%.  We  will  thank  you  to 
let  us  haive  the  proofs  that  it  was 
not  the  late  lord's  own.  The 
other  letter  from  one  of  the  soli- 
citors requested  forther  informa- 
tion as  to  the  late  Mr.  Lewis  hav- 
ing a  right  to  let  the  ground  to 
Earl  C. :  Held,  that  those  letters 
did  not  amount  to  an  admission 
of  an  antecedent  disclaimer,  and 
that  if  they  did,  they  would  not  be 
sufficient  for  that  purpose,  being 
written  afker  the  day  of  the  demise 
laid  in  the  declaration. 

The  letter  of  the  defendant  did 
not  authorize  his  solicitor  to  bind 
bim  by  any  disclaimer.  Doe  d. 
LewU  V.  Earl  Cawdor,  T.  1834. 

852 

Semble,  If  an  admission  of  a 
disclaimer  is  made  after  the  day 
of  the  demise,  it  must  recognize  a 
diadaimer  as  having  been  made 
antecedent  to  that  day,  or  it  will 
not  determine  a  tenancy.    S,  C. 

DISTRESS. 

Withdrawing.    See  Stephens  v.  Pell. 

2 
For  poor-rate.     Priestley  v.  Watson. 

916 

DUPLICATE  ORIGINALS.  751 
See  EviBEKCE. 

VOL.  IV. 


EFFECTS. 
See  Lewis  v.  Rogers.  372 

EJECTMENT. 

Sec  Mesne  Profits. 

A  declaration  in  ejectment  must  be- 
gin and  conclude  with  the  quo  mi- 
nus clauses,  as  before  2  IV.  4.  c. 
39.  the  uniformity  of  process  act, 
the  general  rules  of  Mich.  3  W.  4. 
No.  \5.  not  being  applicable  to 
any  but  actions  merely  _personal. 
Doe  d.   GilUtt  V.  Roe,  T.   1834. 

649 

An  ejectment  was  brought  and  no- 
tice of  trial  given  in  December  for 
the  next  assizes,  but  without  pay- 
ing the  taxed  costs  of  a  former 
ejectment,  brought  for  the  same 
premises  by  the  defendant  against 
the  lessors  of  the  plaintiff,  in 
which  judgment  had  been  had 
against  the  casual  ejector,  and  pos- 
session delivered  to  tlie  defendant. 
A  rule  afterwards  obtained  for 
staying  the  proceedings  in  the  se- 
cond ejectment  till  such  costs  were 
paid,  together  with  those  of  an  ac- 
tion for  mesne  profits,  was  made 
absolute.  Such  a  rule  will  not  be 
enlarged  in  order  to  set  off  the 
costs  claimed  against  any  to 
which  the  lessors  of  the  nlaintiff 
may  become  entitled  on  the  trial 
of  the  second  ejectment.  (See 
Reg.  Gen.  Hil  2  W.  4.  No.  93.) 
Doe  A.  MasUn  v.  Pacfter,H.  1834. 

145 

ENTRY. 

See  Evidence. 

ERROR. 
When  a  defendant,  against  whom 
judgment  had  been  signed  on  a 
cognovit,  in  which  he  agreed  not 
to  bring  a  writ  of  error,  or  delay 
execution,  brought  a  writ  of  error 
notwithstanding:  Held,  that  the 
allowance  of  that  writ  of  error  was 
4a 
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dM  e0ttiie  of  bii«iiMS»  it  not  Ad- 
OBUMible  evidence  g(  the  place  at 
which  the  errett  took  place  after 
the  death  of  the  ofiicer,  in  an  ac- 
doa  between  third  pereons.  Cham- 
ieft  v»  Benuuoom  and  iUkers^  T. 
iSS4.  &Sl 

Depoaitions  taken  before  com- 
miaaionera  of  bankrupt*  and  in- 
roUed  by  the  aaaigneea  according 
to  6  Gm^  4.  c*  16.  a.  96.  are  not 
efidcnce  againat  them  in  an  action 
Ifwiwh*  In  diapute  the  commiaaion, 
hj  diaprovinff  the  act  of  bank- 
ruptojr  on  wbicb  it   ii  founded. 

A  trader  and  nnaU  former  being  em- 
barraaaed  in  bar  afiaira  and  preaaed 
by  a  creditor,  aaaigned  "  all  her 
«ffectSv  atock*  bookst  and  book- 
d$bUp"  for  the  benefit  of  her  cre- 
ditors, and  At  the  same  time  dic- 
tated a  liat  of  persons  whom  she 
atated  to  be  creditors  of  her  es* 
tate.  The  assignee  having  dealt 
with  the  property  after  her  death, 
waa  sued  by  one  of  her  creditors 
aa  executor  de  son  tort:  Held, 
that  the  list  waa  evidence  as  part 
of  the  transaction  of  the  assign- 
tnaQt  in  order  to  establish  the  bon4 
fides  of  it,  and  so  iustify  the  de- 
fendant's intermeddling.  Lewit  v. 
Thomas  Rogers^  Executor  of  Eliaa* 
beth  Rogtrst  deceased,  T.  1834. 

872 

Held  a1so»  that  cattle  on  the 

farm  paaaadby  the  word  "  effects/' 

BXCISB  INFORMATION. 

See  Forma  Paupehis. 

EXECUTION. 

Tba  attorney  for  a  defendant  who 
was  in  custody  on  final  process, 
obtained  the  consent  of  the  i>lain- 
tifTs  attorney  not  to  charj(e  him  in 
execution  in  the  term  m  which 
that  step   ought    to    have   been 


taken,  on  the  falae  repreaaitation 
that  he  had  the  defendant's  autho- 
rity and  consent  to  take  no  advan- 
tage of  his  not  being  charged  in 
execution  till  die  next  term.  The 
defendant's  attorney  signed  an  un- 
dertaking to  that  e&ct,  which, 
however,  did  not  state  that  the 
proceedings  were  stayed  at  the  de- 
fendant's request,  pursuant  to  Reg. 
Gen.  of  this  court,  HiL  26  &  27 
G.  2.  The  defendant  was  not 
charged  in  execution  till  the  next 
term,  and  was  afterwards  dis- 
charged on  the  ground  of  the 
above  omission  in  the  undertaking. 
An  action  having  been  brought  by 
the  plaintiffagainst  the  defendant's 
attorney  for  damages  accruing 
from  the  defendant's  discharge  by 
the  false  representation  of  the  de- 
fendant, it  was  held  that  it  could 
not  be  maintained,  for  the  damage 
laid  arose  from  the  informality  of 
the  undertaking.  Hemtt  v.  W. 
MeUon,  E.  1884.  1008 

Two  writs  of  ca.  sa.  were  issued  at 
one  time  into  Anglesea  and  CSar- 
narvonshire*  The  debtor  was  ar- 
rested in  Angksea  on  1st  Noeem" 
her,  and  having  paid  debt  and 
costs  to  the  sheriff,  was  discharged. 
The  next  day  he  was  arrested  in 
Camarvonshiife  on  the  other  ca.  sa., 
and  was  detained  in  custody  till 
the  15  th,  when  the  debt  and  costs 
were  paid  over  to  the  creditor's 
attorney,  several  days  after  he 
had  been  acquainted  with  the  pre- 
vious focts.  The  debtor  then  sued 
the  creditor  and  her  attorney  in 
case  for  malicious  non-feasance, 
in  not  giving  notice  to  the  sheriff 
of  Camarwmshire  that  the  writ  is- 
sued into  Anglesea  had  been  exe- 
cuted or  the  judgment  satisfied, 
and  that  the  writ  directed  to  htm 
was  not  to  be  executed:  Held, 
that  in  the  absence  of  proof  that 
before  the  second  arrest,  any  no- 
tice had  reached  the  creditor  or 
4  a2 
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her  attorney  of  the  first  arrest,  or 
of  the  payment  of  the  debt  and 
costs,  or  that  at  any  time  before 
his  discharge  the  plaintiff  had  ap- 
plied to  either  for  a  countermand 
of  his  imprisonment,  which  had 
been  thereupon  maliciously  with- 
held, he  could  not  maintain  the 
action.  Lewis  v.  Grace  Morris  and 
Lloyd  Roberts,  E.  1834.  907 

Scmble,  the  discharge  by  the 
sheriff  of  Anglesea  without  the 
consent  of  the  plaintiff  was  illegal. 
S.  C. 

Sembiet  also,  that  the  second  ar- 
rest might  have  been  set  aside  on 
application  to  a  judge.     S.  C. 

EXECUTORS   AND  ADMINIS- 
TRATORS. 

See  Use  ako  Occupation. 

Where  in  an  action  commenced  by 
an  executor  before  1st  June  1835, 
he  sued  necessarily  in  his  repre- 
sentative character,  and  declared 
only  on  promises  to  his  testator  in 
his  life-time,  judgment  as  in  case 
of  a  nonsuit  was  obtained  in  No- 
vember 1883,  but  the  executor 
took  no  step  after  1st  June  in  that 
year :  Held,  that  he  was  not  liable 
to  pay  the  whole  costs  of  the  cause, 
but  only  such  costs  as  had  been 
occasioned  by  his  own  negligence 
in  not  proceeding  to  trial.  Pickup 
and  another,  Executors,  v.  Wharton, 
H.  1884.  224 

The  expenses  which  executors  will 
be  justified  in  incurring  about  the 
funeral  of  the  deceased  when  his 
estate  turns  out  insolvent,  must 
be  reasonable,  according  to  the 
circumstances  of  each  particnlar 
case,  with  reference  to  the  tes- 
tator's condition  in  life.  Edwards 
V.  Edwards,  Administratrix  with 
the  Will  annexed  of  Henry  Edwards, 
deceased,  £.  1834.  438 

Where  in  an  action  against  the 
personal  representative  of  the  vo- 


luntary grantor  of  an  tfnmdtj, 
plene  administravit  wss  pfeaded, 
the  defendant  dmooed  stn  expen- 
diture of  103f.  on  the  fbnend  of 
the  deceased,  who  died  w«tA 
2987/.,  but  whose  rank  m  IMe  did 
not  appear.     S,  C. 

Semkk,  that  ^t  sum  eo«id  not 
be  allowed  to  the  personal  repre- 
sentative aganst  a  ebnb  Ibr  ao 
arrear  on  the  annuity  deed.     5.  C 

Nor  can  items  Ibr  expensca  of 
reoonveyin|r  mor^aged  pfenoaes 
to  the  real  represenCatrre  of  the 
mor^igor,  and  for  coBts  of  eject- 
ments brought  to  recover  tfaeni, 
be  allcmed.  Nor  a  pyyinttit  by 
the  personal  repreaentatrre  out  ci 
the  assets  on  aceoUnt  ofinierest 
due  on  a  mortage  created  by' the 
fiither  of  the  deceased  befctfe  the 
estate  descended  to  die  latter. 
S.  C. 
Assumpsit  against  exeeufrixes,  fiv 
work  and  labour  done  for  the  tes- 
tator. Plea,  that  a  judgment  had 
been  obtained  against  the  cestitfter 
in  his  life-time,  and  that  tkede* 
fendants  had  fidly  adottniatered, 
&:c.  except  as  to  chattels  €€  aaaU 
value,  not  sufficient  to  satbiy  the 
judgment.  Replication,  that  the 
testator  paid  a  large  sum,  to  wit, 
200/.,  in  full  satisfaction  ftad  dis- 
charge of  the  debt  recovered  ^md 
of  the  judgment,  and  that  the  de- 
fendants deceitfully  and  ytfUk  the 
intention  to  deceive  and  de&and 
the  plaintiff  of  ins  damages,  have 
deferred  and  still  do  defer  pro- 
curing acknowledgmetrt  df  siAis- 
faction  to  be  entered  of  the  said 
debt,  or  to  be  released  therc^hini, 
and  still  permit  the  said  jndgttent 
thereon  to  remun  in  rail  Icllfee. 
Rejoinder,  traversing^fftfe  MMaent 
6f  the  said  sUm  in  full  aatisaetioa 
and  discharge  of  die  delM  le- 
covered,  and  of  the  j«dg^Aeilt,''^m 
held  bad  on  deniarrcir;  k/r  die 
material  fact  to  be  traversed  was 
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the  keeping  on  foot  the  judgment 
by  fraud;  whereas  the  payment 
in  satisfaction  was  immaterial  and 
not  traversable,  being  mere  in- 
ducement Jime9  V.  Roberts  and 
another,  Executrixest  M.  1834.  48 
.An  executor  who  pleads  non  assump- 
sit and  plene  administravit,  is  en- 
titled to  the  general  costs  of  the 
cause,  if  he  succeeds  on  the  latter 
plea.  Jgguldenv.  Terson^  H.  1834. 

309 
Semhlct  no  affidavit  is  necessary 
to  substantiate  between  counsel 
what  terms  were  ofiered  or  ac- 
cepted by  them  on  the  hearing  of 
a  cause*    S,  C. 

Two  of  four  co-executors  proved  the 
will,  and  sued  for  gooos  sold  and 
deliveredi  and  wo&  and  labour 
done  by  the  testator.  The  other 
two  released  to  the  defendant^  who 
pleaded  the  release  puis  darrein 
continuance :  Held,  that  before  the 
Ck>urt  would  take  the  plea  off  the 
file,  the  plaiutiff  must  make  out 
a  case  of  fraud.  Herbert  and  qn- 
Qther^  ExecfUorSf  v.  Pigot,  bart,  H. 
1834.  2S5 

Where  an  executor  apees  with  a  le- 
gatee to  allow  him  mterest  on  his 
legacy  if  he  will  permit  it  to  re- ' 
main  in  his  hands,  it  becomes  a 
loan  to  the  executor,  for  which 
he  is  personally  liable  at  law,  and 
cannot  plead  plene  administravit 
in  bar  to  an  action  by  the  le^tee. 
Wkmeyi  Clerks  Executor  of  Andus, 
y.Eamshaw,  T.  1834.  804 

tn  covenant  against  an  executor, 
aued  as  an  assignee  for  breaches 
of  covenants  to  pay  rent  imd  to 
repair,  incurred  in  his  time,  it  was 
pleaded,  that  the  defendant  was 
executpr  of  the  lessee,  that  the 
premises  vested  in  him  as  such  ex- 
ecutor only,  and  not  otherwise, 
that  the  profits  of  the  demised 
premises  at  the  time  he  became 
executor,  and  since  that  hitherto, 
were  less  than  the  rent  reserved, 


and  that  the  defendant  had  paid 
to  the  plaintiff  before  commencing 
the  suit  25 5L,  being  all  that  re- 
mained in  his  hands  of  the  said 
profits  by  him  at  any  time  received 
therefrom,  and  that  he  had  never 
since  received  any  such  profit: 
Held  on  special  demurrer,  to  be 
insufficient,  for  not  stating  that 
the  defendant  had  no  other  assets 
of  the  deceased  which  had  come 
to  his  hands  as  executor  to  be  ad- 
ministered. Heid  y.  Tenterden 
(Lord).  M.  1834.  Ill 

See  Remnant  v.  Bremridge^  8 
Taunt.  191 ;  Tremeerev*  MorUont 
1  Bing,  New  C.  89. 

In  two  other  pleas,  the  defend- 
ant added  to  the  above  statement^ 
that  the  sum  of  255L  so  paid  be- 
fore the  commencement  of  the 
suit  was  all  the  money  which  re- 
mained in  his  hands,  not  only  on 
account  of  the  profits  of  the  pre- 
mises received  by  him,  but  of  all 
the  goods  and  chattels  which  were 
of  the  deceased  which  ha4  come 
to  his  hands  to  be  administered ; 
and  that  he  had  not  at  the  time  of 
the  commencement  of  the  suit,  or 
at  any  time  since,  any  profits  or 
^oods  and  chattels  of  the  deceased 
m  his  hands  to  be  administered : 
Held,  on  special  demurrer,  in- 
sufficient, for  not  stating  that 
during  the  interval  between  the 
payment  of  the  255L  and  the  com- 
mencement of  the  suit,  defendant 
had  no  assets.  Reid  v.  Tenterden 
{Lord,)  M.  1834.  Ill 

Semble^  an  ofier  by  an  executor 
to  a  lessor  to  surrender  to  him  a 
lease  granted  to  his  testator,  is  an 
answer  to  an  action  of  covenant 
against  him  as  assignee  for  breaches 
of  a  covenant  to  repair,  as  to  all 
breaches  accruing  after  that  o£fer. 
S,  C 

EXTENT, 
A  fiat  fw  an  extent  having  htea 
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granted  more  than  a  year  before 
application  for  an  extent,  the 
Court  refused  to  grant  a  rule  that 
an  extent  might  issue  tested  of  the 
day  on  which  the  fiat  bore  date. 
Rex  V.  MaberUy,  T.  1834.       345 

FALSE  IMPRISONMENT. 

Where  the  master  of  a  school  re* 
fuses  to  deliver  up  the  person  of 
a  boy  to  his  parent,  on  account  of 
a  quarter's  schooling  not  having 
been  paid  according  to  contract; 
but  there  is  no  evidence  that  the 
boy  was  present  at  the  refusal,  or 
knew  that  his  mother  had  wished 
to  take  him  home  and  been  re- 
fused, or  was  in  any  way  re- 
strained though  kept  at  school 
during  the  Christmas  fortnight ; 
an  action  for  false  imprisonment 
cannot  be  maintained  by  him. 
Daniel  Herring^  an  Infant^  by  IV. 
H.  Kimber,  his  next  Friend,  v. 
Boyle,  T.  1834.  799 

FOREIGN  LAW. 

Evidence  of.  AUvony.Fumivat.  751 

FORFEITURE. 

A  termor,  afler  deserting  the  de- 
mised premises,  delivered  up  the 
possession  of  them,  with  the  lease, 
to  a  party  who  claimed  by  a  title 
adverse  to  that  of  the  landlord, 
with  intent  to  assist  him  in  setting 
up  that  title,  and  not  that  he  should 
hold  bond  fide  under  the  lease: 
Held,  that  the  term  was  forfeited 
by  the  act  of  betraying  possession. 
Doe  d.  EUerbrock  v.  F/ynn,  T. 
1834.  619 

FORMA  PAUPERIS. 

A  defendant  in  an  excise  information 
may  defend  in  formd  pauperis  on 
an  affidavit  that  he  is  not  worth 
51,  over  and  above  his  apparel, 
and  without  certificate  by  counsel 
that  he  has  merits.  But  such  a 
defendant  is  not  entitled  to  a  copy 


of  the  information,  and  can  only 
have  it  read  over  to  him  by  the 
officer,  in  order  to  his  pl»^'^«*g 
then  or  at  a  future  day.  Aitcrwey 
General  v.  Duffy  (Bevcmte  Case,) 
H.  1834.  234 

FRAUDS,  STATUTE  OF. 

J.  went  to  B.  on  20th  Julf,  to  treat 
with  him  for  an  engagem^it  as 
farming  bailiff.  3,  handed  to  him 
a  paper  on  which  the  proposed 
terms  of  service  were  written,  bat 
it  was  not  signed  by  either  party. 

A.  asked  when  he  was  to  come. 

B,  said  on  the  lS4th.  A.  waie  no 
objection,  but  took  the  paper  away 
with  him,  and  came  into  the  ser- 
vice on  the  24th  :  Held,  that  this 
was  an  agreement  on  the  20th  bs 
a  service  for  a  year  from  the  24th, 
and  as  the  memorandum  was  not 
signed  by  the  narty  to  be  diarged, 
it  was  not  valid  by  aection  4  of 
the  statute  of  frands,  29  Car.  2. 
c.  S.  SneUmg  r.  Lord  thmtimg- 
field,  T.  1884.  606 

The  plaintiff  and  defendant  went  to- 
gether to  the  shop  of  A,^  who 
knew  the  plaintiff  but  not  the  de- 
fendant. The  plaintiff  haWng  \vt- 
troduced  defendant,  s^d  in  his 
presence  to  A.  **  Have  you  any 
objection  to  supply  this  gentleman 
with  some  furniture  ?  If  yoa  will, 
I  will  be  answerable  for  it."  A. 
asked  how  long  credit  wmdd  be 
wanted?  Plaintiff  replied,  **  I 
will  see  it  paid  at  the  end  at  six 
months;"  adding,  it  woitld  be 
about  40^.  or  50L  A.  sent  gsods 
to  the  defendant's  houae,  and  no 
payment  having  been  made  hf  the 
defendant  within  six  BKmtha,  ap- 
plied to  the  fdaintiff  for  the  anwimt, 
without  previously  reqnesCiM  de> 
fendant  to  pay.  The  pi&itiff 
having^  paid  the  amount:  Hdd, 
that  a  jury  was  well  wnrranted  in 
finding  that  die  credit  wv  giren 
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by  A,  not  to  defendant,  or  to  him 
and  the  plaintiff  jointly,  but  to  the 
plaintiffy  whose  promise  to  pay 
ivas  therefore  original,  and  not  col- 
lateral only,  so  as  to  require  any 
writing  within  the  statute  of  frauds, 
S9  C.  2.  c.  3. ;  and  therefore  that 
the  plaintiff  midit  recover  the 
amount  against  me  defendant  as 
fbr  money  paid  at  his  request. 
Simpson  v.  Penton^  H.  1834.  315 
Semhle,  the  circumstances  of 
each  case  must  be  considered  in 
deciding  whether  a  contract  be 
originafor  collateral.    S.  C. 

FRENCH  BANKRUPT,  751. 

GAME. 
See  Trbspass. 

GUARANTEE. 

The  following  guarantie  was  given 
by  the  ilefendant  in  Jan,  1825  to 
certain  bankers:—"  Please  to 
open  an  account  with,  and  honour 
the  checques  of  H.  B.  on  Mill  ac- 
count, for  whom  I  will  be  respon- 
sible." The  account  having  been 
opened,  the  bankers  made  ad-. 
▼ances  to  H*  B.  from  time  to  time 
till  Feb,  1827,  when  they  ceased. 
A  large  balance  was  then  due  to 
them  from  H.  B,,  who  in  October 
of  that  year  paid  a  sum  into  the 
bank  on  account  of  it.  In  Feb. 
183S  the  bankers  took  an  accept- 
ance from  H,  B.  at  three  months 
fbr  die  balances  of  his  account 
^ith  interest,  without  the  defend- 
«ot'»  knowledge.  In  several  pre- 
vious instances  the  bankers  nad 
'  taten  similar  acceptances  from 
.customers  who  bad  ovendrawn 
tMff  ^CODUUts;  but  though  the 
tdefendmt  had  been  consulted  by 
them  as  their  attorney  on  the  dis- 
libnottr  of  several  of  them,  it  was 
net  shown  that  he  was  aware  of 
die  practioe  of  the  Imok  in  that 


particular :— Held,  that  the  takine 
the  acceptance  from  the  principiu 
debtor  by  the  parties  guaranteed, 
without  the  knowledge  or  assent 
of  the  surety,  was  a  giving  time  to 
the  principal,  which  altered  the 
situation  of  the  surety,  and  there- 
fore discharged  him  from  liability 
on  the  guarantie.  Howell  and 
'  another^  Assigneet  of  John  Waien 
and  David  fonei^  Bankrupts^  tur- 
viving  Partners  of  Robert  Waters^ 
deceased^  v.  WilUamJon^s^  T.  1834. 

548 

HABEAS  CORPUS. 

It  is  no  ground  for  bringing  up  a 
prisoner  by  habeas  corpus,  that 
the  sheriff's  warrant  to  the  ofiBcer 
and  gaoler,  under  which  he  was 
arrested  and  detained,  did  not  state 
the  court  out  of  which  the  writ  is- 
sued, it  not  being  shown  that  a 
copy  of  the  process  was  not  de- 
livered to  him  at  the  time  of  exe- 
cuting it,  pursuant,  to  2  W,  4.  c. 
39.  s.  4.  Ashby  v.  Goodyer,  E. 
1834.  414 

IF  ANY. 

Effect  in  pleading.  Gould  v«  Las- 
bury.  863 

INCLOSURE. 

See  Woods. 

INFERIOR  COURT. 
See  DBBt. 

The  court  will  remove  a  judgment 
from  an  inferior  court,  in  oraer  to 
issue  execution  thereon,  pursuant 
to  19  G.  3*  c.  70.  8«  4.;  though 
part  of  the  debt  has  been  levied^ 
by  process  from  the  inferior  Court. 
Knowles  y.  Lynch,  E.  1834.      477 

Action  of  debt,  on  judgment  of. 
Read  v.  Pope.  403 

INQUIRY,  WRIT  OF. 

No  affidavit  of  merits  is  requured 
where  the  execution  of  a  writ  of 
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agreed  wkh  an  atloniey,  who  was 
one  of  bis  creditors,  and  held  a 
coffBovit  for  bis  debt,  to  procure 
ana  coodaet  kia  discbarge  under 
the  insohrent  debtors'  act,  and  that 
tlie  debt  should  be  omitted  from 
the  schedule,  and  the  operation  of 
the  cojpiovit  suspended  till  after 
the  '  discbarge  had  taken  place, 
vfhen  it  was  to  be  revived.  After 
the  party's  dischai|;e»  judgment 
was  entered  up  and  execution  is- 
sued* The  Court  set  them  aside 
with  eosts*  Tmhram^  Qent.  one  ^c. 
V.  IVMNHm,  H,  18d4.  180 

IK8PECTING  AGREEMENT. 

See  CoiPY*  AoKkfeii^Kt. 

INSURANCEi  (LIFE.) 

Biefore  effecting  a  poli^  of  life  in- 
aurance.  a.  cbdaration  and  state- 
ment of  heakh»  freedom  from  dis- 
«88e»  &c,  was  aigyied  by  the  as- 
sured. By  one  clause,  ^  tf  any 
imime  wtrmenlC  was  contained 
therein,  or  if  the  facts  required  to 
be  set  forth  in  the  above  proposal 
were  not  truly  stated^  the  premiums 
were  to  be  forfeited  and  the  as- 
surance to  be  void :  Held,  that  as 
ibe  health,  &c»  of  the  party  whose 
life  was  insured  was  untruly  stated, 
though  not  to  the  knowledge  of 
the  party  making  the  dedaration 
and  statement,  the  premiums,  &c. 
,  were.focfeited,  and  could  not  be 
MOQivered  hack.  Ihkckett  v.  tVilr 
JmrnnB.  1834.  S40 

INTER]?LEADER  ACT. 

See  Sheriff. 

IRREGULARITY. 

S^e  Affidavit  OF  Debt. — Practice, 
{Irregularity—Signing  Judgment.) 

J0DGE  AT  CHAMBERS. 
Though  a  judge  at  chambers  may 


make  order  for  staying  proceedings 
on  payment  of  debt  and  costs,  be 
cannot  order  payment  by  instal- 
ments, nor  give  the  defendant 
more  time  than  he  would  have  had 
byhw.    KirbyY.ElKer,H.lS$i. 

JUDGE'S  ORDER, 

For  admitting  handwriting,  &c.  to 
written  instruments.  v.  vi. 

One  rule  is  sufBcient  to  make  a 
judge's  order  for  returning  a  writ 
in  vacation  a  rule  of  Court,  pur- 
suant to  Reg.  Gen.  M,  5  fr,  4., 
No.  13,  and  uso  to  call  on  a  sherifF 
to  show  cause  why  an  attachment 
should  not  issue  against  him  for 
disobeying  such  order.  Kensit  v. 
Bulteel  M.  1833.  59 

A  judge's  order  granted  in  vacation 
must  not  be  drawn  up  as  of  the 
preceding  term.  Rex  v.  Price  and 
Wakelin^  in  Lawrence  v.  Morgan^ 
M.  1833.  60 

JUDGMENT. 

See  Practice,  {Signing  Jftdgmeni.) 

Action  on.    See  Debt. 
On  old  warrant  of  attorney.     Ash" 
man  v.  Bowdler,  84 

Time  for  signing  on  writ  of  trial. 

834 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Where  a  plaintifl^  who  had  sued  a  de- 
fendant as  acceptor  of  a  bill,  and  got 
payment  from  anodier  party,  abn- 
doned  die  action : — Held  that  the 
defendant,  who  disputed  his  liabi- 
lity as  acceptor,  was  bound  to  take 
down  the  cause  by  proviso,  and 
could  not  have  judgment  as'  in 
case  of  nonsuit,  or  a  peremploify 
undertaking  to  try.  Monck  v. 
BonAom,  H.  1834.  312 

When  issue  is  joined  in  Tfimty  term, 
and  notice  of  trial  giren  for..the 
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that  the  landlord  might  maintain 
trespass  quare  clausum  fregit  for 
taking  possession  of  the  crop,  and 
hindering  him  irom  having  the 
use  and  occupation  of  the  land 
after  the  year  expired.  Strickland 
V.  Maxnells  Esq,,  Sheriff  of  York- 
shire, and  another,  H.  1834.  346 
Whether  the  payment  of  the 
rent  was  a  condition  precedent  to 
the  tenant's  having  the  right  to 
the  way-going  crop,  qwpre.    S.  C. 

Shewing,  in  pleading,  landlord's  title 
expired.  776 

Holding  over.  780 

LEAP-YEAR. 
See  Doe  v.  Harries,  185. 

LEASES. 
See  COVEKANT. — ^Pow£B« 

LEGACY, 

Where  a  testator  in  his  will  directs 
that  one  class  of  legacies  **  shall  he 
paid  prior  to  his  dehts  and  other 
legacies^  and  that  all  his  legacies 
sluill  be  paid  within  two  years, 
free  from  legacy  duty,^*  the  exemp- 
tion from  duty  is  not  limited  to 
such  legacies  only  as  are  payable 
within  two  years,  but  the  general 
words  ''all  my  legacies,"  will  in- 
clude a  legacy  given  by  a  subse- 
quent codicilt  wnich  is  made  pay- 
able at  a  different  time*  byne 
and  another  v.  Currey  and  others^ 
E.  1834.  478 

Paasiog  property  in.  Best\,  Argles. 

LEGACY  DUTY. 

A  win  directed  executors  to  lay  out 
the  residue  of  the  personalty  in 
die  ftmife,  and  divide  the  interest 
*'  among  poor  pious  persons,  male 
or  female,  old  or  infirm,  in  lOL 
at  15L,  as  they  should  see  fit:" 
Held,  first,  that  the  executors 
eotdd  not  be  called  on  to  pi^  le« 


gacy  duty  as  beneficial  legatees ; 
and  secondly,  that  "poor  and  pi- 
ous persons"  are  not  benefited 
by  the  beq^uest  as  a  class,  but 
that  each  individual  selected  by 
the  executors  was  the  person  so 
benefited,  and  was  consequently 
liable  to  pay  the  duty  when  the 
sum  received  should  exceed  20/., 
such  duty  to  be  then  retained  by 
the  executor  accordingly,  after 
being  calculated  accordmg  to  the 
party's  propinquity  in  blood  to  the 
testator.  In  re  fFiikmsonf  T.  1834. 

513 

LIBEL. 

The  declaration  stated  that  defend- 
ant had  been  retained  by  the 
plaintiff  to  edit  the  plaintiff's 
newspaper  for  reward^  and  that 
he  did  not  edit  it  in  a  proper  man- 
ner, but  without  the  knowledge, 
leave,  authority,  or  consent  of  die 
plaintiff,  fidsely,  maliciously^  and 
negliffently  "  inserted  and  pub- 
lished" therein  a  false  and  malici- 
ous libel  &c«  It  then  proceeded 
to  state  that  an  information  was 
afterwards  exhibited  against  plain- 
tiff for  **  falsely  and  maliciously 
printing  and  publishing*'  the  said 
libel ;  and  that  such  proceeding 
were  thereupon  had  that  plaintiff 
was  convicted  of  the  offence  and 
fined  100/,  The  plaintiff  had  a 
verdict  for  the  fine  and  oosts« 
However,  judgment  was  arrested 
on  the  ground  that  upon  the  de^ 
claration  the  injury  sought  to  be 
comp^sated  did  not  appear  ne- 
cessarily consequent  on  the  breach 
of  duty  charged  against  the  de- 
fendant, for  the  act  of  printing 
and  publishing  by  the  plaintiff  did 
not  appear  to  be  the  same  as  that 
of  inserting  and  publishing  by  the 
defendant.  Colium  v.  Paimore, 
T.  1834.  677 

Semble:  The  proprietor  of  a 
newspaper  in  wbiob}  mtham  his 
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knowledge  or  coment,  a  libel  is 
ioicrted  1^  bit  editor,  cannot  re- 
cover against  him  the  damages 
postained  by  his  own  conviction 
as  {KOiMrietor.  S.  C. 
Ak  letter  written  by  the  defendant 
and  fowrsining  a  libel,  was  dated 
in  £sfei^  and  addressed  to  a  per- 
•on  in  Seoilatid.  It  was  prored 
to  have  been  in  the  CotcJteUar 
posi-ofl&oe*  and,  after  being  mark- 
ed there»  to  have  been  forwarded 
|o  hfmdm  on  its  way  to  ScoUamd. 
It  was  produced  at  the  trial,  with 
pnmer  post-marks,  and  with  the 
seat  broken,  but  not  by  the  JNtrty 
to  whom  it  was  addressed.  Hek^ 
aufficieat  prim4  facie  evidence  of 

CUioadon  in  Estest  and  that  it 
i  reached  its  address  in  Scot- 
Umd.  IVmrtm  v.  Wamn,  T.  1834. 

830 

A  lettet  to  the  manager  of  a 

property   in    Scotland   in    which 

rintiff  and  defendant  were  ^int- 
interestad,  rdatins  prinapally 
to  the  property,  and  we  plaintiff's 
conduct  respecting  it,  but  also 
contained  a  passage  reflecting  on 
his  conduct  to  his  mother  and 
annt;— Held  that  the  latter  part 
could  not  be  privil^ed  as  a  con- 
don.    S.  C. 


rials.  The  defendants'  engineer 
was  empowered  to  reject  any  ma- 
terials or  work  not  in  his  < 


LIEN. 

Where  a  mortgage  deed  was  deliver- 
ed to  a  party  as  evidence  of  his 
title  to  mlf  fi>r  payment  of  prin- 
cipal and  mteiest  due  thereon, 
no  lien  attaches  on  the  deed  in 
ictpect  of  his  work  and  labour  in 
ao  applying  i  for  the  value  of  the 
ardde  deposited  is  not  increased 
by  any  work  done  on  or  with  re- 
'qpect  to  it,  ,  iSataifferrv.  Jiell^  H. 
1834.  244 

&.  contracted  with  the  defendants  to 
axacute  an  extensive  building 
mention  for  them,  in  considera- 
tion of  a  certain  sum,  and  of  be- 
iRg  aUowed  to  use  certain  mate- 


conformable  to  the  plans  and  sat- 
cifications,  and  to   provide  wier 
materials,  and  employ  competent 
persons  to  perform  the  work^if  ^. 
failed  to  do  so,  as  well  as  to  de- 
duct the  amount  from   ds  sum 
payable  to  him  under  the  contract. 
The  defendants    were  at  liberty 
to  diminish  or  add  to  the  vork^ 
paying  S.  at  the  contract  prices 
accordingly,    or    At^tt^lwyg  from 
them  if  necessary.      5.  placed  on 
the  defendants*  premises  steam- 
engines,  rail-roads,  loaleriala.  im- 
plements, and  other  arudes  of  va- 
rious kinds,  necessarv  to  carry  on 
the  works.     The  deiendants'  en- 
gineer visited  the  premises  daily, 
and  rejected  such  of  the  materiali 
brought  thither  by  £.  as  he  thoo^t 
unfit  for  use.      During  the  pro- 
gress of  the  works  advances  were 
made  by  the  de&ndanU  to  S.  on 
his  application;  he  freeing  that 
all  the    engines,    materials,  &C., 
brought  or  to  be  brought  on  die 
defendants'  premises   ror  use  in 
constructing  the  works,  should  be 
a    security    for    such    advances. 
Those  advances  ahn^s  exceeded 
the  value  of  the  property  so  en 
the  premises.     S.  became  bank- 
rupt before  the  works  were  com- 
pleted, upon  which  the  de&ndanli 
erased  his  marks  on  the  eo^pnes, 
materials,  implements,  &e.  then  on 
their  premises.  Crom/ootamdoUignt 
oisignees  of  Sirtatker  m  &gdby<, 
v.  Luubmboek  Cumpoi^K  18M. 

967 
In  trover  brought  by  the  assig- 
nees of  S.  agayms^.  the  j^ffendants 
to  recover  such  engines,  materials, 
&c. :  Held,  first,  Uiat  the  arbitra- 
tor had  no  power  to  award  that 
the  defendants  were  endtkd  to 
prove  against  the  estate  of  £.  lor 
the  sum  advanced  to  him  by  them. 
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beyond  the  valne  of  the  work 
dcnie  and  inaterials  furnished  by 
liini,  and  of  the  engines,  &c. 
agreed  to  stand  as  security. 
Secon^y,  That  the  plaintiflTs  were 
not  entitled  to  recover  for  extra 
work  done  by  the  bankrupt. 
Thirdly,  That  as  there  had  been 
such  a  possession  of  the  engines, 
inaterials,  &c.  by  the  defendants 
as  would  support  the  lien,  which 
it  was  the  effect  of  the  bankrupt's 
agreement  to  confer  on  them,  the 
pTaintifi  were  only  entitled  to  re- 
cover for  such  materials,  &c.  as 
were  brought  on  the  defendants' 
premises  after  the  act  of  bankrupt- 
cy. Fourthly,  That  payments  to 
the  bankrupt  by  the  defendants, 
after  the  latter  portions  of  mate- 
rials were  brought  on  the  premi- 
ses, could  not  De  considered  as 
payment  for  those  particular  goods 
in  the  course  of  business,  but  as 
general  advances  only,  so  that  they 
could  not  be  retained  by  the  de- 
fendants under  6  G.  4.  c.  16.  s. 
82.    S.  C. 

LIMITATIONS,  STATUTE  OF. 

See  Writ. 

Assumpsit  for  goods  sold  and  deli- 
vered. Plea:  statute  of  limita- 
tions. A  writ  of  summons  tested 
within  six  years  from  the  accru- 
ing of  the  cause  of  action  was  put 
in  by  plaintiff.  It  had  been  twice 
resealfid,  and  was  not  served  un- 
til after  the  six  years  had  expired. 
No  evidence  was  given  by  the  de- 
fendant when  either  reseating  took 
pHaee:  Held,  that  the  resealing 
gslve'  effect  to  the  original  writ 
without  amounting  to  a  re-issuing 
of  it,  and  without  making  it  ne- 
cessary fbr  the  plaintiff  to  prove 
the  date  of  the  resealing  or  more 
th«6  the  teste  of  the  writ.  Braitk- 
woHe,  executor  of  UUock,  v.  Lord 
Montford,  H.  1834,  276 


A  pl^  of  the  statute  of  Hnltfttidna 
stated  that  the  cause  of  aotton 
did  not  accrue  within  six  yeirs 
next  before  the  commeneemtni  of 
the  awt.  Plamtiff  replied,  duKt 
the  cause  of  action  aid  accrue 
within  the  six  years,  Src.:— Held, 
that  without  specially  replyitig 
process  issued,  the  plaintiff  tnig^t 
on  the  above  replication  pro^o'  a 
minus  to  have  issuea  wi^in 


six  years,  and  produce  the 
roll  to  sliow  the  contuuanoes  ite- 
gularly  entered  up  aceordinglv. 

If  continuances  are  reguiafly 
entered  upon  the  roll,  the  cottrt 
will  not  look  at  any  thing  in  order 
to  ^contradict  the  roll,  e,  g.  a  writ 
produced  to  show  that  a  seeoiid 
writ,  an  alias,  was  tested  on- a 
day  subsequent  to  the  return  day 
of  the  first.  Dickensoi^  v.  T4ague, 
E.  1884.  no 

Effect  of  statute,  as  to  suing  for  itt- 
tomey's  bill.  See  Harris  v.  d#- 
boum.  445 

W.  B.,  by  will  dated  in  1812,  be- 
queathed a  legacy  of  £50^.  to  each 
of  his  daughters  Ann  and  Jane,  on 
their  attaining  twenty-one,  and 
having  appointed  two  persons 
executors  of  his  will,  and  three 
others  trustees,  with  all  necessary 
powers  to  fulfil  it,  died  soon  after, 
In  April  1628,  the  trustees  be- 
came possessed  of  the  nniA  df  500/. 
retained  by  them  from  the  surviv- 
ing executor,'  as  money  artsfiig 
from  the  estate  Of  fV.  B.  to  be  set 
apart  for  the  j>ayment  of  the 
above  legacies,  being  the  only  stan 
remaining  in  thehr  hands  to  pay 
the  same.  They  then  advanced 
this  sum  to  the  executor,  and  the 
defendant  ^as  his  suretv)  on  the 
security  or  a  joint  and  several' 
promissory  note  signed  byth^tt, 
and  payable  with  interest  to  ^  the 
trustees  acting  under  the  will*  of 
fV.  B.  or  their  order,  up«i  *- 
mand."    The  legacies  not  being 
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jH  payable,  U  was  next  agreed 
▼erbally,  that  whfle  the  le^tees 
lived  with  the  executor,  no  infeer- 
ett  should  he  payable  <m  the  note. 
In  August  1828»  the  executor  paid 
Antu  who  had  previously  attained 
fti,  her  legacy  of  250/.  with  inter- 
est for  such  time  as  she  had 
ceased  to  live  with  him.  The 
surviviiiff  trustee  of  tf.  fi.  sued 
the  de^ndant  on  the  note  in 
1832.  Held,  that  he  was  enti- 
tled to  recover  thereon  for  the  le- 
gacy pavable  to  Jane,  who  had 
come  of  age  in  the  interimi  the 
part  payment  by  the  executor  to 
Ann  naving  taken  the  case  out  of 
the  statutes  of  limiutions,  21  Jac. 
I.  c.  IG.,  and  9  Geo.  4.  c.  14. 
Meggimtm  v.  Harper ,  M.  IS3S. 

94 

In  order  to  take  a  case  out  of  the 
statute  of  limitations,  a  letter  from 
defendant  to  plaintiff  was  put  in, 
in  which  were  the  following  words : 
'*  I  shall  be  most  happy  to  pay 
you  both  interest  and  principal  a$ 
soon  as  convenient^''  and  in  a  sub* 
sequent  part  **  I  shall  pay  no 
more  interest  till  we  have  a  fSdr 
settling."  Other  letters  <^  the 
defendant  acknowledged  a  debt, 
but  spoke  of  a  settling  between 
him  and  the  plaintiff. 

Held,  that  in  order  to  enable 
the  plaintiff  to  recover,  some  evi- 
dence roust  be  given  that  a  time 
had  arrived  when  it  was  conve- 
nient to  the  defendant  to  pay,  and 
semble   also  that    the  settlement 

'  alluded  to  had  taken  place  between 
the  parties.  Edmunds  v.  Donmes, 
H.  1834.  173 

Whether  the  date  of  an  acknow- 
ledgment of  debt  made  in  writing 
pursuant  to  9  G.  4.  c.  14.  s.  1. 
can  be  proved  by  extrinsic  oral 
evidence,  qucere,    S.  C. 

Thouffh  a  debt  from  defendant  to 
plamtiff,  larger  in  amount  than  a 
subsequent  payment,  is  proved  to 


have  exisled  at  a  time  pnmniio 
such  payment,  and  no  odier  s^ 
oount  appears  to  have  exbted  W- 
tween  them  ;  the  mere  &et  of  tk 
paymmt  of  a  sun  bjdefaidsotto 
plaintiff  is  not  enoagfa  to  take  a 
case  out  of  the  statute  of  fanits- 
tions  without  aotna  evidenee  tosi- 
tisfy  a  jnry;  firat»  tJuU  it  whs 
jnyment  of  a  debt,  and  next,  tint 
It  was  not  the  discharge  of  a  fas- 
lance  due,  Imt  a  payment  infeeaded 
to  be  api^ied  to  the  partdiadHige 
of  the  particnlar  debt. 

A  defendant  is  not  entitled  to  s 
rule  to  enter  a  nonsnt  on  a  pdnt 
taken  at  the  trial  and  afterwsrdt 
approved  b^  the  court,  mdess  the 
juoge  at  nisi  prios  gives  him  kave 
so  to  move;  bat  can  only  have  a 
rule  for  a  new  trial.  TkmeiU  v. 
Heane.T.  1834.  17% 

The  statute  of  limitationa  in  amomp- 
sit  beffins  to  run  from  the  tine 
when  Uie  cause  of  action  accrues. 
Tlierefore  where  by  a  local  tura- 

Eike  act  the  trustees  were  to  pay 
rat  the  expenses  of  obtaining  the 
act,  and  next,  the  expenses  of 
erecting  toll-houses  Sec,  a  builder 
who  bRHigfat  an  action  for  work 
and  labour  in  so  doing,  more  than 
■ix  years  after  the  work  done^  bat 
within  six  years  of  the  dma  vhsn 
the  trustees  had  funda  in  hand,  by 
having  paid  off  the  expenses  of 
the  act.  It  was  held  that  he  waa  too 
late,  as  the  action  was  maintain- 
able after  the  work  done  thoo^ 
the  execution  would  have  been 
postponed.  Emery,  survitnng  pari- 
ner  qf  Rich  deceased,  v.  Day,  T. 
1834.  696 

Where  a  local  turnpike  act  pro- 
vided that  all  orders  of  the  trus- 
tees should  be  entered  in  a  book 
kept  for  that  purpose,  an  order  by 
them  to  pay  a  bill  ia  not  an  act 
done  so  as  to  take  a  debt  out  of 
the  statute  of  limitations,  under  9 
Cr.  4.  c.  14.,  unless  it  is  so  entered 
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in  wridng;  the  only  act  capable 
of  taking  the  case  out  of  the  6ta< 
tute  being  the  payment  of  princi- 
pal or  interef  t«    S.  C. 

A  derk  to  turnpike  trustees  is 
not  personally  liable  under  a 
clause  by  which  they  may  sue  and 
be  sued  in  his  name.  S,  C» 
In  assnmpeit  for  goods  sold  and  de- 
livered, the  general  issue  and  a 
plea  of  the  statute  of  limitations 
were  ][deaded.  The  plamtiff 's  re- 
plication traversed  the  latter  plea« 
His  evidence  consisted  of  sucn  an 
admission  by  the  defendant  as 
would  have  been  evidence  to  go 
to  a  jury  on  the  general  issue, 
that  a  debt  was  owing  from  him  to 
the  plaintiff;  but  he  did  not  prove 
when  the  debt  was  contracted. 
No  evidence  was  given  for  the  de- 
fendant in  support  of  his  plea, 
Held«  that  it  was  incumbent  on 
the  plaintiff  to  support  the  affirm- 
ative terms  of  his  replication,  by 
showing  that  the  debt  was  con- 
tracted within  six  years,  or  that 
the  acknowledgment  or  promise 
was  made  in  some  writing  signed 
by  the  defendant,  so  as  to  take 
the  case  out  of  the  statute,  pursu- 
ant 4o  9  (7*  4.  c.  14  ;-^and  a  non- 
auit  was  entered  accordingly.  fVil- 
hf  v.  Hemnan,  E.  1834.  057 

LiaUIDATED  DAMAGES,  566 

LONDON,  CITY  OF. 

The  charters  of  the  city  of  London 
vest  in  that  body^  fines  for  misde- 
meanors commuted  within  the 
city,  though  imposed  or  adjudged 
by  the  court  of  King's  Bench»  sit- 
ting in  banc  at  Westmmier^  af^er 
a  trial  at  the  sittings  at  Guild- 
hall.  The  King  v.  The  Mayor 
and  Inhahiianis  qf  the  city  of 
London^  In  the  matter  of  the  fine 
set  on  Mozely   Wool/,  T.  1834. 

709 
See  Courts  of  Requests. 


LORDS*  ACT. 
See  IxsoLvxNT  Act. 

MALICIOUS  PROSECUTION. 

In  an  action  against  a  party  for  ma- 
liciously and  without  probable 
cause  informing  against  the  plain- 
tiff for  an  offence,  it  is  a  sufficient 
answer  to  say  that  the  plaintiff 
having  been  convicted  of  trespass- 
ing on  land  in  pursuit  of  game,  in 
the  daytime,  under  1  8r  IS  ^.  4.  c. 
32.,  underwent  the  sentence  of  im- 
prisonment according  to  that  con- 
viction, without  appealing  against 
it  within  the  time  and  in  the  man- 
ner pointed  out  by  section  44  of 
that  act.  Mellor  v.  Saddeley  and 
another,  E.  1884.  962 

MEMORANDA,  880.  382 

MESNE  PROFITS. 

A  pldntiff  recovered  in  ejectment  on 
a  demise  laid  on  5  June*  In  the 
action  for  mesne  profits,  the  occu- 

Sation  being  proved  from  that 
ay,  the  defendant  showed  that  a 
sum  being  due  on  24  June  for 
ground-rent,  was  paid  by  him : — 
Held,  that  he  might  deduct  that 
sum  from  the  damages  recovered 
for  the  mesne  profits,  and  that  the 
plaintiff  could  only  recover  the 
costs  taxed  between  party  tthd 
party.    Doev./fare,  M.  1833.  29 

MISNOMER. 
See  Bail-Bokd* 

MONEY  HAD  AND  RECEIVED. 

In  1810  the  defendant's  wife  died 
seised  of  certain  freehold,  with 
which  was  intermixed  certain  co- 
pyhold, to  which  she  had  been  ad- 
mitted in  1804.  She  lefb  surviv- 
ing her  the  defendant,  and  an 
only  daughter,  who  was  shortly 
afler  admitted  to  the  copyhold  and 
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married  in  1815.  The  defendiot 
remained  in  poesestion  of  the  free- 
hold ever  since  as  tenant  by  the 
curtesy;  and  also  of  the  copyhold 
ever  since,  letting  them  both  from 
time  to  time  together  at  an  entire 
rent»  and  never  recognising  any 
right  in  his  daughter  or  her  hus- 
band to  either  copyhold  or  rent. 
No  title  was  provea  except  from 
the  court  rolls  of  the  manor.  It 
was  insisted  that  the  defendant's 
possession  must  be  taken  to  have 
continued  for  the  protection  of  his 
daughter's  right,  and  that  he  was 
therefore  her  agent  for  receipt  of 
the  rent  of  the  copyhold,  liable  to 
an  action  by  her  husband  to  reco- 
ver it,  as  money  had  and  received 
to  his  use.  Held,  that  the  hus- 
band could  not  maintain  that  ac- 
tion against  the  defendant  without 
provin^^  such  an  agency,  or  some 
recognition  by  him  of  his  daugh- 
ter's right,  so  as  to  establish  a 
Srivity  between  the  plaintiff  and 
efendant,  and  avoid  the  Question 
of  title,  which  would  otherwise 
have  arisen.  Clarence  t,  Marshall^ 
clerk,  H.  1884.  148 

Semhle,  the  husband  might  sue 
alone.  S.  C. 
The  agent  for  the  owner  of  a  ship 
produced  to  the  captain  an  ac- 
count, which  after  debiting  him 
with  various  sums  received  to  the 
use  of  the  owner,  and  crediting 
him  fi>r  various  payments  on  ac- 
count of  the  ship,  showed  a  ba- 
lance affainst  him.  To  that  ac- 
count the  captain  assented  and 
signed  it.  Tne  agent  then  pro- 
duced another  account  of  the 
captain's  claim  on  the  owner  for 
wages^  to  which,  as  there  stated, 
the  captain  refused  assent.  The 
first  account  was  the  only  evidence 
of  money  had  and  received  by  him 
to  the  owner's  use.  In  an  action 
against  him  by  the  owner,  both  ac- 
counts  were    produced.      Held^ 


that  the  admiasion  by  the  i 
ant  on  the  first  acoouat  at 
received  to  th^  plaintiff's  «a^ 
dusively  provea  the  plaintiff  to  be 
entitled  to  recover  on  theoowrtfiM' 
money  had  and  raceiTed ;  thongli 
semble  under  the  dreuinatanrts,  k 
was  not  evidence  on  the  aecosnt 
suted.  Lorymer  ▼.  Sifpkmt^  T. 
1884.  Sm 

NEWSPAPER. 
Seelannt. 

NEW  TRIAL. 
See  Pekal  Actiov. 

NONSUIT. 
Leave  necessary  for  moviM  to  enter. 

NOTICE,  SHORT.  OF  TRIAL 
SeeTmiAi.. 

OCCUPATION. 

See  Demise. — ^Meskb  Fkopits. 

An  undertenant  who  is  in  ^f^TOffffiftn 
at  the  determination  of  the  origt- 
nal  lease,  and  is  permitted  by  Oie 
reversioner  to  hold  over,  is  faati 
tenant  at  sufierance ;  and  the  mere 
fact  of  occupation,  coupled  with 
the  payment  of  rent  for  audi  time 
of  occupation,  does  not  raise  the 
presumption  of  a  demise  for  years, 
unless  there  is  some  evidence  to 
show  an  agreement  for  a  dembe 
for  a  term.  Simpkin  v.  Jshtni 
Gent.  <me  4<r.,  T.  1884.  780 

PARTIES  TO  ACIKML    . 
See  Sbif. 

PARTNERS. 

See  Iksolvsnt. — Sbip. 

Mere  knowledge  by  a  creditor  of  the 
dissolution  of  partnership,  will  not 
release  the  old  partners  firom  thcjr 
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luibilitv  to  him,  thouffh  he  con- 
tinue m  account  wm  the  new 
firm,  unless  he  appears  expressly, 
or  by  some  act^  to  ha^e  accepted 
the  substituted  credit  of  the  new 
partnerriifp  instead  of  the  retiring 
partners.     C.  M,  and  ^.,  trading 
under  the  name  of/.  AT.  and  Sons, 
were  indebted  to  A, : — C  retired 
Trom  the  partnership,  and  M,  and 
^.  undertook  to  liquidate  the  con- 
cerns.   Afterwards  N.  went  out 
of  the  business,  and  on  his  retire- 
ment a  new  partner  was  taken  in. 
At  that  time  a  notice  of  the  pre- 
vious  dissoltttioti   of  partnership 
was  advertised  in  the  Gazette,  but 
there  was  no  proof  that  the  plain- 
tiff ever  saw  that  advisrtisement. 
No  notice  was  given  of  the  intro- 
duction of  the  new  partner ;  the 
business  was  carried  on  in  the  old 
atvle  c^  J,  K'  and  Sans,  and  the 
pDuntifr  contfnn^d  his  account  with 
them  under  that  name.     About 
eleven  months  afler  the  dissolution, 
in  a  letter  to  one  of  the  partners 
who  had  retired,  plaintiff  said  he 
was  aware  that  after  the  dissolu- 
tion he  had  no  claim  against  him, 
•'  but  there  was  nothing  to  show 
that  he  accepted  the  substituted 
credit  of  the  new  partner  in  his 
stead:"' Held,  that  the  three  ori- 
ginal partners  to  whom  the  loan 
was  made  were  not  released  from 
their  liability.     Jane  Kirwan,  Ad- 
ministratrix of  Antony  Kirwan,  v, 
Clement  Kvrroan^  Matthew  Kinmn, 
and  Nicholas   Tuite  Kirwan,   E. 
1834.  491 

A  solvent  partner  may  sue  out  a  writ 
in  the  name  of  his  copartner,  or, 
if  bttttkruptt  in  the  names  of  his 
assignees,  as  well  as  his  own,  in 
order  to  recover  a  debt  due  to  the 
partnership.  Whitehead  suing  with 
Doming  and  others,  assignees  of 
Greenwood,  a  Bankrupt,  \.  Hughes 
and  another,  M.  1833.  92 

The   plaintiff  and    defendant    had 

VOL-  IV. 


worked  a  coal-pit  in  partnership 
till  it  was  exhausted,  when  plain- 
tiff said  he  would  join  in  no  more 
coal-pits,  and  defendant  said  he 
should  work  another  whether  plaiib- 
tiff  joined  him  or  not.  The  mate- 
rials and  utensils  belonging  to  the 
mine  were  valued,  and  eacSi  party 
was  to  take  an  article  by  turns, 
according  to  that  valuation,  till 
the  whole  was  divided.  The  va- 
luation was  made,  and  it  was  sub- 
sequently agreed  that  the  defend- 
ant should  take  the  whole  at  the 
valuation,  and  he  took  possession 
of  them.  Jackson  v.  Stopherd^  H. 
1834.  330 

The  other  partnership  debts  and 
credits  remained  unsetded:  HeU, 
that  this  was  a  transaction,  so  se- 
parate and  distinct  from  the  gene^ 
ral  accounts,  that  the  plaintiflE 
might  sue  for  his  moiety  of  the 
value  of  the  materials  and  utensils 
before  the  final  settlement  of  the 
partnership  accounts.    S,  C, 

A  valuation  made  ibr  the  infor- 
mation of  parties,  and  not  binding 
on  them,  is  not  made  liable  to  an 
appraisement  stamp,  by  55  6.  3. 
c.  184.  Sched.  Part.  I.  tit.  Ap- 
praisement, though  an  a^eement 
IS  afterwards  founded  on  it.   S.  C. 

Ibid. 

PAYMENT 

To  apprentice  in  his  master's  count- 
ing-house will  bind  the  master  if 
made  in  the  usual  course  of  mer- 
cantile business,  and  in  discharge 
of  a  commercial  debt ;  but  such  a 
payment  of  money,  if  made  to  him 
on  another  account,  as  e,  g,  by  a 
stakeholder  of  a  sum  to  be  depo- 
sited with  him,  will  not.  Sotm- 
derson  v.  Bell,  H.  1834.  «44 

Plea  of,  see  Account  stated. 

PAYMENT  INTO  COURT. 

Payment  of  money  into  Court  on  a 
declaration  in  assumpsit  containing 
4b 
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^here  the  first  eotint  of  a  declara- 
tbMi  Wat  against  the  defbtidant 
as  aecet>ti»r  ofabUI  of  exchange, 
stating  a  promise  to  paj  the  bill 
without  aajr  breach,  and  was  fol- 
lowed by  a  count  for  money  lent, 
mone^  paid,  £be.  with  a  promise  to 
bay  limited  to  the  latter  sdms,  the 
breach  is  good  if  it  gOes  on  to 
state  that  he  has  disregarded  his 
proniise,  and  hath  not  paid  the 
said  monies  to  the  plaintilf.  Tur- 
ner t.  Dew/nant  H.  1834.  913 
Where  hj  any  statute  made  before  3 
ft  4  WiU.  4.  c.  4S.  a  defendant  had 
a  right  to  giye  speciai  matter  in 
evidence  under  the  general  issue, 
tbat  right  is  reser?ed  to  him  by 
section  1*  of  the  last-mentioned 
act ;  but  since  Reg.  Gen.  HiL  4 
Wttt*  4.,  he  cannot  plead  the  ge- 
neral isstle,  and  also  a  special  plea 
of  justification.  Neak  v.  MacKen- 
»if,  T.  1834.  670 

"Where  a  declaration  alleged  the  de- 
fendant to  be  indebted  to  the 
plaintifi*in  a  certain  sum  for  work 
and  labour,  without  laying  any 
promise  to  pay  it,  and  then  under 
a  '  whereas  also,'  proceeded  to 
state  him  to  be  indented  to  plain- 
tiff in  several  other  sums  for  goods 
sold  and  delivered,  &c.  concludins 
that  the  defendant  had  promised 
to  pay  the  said  last-mentioned  se- 
veral monies  respectively  to  the 
plaintiflT  on  request : — Held  bad 
on  demurrer  for  want  of  promise 
in  the  first  count,  which  was  not 
referred  to  by  the  word  "  last- 
inentioned'*  in  the  second  count. 
Harding  v.  Hiheh  H.  1834.      314 

In  debt  on  a  bail-bond,  it  is  not  a 
BilflSeient  defence  to  plead  that  no 
affidavit  of  debt  was  fled  in  the 
action  against  the  principal,  pur- 
suant to  12  Geo.  1.  c.  29.  s.  2. 
KnowkSf  Aangnee  of  WiUon  and 
Harmer^  Sher\ffi  of  Londany  v. 
S(m?fU,£.1834.  1016 

Sembkt  that  to  raise  the  ques- 


tion oh  that  act,  whether  the  entire 
absence  of  such  an  affidavit  is  a 
defence  to  an  action  on  a  bail-bond, 
it  should  be  pleaded  that  no  such 
affidavit  was  ma4e.  The  plea 
must  conclude  with  a  verification 
or  to  the  country.    S,  C, 

Reguhje  Generates, 

As  to  pleading,  HiL  T.  4  W.  4. 
vii. — ^xvi. 

In  scire  facias  on  a  recognizance  of 
bail,  the  plaintifiT  stated  by  way  of 
memorandum,  at  the  head  of  the 
matter  intended  to  be  a  declara- 
tion, that  he  brought  in  his  Inll  in  a 
plea  of  debt  on  a  recognizance, 
the  tenor  of  which  hill  follows  in 
these  words,  to  wit :  *  Middlesex^ 
to  wit.  Be  it  remembered  &c.' 
stating  the  two  writs  of  sci.  fa.,  the 
first  of  which  recited  the  judgment 
against  the  party  bailed.  Plea, 
no  ca.  sa.  against  the  principal. 
Replication  set  forth  ca.  sa.,  and 
stated  to  be  directed  to  and  re- 
turned by  the  sheriffs  of  London. 
Rejoinder,  that  the  original  action 
was  brought  and  the  venue  laid  in 
Middlesext  and  not  in  London, 
Surrejoinder  raised  an  issue  that 
the  original  action  was  brousht, 
and  the  venue  therein  laid  in  Zon- 
don^  concluding  with  a  verification. 
Special  demurrer  thereto,  assign- 
ing for  cause  that  it  should  have 
concluded  to  the  country:  Held, 
that  the  surrejoinder  was  good,  as 
it  did  not  necessarily  follow  that 
the  action  must  be  said  to  be 
brought  in  the  county  where  the 
venue  was  originally  laid,  fbr  by 
change  of  venue  the  proceedings 
in  the  action  may  have  been  else* 
where;  and  2dly,  that  the  com- 
mencement of  the  declaration  im- 
properly stated  that  a  bill  was 
brought  in  &c.  might  be  rejected 
as  surplusage,  after  pleading  over 
to  it,  as  the  objection  had  not  been 
taken  on  special  demurrer  to  the 

4b2 
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;  in  Imd^  nbs.  for  rent  in  ar- 
r,  is  bad  an  general  demurrer. 
If  a  plea  allege  that  the  plaintiff 
hM  as  tenant  to  the  defendant 
under  m  demise,  and  the  plaintiff 
re|die8  generally,  the  law  presumes 
that  the  reversion  is  in  the  land- 
lord, and  that  therefore  he  has  a 
right  to  distrain.  Any  question 
as  to  the  landlord's  reversion 
should  he  raised  on  a  special  re- 
plication. Hooker  v.  Nye  and 
aiudher,  T.  1S34.  776 

By  execoiors*  Jones  t.  Roberts.    48 

la  slander.     See  Slandbr^ 

On  biUs^  &c.    See  Be&ls  and  Notes. 

Construction  of  the  terms  '*  sup- 
posed/' ^<  alleged,''  and  '« if  any.'* 
doMv^Lasbttf^T.  1834.      863 

PLBNE  ADMINISTRAVIT. 

S^e  ExHCtTTORS. 

PLUBIES. 
See  Wbit. 

POLICY  OF  INSURANCE. 

A   ship's  policy  of  assurance  con- 
tained   a   memorandum    in    the 
margin,   that  the   said  ship  was 
'<  warranted  not  to  sail  for  British 
North  America  after  15  th  August, 
1831.'*    On  that  day  she  was  in 
dock  at  Dublin  ready  for  sea^  and 
having  cleared  for   Quebec,   was 
hauled  out  of  dock  into  the  Liffey 
as  early  in  the  afternoon  as  the 
tide  permitted.    The  wind  blowing 
'   strong  and  directly  up  the  river, 
sh6  could  not  set  a  sail,  but  was 
Vrarped  down  about  half  a  mile, 
Wh^n    the  tide  falling  she  took 
l^ihe  groufid.    The  master  knew  at 
' '  ttie'  tin)6  of  leaving  the  dock  that 
^'*ihe  'sjiip  6'otild  not  get  to  sea  that 
^' daji^.    ^he  Was  warped  a  little  fur- 
ther next  day,   took  the  ground 
'^aih  when   the   tide  fell,   being 
8t31  ten  miles  from  the  harbour's 
ttioiith.    On  the  17th,  the  wind 
li&ving  changed,  she  set  her  sails 


and  got  to  sea.  Cochran,  Adrnmis' 
tratrix,  v.  Fisher,  E.  1834.  424 
Held,  that  if  at  the  time  of 
breaking  ground  in  the  harbour, 
and  going  down  the  river  on  the 
15  th,  the  captain  acted  boni  fide 
with  intent  to  put  himself  in  a 
more  favourable  position  to  pro- 
ceed on  his  voyage,  the  warranty 
was  satisfied,  even  though  he  had 
also  intended  to  comply  with  its 
terms ;  but  that  if  he  so  moved 
the  ship  not  in  order  to  get  a 
better  position,  but  with  the  sole 
object  of  keeping  within  the  letter 
of  the  warranty,  it  had  not  been 
complied  with.  This  alternative 
not  havine  been  put  to  the  jmry, 
a  new  triu  was  ordered.    S»  C, 

POOR-RATE, 

An  increased  poor-rate  having  been 
assessed  on  certain  premises,  an 
appeal  against  it  was  entered  at 
die  next  sessions  and  there  respit- 
ed, but  no  notice  in  writing  of 
that  appeal  was  given  to  the  over- 
seers under  41  (7.  3.  (U.  K.)  c  23. 
s.  %,  Before  the  hearing  of  the 
appeal  the  overseers  distrained  for 
the  increased  rate;  the  amount 
was  paid  under  protest,  and  pos- 
session of  the  distress  was  there- 
upon relinquished*  The  rate  was 
afterwards  reduced  by  order  of  ses- 
sions, in  consequence  of  a  decision 
of  the  King's  Bench.  An  action 
having  been  brought  by  the  rate- 
payers against  a  person  who  was 
overseer  at  the  time  of  the  distress, 
to  recover  the  surplus  as  for  so 
mueh  money  had  and  received  by 
htm  to  their  use:  Held,  that  no 
notice  of  i^eal  having  been  given 
to  the  overseOTs,  pursuant  to  the 
stattttei  the  action  would  not  lie. 
Priestley  ▼.  Watson,  E.  1834.  916 

POSSESSION. 

Keeping,  for  daughter.     See  da- 
nmce  v.  MarshM,  147 
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POST  OFFICE. 
See  LfBEL. 

POWER. 

By  a  leasing  power  in  a  marriage 
settlement,  dated  5ihjtugutt,  1777, 
power  waa  reserved  to  3ie  persons 
in  actual  possession,  by  virtue  of 
its  limitations,  to  lease  any  part  of 
the  lands  thereby  settled  in  strict 
settlement  **  for  one,  two,  or  three 
life  or  lives,  or  any  term  or  number 
of  years  not  exceeding  twenty-one, 
so  oi  upon  all  and  every  such 
lease  or  leases  there  ihauid  he  re- 
served  and  continued  payable,  dur- 
ing the  respective  continuance  of 
such  lease  and  leases,  by  half' 
yearly  payments,  the  best  and  most 
wnproved  yearly  rents  that  could  be 
reasonably  had  or  obtained,  with- 
out taking  any  sum  or  sums  of 
money  or  other  thing  by  way  of 
fine  or  income  for  the  same."  By 
lease  of  11th  January,  UBS,  the 
tenant  for  life  of  the  settled  pro- 
perty (one  of  the  creators  of  the 
tower)  demised  a  part  of  it  to 
old  from  the  ith  January  pre- 
ceding for  three  lives,  reddendum 
the  yearly  rent  or  sum  of  31/.  lOs., 
at  or  upon  the  two  most  usual 
feasts  or  days  of  payment  in  the 
year,  vis.  the  feast  of  8t.  Philip 
and  St,  James  the  Apostles  (1st 
May),  and  St,  Michael  the  Arch- 
angel  (29th  September),  by  even 
and  equal  portions,;  the  first  pay- 
ment to  be  made  on  the  feast  of 
St,  PWip  and  St.  James  the  Apostles, 
next  ensuing  the  date  of  the  lease : 
Held,  first,  that  the  lease  was  void, 
the  power  not  having  been  duly 
executed  by  reserving  the  rent  at 
half-yearly  periods ;  —  secondly, 
that  old  leases  of  other  lands  in 
the  neighbourhood  were  not  ad- 
missible to  show  tlie  above  feast 
days  to  be  the  usual  half-yearly 
dnys  of  payment  in  that  country. 


Doe  on  demises  efHmwies  Sf  oikert, 
V.  Moru,  H.  1834.  Ifto 

PRACTICB 

Of  court  distinguished  from  course 
directed  by  statute  t  W.  4.  c.  39. 

994 

{Atiomey.) 

The  construction  of  Reg.  Gen.  M. 

1  W.  4.  No.  8.  (ante.  Vol.  I.  p. 
160,)  is,  that  an  attorney  residing 
out  of  London,  Wiestwunater,  or 
Souihwarkf  but  within  tea  asibi, 
must  enter  in  the  book  at  the  of- 
fice of  the  derk  of  the  pleas,  some 
proper  place,  within  one  mile  of 
that  office,  where  notices  &c.  may 
be  served.  BlaeUmrm  ▼.  Peai,  M. 
1833.  33 

Pleadings  are  widifn  diat  mle. 
o  •  C. 

((7tf/w.) 
If  a  capias  does  iM>t  state  the  re- 
sidence of  the  defendant,  pursu- 
ant to  2  WiU.  4.  c.  39.  Sdied. 
No.  4.  it  will  be  set  aside  for  irre- 
gularity, with  all  subsequent  pro^ 
ceedings,  notwithstanding  Reg. 
Gen.  Mich.  3  WiU.  4.  No.  10. 
Price  V.  Huxley,  M.  1833.         68 

{Cognoeit.) 

The  directions  of  Reg.  Gen.  UiL 

2  W.  4.  No.  7Z,  shoiHd  be  strictly 
complied  with.  Therefore  when 
a  cognovit  or  warrant  of  attorney 
is  executed  by  |i  defendant  wbp  is 
in  custody  on  mesne  process,  the 
attendance  of  an  attorney  who  has 
been  requested  to  jittest  the  egte- 
cution  by  the  clerk  to  the  ij^&nd- 
ant's  attorney,  will  not  suB}oe« 
though  the  defendant  ipakenp  ob- 
jection at  the  time ;  for  he  is  not 
named  by  nor  does  he  attend  at 
the  defendant's  request.  Fisher  v. 
Papanicohs,  M.  1833.  44 

Semble,  that  the  attoraev  for  the 
defendant  who  subscribes  bis  i 
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as  a  witiieM  to  the  cxecutioa  of 
the  cognooUf  should  in  writing 
thereon  declare  himself  to  be  at- 
torney for  the  defendant,  and  that 
be  siih^crihes  as  such  pursuant  to 
the  r^le.    JS.  C. 

(Directum  of  Writ  of  Summons,) 
I>irected  to  the  sheriffir  of  Middlesex 
is  )9a4,  apd  will  be  set  aside  with 
cost§.   Barker Y.WeedonyTA^S^, 

860 
S^e  Variance. 

{Indortemeni  on  Writ  of  Summons,) 

J^  stack  of  h^y  standing  on  the  de- 
fendant's premises  was  sold  by 
him  to  the  plaintiff,  who  was  to 
take  it  away  by  a  fixed  day.  Be- 
fore the  time  arrived,  the  defend- 
fint*s  landlord  distrained  it  for 
rent:  Held,  that  the  amount  of 
debt  and  costs  need  not  be  in> 
dorsed  on  the  writ  of  summons,  as 
the  cause  of  action  was  partly  for 
the  loss  of  the  right  to  keep  the 
bay  on  the  ground.  Perry  v. 
PatcheU,  T.  1834.  725 

{Jmendmg  Writ  of  Summons,) 

Mo  amendment  of  a  writ  of  summons 
will  be  permitted  except  in  a  case 
where  the  plaintifTs  demand  would 
otherwise  be  barred  bv  the  statute 
of  limitations.  Lakin  and  two 
others,  Executors  of  Watson,  v. 
'  Massie,T.  1884.  837 

(Making  up  Issue.) 

The  declaration  was  delivered  inMi- 
chaehnas  vacation,  as  ofMichael- 
mas  term;  and  the  plea,  entitled 
ob  U^  January,  was  delivered  as 
6f  that  day  (being  the  first  day  of 
Jffifary  term).  The  issue  was  made 
'  up  Hfxd  defirered  as  oi  Michaelmas 
t^enn.  The  Court  refused  a  motion 
to  set  it  aside,  for  not  being  made 
up  of  Hilary  tertn ;  as  the  plea 
might  have  been  delivered  before 
the  fitting  of  the  Court  on  llth 
imtmryi  and  do  damages  appeared 


from  the  issue  being  entered  of 
Michaelmas,  Dickenson  v.  Rey- 
nolds, H.  1834.  874 

(Notice  of  Inquiry,) 

Notice  t>f  inquiry  may  be  stuck  up 
in  the  office  of  pleas,  and  a  copy 
left  at  defendant's  last  place  of  re- 
sidence, by  leave  of  the  Court, 
where  the  defendant  had  never 
been  found  to  be  served  with  the 
previous  proceedings,  and  the  per- 
sons resident  at  her  last  place  of 
residence  refused  to  say  where  she 
now  resides.  Watson  v.  Delcroix, 
Executrix,  H.  1834.  £66 

(Personul  Service.) 

See  Writ. 

(Plaintiff  suing  in  Person,) 

If  a  plaintiff*  living  in  a  place  not 
*<  within  any  city,  town,  parish,  or 
hamlet,''  (e.  g,  Gray^s  fnn,)  and 
suing  in  person,  describe  himself 
as  of  the  extra-parochial  place,  it 
is  sufficient  under  the  uniformity 
of  process  act,  2  Will.  4.  c.  39. 
s.  12,  King  V.  MonkhousCf  H. 
1834.  234 

(Rejoining  gratis  and  Joinder  in 
Demurrer.) 

A  defendant  being  under  terms  to 
"  rejoin  gratis,"  need  not  join  in 
demurrer  within  twenty-four  hours 
after  demand  of  joinder  in  de- 
murrer.   Jones  V.  Key^  H.  1834. 

238 
(Rule  to  compute.) 

If  several  defendants,  sued  on  their 
joint  promissory  note,  suffer  judg- 
ment by  default,  it  is  sufficient  to 
serve  one  with  the  rule  to  com- 
pute. Figgins  V.  Ward  and  two 
others,  H.  1834.  282 

(Security  far  Costs.) 

Security  for  costs  will  not  be  re- 
quired where  the  plaintiff,  being 
in  indigent  circumstances,  sues  qui 
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Geo.  la.  4  fV.  4.  No.  3.    Creis- 
mU  V.  Crisp,  £.  1834.  991 

PRIVILEGE, 

See  Ambamadok. 

la  an  action  on  the  case  against  a 
party  for  causing  the  arrest  of  a 
person  privileged  from  arrest  (e.  g. 
a  witness  attending  on  his  sub- 
poena, or  a  practising  attorney,) 
thereby  putting  him  to  the  expense 
of  finding  bail  and  procuring  his 
discharge  by  order  of  a  jud^e,  the 
plainUifmust  show  that  his  im- 
prisonment at  the  particular  time 
in  question  took  place  by  some  act 
of  the  defendant,  and  that  he 
knew  or  recognized  the  circum- 
stances accompanying  it,  and  also 
knew  that  the  party  arrested  was 
privileged  at  that  time.  Stokes  v. 
WKte,  gent,  Side  Clerk,  ^c.  T. 
1834.  ^  785 

Whether  such  an  action  is  main- 
tainable, qtuere.     S.  C. 

The  offices  of  the  sworn  and  side 
clerks  of  the  Exchequer  are  not 
abolished  by  stats.  1  Will.  4.  c.  70. 
or  2  &  3  Will.  4.  c.  110 ;  but  as  the 
sworn  clerks, are  thereby  disqua- 
lified from  acting  as  practitioners, 
the  side  clerks  can  no  longer  sue 
in  their  names,  though  they  may 
still  practise  there  as  attomies 
without  being  admitted  as  such. 
S.  C. 

PROBATE  DUTY. 

M.S.  by  will  beoueathed  certain 
stock  m  the  funds  to  trustees  to 
8ta^  poaeeMed  thereof  on  such 
trusts  and  for  such  purposes,  and 
subject  to  such  powers  and  deda- 
ntioDs,  as  J.  S.  bv  deed,  with  or 
nDtknit  power  of  revocation  and 
DOW  appointment  or  by  will  should 
appoint;  and  in  default  of  ap- 
pointmeiity  in  trust  to  pay  /.  S. 
the  dividends  for  life,  and  after 
ber  decease  to  divide  the  principal 


among  ber  children  then  living. 
After  the  testator's  death,  J.  S. 
duly  executed  a  deed  according  to 
the  form  prescribed  by  the  will, 
by  which  deed,  after  reciting  h^ 
desire  to  execute  the  power  vested 
in  her  by  the  will  of  M.  <S.,  the 
directed  the  trustees  to  traasfer 
the  fund  to  herself  and  a  new 
trustee,  upon  such  trusts,  for  such 
purposes,    and    subject    to  such 
powers  &c.,  as  she  should  by  any 
deed,  with  or  without  power  of 
revocation  and  new  appointment, 
or  by  her  last  will,  direct  and  ap* 
point;  with  certain  limitations  over 
m  default  of  appointment,  similar 
to  those   contamed  in  the  will. 
Under  this  deed  the  stock  was 
transferred  into  her  own  name  and 
that  of  her  co-trustee.      After- 
wards /.  S,,  by  will  made  by  virtue . 
and  in  execution  of  the  last^men- 
tioned  power  reserved  to  her  by 
that  deed,  and  of  all  other  powers, 
appointed  the  stock  to  be  trans- 
ferred to  certain  persons,  in  trust 
that  it  might  be  consolidated  with 
and  become  part  of  her  residuary 
personal  estate,  and  follow  the  dis- 
positions thereof  thereinafter  con- 
.  tained :  Held,  that  the  deed  exe- 
cuted by  /.  iS'.  being  an  exercise  of 
the  power  given  her  by  the  original 
will,  the  property  became  her  per- 
sonsd  estate  in  which  she  haid  a 
beneficial  interest,  and  waa  as  such 
liable  to  her  debts,  and  therefore 
that  it  was  liable  to  the  payment 
of  probate  duty  under  55  Geo,  9. 
c.  184.  s.  38.    Attorney-General  v. 
Staff  and  another,  M.  1833.       14 
Probate  duty  is  not  payable  under 
55  Geo.  3.  c.  184.  in  respect  of 
personal  assets  of  an  Enghsh  tes- 
tator domiciled  and  dying  in  Ett^- 
land,  which  being  locally  situate  in 
a  foreign  country  at  the  time  of 
his  death  were  not  brought  hithet 
till  after  that  event  by  bis  exe- 
cutors, though  they  had  obtained 
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carve  on  board  diA  aUp  Royalitt, 
**  bound  froni  the  {lort  of  London 
to  die  Smuh  Sm$  Io  proeure  a 
eftrgo  of  epetm  oil,  and  to  return 
tfaweviih  to  the  port  of  Lomfefi, 
where  the  voyage  waa  to  end/* 
Instead  of  wages  he  was  to  receive 
a  certain  share  of  the  net  pro- 
ceeds of  the  cargo  I  and  it  was 
stipnl^d  tjiat  no  pne  of  the  crew 
sbpuld  '*  demand  or  be  entitled  to 
bis  share  of  the  net  proceeds  of 
the  said  cargo  wUil  the  arrival  of 
the  spjd  9bjp  9t  vessel  a^  London, 
and  her  cargo  sjiould  be  there  sold 
and  delivered,  and  the  money  for 
the  sani^  ^ot^lln  reogived  by  the 
owner.     Jesse^  Admintstrator  of 
Je$$e,  ^eeamfi  y.  Roy  and  qnother, 
fffeadofs  ^  Smith,  f.lSSif.   626 
A  car^p  was  proeuredi  the  ship 
was  aftetwnrds  condemned  SQ  a 
foreign  port,  and  the  mariner  ac- 
companied p^rt  pf  the  cargo  on 
its  nomeward  voyage  (it  having 
been  shipped  into  aiiother  vessel, 
the  Alexander,)  but  died  #t  sea. 
Held,  that  «  until'*  in  the  above 
articles  is  a  word  of  limitation  of 
the  mariner's  right  to  wages,  and 
not  of  postponement  of  payment 
pf  them  merely ;  and  consequently 
that  as  the  ship  did  not  return  to 
Londofi,  the  administrator  pf  the 
mariner  was  not  entitled  to  recover 
bis  95th  share  of  the  net  proceeds 
of  the  Royalist's  cargo,  out  only 
to  tecover  a  quantuin  meruit  for 
bis  service^  on  board  the  Alex- 
ander.   Sf  C. 

SECUBIXy  FPB  COSTS. 
See  Pbactxc^i  (JS^curity  for  Costf,) 

SWMEANT.AT-MACE*    700 
See  BscAPJB. 

SERVANT. 


BBRViCK. 

Of  copy  of  process  under  practice 
of  court.  994 

SET-OFF, 

Where  4iiy  ple^  is  pleadi^  h^^vifin 
th^  general  fcsue,  ^  potip^  pf  ipt- 
oif  will  not  enable  the  defendant 
tp  give  in  evidence  (be  nj^itt^r^  of 
Us  set-oflT  under  2  Gep.  2.  c.  22. 
s.  13.  without  pleading  it.  Dun- 
can y.  GrafU,T.  ISH.  816 

But  see  now  B.  G.  H,  4  fF.  4, 
Plsadihos,  &c.,  Np*  I*  Beg.  3. 
this  Vol.  p.  »v. 

Pliea  of.    See  Account  sT^zsn. 

SHERIFF. 

See  Escape. — ytKii  ov  Trial. 

Sendmg  notes  of  triaU   See  Tkul, 

Weit  o^. 
Diaebargiag  defendant  in  exeeutiqn. 
907.  910 
The  Court  wiU  not  interfere  under 

the  interpleader  act  i  &  ^  IT.  4. 

e«  56.  s.  6.  in  ISivour  of  a  aheriff 

who  baa  aeiaed  goods  snder  a  fi. 

ft.,  unlesa  an  actual  daim  of  ^e 

troperty  in  question  Appears  to 
eve  been  made  befior^  moving  for 
the  rule.  Bentley  v.  Hook,  H. 
1634.  229 

Semhlet  in  an  issue  diraeted 
under  the  act,  the  olaimaat  should 
be  the  plaintiff  and  the  exeentton 
creditor  the  defendant.    S,  €. 

Where  on  a  mla  obtained  br  a  ahe- 
riff  under  the  adverse  claim  act 
1  &  d  Win.  4.  e.  6$.  the  ekimant 
did  not  appear,  the  Oeurt  dis- 
eharged  the  rale  as  regarded  the 
plaintiff  in  the  cause,  and  banred 
the  elaim  of  the  cbunaiit,  and 
eallad  on  him  and  the  defrndant 
to  duMT  eause  why  they  or  one  of 
them  shoidd  not  ptjr  the  piaintiff 
and  the  sheriff  their  respective 
flosts  oocasjoaed  by  the  rale.  LewU 
v.  Eieke,  H.  1834.  11^8 

Tb^de^iisiiioBa  of  adieriff^a^Oaer 
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and  on  the  other  nine 
foT  IQOL  Entire  costs  were  taxed 
to  kim  on  the  whole.  A  court  of 
errer  afterwards  held  the  sixth 
ocmnt  bad,  and  that  a  venire  de 
novo  should  be  awarded  as  to  the 
nine  counts.  The  plaintiff,  how- 
ever, having  consented  to  remit 
his  damages  on  the  nine  counts 
instead  of  a  venire  de  novo,  that 
court  directed  the  verdict  to  stand 
on  the  seventh  count  on  those 
terms: — Held,  that  the  master 
ought  to  disallow  the  plaintiff  the 
costs  taxed  to  him  on  the  other 
nine  counts.  Daddv.  Crease,  M. 
1833.  74 

A  declaration  for  slander  stated  by 
way  of  inducement,  that  plaintiff 
was  a  pork-butcher,  and  then 
charged  the  defendant  with  pub- 
lishing to  plaintiffi  in  presence  of 
other  persons,  these  words  of  and 
concerning  the  pbiintiff :— "  You 
are  a  bloMy  thief^— who  stole  F.'s 
pigs?  You  did,  yeu  bloody  thief, 
and  I  can  prove  it.  You  poisoned 
them  with  mustard  and  brimstone;" 
inuendo,  that  plaintiff  was  guilty  of 
pig-stealing.  The  jur^  found  diat 
the  words  were  not  mtended  to 
impute  felony,  but  were  spoken  of 
plaintiff  in  relation  to  his  trade: — 
field,  that  the  plaintiff  was  not 
entitled  to  recover,  as  the  words 
used  did  not  show  that  Uiey  were 
necessarily  spoken  of  him  in  re- 
lation to  his  trade,  and  no  col- 
loquium concerning  his  trade  was 
laid  in  the  declaration.  Sihley  v. 
TomUns,  M.  1833.  90 

The  agent  of  a  landlord  employed 
the  plaintiff  to  do  work  at  the 
hpuse  of  the  defendant,  who  was  a 
tenant  on  die  estate.  The  plaintiff 
did  it  improperly,  and  got  drunk 
during  the.  time  ne  was  engaged  in 
it.  Several  circumstances  took 
place  which  induced  the  defend- 
ant  to  believe  the  plaintiff  had 
broken  open  his  oellar-door  and 


St  access  to  his  cvder.  Two 
ys  after,  the  defendant  saw  the 
plaintiff  in  company  of  2*.,  a 
fellow-workman,  and  charged  him 
with  havii^  broken  his  e^ar- 
door,  got  £unk,  and  spoiled  the 
work.  The  defendant  afterwards 
repeated  the  charge  to  P.  in  the 
plaintiff's  absence;  and  on  the 
same  day  complained  to  the  agenit 
that  the  plaintiff  had  spoiled  his 
work  and  had  got  dnnuc,  that  his 
cellar-door  had  been  broken  open, 
as  he  believed,  by  the  plaintiff  :^- 
Held,  first,  that  the  complaint  ta 
the  agent,  if  bonft  fide  nuide,  and 
without  malicious  inteatioB  to  in- 
jure the  plaintiff  was  a  pcivOsged 
communication. 

Secondly,  that  the  uttering  the 
words  to  the  plaintiff,  ihouah  in 
the  presence  of  T.,  was  sinnhirly 
privileged,  it  done  honesttyv  for 
that  tro  circumstance  of  ilb  bekig 
made  in  the  presence. of  T.  did 
not  of  itself  make  it  UAwarfamed 
and  officious,  though  thot  oircua- 
stance  widi  others,  e,  g,  the  style 
and  character  of  the  language 
used,  might  be  left  to  the  jury  to 
determine  whether  liie  defendant 
acted  bond  fide  in  making  the 
charge,  or  was  influenced  by  mali- 
cious motives  in  seeking  an  oppor- 
tnnity  to  make  it  before  a  tnird 
person. 

Tbh-dly,  diat  tlie  stetemeni  to 
T.  in  the  phuntiff 's  aibsenee  was 
nnaothorised  and  ottdons,  and 
therefbre  net  proteefed,  though 
made  in  the  bebef  of  its  truth,  if 
it  turned  out  to  be  in  pomt  of 
fact  &lse ;  and  that  it  should  be 
left  to  die  jury  wbether  defendant 
oeted  nudieioray  or  not  on  diat 
ooension.  Tcogpody.Spirnkg.T. 
1834.  58S 

SPECIAL  CASE. 
See  PajMncs,  (/^^eeio/ £te.) 
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STAVING  PROCEEDINGS, 

See  iuDOB  AT  Chambsrb. 

If  B  defendffiit  is  misled  by  the  plain- 
tiff'B  indorsing  on  the  writ  a  kirger 
Bom  than  ia  due,  and  appeara  in 
eonseqnenee)  bstead  of  paying  the 
sum  rfeall^  owkig,  with  the  edsts 
of  the  Writ  in  eig^t  daya,  aa  he 
Would  otherwise  ha^e  done,  the 
court  or  a  judge  will  atay  thfe  pro- 
ceediiigs  on  alike  payment,  ir  he 
appliea  promptly  after  aerrice  of  a 
declaration  accompanied  with  bar- 
ticulars  claiming  the  Bnm  really  due. 
ElUm  V.  Koberti,  H.  1834i     214 

SUBPCBNA  DUCES  TECUM. 

Set  Summers  v.  Moselff  159.— > 
Witness. 

SUBPdINA  SOLVAS. 
See  CoBfBi 

SUPERSEDEAS, 
idee  Eafeoft. 

SURGEON. 

Where  a  surgeon  attended  patients  in 
cases  requiring  surgical  aid,  and 
also  dispensed  medicines  to  them, 
not  bdng  certificated  aa  an  apo- 
thecary under  55  G,  3.  c.  194  : — 
Held,  that  be  might  recover  for 
his  surgical  advic^. '  BetMe,  that 
a  surgeon  may  dispense  medicines 
to  his  patient  in  A  ^ase  which  he 
attends  recuiiring  surgical  aid. 
Simpson  V.  Ra^e,  H.  1834.      825 

SURtlENDEB. 

A.  let  premisesi  consisting  of  a  stable 
and  cottages,  ,to   B.   for   seren 


1074 


iKDKx  fo  ms 


yeETS.  B»f  httcm  th6  expirstkni 
of  the  tenn,  aisi^ed  the  premises 
to  C.  and  paid  his  rent  up  to  that 
davt  which  was  in  the  middle  of  a 
half-year.  C.  occupied  part  of 
the  premises,  and  on  leaving  them, 
not  at  the  end  of  a  half  year,  paid 
rent  for  the  time  to  ^.*a  agent. 
A,  was  not  at  that  time  aware 
either  of  the  assignment  or  the 
occupation  hy  C.  Afterwards, 
but  stiU  before  the  expiration  of 
the  term,  ^/s  agent  advertised 
the  premises  to  be  sold,  and  no 
sale  taking  place,  let  two  of  the 
cottages  to  fresh  tenants,  in  order, 
as  he  said,  to  relieve  some  tenants 
who  had  run  away.  The  agent 
afterwards  received  portions  of 
the  entire  rent  from  the  tenants, 
and  the  rest  from  C.  the  assignee 
of  B.  :— Held,  that  these  facte, 
taken  collectively,  amount  to  a 
surrender  of  the  term  by  operation 
of  law. 

Sernhki  when  a  number  of  facts, 
which  singlv  may  be  ambiguous, 
amount  collectively  to  an  une- 
quivocal proof  of  a  fact,  e.  ^.  the 
surrender  of  a  term,  a  judge  is  not 
bound  to  submit  them  formally  to 
a  jury,  unless    the   counsel  ex- 

?ressly  desires  it    Reeve  v.  Bird^ 
\  1834.  612 

TENDER. 
See  Bills  and  Notss. 

TENANT  AT  SUFFERANCE, 

780 

TIME,  See  838. 

TITHES. 

Unless  a  tithe  owner  has  a  right  of 
way  to  carry  tithe  off  titheable 
lands  within  his  parish,  by  grant 
of  the  owner  of  the  fee  or  by  pre- 
scription, he  has  nrimi  fiicie  only  I 
a  right  to  use  sucn  road  for  that  ' 


purpose  m  is  used  at  tlie  tiae  by 
the  occupier  to  carry  off  tbe  oAcr 
nine-tenths ;  and  if  lie  has  aoy 
further  right  to  use  any  odier  way 
from  the  particular  dose,  buiiMi 
used  by  the  ooeopbr  for  otker 
agricultural  purposes,  or  for  more 
convenient  use  of  the  doae,  tlwngh 
not  for  the  purpose  of  cairyBig  off 
the  crop,  tint  right  can  only  cskt 
while  such  way  continues  wkhost 
being  stopped  up  by  the  ocmpief. 
Jame$^  clerk,  v.  Dodi,  M.   18S3. 

101 

TRESPASS 

On  land  in  day-time,  under  \  k  % 
W.  4.  c.  82.  See  MeUor  ▼.  Bad- 
deley  amd  another,  E.  1 834.      962 

TRIAL,  LOSING. 
See  Bah,, 

TRIAL. 

(Notice  of,) 

A  defendant  who  is  bound  to  take 
short  notice  of  trial,  is  not  boimd 
to  take  short  notice  of  executing  a 
writ  of  inquiry.  When  a  defend- 
ant is  entitled  to  fourteen  dap' 
notice  of  inquiry,  and  receives  an 
eight  days'  notice  only,  he  sbookl 
return  it  immediately,  in  order  to 
pevent  expense;  and  where  he 
did  not  do  so,  and  let  aix  days  oot 
of  the  eight  elapse  befinre  he  gave 
notice  of  motion  to  aet  aside  the 


proceedings  for  irregularity  me- 
rally,  without  pointing  cot  wmi  it 
was,  the  inquiry  was  set  aaide,  bat 
without  cosu.  Stepkem  w.  PeU^ 
H.  1834.  t67 

TRIAL,  WRIT  OP. 

Time  for  signing  judgment  on.    854 

A  bond  in  the  pen^  sum  of  SOOl. 

was  declared  on  as  if  the  penalty 

had  been  260/.  :^Held,  that  the 

mistake  might  be  amended  under 
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S    fr  4  If.  4.  c«  4«.  «.   MS.,  and 

M^mbki  by  Ike  sberiff  trying  an 

tasue  under  a  writ  o£  trial,  ^i//  v. 

S€$U,  H«  1894.  ^71 

A   motion  ibr  a  new  trial  of  an  issue 

itfied  hy  a  sheriff  or  other  inferior 

judge*  under  8  &  4  ^.  4.  c.'42. 

»•  17.,  should  be  made  on  pro- 

(iuciog  a  copy   of   the  sheriff's 

notes,  verified  by  affidavit,  or  if 

the  rule  is  granted,  it  will  be  dis- 

«^rged.     Johuan  v.    fVellst  H. 

1884.  270 

A  aberiffor  other  judge  presiding  at 
tbe  trial  of  an  issue  under  a  writ 
of  trial,  pursoam  to  3  &  4  fT.  4. 
c.  4S.  8.  17.,  has  the  same  power 
to  nonsuit  (hat  a  judge  at  nisi 
prius  has. 

An  action  for  ufilfqtfidated  da- 
mages, e.  g,  in  running  down  the 
defendant^  boat,  cannot  be  tried 
before  the  aheriff  under  a  writ  of 
trial.    Walion  v.  yibbott,  M.  1833. 

.     64 

Semble,  that  if  on  a  writ  of  trial 
issued  pursuant  to  3  &  4  If^.  4. 
c.  42.  s.  17.,  a  verdkt  wa>  given 
Ibr  20/.,  and  feir  a  sum  of  lOt.  for 
interest,  a  judgm^it  entered  up 
for  beitb  smns  would  be  irregular. 
Bufieigh  v.   Kingdom,   U.    1834. 

369 

On  S3d  May  the  plaintiff  had  a  ver- 
dict in  a  cause  tried  before  a  sheriff 
on  a  writ  of  trial  issued  under 
3  &  4  fT.  4.  c.  42.  s.  17.  He  did 
BOC  sign  judgment  till  the  27th, 
after  taxing  costs  on  that  day : — 
Held,  diai  the  judgment  was  signed 
regularly  and  in  time  within  the 
serm'<>ftAiiii^^*'in8. 18.  NichoUs 
'MUi  another  v.  Chambtr$,  T.  1834. 
•:  834 

If  a  sheriff  before  whom  a  trial  takes 
place  Qfyka  3  &4  W.  4.  c  42.  s.  1 7., 
does  not,  atter  promising  to  do  so, 
send  his  notes  of  the  trial  within 
the  time  proper  for  moving  for  a 
new  trial,  the  court  will   enlarge 

VOL.  IV. 


tbe  time  for  movingj  ffnd  permit 
tbe  faets  prbved  at  the  trial  to  be 
laid  before  it  on  affidavits.  Tkonuu 
V.  Edwards,  T.  1834.  833 

Motions  for  new  trials  after  writs  of 
trial,  under  3  &  4  /r.  4.  c.  42.  s. 
17.  should  be  made  on  an  affidavit 
verifying  the  notes  of  the  presidi/ig 
judge  annexed  thereto,  to  be  his 
notes,  without  further  affidavits. 
Grange  v.  Shoppee,  t.  1834.  1000 

The  afhdavit  verifying  the  sheriff's 
notes  of  a  trial  had  under  a  writ 
of  trial,  pursuant  to  3  &  4  fT.  4. 
c.  42.  s.  17.  need  only  state  that 
the  paper  annexed  contains  the 
notes  sent  by  the  sheriff  to  the 
court.  Hellings  v,  Slevefis,  E. 
1834.  1001 

TROVER. 

A  quantity  of  hops  was  purchased 
from  the  defendants  in  April  1831, 
the  invoice  of  which  contained  the 
words  ** on  rent"  The  hops  re- 
mained in  the  seller's  warehouse, 
and  a  bill  accepted  by  the  buyer 
was  afterwards  given  them  at  their 
request,  which  they  indorsed  on 
getting  it  discounted.  During  the 
running  of  that  bill,  part  of  tbe 
hops  was  delivered,  in  pursuance 
of  the  buyer's  order  to  his  sub- 
purchaser, who  paid  the  ware- 
house rent  charged  by  the  sellers. 
Afterwards,  and  before  the  bill 
became  due,  the  original  buyer 
became  bankrupt,  and  it  was  dis- 
honored at  maturity.  Held,  that 
though  the  sellers  might  not  have 
a  right,  while  the  bill  remained 
outstanding,  to  part  vrith  the  hops 
remaining  in  their  possession,  the 
assignee  of  the  original  buyer 
could  not  maintain  trover  for  them 
Without  aetual  payment  of  the 
price  agreed  on,  as  well  as  of  the 
warehouse  rent,  he  having  only 
the  right  of  property,  without  that 

4c 
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VARIANCE. 

See  Bail  Bond. 

Setween  writ  and  declaration. 
Ktumdes  Y.  Steveiu.  1016 

"Writ  ia  trespass  indorsed  in  debt 
and  declaration  .  in  assumpsit. 
Writ  and  declaration  were  both  set 
aside  for  variance;  though  the 
objection  to  the  writ  itself  had  not 
been  previously  taken.  Edmtrds 
V.  Di^i»,  H.  1834.  US 

The  writ  of  summons  was  against 
Andrews  Bryan  "  in  an  action  on 
promises,"    and    the   defendant's 

.  oan)e  was  similarly  spelt  in  the 
distringas ;  but  in  the  copy  of  the 
vrit  served  on  defendant  the  name 
of  Andrews  was  stated  to  be  An- 
drew:— Held  that  the  distringas 
must  stand,  for  the  service  of  the 
copy  was  not  made  in  pursuance 
of  2  /r.  4.  c.  89.,  but  according 
to  the  practice  of  the  court*  Py- 
ius  V.  Bryant,  £.  18d4.  994 

{Between  Distringas  and  Writ  of 
Summons.) 

A  distringas  in  a  plea  of  trespass  on 
the  case  on  promises  will  nQt  be 
set  aside,  though  the  writ  of  sum- 
mons was  "  in  an  action  on  pro- 
mises."   S.  C. 

VENDITIONI  EXPONAS. 

See  Sheriff. 

VENDOR  AND  PURCHASER. 

By  the  conditions  of  sale  of  leasehold 
premises,  the  vendors  stipulated 
that  they  should  deliver  an  ab- 
stract of  the  lease  and  of  the  sub- 
sequent title  under  which  the  lease- 
bold  lots  were  held,  but  should 
not  be  obliged  to  produce  the 
lessor's  title.  The  defendant  be- 
came the  purchaser,  and  on  inves- 
tigating the  title  for  himself,  it  ap- 
peared to  be   defective,  and  he 


refused  to  complete  the  purchase : 
Held,  that  the  purchaser  was  not 
concluded  from  inquiring  aHunde 
into  the  lessor's  titles  by  the  utipci^ 
lation  that  the  vendors  should  not 
be  obliged  to  produce  it.  Skep^ 
herd  af^  others,  assignees  ofFtum' 
ner,  v.  Keailey,  T.  1834.  571 

VENUE. 

An  affidavit  of  a  good  defence  on 
the  merits  is  not  necessary  in  or- 
der to  changinff  the  venue  on  spe- 
cial grounds,  where  the  facts  sworn 
to  amount  to  a  good  defence,  e.  g. 
wHere  it  is  sworn  that  the  debt 
has  been  satisfied.  Johnson  v. 
Beresford,  M.  1833.  57 

The  venue  having  been  chapged 
from  London  to  Hereford  in  an 
action  of  covenant  on  a  lease  for 
non-payment  of  rent  for  premises 
situate  in  Hereford^  the  court  re- 
fused to  bring  it  back,  drden  v. 
Momington,  M.  1833.  56 

In  an  action  for  breaches  of  cove- 
nants in  a  lease  to  manure,  repair, 
.&c.,  the  venue  will  not  be  changed 
on  the  ground  that  it  will  be  ne* 
cessary  to  call  witnesses  for  the 
defence  who  live  in  the  county 
to  which  it  is  sought  to  remove 
the  cause,  and  that  a  £ur  trial  can 
only  be  had  in  that  county  until 
after  issue  joined,  when  the  nature 
of  the  defence  would  appear. 
Rohrs  V.  Sessions,  H.  1834.     ^75 

The  inserting  venue  in  the  body  of  a 
declarationt  contrary  to  Reg.  Gen. 
liiL  4  fV.  4,  No.  8.  is  the  subject 
not  of  demurrer,  but  of  an  gppli- 
cation  to  a  judge  at  chambers  to 
strike  it  out.  Tanner  v.  Champ- 
nsys,  Bart.  T.  1834.  «59 

VESTED  INTEREST,  384 


WAIVING  TORT, 
i^ttrn  V.  Morrts* 


489 
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See  the  general  rule,  thet  he 
need  not  have  been  sworn  aa  a 
witnest.  Summers  v.  MoteUy,  atUe, 
158.     Ruih  V.  Smyth,  T.  18d4. 

675 

WOODS. 

.  manor  with  the  lands  and  woods 
over  which  common  was  claimed, 
had  been  from  time  immemorial 
parcel  of  Cranhoume  Chase,     In 
1 7  Eliz.  the  lord  being  owner  of 
certain  coppices  and  woods  in  the 
manor,  granted  several  leases,  for 
a   thousand  years,  of  messuages 
and  lands,  with  common  of  pasture 
aa  appurtenant  thereto,  for  beasts, 
over  such  coppices  and  woods,  in 
the  manner  then  accustomed  by 
others  having  like  common.    The 
right  of  common  then  accustomed 
was  from  iJ^th  May  to  22d  Nov., 
except  in  those  parts  of  the  woods 
wherein  the  owner  from  time  to 
time  cut  down  the  wood  or  under- 
wood at  his  pleasure,  and  which 
he  was  accustomed  to  inclose  with 
a    fence  to  preserve  the  young 
growth,  excluding  the  deer  of  the 
chase  for  three  years,  and  all  com- 
monable cattle  for  four  years,  after 
each  cutting.     This  right  was  en- 
joyed by  the  grantees  till  the  dis- 
turbance   complained    of.       The 
question  was,  whether  the  owner 
of  the  woods  could  legally  inclose 
any  part  of  them  where  the  wood 
had  been  cut  down,  so  as  to  keep 
out  all  commonable  cattle  for  se- 
ven   years    after    each    cutting? 
Held  that  he  could  not,  on  two 
grounds:  6rst,  that  stat.  22  Ed, 
4.  c.  7.  does  not  apply  to  woods 
wherein  rights  of  common  exist ; 
and  secondly,  that  85  Hen,  8.  c. 
17.  8.  8.  only  extends  to  woods  in 
which    there    exists    immemorial 
right  of  common,  in  which  case  it 
provides  a  course  by  which  the 


space  where  wood  is  intended  to 
be  cut  may  be  inclosed  and  kept 
in  severalty  for  seven  years. 
Dihben  v.  Marquess  ofAnglesea; 
Marquess  of  Anglesea  v.  Dibhen  ; 
Same  v.  Peyton,  Dihben  and  LUl, 
£.  1834.  926 

Where  by  an  order  of  reference 
the  costs  oi  the  causes  referred 
were  to  abide  the  event  of  them, 
and  in  one,  which  was  not  at  issue, 
the  arbitrator  found  that  the  plain- 
tiff had  no  cause  of  action  against 
the  defendants: — Held,  that  the 
costs  of  the  pleadings  followed  the 
event  of  the  cause,  as  in  case  of  m 
nonsuit.     S.  C, 

WORK  AND  LABOUR. 
See  Pleading,  Chappel  v.  Hicks,  43 

WRIT. 

Effect  of  resealing.  See  Limitations. 

Concurrent.     See  Lewis  v.  Mortis. 

907 

Where  it  is  sought  to  set  aside  a 
declaration  and  all  subsequent  pro- 
ceedings on  an  affidavit  of  defend- 
ant that  he  was  not  personally 
served  with  process,  and  of  his 
brother  who  lived  in  the  house, 
that  the  writ  was  served  on  him 
by  mistake  on  two  occasions,  the 
proceedings  will  stand  unless  it  is 
sworn  for  the  defendant  that  the 
copy  served  did  not  reach  his 
hands,  or  come  to  his  possession, 
or  was  not  shown  him  by  his 
brother.  Phillips  v.  Ensell,  T. 
1834.  8U 

An  alias  or  pluries  need  not,  since 
2  W,  4.  c.  89.,  be  tested  of  the 
return  day  of  the  first  writ,  and 
their  issuing  is  not  confined  by 
sec.  10.  to  any  given  period  afler 
the  expiration  of  the  first  writ, 
except  it  issued  to  prevent  the 
operation  of  the  statute  of  limi 
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tatioDs.    NkMaom  ▼.  Lemmh  H. 
1834.  308 

In  cases  where  the  writ  is  not  issued 
to  prevent  the  operation  of  the 
statute  of  limitations,  the  alias  or 
plttries  may  be  sued  out  at  any 


e,  and  the  oontmmncca,  if  ac- 
cessary, entered  as  fonnerij  to 
connect  the  alias  and  pluries  vitb 
the  first  writ.  Nkhaimm  ▼.  Lfaws, 
H.  1884.  808 
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